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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 

[Docket  No.  FV94-916-3FIR1 

Nectarines  and  Fresh  Peaches  Grown 
in  California;  Expenses  and 
Assessment  Rates  for  the  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  changes,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  assessment  rates  for  the 
Nectarine  Administrative  Committee 
and  the  Peach  Commodity  Committee 
(Committees)  under  Marketing  Order 
(M.O.)  Nos.  916  and  917  for  the  1994- 
95  fiscal  year.  Authorization  of  these 
budgets  enable  the  Committees  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  their  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATES:  March  1,  1994, 
through  February  28, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.C.  20090-6456,  telephone:  (202)  720- 
5127;  or  Terry  Vawter,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  916  [7  CFR 
Part  916)  regulating  the  handling  of 
nectarines  grown  in  California  and 


Marketing  Agreement  and  Order  No. 

917  [7  CFR  Part  917)  regulating  the 
handling  of  fresh  peaches  grown  in 
California.  The  agreements  and  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  |7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect, 
nectarines  and  peaches  grown  in 
California  are  subject  to  assessments.  It 
is  intended  that  the  assessment  rates 
specified  herein  will  be  applicable  to  all 
assessable  nectarines  and  peaches 
handled  during  the  1994-95  fiscal  year, 
which  began  March  1, 1994,  throu^ 
February  28, 1995.  This  final  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any_ 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300  handlers 
of  nectarines  and  peaches  regulated 
under  the  marketing  orders  each  season 
and  approximately  1,800  producers  of 
these  fmits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Adihinistration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  nectarine  and  peach  marketing 
orders,  administered  by  the  Department, 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  apply  to  all 
assessable  nectarines  and  peaches 
handled  fixim  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committees,  the 
agencies  responsible  for  local 
administration  of  their  respective 
marketing  order,  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  nectarine  and 
peach  handlers  and  producers.  They  are 
familiar  with  the  Committees’  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committees’ 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  nectarines  and 
peaches.  Because  these  rates  are  applied 
to  actual  shipments,  they  must  be 
established  at  rates  which  will  provide 
sufficient  income  to  pay  the 
Committees’  expected  expenses. 

The  Nectarine  Administrative 
Committee  met  on  May  4, 1994,  and 
unanimously  recommended  total 
expenses  of  $3,844,635  for  the  1994-95 
fiscal  year.  In  comparison,  the  1993-94 
fiscal  year  expenses  amount  was 
$3,804,962,  representing  a  $39,673 
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increase  in  expenses  from  the  1993-94 
fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.1825  per  25-pound  container  or 
equivalent  for  the  1994-95  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  the  1993-94  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  18,144,000 
25-pound  containers  or  equivalent  of 
nectarines  would  yield  $3,311,280  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee’s  reserve  to  cover 
additional  expenses. 

Major  expense  categories  for  the 
1994-95  nectarine  budget  include 
$447,118  for  salaries  and  benefits, 
$1,402,000  for  domestic  market 
development,  and  $1,000,000  for 
inspection.  Funds  in  the  reserve  at  thg 
end  of  the  1994-95  fiscal  year, 
estimated  at  $363,483,  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  year’s  expenses. 

The  Peach  Commodity  Committee 
also  met  May  4, 1994,  and  unanimously 
recommended  total  expenses  of 
$3,967,335,  for  the  1994-95  fiscal  year. 
In  comparison,  this  is  $113,790  more 
than  the  $3,853,545  expense  amount 
that  was  recommended  for  the  1993-94 
fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.19  per  25-pound  container  or 
equivalent  for  the  1994-95  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  the  previous  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  17,571,000 
25-pound  containers  or  equivalent  of 
peaches,  would  yield  $3,338,490  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee’s  reserve  fund  to 
cover  additional  expenses. 

Major  expense  categories  for  the 
1994-95  fiscal  period  are  $447,118  in 
salaries  and  benefits,  $1,402,000  for 
domestic  market  development,  and 
$950,000  for  inspection.  Funds  in  the 
reserve  at  the  end  of  the  1994-95  fiscal 
year,  estimated  at  $578,639,  will  be 
within  the  maximum  permitted  by  tbe 
order  of  one  fiscal  year’s  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  (59  FR  33897, 
July  1, 1994}  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 


Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  March  1, 
1994.  The  marketing  order  requires  that 
the  rate  of  assessment  apply  to  all 
assessable  nectarines  and  fresh  peaches 
handled  during  the  fiscal  year.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule.  No  comments  were 
received  concerning  the  interim  final 
rule  that  is  adopted  in  this  action  as  a 
final  rule  without  change. 

List  of  Subjects 
7  CFR  Port  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  9 1 7 

Marketing  agreements.  Pears,  Peaches. 
Reporting  and  recordkeeping 
requirements. 

For  the  reason  set  forth  in  the 
preamble.  7  CFR  Parts  916  and  917  are 
amended  as  follows; 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  916  which  was 
published  at  59  FR  33897  on  July  1, 
1994,  is  adopted  as  a  final  rule  without 
change. 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  917  which  was 
published  at  59  FR  33897  on  July  1, 
1994,  is  adopted  as  a  final  rule  without 
change. 


Dated:  August  25, 1994 
Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  94-21673  Filed  8-31-94;  8:45  am} 
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7  CFR  Part  922 
[Docket  No.  FV94-922-1FIR] 

Apricots  Grown  in  Designated 
Counties  in  Washington;  Revision  in 
Container  Regulations 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

.  ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
.  Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule  that 
revised  container  regulations  for 
apricots  shipped  to  fresh  market  outlets 
under  Marketing  Order  No.  922.  This 
rule  gives  handlers  greater  flexibility  in 
selecting  containers  to  meet  their 
packaging  needs  by  eliminating  the 
inside  dimension  requirements  on  each 
type  of  container  that  has  a  minimum 
apricot  net  weight  requirement.  This 
rule  eliminates  reference  to  the  obsolete 
lidded  four-basket  crate,  and  replaces 
the  term  “closed  L.A.  lugs  and 
equivalent  cartons’’  with  the  term 
“closed  containers’’  to  simplify  wording 
and  improve  clarity.  This  rule  also 
includes  a  correction  to  the  container 
regulations  which  had  previously 
appeared  in  the  Federal  Register  as  a 
final  rule,  but  did  not  appear  in  the 
annual  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  October  3, 1994. 

FOR  FURTHER  INFORMATIOhFCONTACT: 

Mark  J.  Kreaggor,  Marketing  Order 
Administration  Branch,  Fruit  and 
V^egetable  Division,  Agriculturcil 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127;  or  Teresa 
Hutchinson,  Northwest  Marketing  Field 
Office.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW  Third  Avenue. 
Room  369.  Portland.  OR  97204; 
telephone:  (503)  326-2724. 
SUPPLEMENTARY  INFORMATION:  This  nile 
is  issued  under  Marketing  Order  No. 

922  [7  CFR  Part  922],  regulating  the 
handling  of  apricots  grown  in 
designated  counties  in  Washington, 
hereinafter  referred  to  as  the  order.  This 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
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conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  will  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  55  handlers 
of  Washington  apricots  that  are  subject 
to  regulation  under  the  marketing  order. 
In  addition,  there  are  approximately  400 
producers  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers  of  Washington 
apricots,  have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

Section  922.52  (7  CFR  922.52] 
authorizes  the  issuance  of  regulations 


for  grade,  size,  quality,  maturity,  pack, 
markings,  and  container  for  any  variety 
or  varieties  of  apricots  grown  in  any 
district  or  districts  of  the  production 
area.  Section  922.53  [7  CFR  922.53] 
authorizes  the  modifir.ation,  suspension, 
or  termination  of  regulations  issued 
under  section  922.52. 

Container  regulations  are  currently  in 
effect  under  section  922.306.  This  rule 
finalizes  an  interim  final  rule  that 
eliminated  references  to  inside 
dimensions  for  each  type  of  container 
that  has  a  minimum  apricot  net  weight 
requirement.  This  rule  also  finalizes  the 
removal  of  references  to  the  obsolete 
lidded  four-basket  crate  and  replaces  the 
term  “closed  L.A.  lugs  and  equivalent 
cartons”  with  the  term  “closed 
containers.” 

The  Washington  Apricot  Marketing 
Committee  (Committee)  met  on 
December  15, 1993,  and  unanimously 
recommended  elimination  of  inside 
dimension  requirements  for  each  type  of 
container  that  has  a  minimum  apricot 
net  weight  requirement.  The  Committee 
also  unanimously  recommended 
deleting  reference  in  the  container 
regulation  to  the  lidded  four-basket 
crate,  and  that  the  term  “closed  L.A. 
lugs  and  equivalent  cartons”  be 
replaced  with  the  term  “closed 
containers.” 

Handlers  have  experienced  difficulty 
in  packing  many  of  the  new,  larger 
varieties  of  apricots,  particularly  in  row¬ 
faced  and  tray-packed  containers 
because  of  the  inside  dimension 
requirements  in  effect.  Container  height 
limits,  for  example,  can  cause  a  higher 
incidence  of  compression  damage  in 
large  apricots  that  are  row- faced  or  tray- 
packed.  In  addition,  the  inside 
dimension  requirements  have  prevented 
handlers  from  using  many  generic 
containers  used  in  other  fruit  and 
vegetable  industries. 

This  rule  deletes  references  to 
designated  container  dimensions  for 
each  type  of  container  that  has  a 
minimum  apricot  net  weight 
requirement.  The  Committee  believes 
that  continued  standardization  of  the 
minimum  net  weight  requirements  of 
the  authorized  containers  is  needed  to 
prevent  market  confusion  resulting  from 
the  use  of  deceptive  containers. 

This  rule  allows  handlers  greater 
flexibility  in  packaging.  By  allowing 
different  container  dimensions,  as  long 
as  the  minimum  weight  requirements 
are  met,  handlers  will  have  the 
flexibility  to  use  containers  commonly 
used  in  other  ftoiit  and  vegetable 
industries,  to  use  different  containers 
for  different  varieties  of  apricots,  and  to 
develop  new  containers. 


This  rule  removes  authority  for  the 
use  of  the  obsolete  lidded  four-basket 
crate.  The  rule  also  removes  reference  in 
the  regulation  to  the  term  “closed  L.A. 
lugs  and  equivalent  cartons”  replacing  it 
with  the  term  “closed  containers.”  This 
change  is  intended  only  to  simplify 
wording  and  improve  clarity. 

This  rule  also  corrects  the  container 
regulations  in  the  Code  of  Federal 
Regulations  for  Apricots  Grown  in 
Designated  Counties  in  Washington  (7 
CFR  Part  922].  Changes  to  the  container 
requirements  appeared  in  the  Federal 
Register  [44  FR  37598,  June  28, 1979] 
[Apricot  Regulation  6,  Amendment  4], 
but  did  not  correspondingly  appear  in 
the  annual  Code  of  Federal  Regulations. 

The  interim  final  rule  which  revised 
container  regulations  for  apricots 
shipped  to  fresh  market  outlets  under 
Marketing  Order  No.  922,  and  included 
a  correction  to  the  container  regulations 
which  previously  appeared  in  the 
Federal  Register  as  a  final  rule,  but  did 
not  appear  in  the  annual  Code  of 
Federal  Regulations,  was  published  in 
the  Federal  Register  [59  FR  30672,  June 
15,  1994].  That  rule  provided  a  30-day 
comment  period  which  ended  July  15, 
1994.  No  comments  were  received. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
Committee,  and  other  information,  it  is 
found  that  the  finalization  set  forth 
below  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  922 

Apricots,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  922  is  amended  as 
follows: 

PART  922— APRICOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 

1.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  922,  which  was 
published  at  59  FR  30672  on  June  15, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  25, 1994. 

Eric  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division 
[FR  Doc.  94-21635  Filed  8-31-94;  8:45  am) 
BILLING  CODE  341(M)2-P 


43186  Federal  Register  i  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


7  CFR  Part  928 
[Docket  No.  FV94-928-1FIR] 

Papayas  Grown  in  Hawaii;  Expenses 
and  Assessment  Rate  for  the  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculutre  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
Papaya  Administrative  Committee 
(Committee)  under  Marketing  Order 
(M.O.)  No.  928  for  the  1994-95  fiscal 
year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  July  1,  1994,  through 
June  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington. 
DC  20090-6456,  telephone;  (202)  720- 
5127;  or  Martin  Engler,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  928  [7  CFR 
Part  928),  regulating  the  handling  of 
papayas  grown  in  Hawaii.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  papayas 
grown  in  Hawaii  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  sjjecified  herein  will  be 
applicable  to  all  assessable  papayas 
handled  during  the  1994-95  fiscal  year, 
beginning  July  1, 1994,  through  June  30, 
1995.  This  final  rule  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  w'ith 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  papayas  regulated  under  the 
marketing  order  each  season  and 
approximately  400  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
§  121.601]  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  papayas 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  Hawaii  papayas.  They 
are  familiar  with  the  Committee’s  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 


appropriate  budgets.  The  Committee’s 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  papayas.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee’s  expected  expenses. 

The  Committee  met  on  April  22, 1994, 
and  unanimously  recommended 
expenses  totaling  $589,200  for  its  1994- 
95  budget.  This  is  a  $3,260  reduction  in 
expenses  compared  to  the  1993-94 
budget  of  $592,460. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.0089  per  pound  for  the  1994-95  fiscal 
year,  which  is  a  $.0024  increase  in  the 
assessment  rate  from  the  $.0065  per 
pound  that  was  approved  for  the  1993- 
94  fiscal  year.  The  assessment  rate, 
when  applied  to  anticipated  shipments 
of  48  million  pounds,  would  yield 
$427,200  in  assessment  income.  Other 
sources  of  program  income  include 
$60,000  from  the  Hawaii  Department  of 
Agriculture,  $57,000  from  the  USDA’s 
Foreign  Agricultural  Service,  $25,000 
from  the  GACC,  $7,800  from  the 
Japanese  Inspection  program,  $7,200  in 
interest  income,  and  $5,000  from  the 
County  of  Hawaii.  Income  from  all 
sources  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  $240,000  for  the 
market  expansion  program,  $68,000  for 
research  and  development,  and  $78,600 
for  salaries.  Funds  in  the  reserve  at  the 
end  of  the  1994-95  fiscal  year, 
estimated  at  $37,356  will  be  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  year’s  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  (59  FR  33898, 
July  1, 1994]  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
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specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  July  1, 1994. 
The  marketing  order  requires  that  the 
rate  of  assessment  apply  to  all 
assessable  papayas  handled  during  the 
fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  as  a  final  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  928  is  amended  as 
follows: 

PART  928-PAPAYAS  GROWN  IN 
HAWAII 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  928  which  was 
published  at  59  FR  33898  on  July  1, 

1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  25,  1994. 

Eric  M.  Forman, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  94-21636  Filed  8-31-94;  8:45  ami 
BILLING  CODE  341(M)2-P 

7  CFR  Part  947 

[Docket  No.  FV94-947-2FIR] 

Oregon-Cclifornia  Potatoes;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department!  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Oregon- 
Califomia  Potato  Committee 
(Committee)  to  incur  expenses  that  are 


reasonable  and  necessary  to  administer 
tbe  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  July  1, 1994,  through 
June  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 

Box  96456,  room  2523-S,  Washington, 

DC  20090-6456,  telephone  202-720- 
9918,  or  Teresa  L.  Hutchinson, 

Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  114  and  Order  No.  947,  both  as 
amended  (7  CFR  part  947),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Oregon-Califomia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect  Oregon-California  potato 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  Oregon- 
Califomia  potato  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes 
during  the  1994-95  fiscal  period,  which 
began  July  1, 1994,  and  ends  June  30, 
1995.  This  final  mle  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  mling 


on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  mles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  550 
producers  of  Oregon-California  potatoes 
under  this  marketing  order,  and 
approximately  40  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon-Califomia  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Oregon-Califomia  Potato  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Oregon-California  potatoes.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Oregon-Califomia 
potatoes.  Because  that  rate  will  be 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee’s  expenses. 

The  Committee  unanimously 
recommended  a  budget  of  $45,100, 
$1,500  more  than  last  season.  Increases 
in  expenditures,  which  include  $150  for 
the  Committee’s  annual  report,  $50  for 
the  Committee’s  audit,  $1,000  for 
inspection  fees,  $500-for  investigation 
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and  compliance,  and  $50  for 
miscellaneous,  will  be  partially  offset  by 
a  decrease  of  $250  in  staff  travel.  Major 
expense  items  include  $24,000  for  the 
Oregon  Potato  Commission 
(Commission)  contract  agreement. 

$4,500  for  Committee  expenses,  $3,000 
each  for  investigation  and  compliance 
and  staff  travel,  $2,000  for  inspection 
fees,  $1,500  for  telephone,  $1,400  for  the 
annual  report.  $1,250  for  postage,  and 
$1,000  each  for  Committee 
compensation  and  office  supplies.  The 
Commission  provides  certain  services  to 
the  Committee  as  specified  in  a 
memorandum  of  understanding. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,006  per  hundredweight,  $0,001  more 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of 
7,500,000  hundredweight,  will  yield 
$45,000  in  assessment  income.  This, 
along  with  $100  from  the  Committee’s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1994-95 
fiscal  period,  estimated  at  $6,561,  will 
be  within  the  maximum  permitted  by 
the  order  of  one  fiscal  period’s 
expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  July  1, 1994 
(59  FR  33900).  That  interim  final  rule 
added  §  947.245  to  authorize  expenses 
and  establish  an  assessment  rate  for  the 
Committee.  "That  rule  provided  that 
interested  persons  could  file  comments 
through  August  1, 1994.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  those  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  ’Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  %vili  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C  553)  because  the  Committee 
needs  to  have  su^ident  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
period  began  on  July  1, 1994.  The 


marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
confirmed  by  a  mail  vote  and  published 
in  the  Federal  Register  as  an  interim 
final  rule. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  is  amended  as 
follows: 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SISKIYOU  COUNTIES, 
CALIFORNIA.  AND  IN  ALL  COUNHES 
IN  OREGON.  EXCEPT  MALHEUR 
COUNTY 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  947  which  was 
published  at  59  FR  33900  on  July  1, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  25. 1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc  94-21674  Filed  8-31-94;  8:45  am) 
BILLING  CODE  34t0-02-P 

7  CFR  Part  955 

[Docket  No.  FV94-SS5-2tFR] 

Vidalia  Onions  Grown  In  Georgia; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  955  for  the  1994-95  fiscal 
period.  Authorization  of  this  budget 
enables  the  Vidalia  Onion  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  September  16. 1994, 
through  September  15, 1995.  Comments 
received  by  October  3, 1994,  will  i>e 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 


be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  20090-6456. 

Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  telephone  202-720- 
9918,  or  Aleck  J.  Jonas,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  FL  33883- 
2276,  telephone  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  Vidalia  onions  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
handled  during  the  1994-95  fiscal 
period,  which  begins  September  16, 
1994,  and  ends  September  15, 1995. 

This  interim  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  parties  may  file 
suit  in  court.  Under  section  608c(15)(A) 
of  the  Act,  any  handler  subjet:t  to  an 
order  may  file  with  the  Secretary  a 
petition  stating  that  the  order,  any 
provisions  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  ‘The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
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later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility.  ' 

There  are  approximately  250 
producers  of  Georgia  Vidalia  onions 
under  this  marketing  order,  and 
approximately  145  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Vidalia  onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Vidalia  Onion  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Vidalia  onions.  They  are  familiar 
with  the  Committee’s  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee’s  expenses. 

The  Committee  met  July  14, 1994,  and 
unanimously  recommended  a  1994-95 
budget  of  $332,000,  $69,050  more  than 
the  previous  year.  Budget  items  for 
1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Travel  &  auto 
expenses,  $6,000  ($4,000),  liability 
insurance  and  bonds,  $1,000  ($500), 


professional  fees,  $2,500  ($2,000),  office 
supplies,  $3,000  ($1,300),  telephone, 
$4,000  ($3,500),  Committee  member 
expense,  $1,000  ($500),  contract 
management,  wages,  and  salaries, 
$60,000  ($59,600),  miscellaneous 
general  and  administrative,  $1,000 
($500),  research,  $80,000  ($78,500), 
marketing,  $132,000  ($82,500),  and 
$4,250  for  FICA  employer,  $13,500  for 
employee  benefits,  and  $8,000  for 
contract  outside  labor,  for  which  no 
funding  was  recommended  last  year. 
Items  which  have  decreased  compared 
to  those  budgeted  for  1993-94  (in 
parentheses)  are:  Equipment  purchases, 
$3,000  ($4,500),  office  overhead,  $3,000 
($12,900),  and  $150  in  interest,  and 
$250  for  petty  cash,  for  which  no 
funding  was  recommended  this  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  bag  or  equivalent  of 
Vidalia  onions,  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  2,867,500  50-pound  bags 
or  equivalents  of  Vidalia  onions,  would 
yield  $286,750.  The  Committee  also 
anticipates  shipments  of  50,000  50- 
pound  bags  of  previously  unassessed 
Vidalia  onions  which  have  been  in 
storage,  which  will  yield  an  additional 
$5,000  in  assessment  income.  This, 
along  with  $5,250  in  interest  income  - 
and  $35,0.00  from  the  Committee’s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
Committee’s  authorized  reserve  of 
$167,766  are  within  the  maximum 
permitted  by  the  order  of  three  fiscal 
periods’  expenses. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  he  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 


publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  (2)  the  fiscal  period  begins  on 
September  16, 1994,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period:  (3)  handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years:  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  Is  amended  as 
follows: 

PART  955— VIDALIA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

-  2.  A  new  §  955.207  is  added  to  read 
as  follows: 

§  955.207  Expenses  and  assessment  rate. 

Expenses  of  $332,000  by  the  Vidalia 
Onion  Committee  are  authorized,  and 
an  assessment  rate  of  $0.10  per  50- 
pound  bag  or  equivalent  of  Vidalia 
onions  is  established  for  the  fiscal 
period  ending  September  15, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  resert7e. 

Dated;  August  25, 1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  94-21675  Filed  8-31-94;  8.45  am) 
BILLING  CODE  3410-02-P 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  93-022F1 

Nutrition  Labeling  of  M6at  and  Poultry 
Products;  Technical  Amendments 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
its  final  nutrition  labeling  regulations, 
which  were  published  in  the  Federal 
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Register  on  January  6, 1993.  FSIS  is 
taking  this  action  to  address 
inconsistencies  in  the  regulations, 
improve  their  accuracy,  and  correct 
unintended  technical  consequences  of 
the  regulations.  Most  of  the  changes  are 
designed  to  parallel  technical 
amendments  the  Food  and  Drug 
Administration  (FDA)  made  to  its  final 
nutrition  labeling  regulations. 

EFFECTIVE  DATE:  September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  6, 1993,  FSIS  published  in 
the  Federal  Register  final  regulations  on 
nutrition  labeling  for  meat  and  poultry 
products  (58  FR  632).  FSIS’s  nutrition 
labeling  regulations  are  designed  to 
parallel,  to  the  extent  possible,  FDA’s 
final  regulations  on  nutrition  labeling. 
FDA’s  regulations  were  published  in  the 
Federal  Register  simultaneously  with 
FSIS’s  publication. 

Following  publication  of  its  final 
regulations,  FSIS  received  comments 
from  various  interested  parties 
contending  that  portions  of  its 
regulations  were  unclear,  contained 
technical  unintended  consequences  in  a 
specific  provision,  or  were  not  parallel 
to  FDA’s  nutrition  labeling  regulations. 
After  considering  these  comments  and 
conducting  an  in-depth  review  of  FDA’s 
final  nutrition  labeling  regulations,  FSIS 
issued  technical  amendments  to  its  final 
regulations  in  an  interim  final  rule 
published  on  September  10, 1993  (58  FR 
47624). 

On  August  18, 1993,  FDA  published 
corrections  and  technical  amendments 
(58  FR  44020,  44039,  and  44063)  to  its 
final  regulations  in  response  to 
comments  received  on  its  final  rule. 
Many  of  the  provisions  amended  in  the 
August  18, 1993,  publication  were 
cross-referenced  by  FSIS  in  its  final 
nutrition  labeling  regulations.  The 
provisions  related  to  nutrient 
declarations,  label  format,  serving  sizes, 
equivalent  metric  quantity,  serv'ings  per 
container,  reference  amounts,  nutrient 
content  claims,  vturated  fat  free  claims, 
foods  for  infants  and  children  under  4 
years  of  age,  and  packages  with  less 
than  12  square  inches  of  space.  FSIS 
conducted  a  thorough  review  of  FDA’s 
amendments  and  comments  received 
and  concluded  that  additional 
amendments  to  the  FSIS  nutrition 
labeling  regulations  were  necessary  to 
provide  greater  clarity,  accuracy,  and 


consistency  with  FDA’s  regulations,  and 
to  satisfy  concerns  of  commenters. 

Accordingly,  FSIS  is  amending  its 
final  nutrition  labeling  regulations  by 
adopting  certain  changes  made  by  FDA 
in  cross-referenced  provisions  and 
amending  certain  of  its  own  provisions 
to  be  consistent  with  those  changes.  In 
addition,  FSIS  is  correcting  the 
terminology  for  extra  lean  ground  beef 
in  a  provision  of  the  final  nutrition 
labeling  regulations  and  correcting  an 
oversight  in  the  Federal  poultry 
products  inspection  regulations  related 
to  product  analyses. 

Proposed  Rule 

On  March  16, 1994,  FSIS  published  in 
the  Federal  Register  a  proposed  rule  (59 
FR  12472)  to  amend  its  final  nutrition 
labeling  regulations  (58  FR  632).  A 
summary  of  the  proposed  technical  , 
amendments  follows. 

Serving  Sizes 

FSIS  acknowledged  in  its  proposed 
rule  (59  FR  12472)  that  the  variety  of 
specifications  for  products  in  discrete 
units,  contained  in  a  single  paragraph  at 
9  CFR  317.309(a)(3)  and  381.409(a)(3), 
may  be  confusing.  FSIS  proposed  to 
subdivide  the  single  paragraphs  of  9 
CFR  317.309(a)(3)  and  381.409(a)(3)  into 
9  CFR  3l7.309(a)(3)(i)  through  (iv)  and 
381.409(a)(3)(i)  through  (iv),  reordering 
some  of  the  information,  and  making 
minor  editorial  changes  for  clarity. 

In  its  final  nutrition  labeling  rule, 

FSIS  inadvertently  omitted  provisions 
on  how  to  declare  serving  sizes  for 
products  made  up  of  distinct  and 
separate  foods  packaged  together  in  the 
same  container  and  intend^  to  be 
consumed  together  when  the 
manufacturer  chooses  to  list  the 
nutrition  information  separately  for 
each  component.  These  products 
include  mixes  and  kits  and  cuts  of  meat 
or  poultry  packaged  with  sauce  or  gravy 
packets. 

For  a  number  of  these  products,  the 
serving  size  can  be  expressed  as  the 
amount  of  the  main  ingredient  plus 
proportioned  minor  ingredients  based 
on  the  “reference  amount  for  the 
combined  product.’’  FSIS  proposed  to 
add  new  paragraphs  at  9  CFR 
317.309(a)(3)(vi)  and  381.409(a)(3)(vi)  to 
provide  the  option  described  above  for 
serving  sizes  for  products  that  consist  of 
two  or  more  foods  that  are  packaged  and 
presented  to  be  consumed  together.  FDA 
amended  provisions  at  21  CFR 
101.9(b)(2)(ii)  and  (iii)  to  provide  the 
same  option  for  products  in  large 
discrete  units  usually  divided  for 
consumption  and  nondiscrete  bulk 
products,  respectively.  In  order  to 
accommodate  this  option  in  21  CFR 


101.9(b)(5),  as  well  as  other  changes. 

FDA  revised  the  section  considerably. 

For  clarity,  FSIS  proposed  to  delete  its 
cross-reference  to  21  CFR  101.9(b)(5)  at 
9  CFR  317.309(a)(1)  and  381.409(a)(1) 
and  incorporate  the  pertinent  provisions 
into  9  CFR  317.309(a)(6)  and 
381, 409(a)(6).  Also,  FSIS  proposed  to 
delete  reference  to  the  term  “portion”  at 
9  CFR  317.309(a)(1),  317.312(a). 
381.409(a)(1).  and  381.412(a)  because  it 
is  no  longer  defined  in  the  nutrition 
labeling  regulations. 

By  cross-referencing  21  CFR 
101.9(b)(6),  FSIS  provided  that  single¬ 
serving  containers  of  products  with 
large  reference  amounts,  i.e.,  equal  to  or 
greater  than  100  grams  or  milliliters, 
may  declare  one  or  two  servings  per 
container  if  they  contain  more  than  150 
percent  but  less  than  200  percent  of  the 
reference  amount.  Similar  provisions  at 
9  CFR  317.309(a)(3)  and  381.409(a)(3) 
for  products  within  multi-serving 
packages  were  inadvertently  omitted.  To 
correct  this  oversight,  FSIS  proposed  to 
add  a  new  paragraph  at  9  C^ 
317.309(a)(3)(v)  and  381.409(a)(3)(v)  to 
permit  products  within  multi-serving 
packages  to  be  declared  as  one  or  two 
servings  if  they  meet  the  criteria 
described  above. 

The  provisions  for  single-serving 
containers  at  21  CFR  101.9(b)(6)  and  the 
provisions  for  individually  packaged 
products  within  multi-serving 
containers  at  9  CFR  317.309(a)(3)  and 
381.409(a)(3)  could  produce 
inconsistent  labeling  on  the  inner  and 
outer  packaging  of  these  products.  To 
prevent  this  inconsistency,  FSIS 
proposed  to  add  a  new  paragraph  at  9 
CFR  317.309(a)(3)(vii)  and 
381.409(a)(3)(vii)  to  provide  fora 
serving  size  declaration  of  one  unit  for 
products  containing  several  individual 
single-serving  containers  that  are  fully 
labeled,  and  to  adopt  the  change  to  21 
CFR  101.9(b)(8)(iv)  on  the  number  of 
servings  when  a  product  contains  such 
individually  labeled  containers. 

FSIS  proposed  to  cross-reference  21 
CFR  101.9(b)(2)(ii),  which  was  amended 
to  allow  products  requiring  further 
preparation,  where  the  entire  contents 
of  the  package,  e.g.,  a  pizza  kit,  are  used 
to  prepare  a  large  discrete  unit  usually 
divided  into  fractional  slices  for 
consumption,  e.g.,  a  pizza,  to  use  a 
household  measure  for  the  ser\'ing  size 
that  is  the  fraction  of  the  box  that  makes 
the  “reference  amount  for  the 
unprepared  product.”  FSIS  also 
proposed  to  add  new  paragraphs  at  9 
CFR  317.309(a)(6)(v)  and 
381.409(a)(6)(v)  to  provide  that,  in  these 
circumstances,  the  fraction  of  the 
package  is  to  be  used  to  express  the 
serving  size. 
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FSIS  proposed  to  amend  9  CFR 
317.30g(a)(6)  and  381.409(aK6)  to  allow 
use  of  the  fractions  1/3, 1/2.  and  2/3 
tablespoons  between  1  and  2 
tablespoons.  This  action  is  consistent 
with  an  FDA  amendment  to  make  the 
same  allowance. 

FSIS  proposed  to  add  new  paragraphs 
at  9  CFR  317.309(a)(6){iv)  and 
381.409(a)(6)(iv),  which  state  that 
household  units  for  serv'ing  sizes  of 
single-serving  containers,  meal-type 
products,  and  individually  packaged 
products  within  multi-serving 
containers  must  be  stated  using  a 
description  of  the  container,  e.g.,  can, 
box,  package,  meal,  or  dinner,  and  that 
the  serving  sizes  of  other  discrete  units 
must  be  stated  using  a  description  of  the 
individual  unit;  e.g.,  wing,  slice,  link,  or 
patty. 

Equivalent  Metric  Quantity 

A  manufacturer  is  not  required  to 
declare  the  metric  equivalent  weight  on 
single-serving  containers  and  meal-type 
products  if  it  appears  in  the  net  quantity 
of  contents  statement.  However,  FSIS 
has  determined  that  if  a  manufacturer 
optionally  declares  the  metric 
equivalent,  the  serving  size  declaration 
should  agree  with  the  net  contents 
declaration.  FDA  created  a  new 
provision  at  21  CFR  101.9(b)(7)(i)  that 
ensures  agreement  between  serving  size 
and  net  quantity  values.  FSIS  proposed 
to  adopt  this  new  provision. 

To  achieve  greater  consistency  with 
FDA  provisions,  FSIS  proposed  to  adopt 
the  change  made  at  21  CFR 
101.9(b)(7){ii),  to  correct  for  the 
omission  of  rounding  rules  for 
milliliters  for  liquids.  The  equivalent 
should  be  rounded  to  the  nearest  whole 
number,  except  for  quantities  that  are 
less  than’ 5  milliliters.  Milliliter  amounts 
betw'een  2  and  5  should  be  rounded  to 
the  nearest  0.5  milliliter,  and  amounts 
less  than  2  should  be  expressed  in  0.1- 
milliliter  increments. 

Also,  FDA  divided  21  CFR  101,9{b)(7) 
into  subparagraphs  and  made  minor 
editorial  changes  to  improve  clarity. 

FSIS  agreed  with  the  changes  and 
proposed  to  cross-reference  21  CFR 
101.9(b)(7),  except  the  new  provision  at 
21  CFR  101.9(b)(7)(v). 

Servings  Per  Container 

To  improve  the  clarity  of  the 
provisions  on  servings  per  container, 
FDA  divided  21  CFR  101.9(b)(8)  into 
subparagraphs  and  made  minor  editorial 
changes.  FSIS  agreed  with  these  changes 
and  proposed  to  cross-reference  this 
section,  as  amended. 

FSIS  noted  a  problem  in  the 
provisions  of  its  final  regulations  for 
declaring  the  number  of  servings  per 


container  for  some  individually 
packaged  products  containing  at  least 
200  percent  of  the  reference  amount  and 
packaged  within  multi-serving 
packages.  To  correct  this  problem,  FSIS 
proposed  to  cross-reference  a  new 
provision  at  21  CFR  101.9(b)(8)(v)  that 
provides  that  the  number  of  servings  be 
determined  by  multiplying  the  number 
of  servings  per  individual  inner  unit  by 
the  total  number  of  inner  units. 

Nutrient  Declarations 

In  order  to  ensure  that  calorie 
declarations  are  calculated  with  as 
much  precision  as  possible,  FDA 
amended  21  CFR  101.9(c)(1)  to  state  that 
where  specific  or  general  food  factors 
are  used,  the  factors  should  be  applied 
to  the  unrounded  amounts  of  the  food 
components.  FSIS  proposed  to  cross- 
reference  this  provision,  as  amended. 

Because  the  saturated  fat  criterion  in 
the  definition  of  “lean”  is  a  maximum 
of  4.5  grams  or  less,  provisions  at  21 
CFR  101.9(c){2){i).  (ii),  and  (iii)  have 
been  amended  to  require  half-gram 
reporting  increments  below  5  grams  for 
fat,  saturated  fat,  and  poly-  and 
monounsaturated  fat  so  that  declared 
values  on  labels  are  consistent  with  the 
definitions  of  nutrient  content  claims. 
FSIS  proposed  to  cross-reference  these 
provisions,  as  amended.  In  addition, 
FSIS  proposed  to  amend  9  CFR 
317.309(d)  and  381.409(d)  to  provide 
the  same  consistency  in  declared  values 

FDA  has  revised  21  CFR  101.9(c)(2)(ii) 
and  (iii),  to  remove  the  required 
disclosure  of  poly-  and  , 
monounsaturated  fat  when  fatty  acid  or 
cholesterol  claims  are  made  on  products 
that  meet  the  criteria  for  a  “fat  free" 
claim.  FSIS  proposed  to  cross-reference 
these  provisions,  as  amended. 

To  provide  consistency  with  the 
incremental  rounding  at  2-,  5-,  and  10- 
percent  increments  required  for 
vitamins  and  minerals,  21  CFR 
101.9(c)(8)(vi)  has  been  revised  to 
require  that  the  vitamin  A  that  is 
present  as  beta-carotene  is  to  be 
declared  in  the  same  increments  as 
provided  for  vitamins  and  minerals 
instead  of  to  the  nearest  10-percent 
increment.  FSIS  proposed  to  cross- 
reference  this  provision,  as  amended. 

FSIS  also  proposed  to  cross-reference 
21  CFR  101.9(c)(8)(vi),  as  amended,  to 
require  that,  when  vitamins  and 
minerals  are  arranged  in  a  single 
column,  the  information  on  beta- 
carotene  is  to  be  indented  under  the 
information  on  vitamin  A,  and,  when 
vitamins  and  minerals  are  arrayed 
horizontally,  the  declaration  of  beta- 
carotene  is  to  be  placed  in  parenthesis 
after  the  declaration  of  vitamin  A. 


Format 

Section  101.9(d)(l)(ii)(D)  of  FDA’s 
regulations  limited  the  proximity  of  one 
letter  to  another  with  a  numeric  kerning 
value  of  —  4  setting.  However,  there  is 
no  single  numeric  kerning  value 
applicable  to  all  type  systems,  and  FDA 
has  replaced  the  requirement  to  state 
instead  that  “Letters  should  never 
touch.”  FSIS  proposed  to  cross- 
reference  this  provision,  as  amended. 

FDA  corrected  the  provision  at  21 
CFR  101.9(d)(l)(iii)  to  specify  that  6- 
point  type  shall  be  used  for  all 
information  contained  within  the 
nutrition  information  display,  except  for 
the  heading  “Nutrition  Facts"  which 
must  be  set  in  a  type  that  is  larger  than 
all  other  print  in  the  display,  and  for  the 
information  required  at  21  CFR 
101.9(d)(3),  (5),  (7),  and  (8),  which  must 
be  no  smaller  than  8-point  type.  FSIS 
proposed  to  cross-reference  this 
provision,  as  amended.  FSIS  also 
proposed  to  adopt  a  change  made  to  21 
CFR  101.9(c)(8)(iii)  that  removes  a 
conflicting  sentence. 

FSIS  proposed  to  cross-reference  the 
provision  at  21  CFR  101.9(d)(7),  as 
amended,  to  include  all  nutrients  that 
can  be  declared  in  the  nutrition 
information  display,  not  only  those  that 
are  required.  The  wording  of  the 
provision  has  been  changkl  from 
“nutrients  required  by  paragraph  (c)  of 
this  section"  to  “nutrient  information 
for  both  mandatory  and  any  voluntary 
nutrients  listed  in  paragraph  (c)  of  this 
section  that  are  to  be  declared  in  the 
nutrition  label."  The  provision  clarifies 
that  the  listing  of  some  nutrients  is 
required,  and  the  listing  of  others  is 
voluntary  by  inserting  the  word  “as" 
before  “specified." 

FSIS  proposed  to  adopt  21  CFR 
101.9(d)(7)(ii)  which  was  amended  to 
require  that  the  percent  Daily  Value 
(DV)  for  all  nutrients,  other  than 
protein,  be  calculated  by  dividing  either 
the  rounded  amount  of  the  nutrient 
declared  on  the  label  or  the  actual, 
unrounded  amount  of  the  nutrient  by 
the  Daily  Reference  Value  (DRV)  for  that 
nutrient.  Manufacturers  should  use 
whichever  value  will  provide  for  the 
greatest  consistency  on  the  product 
labeling. 

FSIS  believes  the  footnote  required  by 
21  CFR  101.9(d)(10)  stating  that  fat, 
carbohydrate,  and  protein  furnish  9.  4, 
and  4  calories  per  gram,  respectively, 
can  create  consumer  confusion  because 
the  regulations  allow*  for  different 
methods  of  calculating  calorie  content. 
The  provision  at  21  CFR  101.9(d)(10) 
has  been  amended  to  make  use  of  the 
footnote  voluntary  and  21  CFR 
101.9(d)(l)(iii)  and  (ll)(i)  has  been 
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amended  to  delete  the  reference  to  the 
footnote  with  caloric  conversion 
information  as  a  requirement.  FSIS 
proposed  to  cross-reference  these 
provisions,  as  amended,  and  adopt 
changes  to  21  CFR  101.9(d)(ll)(ii)  to 
allow  for  the  presentation  of  the 
information  described  above.  FSIS  also 
proposed  to  amend  9  CFR  317.309(f)(3) 
and  381.409(0(3)  to  delete  reference  to 
the  footnote  as  required  information. 

FDA  redesignated  the  provision  at  21 
CFR  101.9(d)(ll)  as  21  CFR 
101.9(d)(ll)(i)  and  added  a  new 
provision  at  21  CFR  101.9(d)(ll)(iii)  to 
state  that  when  there  is  insufficient 
continuous  vertical  label  space,  i.e., 
approximately  3  inches,  to 
accommodate  the  required  components 
of  the  nutrition  information  up  to  and 
including  the  mandatory  declaration  of 
iron,  the  nutrition  information  may  be 
presented  in  a  tabular  display.  In  this 
display,  the  footnote  listing  DRV’s  for 
2,000  and  2,500  calorie  diets  is  given  to 
the  far  right  of  the  display,  and 
additional  vitamins  and  minerals 
beyond  vitamin  A,  vitamin  C,  calcium, 
and  iron  are  arrayed  horizontally 
following  the  required  vitamin  and 
mineral  declarations.  A  new  provision 
has  been  added  at  21  CFR 
101.9(d)(ll)(ii)  that  provides  for  an 
additional  break  to  allow  the 
continuation  of  the  list  of  vitamins  and 
minerals  beyond  the  declaration  of  iron 
to  be  moved  to  the  right,  just  above  the 
footnote  listing  the  DRV’s.  FSIS 
proposed  to  adopt  these  changes  and 
cross-reference  the  amended  provisions. 

Because  the  format  requirements  in  its 
final  rule  did  not  provide  for  listing  of 
nutrition  information  within  a  single 
nutrition  display  for  packages 
containing  more  than  one  food  product, 
FSIS  proposed  to  correct  this  oversight 
by  providing  for  the  use  of  an  aggregate 
display  of  nutrition  information  in  new 
provisions  at  9  CFR  317.309(e)(2)  and 
381.409(e)(2).  FSIS  also  proposed  to 
adopt  a  new  provision  at  21  CFR 
101.9(d)(14)  to  provide  for  the  inclusion 
and  display  of  two  languages  under  a 
single  “Nutrition  Facts”  heading. 

Modified  Format 

FSIS  proposed  to  amend  9  CFR 
317.309(0(1)  and  381.409(0(1)  to  clarify 
that  package  shape  or  size  is  the 
determining  factor  whether  nutrition 
information  may  be  given  in  a  linear 
fashion  when  the  tabular  display  cannot 
be  accommodated.  FSIS  proposed  to 
add  new  paragraphs  at  9  CFR 
317.309(fl(l)(ii)  and  381.4O9(0(l)(ii)  to 
define  the  linear  display  and  direct  that 
any  subcomponents  declared  may  be 
listed  parenthet'cally  after  principal 
components 


FSIS  proposed  to  amend  9  CFR 
317.309(0(2)  and  381.409(0(2)  to 
include  new  abbreviations  as  follows: 
Calories  from  saturated  fat — Sat  fat  cal; 
Monounsaturated  fat — Monounsat  fat; 
Polyunsaturated  fat — Polyunsat  fat; 
Soluble  fiber — Sol  fiber;  Insoluble 
fiber — Insol  fiber;  Sugar  alcohol — Sugar 
ale;  and  Other  carbohydrate —  Other 
carb. 

Reference  Amounts 

FSIS  proposed  to  cross-reference  21 
CFR  101.12(c),  as  amended,  to  improve 
clarity,  except  for  the  words  “but  not 
the  unprepared”  referring  to  the  form  of 
a  reference  amount.  FSIS  does  not 
require  manufacturers  to  use  reference 
amounts  for  unprepared  forms  of 
products  when  those  reference  amounts 
are  contained  in  the  tables  at  CFR 
317.312(b)  and  .381.412(b). 

At  9  CFR  317.312(b)  and  381.412(b), 
Table  2.-Reference  Amounts 
Customarily  Consumed-General  Food 
Supply,  FSIS  proposed  to  remove  bagel 
dogs  and  poultry  bagel  dogs  as  examples 
under  the  .product  category  of  entrees 
without  sauce,  and  at  9  CFR  317.312(b), 
to  remove  “freeze  dry,  dehydrated,  and 
concentrated  soup  mixes”  as  examples 
under  the  product  category  of 
“Seasoning  mixes  dry”  because  the 
products  are  not  deemed  amenable  to 
FSIS  inspection. 

FSIS  proposed  to  cross-reference  a 
new  provision  at  21  CFR  101.12(c)(2) 
that  provides  for  a  reference  amount  for 
an  unprepared  product  that  reflects  the 
fraction  of  the  prepared  product  closest 
to  the  reference  amount  for  the  prepared 
product  for  the  specific  product 
category.  For  example*  when  a  product, 
such  as  a  pizza  kit,  is  used  to  prepare 
a  large  discrete  unit,  the  reference 
amount  for  the  unprepared  product 
would  be  the  amount  of  the  pizza  kit 
needed  to  make  1/8  pizza,  the  optional 
second  column  could  provide  nutrition 
information  for  1/8  pizza,  and  the 
number  of  servings  would  be  listed  as 
8.  This  approach  is  consistent  with  that 
for  arriving  at  the  serving  size  for  ready- 
to-serve  products;  that  is,  the  fraction  of 
a  large  discrete  unit  that  comes  closest 
to  the  reference  amount  for  the  prepared 
product  for  the  specific  product 
category. 

To  ensure  that  the  serving  size 
declaration  will  not  be  improperly 
influenced  by  minor  dense  ingredients, 
and  that  the  number  of  servings  will  be 
consistent  for  all  ingredients,  FSIS 
proposed  to  amend  9  CFR  317.312(c) 
and  381.412(c)  by  adding  new 
paragraphs  at  (c)(1)  and  (c)(2)  for  bulk 
products  and  discrete  units, 
respectively.  The  proposed  paragraphs 
clarify  that  a  “reference  amount  for  the 


combined  product”  that  consists  of  two 
or  more  distinct  foods  packaged 
separately  within  the  same  container, 
intended  to  be  consumed  together,  and 
without  established  reference  amounts, 
be  derived  based  on  the  reference 
amount  of  the  ingredient  that  is 
represented  as  the  main  ingredient. 

Other  ingredients  within  the  container 
are  proportioned  to  fit  the  serving  size 
of  the  main  ingredient. 

FSIS  proposed  to  amend  9  CFR 
317.312(c)  and  381.412(c)  to  provide  a 
procedure  for  determining  reference 
amounts  for  products  intended  to  be 
combined  and  consumed  together  and 
for  which  the  combination  is  not  listed 
as  a  reference  amount  at  9  CFR 
317.312(b)  and  381.412(b).  For  products 
with  reference  amounts  in  compatible 
units,  the  units  can  be  directly  summed. 
For  products  with  incompatible  units 
that  cannot  be  directly  summed,  i.e., 
grams  and  milliliters,  FSIS  proposed  to 
add  a  new  paragraph  at  9  CFR 
317.312(c)(3)  and  381.412(c)(3)  to 
incorporate  the  approach  of  summing 
the  weights  of  the  relevant  amounts  of 
the  foods  that  are  combined  to  make  the 
"reference  amount  for  the  combined 
product.” 

Nutrient  Content  Claims;  General 
Principles 

FDA  amended  the  provision  at  21 
CFR  101.13(b)  to  include  a  new 
paragraph  at  (b)(4),  which  states  that  the 
use  of  reasonable  variations  in  the 
spelling  of  the  various  descriptive  terms 
and  their  synonyms,  such  as  “hi”  and 
“lo,”  are  permitted  provided  that  these 
variations  are  not  misleading.  FSIS 
proposed  to  cross-reference  21  CFR 
101.13(b),  as  amended. 

FSIS  proposed  to  cross-reference  21 
CFR  101.13(f),  as  amended,  which 
clarifies  that  a  nutrient  content  claim  is 
required  to  be  in  type  size  no  larger  than 
two  times  the  statement  of  identity  and 
not  be  unduly  prominent  in  type  style 
compared  to  the  statement  of  identity. 

In  its  final  rule,  FSIS  did  not  prescribe 
minimum  type  sizes  for  all  the 
accompanying  information  for  relative 
claims.  FSIS  proposed  to  amend  9  CFR 
317.313  and  381.413  by  adding  a  new 
paragraph  (g)  so  that  all  information 
appearing  on  the  principal  display 
panel  or  the  information  panel  will 
appear  in  letters  and/or  numbers  not 
less  than  1/16-inch  minimum  height 
unless  otherwise  specified  in  the 
nutrient  content  claims  regulations. 

FSIS  proposed  to  cross-reference  21 
CFR  101.13(j)(l)(ii)(B),  as  amended, 
except  comparison  to  product  of  another 
manufacturer  at  21  CFR 
101.13(j)(l)(ii)(B)  to  permit  comparisons 
to  a  single  manufacturer’s  product  using 
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either  the  values  declared  in  the 
nutrition  labeling  or  the  actual  nutrient 
values,  provided  that  the  values  stated 
in  the  nutrition  information,  the 
nutrient  values  in  the  accompanying 
information,  and  the  declaration  of  the 
percentage  of  nutrient  by  vv'hich  the 
product  has  been  modified  are 
consistent  and  will  not  cause  confusion 
when  compared,  and  that  the  actual 
modification  is  at  least  equal  to  the 
percentage  specified  in  the  definition  of 
the  claim. 

Extra  Lean  Ground  Beef 

FSIS  identified  extra  lean  ground  beef 
as  one  of  35  major  cuts  of  meat  products 
at  9  CFR  317.344  that  would  be  used  in 
evaluating  significant  participation  for 
voluntary  nutrition  labeling  of  single¬ 
ingredient.  raw  meat  products.  FSIS 
proposed  to  amend  this  section  by 
changing  the  name  “ground  beef  extra 
lean  without  added  seasoning"  to 
“ground  beef  about  17%  fat”  because 
the  term  “extra  lean”  will  no  longer  be 
applicable  to  the  product  listed  at  9  CFR 
317.344  after  July  6. 1994.  While  the 
final  rule  allows  the  term  “extra  lean" 
to  be  used  on  individual  food  products 
containing,  among  other  criteria,  less 
than  5  grams  of  fat  per  reference  amount 
customarily  consumed  and  per  100 
grams,  ground  beef  and  hamburger 
seldom  contain  this  level  of  fat.  Also, 
the  phrase  “without  added  seasoning" 
is  unnecessary  because  ground  beef 
containing  a  seasoning  is  not  a  single¬ 
ingredient  product. 

Nutrient  Content  Claims  About  Sugars 
and  Salt 

In  its  final  nutrition  labeling 
regulations,  FSIS  specified  requirements 
for  nutrient  content  claims  for  calories 
and  sugars  at  9  CFR  317.360  and 

381.460,  which  cross-reference  21  CFR 

101.60  for  the  requirements,  and  for 
sodium  and  salt  at  9  CFR  317.361  and 

381.461,  which  cross-reference  21  CFR 

101.61  for  the  requirements.  FDA  added 
explicit  mention  of  sugars  at  21  CFR 
101.60(a)  and  salt  at  21  CFR  101.61(a)  to 
clarify  that  the  general  requirements 
also  apply  to  sugars  and  salt.  FSIS 
proposed  to  cross-reference  21  CFR 
101.60  and  101.61,  as  amended. 

Criteria  for  Free  Claims 

FSIS  proposed  to  cross-reference  21 
CFR  101.60, 101.61.  and  101.62.  as 
amended,  to  restrict  the  amount  of 
nutrient  per  labeled  serving,  as  well  as 
per  reference  amount  customarily 
consumed,  for  “free”  claims  for  calories, 
sugars,  sodium,  fat.  fatty  acids,  and 
cholesterol. 

In  its  final  nutrition  labeling 
regulations,  FSIS  defined  the  term 


“saturated  fat  free”  at  9  CFR  317.362 
and  381.462  by  cross-referencing  21 
CFR  101.62(c)(1).  FDA  changed  the 
criterion  at  21  CFR  101.62(c)(1)  to 
require  that  the  product  contain  less 
than  0.5  grams  trans  fatty  acids.  FSIS 
agreed  with  this  change  and  proposed  to 
cross-reference  21  CFR  101.62(c),  as 
amended. 

Nutrient  Content  Claims  for  Rehydrated 
Products 

For  dehydrated  products  that 
typically  must  be  rehydrated  with  water 
before  consumption,  FSIS  at  9  CFR 
317.360,  317.361,  317.362,  381.460, 

381  461,  and  381.462  provides  that  the 
50-gram  criterion  be  based  on  the  “as 
prepared”  form  by  cross-referencing 
applicable  provisions  in  21  CFR  101.60, 
101.61,  and  101.62.  FDA  amended  its 
regulations  to  extend  to  rehydration 
with  diluents,  such  as  vin^ar.  that  have 
insignificant  amounts  of  all  nutrients 
per  reference  amount.  FSIS  proposed  to 
cross-reference  21  CFR  101.60, 101.61, 
and  101.62,  as  amended. 

Foods  for  Infants  and  Children  Under 
4  Years  of  Age 

To  address  a  conflict  in  nutrition 
labeling  rules  for  foods  intended  for 
infants  and  children  less  than  4  years  of 
age.  FSIS  proposed  to  amend  9  CFR 
317.400(c)  and  381.500(c)  to  state  that 
foods  represented  or-purported  to  be 
specifically  for  infants  and  children  less 
than  4  years  of  age  shall  not  include 
declarations  of  percent  Daily  Value  for 
total  fat.  saturated  fat.  cholesterol, 
sodium,  potassium,  total  caibt^ydrate, 
and  dietarj’  fiber.  FSIS  proposed 
additional  format  specifications  in  the 
amended  provisions. 

Packages  With  Less  Than  12  Square 
Inches  of  Space 

FSIS  proposed  to  redesignate  9  CFR 
317.400(d)  and  381.500(d)  as  9  CFR 
317.400(d)(1)  and  381.500(d)(1). 
respectively,  and  add  new  paragraphs  at 
9  CFR  317.400(d)(2)  and  381.500(d)(2) 
to  provide  for  the  optional  use  of  6- 
point  type  or  all  uppercase  type  of  Vie- 
inch  minimum  height  for  packages  with 
less  than  12  square  inches  available  to 
bear  labeling  and  to  permit  a  type  size 
of  V32-inch  minimum  height  when 
packages  have  a  total  surface  area  to 
bear  labeling  of  3  square  inches  or  less. 
Such  options  allow  nutrition 
information  to  be  presented  on  more 
packages  and  provides  manufacturers 
flexibility  when  provision  of  nutrition 
information  becomes  mandatory. 

Product  Analyses 

FSIS  proposed  to  remove  9  CFR 
381.133(b)  of  the  poultry  products 


inspection  regulations  to  correct  an 
oversight  relating  to  product  analyses. 
This  section  specifies  that  when  labels 
for  poultry  products  bear  a  chemical 
analysis,  such  products  must  be 
analj'zed  on  a  lot  basis  by  an  impartial 
laboratory  to  determine  w'hether  the 
products  conform  to  the  analysis  shown. 
The  section  is  now  obsolete  l^cause, 
under  the  nutrition  labeling  regulations, 
companies  are  required  to  maintain 
records  that  support  nutrient 
information  and  may  base  nutrient 
information  on  data  bases  and  on  recipe 
analysis  using  data  bases,  as  well  as  on 
laboratory  analyses.  FSIS  will  use 
specific  methods  to  analyze  samples  for 
enforcement  purposes.  Section 
381.133(b)  (9  CFR  381.133(b))  should 
have  been  removed  as  part  of  the 
nutrition  labeling  rulemaking.  As  noted 
in  the  proposed  rule,  there  is  no  similar 
provision  in  the  Federal  meat  inspection 
regulations. 

Discussion  of  Comments 

FSIS  received  two  comments  in 
response  to  the  March  16. 1994, 
proposed  technical  amendments  rule 
(59  FR  12472).  Both  comments  were 
from  trade  associations  and  supported 
the  proposed  technical  amendments. 
Two  suggestions  were  made  relating  to 
technical  issues  that  were  not  raised  for 
comment  in  the  proposed  amendments. 

One  commenter  requested  that  FSIS 
amend  Table  2  at  9  CIR  317.312(b)  and 
361.412(b)  to  include  FDA’s  product 
category  of  major  condiments  with  a 
reference  amount  of  “1  tablespoon"  for 
use  with  meat  hotdog  sauce  or  for  chili 
products  promoted  for  use  as  a  hotdog 
condiment.  The  commenter  noted  that 
FDA  included  hotdog  chili  sauce  as  an 
example  of  products  in  the  category  of 
major  condiments,  but  did  not  provide 
information  showing  that  nonmeat  and 
meat  hotdog  chili  sauces  are  the  same 
type  of  products  or  are  used  in  similar 
amounts. 

Because  no  information  was 
submitted  upon  which  FSIS  could  make 
a  determirration  that  the  USDA- 
regulated  products  should  be  classified 
as  major  condiments,  it  will  not  take 
action  to  modify  Table  2  at  this  time.  To 
the  extent  that  manufacturers  believe 
their  products  are  not  properly 
categorized,  they  should  avail 
themselves  of  the  process  established  in 
the  regulations  to  seek  to  establish  or 
amend  a  product  category'  and/or 
reference  amount. 

One  commenter  stated  that  the 
requirements  for  nutrient  content  claims 
about  sodium  at  9  CFR  317.361  and 

381.461,  which  cross-reference  21  CFR 

101.61  for  the  requirements,  are 
redundant  in  certain  circumstances 
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when  claims  are  made  about  salt.  The 
provisions  require  that  when  references 
to  salt  content  such  as  “unsalted,” 
“without  added  salt,”  or  “no  salt 
added”  are  made  on  the  labeling  of  a 
product  which  is  not  sodium  free,  the 
statement  “not  a  sodium  free  food”  or 
“not  for  control  of  sodium  in  the  diet” 
must  appear  on  the  information  panel. 
The  commenter  contended  that  when 
labeling  bears  a  reference  to  salt  content, 
and  also  bears  a  “low,”  “very  low,”  or 
“reduced”  sodium  content  claim  on  the 
same  panel,  it  is  clear  to  consumers  that 
the  product  is  not  sodium  free. 

While  FSIS  finds  merit  with  this 
observation,  it  did  not  provide  an 
opportunity  for  interested  parties  to 
comment  on  the  issue  in  its  proposed 
rule.  Therefore,  in  order  to  ensure  full 
public  consideration  of  this  comment, 
FSIS  will  consider  taking  action  on  the 
matter  in  future  rulemaking. 

After  careful  consideration  of  the 
comments  received  in  response  to  the 
proposed  rule,  FSIS  is  adopting  the 
provisions  as  published  in  the  Federal 
Register  on  March  16, 1994  (59  FR 
12472). 

Paperwork  Requirements 

At  the  time  FSIS  published  its  final 
regulations  on  nutrition  labeling,  the 
Agency  advised  the  public  that  the 
paperwork  requirements  contained  in 
the  final  rule  had  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  FSIS  is  advising  the 
public  that  OMB  has  approved  the 
paperwork  requirements  under  control 
number  0583-0088. 

The  OMB  control  number  must  be 
included  as  part  of  the  regulatory 
language  of  each  section  that  contains  a 
paperwork  requirement.  Therefore,  a 
statement  identifying  the  OMB  control 
number  that  signifies  approval  of  the 
paperwork  requirements  has  been  added 
to  the  end  of  9  CFR  317.309,  317.312, 
317.369,  381.409,  381.412,  and  381.469. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirement  on  federally  inspected  meat 
and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 


imposed  under  the  FMIA  or  PPIA. 

States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  final  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspection  services 
provided  under  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  parts  335  and  381,  subpart  W,  must 
be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule  with  respect 
to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  effect  on  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  final  rule 
clarifies  and  improves  understanding  of 
certain  provisions  of  the  nutrition 
labeling  regulations.  The  Administrator 
finds  that  this  final  rule  will  result  in 
positive  benefits  because  it  will  enable 
official  establishments  to  more  easily 
comprehend  the  regulations  and 
facilitate  their  implementation.  The 
final  rule  will  not  impose  any  new 
requirements  on  the  affected 
establishments.  Small  meat  and  poultry 
establishments  are  exempt  from 
nutrition  labeling,  provided  the  labels  of 
their  products  bear  no  nutrition  claims 
or  information.  Therefore,  most  small 
establishments  will  not  be  affected  by 
this  final  rule. 

List  of  Subjects 
9  CFR  Part  317 

Food  labeling.  Food  packaging.  Meat 
inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products.  Poultry  inspection. 


Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
as  follows: 

PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  317.309  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3),  (a)(6), 
(d),  (e),  (f)(1),  (f)(2),  and  (0(3),  and  by 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§317.309  Nutrition  label  content. 

(a)(1)  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  as  defined  at  21 
CFR  101.9(b)(1)  and  (2),  except  (b)(2)(i), 
and  21  CFR  101.9(b)(6)  through  (9), 
except  (b)(7)(v). 

it  It  if  It  It 

(3)  For  products  in  discrete  units  (e.g., 
hot  dogs,  and  individually  packaged 
products  within  a  multi-serving 
package),  and  for  products  which 
consist  of  two  or  more  foods  packaged 
and  presented  to  be  consumed  together 
where  the  ingredient  represented  as  the 
main  ingredient  is  in  discrete  units  (e.g., 
beef  fritters  and  barbecue  sauce),  the 
serving  size  shall  be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
Reference  Amount  for  the  product 
catMory. 

(ii)  If  a  unit  weighs  more  than  50 
percent  but  less  than  67  percent  of  the 
Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
serving  size. 

(iii)  If  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  serving  size 
shall  be  one  unit. 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  serving  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eating  occasion. 

(v)  For  products  that  have  Reference 
Amounts  of  100  grams  (or  milliliters)  or 
larger  and  are  individual  units  within  a 
multi-serving  package,  if  a  unit  contains 
more  than  150  percent  but  less  than  200 
percent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to 
declare  the  individual  unit  as  1  or  2 
servings. 
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(vi)  For  products  which  consist  of  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  where  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g.,  beef 
fritters  and  barbecue  sauce),  the  serving 
size  may  be  the  number  of  discrete  units 
represented  as  the  main  ingredient  plus 
proportioned  minor  ingredients  used  to 
make  the  Reference  Amount  for  the 
combined  product  as  determined  in 

§  317.312(c). 

(vii)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  all 
required  information  including 
nutrition  labeling  as  speciHed  in 

§  317.309  (that  is,  are  labeled 
appropriately  for  individual  sale  as 
single-serving  containers),  the  serving 
size  shall  be  1  unit. . 

it  ir  it  it  it 

(6)  For  labeling  purposes,  the  term 
“common  household  unit”  means  cup. 
tablespoon,  teaspoon,  piece,  slice; 
fraction  (e.g.,  V4  pizza),  ounce  (oz),  or 
other  common  household  equipment 
used  to  package  food  products  (e.g.,  jar 
or  tray).  In  expressing  serving  size  in 
household  measures,  except  as  specified 
in  paragraphs  (a)(6)(iv),  (v),  and  (vi)  of 
this  section,  the  following  rules  shall  be 
used: 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate.  Cups  shall  be  expressed  in 
V4-  or  Vs-cup  increments?  tablespoons  in 
whole  number  of  tablespoons  for 
quantities  less  than  V4  cup  but  greater 
than  or  equal  to  2  tablespoons  (tbsp),  1. 

1 V3,  IV2,  or  1%  tbsp  for  quantities  less 
than  2  tbsp  but  greater  than  or  equal  to 

1  tbsp,  and  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tbsp  but  greater  than  or  equal  to  1 
teaspoon  (tsp),  and  in  V4-tsp  increments 
for  quantities  less  than  1  tsp. 

(ii)  If  cups,  tablespoons  or  teaspoons 
are  not  applicable,  units  such  as  piece, 
slice,  tray,  jar,  and  fraction  shall  be 
used. 

(iii)  If  cups,  tablespoons  and 
teaspoons,  or  units  such  as  piece,  slice, 
tray,  jar,  or  fraction  are  not  applicable, 
ounces  may  be  used.  Ounce 
measurements  shall  be  expressed  in  0.5- 
ounce  increments  most  closely 
approximating  the  Reference  Amount 
with  rounding  indicated  by  the  use  of 
the  term  “about”  (e.g.,  about  2.5 
ounces). 

(iv)  A  description  of  the  individual 
container  or  package  shall  be  used  for 
single-serving  containers  and  meal-type 
products  and  for  individually  packaged 
products  within  multi-serving 
containers  (e.g.,  can.  box,  package,  meal, 
or  dinner).  A  description  of  the 


individual  unit  shall  be  used  for  other 
products  in  discrete  units  (e.g.,  chop, 
slice,  link,  or  patty). 

(v)  For  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prepare  large  discrete  units  that 
are  usually  divided  for  consumption 
(e.g.,  pizza  kit),  the  fraction  or  portion 
of  the  package  may  be  used. 

(vi)  As  provided  for  in  §  317.309(c)(1), 
for  products  that  consist  of  two  or  more 
distinct  ingredients  or  components 
packaged  and  presented  to  be  consumed 
together  (e.g.,  ham  with  a  glaze  packet), 
the  nutrition  information  may  be 
declared  for  each  component  or  as  a 
composite.  The  serving  size  may  be 
provided  in  accordance  with  the 
provisions  of  paragraph  (a)(3)  of  this 
section  and  21  CFR  101.9(b)(2)(ii)  and 
(iii). 

(vii)  For  nutrition  labeling  purposes,  a 
teaspoon  means  5  milliliters  (mL),  a 
tablespoon  means  15  mL,  a  cup  means 
240  mL.  and  1  oz  in  weight  means  28 

g- 

(viii)  When  a  serving  size,  determined 
from  the  Reference  Amount  in 
§  317.312(b)  and  the  procedures 
described  in  this  section,  falls  exactly 
half  way  between  two  serving  sizes  (e.g., 
2.5  tbsp),  manufacturers  shall  round  the 
serving  up  to  the  next  incremental  size. 
'**'*** 

(d)  “Stearic  Acid”  (VOLUNTARY):  A 
.statement  of  the  number  of  grams  of 
stearic  acid  may  be  declared  voluntarily, 
except  that  when  a  claim  is  made  about 
stearic  acid,  label  declaration  shall  be 
required.  Stearic  acid  content  shall  be 
indented  under  saturated  fat  and 
expressed  to  the  nearest  0.5  (1/2)  gram 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 

If  the  serving  contains  less  than  0.5 
gram,  the  content  shall  be  expressed  as 
zero. 

(e) (1)  Formats  for  nutrition  labeling 
shall  be  in  accordance  with  21  CFR 
101.9(d)  and  (e),  except  for  (d)(13)  and 
references  to  (f),  (j)(5),  and  (j)(13),  or  in 
accordance  with  paragraph  (g)(1)  of  this 
.section. 

(2)(i)  Nutrition  labeling  on  the  outer 
labeling  of  packages  of  meat  products 
that  contain  two  or  more  meat  products 
in  the  same  package  (e.g.,  variety  packs) 
or  of  packages  that  are  used 
interchangeably  for  the  same  type  of 
food  (e.g.,  meat  salad  containers)  may- 
use  an  aggregate  display, 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
(e)(1)  of  this  section  to  the  maximum 
extent  possible,  except  that  the  identity 
of  each  food  shall  be  specified 
immediately  under  the  “Nutrition 
Facts”  title,  and  both  the  quantitative 


amount  by  weight  (i.e.,  g/mg  amounts) 
and  the  percent  Daily  Value  for  each 
nutrient  shall  be  listed  in  separate 
columns  under  the  name  of  each  food. 

W*  *  * 

(l)(i)  Presenting  the  required  nutrition 
information  in  a  tabular  or  linear  (i.e., 
string)  fashion,  rather  than  in  vertical 
columns,  if  the  product  has  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches,  or  if  the 
product  has  a  total  surface  area  available 
to  bear  labeling  of  40  or  less  square 
inches  and  the  package  shape  or  size 
cannot  accommodate  a  standard  vertical 
column  or  tabular  display  on  any  label 
panel.  Nutrition  information  may  be 
given  in  a  linear  fashion  only  if  the 
package  shape  or  size  will  not 
accommodate  a  tabular  display. 

(ii)  When  nutrition  information  is 
given  in  a  linear  display,  the  nutrition 
information  shall  be  set  off  in  a  box  by 
the  use  of  a  hairline.  The  percent  Daily 
Value  is  separated  from  the  quantitative 
amount  declaration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  components  and 
subcomponents,  are  treated  similarly. 
Bolding  is  required  only  on  the  title 
“Nutrition  Facts”  and  is  allowed  for 
nutrient  names  for  “Calories,”  “Total 
fat.”  “Cholesterol,”  “Sodium,”  “Total 
carbohydrate,”  and  “Protein.” 

(2)  Using  any  of  the  following 
abbreviations: 


Serving  size  .  Serv  size 

Servings  per  container .  Ser\  ings 

Calories  from  fat .  Fat  cal 

Calories  from  saturated  fat  Sat  fat  cal 

Saturated  fat  .  Sat  fat 

Monounsaturated  fat .  Monounsat  fat 

Polyunsaturated  fat  .  Poh-unsat  fat 

Cholesterol .  Cholcst 

Total  carbohydrate  .  Total  carb 

Dietary  fiber .  Fiber 

Soluble  fiber  .  Sol  fiber 

Insoluble  fiber  .  Insol  fiber 

.Sugar  alcohol .  Sugar  ale 

Other  carbohydrate  .  Other  carb 


(3)  Omitting  the  footnote  required  in 
21  CFR  101.9(d)(9)  and  placing  another 
asterisk  at  the  bottom  of  the  label 
followed  by  the  statement  “Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet”  and,  if  the  term  “Daily 
Value”  is  not  spelled  out  in  the  heading, 
a  statement  that  “DV^”  represents  “Daily 
Value.” 

***** 

(Pai>eru-ork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088) 

3.  Section  317.312  is  amended  by 
revising  paragraphs  (a)  and  (c),  and  by- 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 
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§  31 7.31 2  Reference  amounts  customarily 
consumed  per  eating  occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  sizes  set  forth  in  paragraph  (b) 
of  this  section  are  found  in  21  CFR 
101.12  (a),  (c),  except  for  reference  to 
the  unprepared  form  in  the  first 
paragraph,  (d),  and  (g). 
***** 

(c)  For  products  that  have  no 
Reference  Amount  listed  in  paragraph 

(b)  of  this  section  for  the  unprepared  or 
the  prepared  form  of  the  prt^uct  and 
that  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  (e.g.,  lunch  meat  with  cheese 
and  crackers),  the  Reference  Amount  for 
the  combined  product  shall  be 
determined  using  the  following  rules: 

(1)  For  bulk  products,  the  Reference 
Amount  for  the  combined  product  shall 
be  the  Reference  Amount,  as  established 
in  paragraph  (b)  of  this  section,  for  the 
ingredient  that  is  represented  as  the 
main  ingredient  plus  proportioned 
amounts  of  all  minor  ingredients. 

(2)  For  products  where  the  ingredient 
represented  as  the  main  ingredient  is 
one  or  more  discrete  units,  the 
Reference  Amount  for  the  combined 
product  shall  be  either  the  number  of 
small  discrete  units  or  the  fraction  of  the 
large  discrete  unit  that  is  represented  as 
the  main  ingredient  that  is  closest  to  the 
Reference  Amount  for  that  ingredient  as 
established  in  paragraph  (b)  of  this 
section  plus  proportioned  amounts  of 
all  minor  ingredients. 

(3)  If  the  Reference  Amounts  are  in 
compatible  units,  they  shall  be  summed 
(e.g.,  ingredients  in  equal  volumes  such 
as  tablespoons).  If  the  Reference 
Amounts  are  in  incompatible  units,  the 
weights  of  the  appropriate  volumes 
should  be  used  (e.g.,  grams  of  one 
ingredient  plus  gram  weight  of 
tablespoons  of  a  second  ingredient). 
***** 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088) 

4.  Table  2  in  §  317.312(b)  is  amended 
by  removing  the  words  “bagel  dog” 
from  the  Product  Category  “Entrees 
without  sauce”  and  by  removing  the 
words  “freeze  dry,  dehydrated,  and 
concentrated  soup  mixes”  from  the 
Product  Category  “Seasoning  mixes 
dry.” 

5.  Section  317.313  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  317.313  Nutrient  content  claims;  general 
principles. 

***** 

(g)  Labeling  information  required  in 
§§317.313,  317.354,  317.356,  317.360, 


317.361,  317.362,  and  317.380,  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  less  than  inch  in  height. 

***** 

§317.344  [Amended] 

6.  Section  317.344  is  amended  by 
replacing  the  words  “ground  beef  extra 
lean  without  added  seasoning”  with  the 
words  “ground  beef  about  17%  fat.” 

7.  Section  317.369  is  amended  by 
adding  the  0MB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§  317.369  Labeling  applications  for 
nutrient  content  claims. 
***** 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088) 

8.  Section  317.400  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read  ' 
as  follows: 

§317.400  Exemption  from  nutrition 
labeling. 

***** 

(c) (1)  Foods  represented  to  be 
specifically  for  infants  and  children  less 
than  2  years  of  age  shall  bear  nutrition 
labeling  as  provided  in  paragraph  (c)(2) 
of  this  section,  except  such  labeling 
shall  not  include  calories  from  fat, 
calories  from  saturated  fat,  saturated  fat, 
stearic  acid,  polyunsaturated  fat, 
monounsaturated  fat,  and  cholesterol. 

(2)  Foods  represented  or  purported  to 
be  specifically  for  infants  and  children 
less  than  4  years  of  age  shall  bear 
nutrition  labeling  except  that: 

(i)  Such  labeling  shall  not  include 
declarations  of  percent  of  Daily  Value 
for  total  fat,  saturated  fat,  cholesterol, 
sodium,  potassium,  total  carbohydrate, 
and  dietary  fiber, 

(ii)  Nutrient  names  and  quantitative 
amounts  by  weight  shall  be  presented  in 
two  separate  columns; 

(iii)  The  heading  “Percent  Daily 
Value”  required  in  §  317.309(e)  shall  be 
placed  immediately  below  the 
quantitative  information  by  weight  for 
protein; 

(iv)  The  percent  of  the  Daily  Value  for 
protein,  vitamins,  and  minerals  shall  be 
listed  immediately  below  the  heading 
“Percent  Daily  Value”;  and 

(v)  Such  ladling  shall  not  include  the 
footnote  specified  at  21  CFR  101.9(d)(9). 

(d) (1)  Products  in  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches 
are  exempt  from  nutrition  labeling, 
provided  that  the  labeling  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information.  The 
manufacturer,  packer,  or  distributor 


shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 
nutrition  information  (e.g.,  “For 
nutrition  information  call  1-800-123- 
4567”). 

(2)  When  such  products  bear  nutrition 
labeling,  either  voluntarily  or  because 
nutrition  claims  or  other  nutrition 
information  is  provided,  all  required 
information  shall  be  in  a  type  size  no 
smaller  than  6  point  or  all  upper  case 
type  of  Vi«-inch  minimum  height, 
except  that  individual  serving-size 
packages  of  meat  products  that  have  a 
total  area  available  to  bear  labeling  of  3 
square  inches  or  less  may  provide  all 
required  information  in  a  type  size  no 
smaller  than  */}2-inch  minimum  height. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

9.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138F;  7  U.S.C.  450;  21 
U.S.C.  451-470:  7  CFR  2  17,  2.55. 

§381.133  [Amended] 

10.  Section  381.133  is  amended  by 
revising  the  section  title  to  read 
“Requirement  of  formulas,”  by 
removing  the  paragraph  (a)  designation 
of  the  first  paragraph,  and  by  removing 
paragraph  (b). 

11.  S^tion  381.409  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3),  (a)(6), 
(d).  (e).(n(l).  (f)(2).  and  (f)(3).  and 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§  381 .409  Nutrition  label  content 
(a)(1)  All  nutrient  and  product 
component  quantities  shall  be  declared 
in  relation  to  a  serving  as  defined  at  21 
CFR  101.9(b)(1)  and  (2),  except  (b)(2)(i), 
and  21  CFR  101.9(b)(6)  through  (9), 
except  (b)(7)(v). 

***** 

(3)  For  products  in  discrete  units  (e.g., 
chicken  wings,  and  individually 
packaged  products  within  a  multi¬ 
serving  package),  and  for  products 
which  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  where  the  ingredient 
represented  as  the  main  ingredient  is  in 
discrete  units  (e.g.,  chicken  wings  and 
barbecue  sauce),  the  serving  size  shall 
be  declared  as  follows: 

(i)  If  a  unit  weighs  50  percent  or  less 
of  the  Reference  Amount,  the  serving 
size  shall  be  the  number  of  whole  units 
that  most  closely  approximates  the 
Reference  Amount  for  the  product 
category; 

(ii)  If  a  unit  weighs  more  than  50 
percent  but  less  than  67  percent  of  the 
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Reference  Amount,  the  manufacturer 
may  declare  one  unit  or  two  units  as  the 
serving  size: 

(iii)  If  a  unit  weighs  67  percent  or 
more  but  less  than  200  percent  of  the 
Reference  Amount,  the  serving  size 
shall  be  one  unit; 

(iv)  If  a  unit  weighs  200  percent  or 
more  of  the  Reference  Amount,  the 
manufacturer  may  declare  one  unit  as 
the  serving  size  if  the  whole  unit  can 
reasonably  be  consumed  at  a  single 
eating  occasion. 

(v)  For  products  that  have  Reference 
Amounts  of  100  grams  (or  milliliter)  or 
larger  and  are  individual  units  within  a 
multi-serving  package,  if  a  unit  contains 
more  than  150  percent  but  less  than  200 
percent  of  the  Reference  Amount,  the 
manufacturer  may  decide  whether  to  * 
declare  the  individual  unit  as  1  or  2 
servings. 

(vi)  For  products  which  consist  of  two 
or  more  foods  packaged  and  presented 
to  be  consumed  together  w'here  the 
ingredient  represented  as  the  main 
ingredient  is  in  discrete  units  (e.g., 
chicken  wings  and  barbecue  sauce),  the 
serving  size  may  be  the  number  of 
discrete  units  represented  as  the  main 
ingredient  plus  proportioned  minor 
ingredients  used  to  make  the  Reference 
Amount  for  the  combined  product  as 
determined  in  §  381.412(c). 

(vii)  For  packages  containing  several 
individual  single-serving  containers, 
each  of  which  is  labeled  with  alt 
required  information  including 
nutrition  labeling  as  specified  in 

§  381.409  (that  is,  are  labeled 
appropriately  for  individual  sale  as 
single-serving  containers),  the  serving 
size  shall  be  1  unit. 

it  -k  -k  it  it 

(6)  For  labeling  purposes,  the  term 
‘‘common  household  unit”  means  cup, 
tablespoon,  teaspoon,  piece,  slice, 
fraction  (e.g.,  V4  pizza),  ounce  (oz),  or 
other  common  household  equipment 
used  to  package  food  products  (e.g.,  jar 
or  tray).  In  expressing  ser\'ing  size  in 
household  measures,  except  as  specified 
in  paragraphs  (a)(6)(iv),  (v),  and  (vi)  of 
this  section,  the  following  rules  shall  be 
used: 

(i)  Cups,  tablespoons,  or  tea.spoons 
shall  be  used  wherever  po^ible  and 
appropriate.  Cups  shall  be  expressed  in 
V4-  or  V3-CUP  increments,  tablespoons  in 
whole  number  of  tablespoons  for 
quantities  less  than  V4  cup  but  greater 
than  or  equal  to  2  tablespoons  (tbsp),  1, 
IV3, 1  Vz,  or  1%  tbsp  for  quantities  less 
than  2  tbsp  but  greater  than  or  equal  to 
1  tbsp,  and  teaspoons  in  whole  number 
of  teaspoons  for  quantities  less  than  1 
tbsp  but  greater  than  or  equal  to  1 
teaspoon  (tsp),  and  in  V4-tsp  increments 
for  quantities  less  than  1  tsp. 


(ii)  If  cups,  tablespoons  or  teaspoons 
are  not  applicable,  units  such  as  piece, 
slice,  tray,  jar,  and  fraction  shall  be 
used. 

(iii)  If  cups,  tablespoons  and 
teaspoons,  or  units  such  as  piece,  slice, 
tray,  jar,  or  fraction  are  not  applicable, 
ounces  may  be  used.  Ounce 
measurements  shall  be  expressed  in  0.5- 
ounce  increments  most  closely 
approximating  the  Reference  Amount 
with  rounding  indicated  by  the  use  of 
the  term  “about”  (e.g.,  about  2.5 
ounces). 

(iv)  A  description  of  the  individual 
container  or  package  shall  be  used  for 
single-serving  containers  and  meal-type 
products  and  for  individually  packaged 
products  within  multi-serving 
containers  (e.g.,  can,  box,  package,  meal, 
or  dinner).  A  description  of  the 
individual  unit  shall  be  used  for  other 
products  in  discrete  units  (e.g.,  wing, 
slice,  link,  or  patty). 

(v)  For  unprepared  products  where 
the  entire  contents  of  the  package  is 
used  to  prepare  large  discrete  units  that 
are  usually  divided  for  consumption 
(e.g.,  pizza  kit),  the  fraction  or  portion 
of  the  package  may  be  used. 

(vi)  As  provided  for  in  §  381.409(c)(1), 
for  products  that  consist  of  two  or  more 
distinct  ingredients  or  components 
packaged  and  presented  to  be  consumed 
together  (e.g.,  chicken  wings  and 
barbecue  sauce),  the  nutrition 
information  may  be  declared  for  each 
component  or  as  a  composite.  The 
serving  size  may  be  provided  in 
accordance  with  the  provisions  of 
paragraph  (a)(3)  of  this  section  and  21 
CFR  101.9(b)(2)  (ii)  and  (iii). 

(vii)  For  nutrition  labeling  purposes,  a 
teaspoon  means  5  milliliters  (mL),  a 
tablespoon  means  15  mL,  a  cup  means 
240  mL.  and  1  oz  in  weight  means  28 

8- 

(viii)  When  a  serving  size,  determined 
from  the  Reference  Amount  in 
§  381.412(b)  and  the  procedures 
described  in  this  section,  falls  exactly 
half  way  betw'een  two  serving  sizes  (e.g., 
2.5  tbsp),  manufacturers  shall  round  the 
serving  up  to  the  next  incremental  size. 

it  it  it  it  it 

(d)  “Stearic  Acid”  (VOLUNTARY):  A 
statement  of  the  number  of  grams  of 
stearic  acid  may  be  declared  voluntarily, 
except  that  when  a  claim  is  made  about 
stearic  acid,  label  declaration  shall  be 
required.  Stearic  acid  content  shall  be 
indented  under  saturated  fat  and 
expressed  to  the  nearest  0.5  (1/2)  gram 
increment  below  5  grams  and  to  the 
nearest  gram  increment  above  5  grams. 

If  the  serving  contains  less  than  0.5 
gram,  the  content  shall  he  expres.sed  as 
zero. 


(e)(1)  Formats  for  nutrition  labeling 
shall  be  in  accordance  with  21  CFR 
101.9(d)  and  (e),  except  for  (d)(13)  and 
references  to  (f),  (j)(5),  and  (j)(13),  or  in 
accordance  with  paragraph  (g)(1)  of  this 
section. 

(2)(i)  Nutrition  labeling  on  the  outer 
labeling  of  packages  of  poultry  products 
that  contain  two  or  more  poultry 
products  in  the  same  package  (e.g., 
variety  packs)  or  of  packages  that  are 
used  interchangeably  for  the  same  type 
of  food  (e.g.,  poultry  salad  containers) 
may  use  an  aggregate  display. 

(ii)  Aggregate  displays  shall  comply 
with  format  requirements  of  paragraph 
(e)(1)  of  this  section  to  the  maximum 
extent  possible,  except  that  the  identity 
of  each  food  shall  be  specified 
immediately  under  the  “Nutrition 
Facts”  title,  and  both  the  quantitative 
amount  by  weight  (i.e.,  g/mg  amounts) 
and  the  percent  Daily  Value  for  each 
nutrient  shall  be  listed  in  separate 
columns  under  the  name  of  each  food. 
(0*  *  * 

(l)(i)  Presenting  the  required  nutrition 
information  in  a  tabular  or  linear  (i.e., 
string)  fashion,  rather  than  in  vertical 
columns,  if  the  product  has  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches,  or  if  the 
product  has  a  total  surface  area  available 
to  bear  labeling  of  40  or  less  square 
inches  and  the  package  shape  or  size 
cannot  accommodate  a  standard  vertical 
column  or  tabular  display  on  any  label 
panel.  Nutrition  information  may  be 
given  in  a  linear  fashion  only  if  the 
package  shape  or  size  will  not 
accommodate  a  tabular  display. 

(ii)  When  nutrition  information  is 
given  in  a  linear  display,  the  nutrition 
information  shall  be  set  off  in  a  box  by 
the  use  of  a  hairline.  The  percent  Daily 
Value  is  separated  from  the  quantitative 
amount  declaration  by  the  use  of 
parenthesis,  and  all  nutrients,  both 
principal  components  and 
subcomponents,  are  treated  similarly. 
Bolding  is  required  only  on  the  title 
“Nutrition  Facts”  and  is  allowed  for 
nutrient  names  for  “Calories,”  “Total 
fat.”  “Cholesterol,”  “Sodium,”  “Total 
carbohydrate,”  and  “Protein.” 

(2)  Using  any  of  the  following 
abbreviations: 


Serving  size  .  Serv  size 

•Servings  per  container .  Serv'ings 

Calories  from  fat .  Fat  cal 

Calorics  from  saturated  fat  Sat  fat  cal 

Saturated  fat  .  Sat  fat 

Monounsaturated  fat .  Monounsat  fat 

Polyunsaturated  fat  .  Polyunsat  fat 

Chole.sterol .  Cholest 

Total  carbohydrate  . .  Total  carl) 

Dietary  fiber .  Fiber 

Soluble  fiber  . . .  .Sol  fil)er 

Insoluble  fiber  .  Insol  fiber 
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Sugar  alcohol .  Sugar  ale 

Other  carbohydrate  .  Other  carb 


(3)  Omitting  the  footnote  required  in 
21  CFR  101.9(d)(9)  and  placing  another 
asterisk  at  the  bottom  of  the  label 
followed  by  the  statement  ‘‘Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet”  and,  if  the  term  ‘‘Daily 
Value”  is  not  spelled  out  in  the  heading, 
a  statement  that  "DV”  represents  “Daily 
Value.” 

***** 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088.) 

12.  Section  381.412  is  amended  by 
revising  paragraphs  (a)  and  (c),  and  by 
adding  the  0MB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows; 

§381.412  Reference  amounts  customarily 
consumed  per  eating  occasion. 

(a)  The  general  principles  followed  in 
arriving  at  the  Reference  Amounts  for 
serving  sizes  set  forth  in  paragraph  (b) 
of  this  section  are  found  in  21  CFR 
101.12  (a),  (c),  except  for  reference  to 
the  unprepared  form  in  the  first 
paragraph,  (d),  and  (g). 
***** 

(c)  For  products  that  have  no 
Reference  Amount  listed  in  paragraph 

(b)  of  this  section  for  the  unprepared  or 
the  prepared  form  of  the  product  and 
that  consist  of  two  or  more  foods 
packaged  and  presented  to  be  consumed 
together  (e.g.,  poultry  lunch  meat  with 
cheese  and  crackers),  the  Reference 
Amount  for  the  combined  product  shall 
be  determined  using  the  following  rules: 

(1)  For  bulk  products,  the  Reference 
Amount  for  the  combined  product  shall 
be  the  Reference  Amount,  as  established 
in  paragraph  (b)  of  this  section,  for  the 
ingredient  that  is  represented  as  the 
main  ingredient  plus  proportioned 
amounts  of  all  minor  ingredients. 

(2)  For  products  where  the  ingredient 
represented  as  the  main  ingredient  is 
one  or  more  discrete  units,  the 
Reference  Amount  for  the  combined 
product  shall  be  either  the  number  of 
small  discrete  units  or  the  fraction  of  the 
large  discrete  unit  that  is  represented  as 
the  main  ingredient  that  is  closest  to  the 
Reference  Amount  for  that  ingredient  as 
established  in  paragraph  (b)  of  this 
section  plus  proportioned  amounts  of 
all  minor  ingredients. 

(3)  If  the  Reference  Amounts  are  in 
compatible  units,  they  shall  be  summed 
(e.g.,  ingredients  in  equal  volumes  such 
as  tablespoons).  If  the  Reference 
Amounts  are  in  incompatible  units,  the 
weights  of  the  appropriate  volumes 
should  be  used  (e.g.,  grams  of  one 


ingredient  plus  gram  weight  of 
tablespoons  of  a  second  ingredient). 

***** 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088.) 

13.  Table  2  in  §  381.412(b)  is  amended 
by  removing  the  words  “poultry  bagel 
dogs”  from  the  Product  Category 
“Entrees  without  sauce.” 

14.  Section  381.413  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  381 .41 3  Nutrient  content  claims;  general 
principles. 

***** 

(g)  Labeling  information  required  in 
§§  381.413,  381.454,  381.456,  381.460, 
381.461,  381.462,  and  381.480,  whose 
type  size  is  not  otherwise  specified,  is 
required  to  be  in  letters  and/or  numbers 
no  less  than  1/16  inch  in  height. 
***** 

15.  Section  381.469  is  amended  by 
adding  the  OMB  control  number  for 
paperwork  requirements  at  the  end  of 
the  section  to  read  as  follows: 

§  381 .469  Labeling  applications  for 
nutrient  content  claims. 
***** 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  0583-0088.) 

16.  Section  381.500  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  381 .500  Exemption  from  nutrition 
iabeiing. 

***** 

(c)(1)  Foods  represented  to  be 
specifically  for  infants  and  children  less 
than  2  years  of  age  shall  bear  nutrition 
labeling  as  provided  in  paragraph  (c)(2) 
of  this  section,  except  such  labeling 
shall  not  include  calories  from  fat, 
calories  from  saturated  fat,  saturated  fat, 
stearic  acid,  polyunsaturated  fat, 
monounsaturated  fat,  and  cholesterol. 

(2)  Foods  represented  or  purported  to 
be  specifically  for  infants  and  children 
less  than  4  years  of  age  shall  bear 
nutrition  labeling  except  that; 

(i)  Such  labeling  shall  not  include 
declarations  of  percent  of  Daily  Value 
for  total  fat,  saturated  fat,  cholesterol, 
sodium,  potassium,  total  carbohydrate, 
and  dietary  fiber; 

(ii)  Nutrient  names  and  quantitative 
amounts  by  weight  shall  be  presented  in 
two  separate  columns; 

(iii)  The  heading  “Percent  Daily 
Value”  required  in  §  381.409(e)  shall  be 
placed  immediately  below  the 
quantitative  information  by  weight  for 
protein; 

(iv)  The  percent  of  the  Daily  Value  for 
protein,  vitamins,  and  minerals  shall  be 


listed  immediately  below  the  heading 
“Percent  Daily  Value”;  and 

(v)  Such  labeling  shall  not  include  the 
footnote  specified  at  21  CFR  101.9(d)(9). 

(d)(1)  Products  in  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches 
are  exempt  from  nutrition  iabeiing, 
provided  that  the  labeling  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information.  The 
manufacturer,  packer,  or  distributor 
shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 
nutrition  information  (e.g.,  “For 
nutrition  information  call  1-800-123- 
4567”). 

'  (2)  When  such  products  bear  nutrition 
labeling,  either  voluntarily  or  because 
nutrition  claims  or  other  nutrition 
information  is  provided,  all  required 
information  shall  be  in  a  type  size  no  • 
smaller  than  6  point  or  all  upper  case 
type  of  */ 16-inch  minimum  height, 
except  that  individual  serving-size 
packages  of  pmultry  products  that  have 
a  total  area  available  to  bear  labeling  of 
3  square  inches  or  less  may  provide  all 
required  information  in  a  type  size  no 
smaller  than  ^/32-inch  minimum  height. 

Done  at  Washington,  DC,  on:  August  25, 
1994. 

Patricia  Jensen, 

Acting  Assistant  Secretaiy,  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-21577  Filed  8-31-94;  8:45  am) 
BtLUNG  CODE  3410-OM-i> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  , 
14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-39] 

Establishment  of  Class  D  and 
Modification  of  Class  E  Airspace; 
Eagle,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  establishes  Class 
D  and  modifies  Class  E  airspace  at 
Eagle,  Colorado.  An  airport  traffic 
control  tower  (ATCT)  has  been 
commissioned  at  Eagle  County  Regional 
Airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  D 
airspace  for  instrument  flight  rules  (IFR) 
operations,  require  two-way 
communications,  and  provide  adequate 
Class  E  airspace  for  instrument 
approach  procedures  at  Eagle  County 
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Regional  Airport  when  the  tower  is 
closed. 

DATESi  Effective  date — 0901  UTC, 

October  13. 1994. 

Comment  date:  Comments  must  be 
received  on  or  before  October  1, 1994. 
ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  System  Management 
Branch,  Air  Traffic  Division.  ANM-530, 
Federal  Aviation  Administration, 

Docket  No.  94-ANM-39. 1601  Lind 
Avenue,  SW.,  Renton,  WA  98055-4056. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region.  Suite  570, 1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056; 
telephone:  (206)  227-2007. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Melland,  Airspace  and  Procedures 
Specialist,  System  Management  Branch. 
Air  Traffic  Division,  ANM-530.  Federal 
Aviation  Administration,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone;  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  prooe^ings  to 
extend  the  effective  date  of  the  rule  or 
to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Eagle,  ^lorado.  An  ATCT  was  recently 
commissioned  at  Eagle  County  Regional 
Airport.  This  action  provides  adequate 
Class  D  airspace  for  IFR  operations  and 
requires  two-way  radio  communications 
at  Eagle  Coimty  Regional  Airport  while 
the  ATCT  is  open.  ITiis  action  also 
modifies  the  existing  Class  E  airspace  at 
Eagle,  Colorado,  by  amending  the 
effective  hours  of  operation  to  provide 


adequate  airspace  for  aircraft 
conducting  IFR  operations  when  the- 
associated  ATCT  is  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  and 
Class  E  airspace  designated  as  surfece 
areas  for  airports  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9B, 
dated  )uly  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  establish  this 
Class  D  airspace  and  modify  the  Class 
E  airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  irapracticekble  and 
contraty  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  r^ulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
p>art  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 


Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000  General. 

***** 

ANM  CO  D  Eagle,  CO  [New) 

Eagle  County  Regional  Airport.  CO 
(UL  39^'33 "  N.  long.  106*55*04 '  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  9,100  feet  MSL 
within  a  4.4-mile  radius  of  the  Eagle  County 
Regional  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Fadlity  Directory. 
***** 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

***** 

ANM  CO  E2  Eagte.  CO  [REVISED] 

Eagle  County  Regional  Airport,  CO 
(lat.  39*38*33"  N,  long.  106*55*04"  W) 

That  airspace  extending  upward  from  the 
surface  within  a  4.4-mile  radius  of  the  Eagle 
County  Regional  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Issued  in  Seattle,  Washington,  on  August 
19, 1994. 

Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  94-21623  Filed  8-31-94;  8:45  am) 
BILUNO  CODE  4910-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AQL-19] 

Modification  of  Class  E  Airspace; 
Hutchinson,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Hutchinson  Municipal 
Airport-Butler  Field,  Hutchinson,  MN, 
to  accommodate  the  Nondirectional 
Beacon  (NDB)  Runway  15  and  Very 
High  Frequency  Omni-Directional  Radio 
Range  and  Distance  Measuring 
Equipment  (VOR/DME)  Runway  33, 
Standard  Instrument  Approach 
Procedure  (SlAP).  Controlled  airspace 
extending  upward  fiom  700  to  1,200  feet 
above  ground  level  (AGL)  is  needed  for 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
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instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  u.t.c.,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  June  8, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
Hutchinson  Municipal  Airport-Butler 
Field,  Hutchinson,  MN  (59  FR  29562). 
The  proposal  was  to  add  controlled 
airspace  extending  from  700  feet  to 
1,200  feet  AGL  for  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  Hutchinson 
Municipal  Airport-Butler  Field, 
Hutchinson,  MN,  to  accommodate  the 
Nondirectional  Beacon  (NDB)  Runway 
15  and  Very  High  Frequency  Omni- 
Directional  Radio  Range  and  Distance 
Measuring  Equipment  (VOR/DME) 
Runway  33,  Standard  Instrument 
Approach  Procedure  (SIAP).  Controlled 
airspace  extending  from  700  to  1,200 
feet  AGL  is  needed  for  aircraft  executing 
the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows; 

Paragraph  6005  Class  E  airspace  areas 
listed  below  extend  upward  from  700  feet  or 
more  above  the  surface. 

***** 

AGL  MN  E5  Hutchinson,  MN  [Revised] 

Hutchinson  Municipal  Airport-Butler  Field, 
MN 

(Lat.  44°51'32"  N,  long.  94°22'54"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Hutchinson  Municipal  Airport- 
Butler  Field  and  within  2.5  miles  each  side 
of  the  336°  bearing  from  the  airport, 
extending  from  the  6.3-mile  radius  to  7  miles 
northwest  of  the  airport. 
***** 

Issued  in  Des  Plaines,  Illinois,  on  August 
15, 1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  94-21624  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4910~13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-9] 

Modification  of  Class  E  Airspace; 

Rapid  City,  SD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  specifically  Class  E4  (Class  E 
airspace  areas  consisting  of  airspace 
extending  upward  from  the  surface 
designated  as  an  extension  to  a  Class  D 
surface  area)  at  Rapid  City,  SD,  to 
modify  the  legal  description  to  include 
the  statement  “excluding  that  airspace 
within  the  Rapid  City,  SD,  Class  D 
airspace  area.”  The  intended  effect  of 
this  action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  April  4, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace 
areas:  specifically  Class  E4  (Class  E 
airspace  areas  consisting  of  airspace 
extending  upward  from  the  surface 
designated  as  an  extension  to  a  Class  D 
surface  area)  at  Rapid  City,  SD,  to 
modify  the  legal  description  to  include 
the  statement  “excluding  that  airspace 
within  the  Rapid  City,  SD,  Class  D 
airspace  area.”  The  intended  effect  of 
this  action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions,  and  to  establish 
Class  E  airspace  for  instrument 
procedures  in  areas  outside  the  Class  D 
surface  area.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  obj^ing  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6004  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
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effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CTR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  air^ce  areas;  specifically  Class 
E4  (Class  E  airspace  areas  consisting  of 
airspace  extending  upward  from  the 
surface  designated  as  an  extension  to  a 
Class  D  surface  area)  at  Rapid  City.  SO 
to  modify  the  legal  description  to 
include  the  statement  “excluding  that 
airspace  within  the  Rapid  City,  SD, 

Class  D  airspace  area.*’  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions,  and  to 
establish  Class  E  dirspace  for  instrument 
procedures  in  areas  outside  the  Class  D 
surface  area. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  thnn  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Cfrder  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Ammidmenl 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71— [AMENOEOJ 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854, 24  FR  9565. 3  CFR,  1959- 
1 963  Comp.,  p.  389: 49  U.S.C.  106(g);  14  CFR 

11.69. 


§71.1  [AmendecQ 

2.  The  incorpioration  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragrap/f  6004  Class  E  airspace. 

***** 

AGL  SD  E4  Rapid  City,  SD  (Revised) 

Rapid  Citv  Regional  Airport,  SD 
(Lat.  44'*02'43'*  N..  long.  103*h3'27''  W.) 
Ellsworth  AFB,  SD 

(Lat.  44'’08'42"  N.,  long.  103“06'13"  W.) 
Rapid  City  VORTAC 
(Lat.  43^8'34~  N..  long,  103‘’00'45"  \V.) 
Ellsworth  AFB  TACAN 
(Lat.  44®08'20''  N..  long.  10yW'07"  W.) 
That  airspace  extending  upward  from  the 
surface  within  2.6  miles  each  side  of  the 
Rapid  City  VORTAC  155*/335*  radials. 
extending  from  the  4.3-mile  radius  of  Rapid 
City  Regional  Airport  to  7  miles  southeast  of 
the  VORTAC  and  within  2,6  miles  each  side 
of  the  Ellsworth  AFB  TACAN  129°  radial, 
extending  from  the  Ellsworth  AFB  4.7-mile 
radius  of  the  airport  to  7  miles  southeast  of 
the  TACAN,  excluding  that  airspace  within 
the  Rapid  City.  SD,  Class  D  airspace  area. 
***** 

Issued  in  Des  Plaines.  Illinois,  on  August 
15. 1994. 

Roger  Wall, 

Manager,  AirTraffic Division. 

(FR  Doc.  94-21625  Filed  8-31-94;  8;45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reciamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rale;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Kentucky  regulator)' 
program  (hereinafter  referr^  to  as  the 
Kentucky  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Kentucky  proposed 
revisions  to  the  Kentucky 
Administrative  Rules  (KAR)  at  405  KAR 
7:080  pertaining  to  the  services 
provided  and  to  the  eligibility  criteria 
for  assistance  under  its  Small  Operator 
Assistance  Program  (SOAP).  The 
amendment  is  intended  to  revise  the 
Kentucky  program  to  be  consistent  with 
changes  in  section  507  of  SMCRA 


enacted  by  Congress  as  part  of  the 
Energy  Policy  Act  of  1992,  Public  Law 
102-486. 

EFFECTIVE  DATE:  September  1. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Offire,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2675 
Regency  Rd.  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2896. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director’s  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program,  ^ckground 
informaticm  on  the  Kmitucky  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  tlie 
conditions  of  approval  can  be  found  in 
the  May  18, 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actiims 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  917.11, 917.13, 917.15,  917.16, 
and  917.17, 

II.  Submission  of  the  Pn^osed 
Amendment 

By  letter  dated  April  26, 1994 
(Admini^rative  Record  No.  KY-1278), 
Kentudcy  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kentucky  submitted  the 
proposed  amendment  at  its  own 
initiative.  Kentucky  proposed  to  rense 
ten  sections  of  its  regulaticms  at  405 
KAR  7.-080  concerning  small  operator 
assistance.  The  proposed  amendment 
included  revisions  to  the  sections 
pertaining  to  program  services, 
eligibility  for  services,  information 
requirements,  and  applicant  liability.  It 
also  contained  editorial  revisions  and 
clarifications  of  other  sections. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  20, 
1994,  Federal  Register  (59  FR  26471), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  clased  on 
June  20, 1994. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment. 
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Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Kentucky’s  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 


State  reoula- 
tions  (405 
KAR  7:080) 

Subject 

Federal  regula¬ 
tions  (30  CFR 
part  795) 

Section 

IldXd). 

Applicant  li¬ 
ability. 

795.17(a)(2) 

Because  the  above  proposed  revision 
is  identical  in  meaning  to  tne 
corresponding  Federal  regulation,  the 
Director  finds  that  Kentucky’s  proposed 
rule  is  no  less  effective  than  the  Federal 
rule. 

B.  Revisions  to  Kentucky’s  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Provisions  of  the 
Federal  Regulations 

1.  405  KAR  7:080  Section  1.  Scope 

a.  Kentucky  proposes  to  amend  the 
establishing  provision  and  redesignate  it 
as  new  section  1(1).  The  revisions 
included  adding  the  word 
"administrative”  before  the  word 
“regulation,”  replacing  the  word 
“comprises”  with  the  word 
“establishes,”  and  adding  the  citation 
“authorized  at  KRS  350.456(2)(f)”  to  the 
end  of  the  sentence.  Section  1(1)  now 
reads  “[t]his  administrative  regulation 
establishes  the  small  operator  assistance 
program  (Program)  authorized  at  KRS 
350.465(2)(f).” 

The  proposed  revisions  merely  clarify 
rather  than  alter  this  provision  of  the 
existing  approved  regulation.  Therefore, 
the  Director  finds  that  405  KAR  7:080 
section  1(1),  as  revised,  is  no  less 
effective  than  the  Federal  regulation 
counterpart  provision  at  30  CFR  795.1. 

b.  Kentucky  proposed  to  revise  the 
governing  provision  and  redesignate  it 
as  new  section  1(2).  The  revisions 
included  removing  the  reference  to 
specific  types  of  assistance  to  eligible 
small  operators  in  former  sections  1(1)- 
1(3)  and  replacing  them  with  reference 
to  the  provisions  of  section  507(c)  of 
SMCRA  and  the  Federal  regulations  at 
30  CFR  Part  795.  The  deleted  references 
included  the  determination  of  the 
probable  hydrologic  consequences,  the 
statement  of  physical  and  chemical 
analysis  of  test  borings  of  core  samples, 
and  other  requirements.  New  section 
1(2)  provides  that  “[cjonsistent  with  30 
use  1257(c)  and  30  CFR  Part  795,  this 
administrative  regulation  shall  govern 


the  procedures  and  criteria  imder  which 
the  cabinet  shall  provide  assistance  to 
eligible  small  operators  in  meeting  the 
requirements  of  KRS  Chapter  350  and 
Title  405,  Chapters  7  through  24.” 

Although  the  Federal  counterpart 
provision  at  30  CFR  795.1  still  refers  to 
specific  types  of  assistance  to  eligible 
small  operators,  Kentucky  incorporated 
these  by  reference  into  its  regulation. 
Therefore,  the  Director  finds  405  KAR 
7:080  section  1(2),  as  revised,  is  no  less 
effective  than  the  Federal  regulation 
counterpart  provision  at  30  CFR  795.1. 

c.  Kentucky  proposed  to  add  the 
following  interpretative  provision  at 
new  section  1(3). 

This  administrative  regulation  shall 
be  construed  to  allow  the  fullest 
possible  extent  of  services  consistent 
with  Federal  requirements  and  available 
funds. 

While  there  is  no  Federal  counterpart 
to  this  provision,  the  Director  finds  that 
the  proposed  addition  is  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

2.  40.5  K-^R  7:080  Section  3.  Source 
and  l.'se  ol  Funds 

Kentucky  proposes  to  revise  405  KAR 
7:080  section  3  by  removing  the 
following  language. 

Federal  funds  specifically  authorized 
for  this  program  to  provide  the  services 
specified  in  section  4  of  this  regulation 
shall  not  be  used  to  cover  administrative 
costs. 

Federal  funds  for  States  to  administer 
a  SOAP  are  controlled  through  the  grant 
application  and  review  process  at  30 
CFR  Part  735.  Moreover,  Kentucky  can 
only  utilize  funds  as  authorized  by  OSM 
through  the  grant  process  which  is 
controlled  by  oversight,  and  is  subject  to 
verification  by  audit.  Since  30  CFR 
795.11  (a)  prohibits  the  expenditure  of 
SOAP  funds  for  administrative  costs, 
OSM  will  not  authorize  the  use  of  SOAP 
funds  for  administrative  expenses. 
Therefore,  the  Director  finds  this 
proposed  deletion  will  not  render 
Kentucky’s  regulations  inconsistent 
with  the  intent  of  the  Federal 
regulations. 

3.  405  KAR  7:080  Section  4.  Program 
Services 

a.  Kentucky  proposes  to  revise  the 
introductory  text  to  read  “(tjo  the  extent 
possible  with  available  funds  the 
cabinet  shall  provide  services  in 
accordance  with  this  section.” 

Kentucky  proposes  to  revise  section 
4(1)  to  read  "(fjor  eligible  small 
operators  who  request  assistance,  the 
cabinet  shall  select  and  pay  a  qualified 
laboratory  to  perform  the  following 


services  in  accordance  with  section  8  of 
this  administrative  regulation.” 

When  read  together,  the  amended 
requirements  in  the  introductory  text 
and  section  4(1)  are  substantively  the 
same  as  the  requirements  in  the  Federal 
regulations  at  30  CFR  795.9(a),  as 
amended  May  31, 1994  (59  FR  28136). 
Therefore,  the  Director  finds  405  KAR 
7:080  section  4,  as  amended  above,  is  no 
less  effective  than  the  Federal 
reflations. 

D.  Kentucky  proposed  to  revise 
section  4(l)(a),  which  authorizes  the 
determination  of  probable  hydrologic 
consequences,  by  adding  a  provision  for 
performing  engineering  analyses  and 
preparing  designs  necessary  for  the 
determination.  Kentucky  proposed  to 
revise  section  4(l)(b)  by  adding  a 
provision  for  performance  of  geologic 
drilling.  Kentucky  proposed  adding  new 
section  4(l)(c)  to  authorize  the 
collection  of  cultural,  historic,  and 
archaeological  resource  information  and 
preparation  of  necessary  reports  and 
plans.  Kentucky  proposed  adding  new 
section  4(l)(d)  to  authorize  performance 
of  preblasting  surveys.  Kentucky 
proposed  adding  new  section  4(l)(e)  to 
authorize  collection  of  site  sf)ecific 
information  and  preparation  of  plans  for 
the  protection  and  enhancement  of  fish 
and  wildlife  and  other  environmental 
values.  Kentucky  proposed  adding  new 
section  4(l)(f)  to  authorize  development 
of  cross  sections,  maps  and  plans 
required  for  permit  applications. 

’The  amenaed  and  new  regulations  at 
405  KAR  7:080  section  4(1)  (a)-{f) 
contain  provisions  for  program  services 
substantively  the  same  as  the  provisions 
for  program  services  contained  in  the 
Federal  regulations  at  30  CFR  795.9(b) 
(l)-(6),  as  amended  May  31, 1994  (59 
FR  28136).  Therefore,  the  Director  finds 
that  the  revised  regulations  at  405  KAR 
7:080  section  4(1)  (a)-(f)  are  not  less 
effective  than  the  Federal  regulations. 

c.  Kentucky  proposes  to  revise  section 
4(2)  by  adding  the  language  "(fjor 
eligible  small  operators  who  request 
assistance,  the  cabinet  may  select  and 
pay  a  qualified  laboratory  to”  at  the 
beginning  of  the  section. 

This  addition  was  necessary  because 
of  the  restructuring  of  section  4(1),  and 
it  does  not  alter  the  provisions  of  the 
existing  approved  regulation.  While 
there  is  no  direct  Federal  counterpart 
regulation,  the  Director  finds  that  405 
KAR  7:080  section  4(2)  is  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

d.  Kentucky  proposed  to  add  new 
sections  4(3)  and  4(4)  based  on  the  new 
provisions  at  section  507(c)(2)  of 
SMCRA.  Proposed  section  4(3)  provides 
for  informational  services  to  ensure  that 
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eligible  small  operators  are  aware  of  the 
assistance  available  under  the  SOAP. 
Proposed  section  4(4)  obligates 
Kentucky  to  make  training  ser\'ices 
available  under  the  SOAP  concerning 
preparation  of  permit  applications  and 
compliance  with  regulatory 
requirements. 

These  proposed  additions  are 
consistent  with  section  507(c)(2)  of 
SMCRA  as  amended  by  the  Energy 
Policy  Act  of  1992.  The  Federal 
.regulations  at  30  CFR  795.9  have  not  yet 
been  revised  to  include  similar 
provisions.  As  indicated  in  the  May  31, 
1994,  Federal  Register  (59  FR  28136), 
OSM  indicated  that  these  requirements 
to  provide  notice  and  training  to  eligible 
small  operators  will  be  subject  of  a 
separate  rulemaking.  The  Director  finds 
Kentucky’s  proposal  to  be  no  less 
stringent  than  section  507(c)(2)  of 
SMCRA. 

4.  405  KAR  7:080  Section  5.  Eligibility 
for  Assistance 

Kentucky  proposes  to  amend  section 
5(2)  by  deleting  the  existing  language 
which  sets  forth  the  period  of 
consideration  in  which  an  applicant 
may  mine  300,000  tons  or  less,  and 
adding  language  that  would  limit  the 
period  of  consideration  to  the  12 
months  immediately  following  the  date 
the  permit  is  issued.  30  CFR  795.6  (2) 
states  that  in  order  for  an  operator  to  be 
eligible,  his/her  “probable  total  annual 
production  from  all  locations”  will  not 
exceed  300,000  tons  per  year  with  no 
limitations. 

The  addition  of  Kentucky’s  proposed 
language  and  the  deletion  of  the  existing 
language  at  section  5(2)  would  not 
facilitate  consideration  of  the  operators 
probable  annual  production,  and  it 
would  limit  consideration  to  only  one 
year  immediately  following  the  permit 
issuance.  In  light  of  this,  the  Director 
finds  that  this  proposed  language, 
coupled  with  the  deletion  of  the  existing 
language,  is  less  effective  than  the 
Federal  rules  at  30  CFR  795.6  (2). 
Therefore,  this  proposed  amendment  is 
not  approved. 

5.  405  KAR  7:080  Section  8. 
Information  Requirements 

a.  Kentucky  proposed  to  amend 
section  8(1)  to  reflect  the  expanded 
permitting  assistance  authorized  by 
section  507(c)  of  SMCRA  as  amended  by 
the  Energy  Policy  Act  of  1992.  This 
section  now  authorizes  the  cabinet  to 
determine  for  each  applicant  or  group  of 
applicants  “the  specific  information, 
including  the  collection  and  analysis  of 
field  information  and  the  development 
of  engineering  and  other  technical 


analyses,  designs,  and  plans,  that  shall 
be  provided  under  this  section.” 

Kentucky  proposed  to  amend  sections 
8(2)(a)  and  8(2)(b)  by  adding  references 
to  the  specific  sections  of  405  KAR 
8:030,  8:040, 16.120,  and  18:120  that 
correspond  to  the  revised  and  new 
program  services  authorized  in  405  KAR 
7:080  section  4(1)  (a)-(f).  The  new 
referenced  sections  are  405  KAR  8:030 
and  8:040  section  11(2) — Cultural, 
historic,  and  archaeological  resources 
information;  405  KAR  8:030  and  8:040 
section  19 — Vegetation  information:  405 
KAR  8:030  and  8:040  section  20 — Fish 
and  wildlife  resources  information;  405 
KAR  8:030  and  8:040  section  23 — Maps 
and  drawings:  405  KAR  8:030  and  8:040 
section  36 — Fish  and  wildlife  protection 
and  enhancement:  405  KAR  16:120 
section  2 — Preblasting  sur\’ey:  and  405 
KAR  18:120  section  2 — Preblasting 
surv'ey. 

As  amended,  405  KAR  7:080  sections 
8(1)  and  8(2)  satisfy  the  provisions  in  30 
CFR  795.9(b)  that  the  program 
administrator  shall  determine  the  data 
requirements  necessary  to  provide 
program  services.  Therefore,  the 
Director  finds  the  amended  provisions 
in  405  KAR  7:080  section  8  to  be  no  less 
effective  than  the  comparable  provisions 
in  the  Federal  regulations  at  30  CFR 
795.9(b),  as  amended  on  May  31, 1994 
(59  FR  28136). 

b.  405  KAR  7:080  section  8(2)  (a)  and 
(b). 

Kentucky  also  proposes  to  amend 
sections  8(2)(a)  and  8(2)(b)  by  deleting 
references  to  405  KAR  8:030  and  8:040 
sections  20(2)(c) — Biological  as.scssment 
of  surface  waters. 

The  references  to  405  KAR  8:030  and 
8:040  sections  20(2)(c)  were  never 
approved  as  part  of  the  Kentucky 
program  because  action  had  been 
deferred  on  their  addition  in  the  April 
15. 1992,  Federal  Register  (57  FR 
13043).  Therefore,  the  Director  finds  the 
deletion  of  these  references  will  not 
render  Kentucky’s  regulations  less 
effective  than  the  Federal  regulations. 
Since  Kentucky  has  removed  specific 
reference  to  these  sections  from  its 
regulations,  the  Director  finds  the  April 
15. 1992;  deferred  action  on  sections 
8(2)(a)  and  8(2)(b)  moot. 

6.  Section  11.  Applicant  Liability 

a.  Kentucky  proposes  to  amend 
section  11(1)  by  adding  the  word 
“administrative”  before  the  word 
“regulation.”  The  Director  finds  the 
addition  of  this  word  is  not  inconsistent 
with  any  requirement  of  SMCRA  or  the 
Federal  regulations.  However,  this 
regulation,  as  revised,  does  not  reflect 
the  provisions  in  new  section  507(h)  of 
SMCRA.  Section  507(h)  requires  that  the 


costs  of  all  services  rendered  pursuant 
to  section  507(c)  (1)  and  (2)  shall  be 
reimbursed  by  SOAP  recipients  under 
specified  circumstances.  The  Kentucky 
regulation  at  405  KAR  7:080  section 
11(1)  still  requires  reimbursement  only 
for  the  costs  of  the  laboratory  services 
performed.  Since  smalt  operator 
assistance  will  no  longer  be  limited  to 
laboratory  services  under  405  KAR 
7:080  section  4,  the  Director  finds  405 
KAR  7:080  section  11(1)  is  less  stringent 
than  section  507(h)  of  SMCRA  and  is 
less  effective  than  the  Federal 
regulations  at  30  CFR  795.12(a),  as 
amended  May  31, 1994  (59  FR  28136). 
Therefore,  he  is  not  approving  the  word 
“laboratory”  in  this  regulation  to  the 
extent  it  appears  to  require  SOAP 
recipients  to  only  reimburse  the  cabinet 
for  laboratory  services  performed.  The 
Director  is  requiring  Kentucky  to  revise 
405  KAR  7:080  section  11(1)  to  either 
delete  the  word  “laboratory”  in  the 
phrase  “The  applicant  shall  reimburse  ' 
the  cabinet  for  the  costs  of  the 
laboratory  services  performed  *  *  *  ” 
or  to  otherwise  specify  that  the  costs  of 
all  services  rendered  pursuant  to  405 
KAR  7:080  shall  be  reimbursed  by 
SOAP  recipients. 

b.  Kentucky  proposed  to  amend 
section  ll(l)(e)  by  revising  the  liability 
period  for  reimbursement  of  funds  for  a 
permit  acquired  with  SOAP  assistance 
whose  rights  are  sold,  transferred,  or 
assigned.  Reimbursement  shall  be 
required  if  transfers,  sales  and 
assignments  occur  “^during  the  twelve 
months  immediately  following  the  date 
the  permit  is  issued”  and  the 
transferee’s  production  exceeds  the 
300,000  ton  annual  production  limit 
during  “the  twelve  (12)  months 
immediately  following  the  effective  date 
of  the  sale,  transfer,  or  assignment.” 

The  amended  Federal  regulation  at  30 
CFR  795.12(a)(3)  provides  that 
reimbursement  shall  be  required  if  the 
“transferee’s  total  actual  and  attributed 
production  exceeds  the  300,000  ton 
production  limit  during  the  12  months 
immediately  following  the  dale  on 
which  the  permit  was  originally 
issued.”  In  the  preamble  of  the  May  31, 
1994,  Federal  Register  (59  FR  28136), 
OSM  discussed  its  reason  for  deciding 
to  retain  the  section  on  transferred 
liability.  Removal  of  the  section  was 
rejected  “(bjecause  of  the  potential  for 
abuse  and  the  fact  that  no  substantive 
reasons  were  provided  to  balance  this 
concern  and  no  regulatory  criteria  were 
offered  to  distinguish  between  normal 
business  practices  and  those  that  could 
result  in  abuse  of  the  SOAP.”  Kentucky 
proposed  a  liability  period  provision 
which  would  further  ensure  against  the 
potential  for  abuse  of  the  SOAP  by  small 
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operators  who  act  as  fronts  for  larger 
operators  who  would  otherwise  be 
ineligible  for  assistance.  Section  507(h) 
of  SMCRA  requires  reimbursement 
“during  the  12  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit.”  Since 
Kentucky’s  regulations  at  405  KAR 
8:010  section  22(6)  require  the  cabinet 
to  reissue  the  original  permit  to  the 
successor,  setting  the  liability  period  for 
reimbursement  during  the  12  months 
following  the  reissuance  date  would  not 
be  inconsistent  with  SMCRA.  Therefore, 
the  Director  finds  405  KAR  7:080 
section  ll(l)(e),  as  amended,  is  not 
inconsistent  with  section  507(h)  of 
SMCRA  and  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
795.12(a)(3). 

C.  Revisions  to  Kentucky’s  Regulations 
With  No  Corresponding  Federal 
Provisions 

1.  405  KAR  7:080  Necessity  and 
Function 

Kentucky  proposed  to  revise  the 
“Necessity  and  Function”  section  of  405 
KAR  7:080  by  deleting  the  last  two 
sentences  of  the  paragraph  and  adding 
a  narrative  summary  of  the  purpose  and 
the  provisions  of  the  regulations  at  405 
KAR  7:080. 

While  there  is  no  Federal  regulation  at 
30  CFR  Part  795  which  directly 
corresponds  to  the  “Necessity  and 
Function”  section,  the  Director  finds  the 
proposed  revision  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

2.  405  KAR  7:080  General 

a.  In  proposed  revisions  to  405  KAR 
7:080  section  1,  section  4(1),  section 
5(4),  section  6(4)  and  (5),  section  7(l)(b) 
and  (3),  section  8(2),  section  10(2)(b), 
and  section  11(1),  Kentucky  refers  to 
administrative  regulations,  rather  than 
just  regulations  as  currently  expressed 
in  those  provisions. 

The  Director  finds  that  the  proposed 
revisions  add  appropriate  clarity  to  the 
Kentucky  regulations  and  are  not 
inconsistent  with  any  requirement  of 
SMCRA  or  the  Federal  regulations. 

b.  Kentucky  proposed  revisions  to  405 
KAR  7:080  section  6(8)(b);  section 
7(l)(b):  the  title  of  section  8,  section 
8(l)-(3):  and  section  10(2)(a)  2  and  7  by 
replacing  the  word  “data”  with  the 
word  “information.” 

The  Director  finds  that  the  words 
“data”  and  “information”  are 
interchangeable  in  the  context  of  these 
provisions  and  that  the  proposed 
revisions  are  not  inconsistent  with  any 
requirement  of  SMCRA  or  the  Federal 
regulations. 


IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
so  no  hearing  was  held. 

By  letter  dated  June  22, 1994,  the 
Kentucky  Resources  Council  (KRC)  filed 
comments  in  response  to  the  proposed 
rule  published  on  May  20, 1994.  The 
KRC  commented  that  the  proposed  State 
regulatory  changes,  with  certain 
clarifications,  appear  to  conform  to 
section  507  of  the  Act,  as  revised  by  the 
1992  Amendments.  Following  are  the 
three  areas  the  KRC  believed  were  in 
need  of  clarification. 

1.  The  first  is  that  given  the  revisions 
to  section  507(h)  that  were  made  in  the 
1992  amendments,  it  does  not  appear  to 
be  permissible  to  allow  a  recipient  of 
SOAP  funds  to  forego  reimbursement 
based  on  a  State  agency  determination 
of  “good  faith.”  The  public  interest  in 
assuring  that  SOAP  ^nds  are  expended 
on  those  operations  that  truly  need  such 
public  assistance,  militates  against  such 
a  waiver  of  reimbursement  for  those 
operations  that  do  not  qualify  as  small 
operators. 

The  Director  finds  that  the  Kentucky 
regulation  at  405  KAR  7:080  section 
11(2)  which  contains  the  waiver  of 
reimbursement  obligation  is  not  being 
amended  and  that  it  is  substantively  the 
same  as  the  Federal  regulation  at  30  CFR 
795.12(b). 

2.  The  second  area  of  clarification  is 
in  the  proposed  language  of  section  4(3), 
which  as  written  obligates  the  cabinet  to 
provide  informational  services 
concerning  the  general  availability  of 
“assistance”  under  the  program.  The 
1992  amendments  sought  to  specifically 
require  that  the  states  make  known  the 
availability  of  “the  assistance  available 
under  this  subsection,”  that  being  the 
assistance  in  training  operators  in 
preparing  permit  applications  and 
regulatory  compliance.  In  order  to  better 
track  the  Federal  language,  subsection 
(3)  should  be  a  second  sentence  in 
existing  (4)  rather  than  a  separate 
subsection. 

The  Director  finds  that  Kentucky 
correctly  interpreted  the  provisions  in 
section  507(c)(2)  of  SMCRA.  The  cabinet 
is  required  to  ensure  that  qualified  coal 
operators  are  aware  of  the  assistance 
available  under  paragraph  (1)  of 
subsection  (c)  of  section  507  of  SMCRA. 

3.  The  final  area  for  which 
clarification  is  sought  is  under  section 
4(l)(c).  The  Federal  language  authorizes 
expenditures  of  SOAP  funds  for 


collection  of  archaeological  and 
historical  information  necessary  to 
satisfy  section  507(b)(13)  and  any  other 
archaeological  or  historical  information 
required  by  the  regulatory  authority, 
and  the  preparation  of  plans 
necessitated  thereby.  The  State 
regulatory  language  speaks  in  terms  of 
“necessary  reports  and  plans”  but  does 
not  clarify  when  a  report  or  plan  is 
deemed  necessary.  Missing  is  the 
assurance  that  the  scope  of 
reimbursement  includes  any  and  all 
plans  that  are  necessitated  because  of 
the  archaeological  information  that  is 
collected,  i.e.,  those  mitigation  and 
avoidance  plans  that  mi^t  be  required 
under  the  National  Historic  Preservation 
Act  because  of  Phase  I  data  collection. 

The  Director  finds  that  section  4(1) 
provides  that  the  collection  of  cultural, 
historic,  and  archaeological  resources 
information  and  preparation  of 
necessary  reports  and  plans  would  be 
performed  in  accordance  with  405  KAR 
7:080  section  8.  Since  section  8  contains 
the  minimum  requirements  for 
information  necessary  to  the  objectives 
of  SOAP  and  includes  at  section  8(2)(a)l 
and  8(2)(b)l,  the  cultural,  historic,  and 
archaeological  resources  information 
regulations  at  405  KAR  8:030  section 
11(2)  and  405  KAR  8:040  section  11(2) 
respectively,  the  Director  finds  that 
Kentucky  has  adequate  authority  under 
its  regulations  at  405  KAR  7:080  section 
4  and  section  8  to  provide  assistance  for 
plans  that  are  necessitated  because  of 
Phase  I  data  collection. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kentucky 
program.  No  Federal  agency  comments 
were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C,  7401  et  seq.).  None 
of  the  revisions  that  Kentucky  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quality  standards. 

Therefore,  OSM  did  not  request  EPA’s 
concurrence. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions,  the  proposed  amendment  as 
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submitted  by  Kentucky  on  April  26, 

1994. 

With  the  requirement  that  Kentucky 
further  revise  its  rules,  the  Director  does 
not  approve,  as  discussed  in  finding  No. 
B.6.a,  the  word  “laboratory”  in  405  KAR 
7:080  section  11(1),  concerning 
applicant  liability  for  reimbursement  of 
the  cost  of  services  provided. 

As  discussed  in  finding  No.  B.4.,  the 
Director  does  not  approve  the  proposed 
language  that  would  place  a  limitation 
on  the  period  of  consideration  of 
operator  eligibility  to  the  12  months 
immediately  following  the  issuance  of 
the  permit.  Additionally,  the  Director 
does  not  approve  the  deletion  of  the 
existing  language  at  405  KAR  7:080 
section  5.2. 

In  accordance  with  30  CFR 
732.17(f)(1),  the  Director  is  also  taking 
this  opportunity  to  clarify,  in  the 
required  amendment  section  at  30  CFR 
917.16  that,  within  60  days  of  the 
publication  of  this  final  rule,  Kentucky 
must  either  submit  a  proposed  written 
amendment  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with 
Kentucky’s  established  administrative 
or  legislative  procedures. 

The  Federal  regulations  at  30  CFR 
Part  917,  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Fffect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
he  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  only  such 
provisions. 


VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Heduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  18, 1994. 

Tim  Dieringer, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows; 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  917.15  is  amended  by 
adding  paragraph  (vv)  to  read  as 
follows: 

§  917.15  Approval  of  regulatory  program 
amendments. 

h  it  It  it  it 

(vv)  With  the  exception  of  the 
deletion  and  addition  found  in  405  KAR 
7:080  section  5(2),  and  of  the  word 
“laboratory”  in  405  KAR  7:080  section 
11(1),  concerning  applicant  liability  for 
reimbursement  of  the  costs  of  services 
pursuant  to  the  SOAP,  revisions  to  the 
following  rules,  as  submitted  to  OSM  on 
April  26, 1994,  are  approved  effective 
September  1, 1994. 


405  KAR  7:080 

Small  operator  as¬ 
sistance 

Necessity  and  Func- 

Introductory  Text. 

tion. 

Section  1 . 

Scope. 

Section  3 . 

Source  and  Use  of 
Funds. 

Section  4 . 

Program  Services. 

Section  5 . 

Eligibility  for  Assist¬ 
ance. 

Section  6(4H5), 

Filing  for  Assistance. 

(8)(b). 

Section  7(1  )(b).  (3)  .... 

Application  Approval 
and  Notice. 

Section  8 . 

Information  Require¬ 
ments. 

Section  10(2)  (a)  and 

Qualified  Labora- 

(b). 

tories. 

Section  11(1),  (d)-(e) 

Applicant  Liability 
with  the  exception 
of  the  word  “lab¬ 
oratory"  in  11(1). 

3.  Section  917.16  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 
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§  917.16  Required  program  amendments. 
***** 

(1)  By  October  31, 1994,  Kentucky 
shall  either  submit  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  405  KAR  7:080 
section  5(2)  of  the  Kentucky  regulations 
to  delete  the  phrase  “the  twelve  (12) 
months  immediately  following  the  date 
the  permit  is  issued”  and  provide  that 
an  applicant  establish  that  his  or  her 
probable  total  attributed  annual 
production  from  all  locations  on  which 
the  operator  is  issued  the  surface  coal 
mining  and  reclamation  permit  will  not 
exceed  300,000  tons;  and  to  405  KAR 
7:080  section  11(1)  of  the  Kentucky 
Regulations  to  either  delete  the  word 
“laboratory”  in  the  phrase  “The 
applicant  shall  reimburse  the  cabinet  for 
the  costs  of  the  laboratory  services 
performed*  *  *”  or  otherwise  specify 
that  the  costs  of  all  services  rendered 
pursuant  to  405  KAR  7:080  shall  be 
reimbursed  by  SOAP  recipients. 

IFR  Doc.  94-21582  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4310-05-M 


30  CFR  Part  935 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule:  partial  approval  and 
deferral  of  amendment. 

SUMMARY:  OSM  is  approving  in  part  and 
deferring  in  part  proposed  Program 
Amendment  Number  63  to  the  Ohio 
permanent  regulatory  and  Abandoned 
Mined  Land  reclamation  programs 
(hereinafter  referred  to  as  the  Ohio 
programs)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  reduce  and 
reorganize  the  staffing  of  the  Ohio 
programs  in  response  to  recent  drops  in 
Ohio  coal  production.  The  amendment 
would  abolish  28  Ohio  staff  positions 
and  would  reorganize  the  remaining 
staff  positions  to  assume  the  existing  job 
duties.  Program  Amendment  Number  63 
does  not  propose  any  revisions  to  Ohio’s 
coal  mining  law  or  rules. 

EFFECTIVE  DATE:  September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  4480 
Refugee  Road,  Suite  201,  Columbus, 
Ohio  43232.  Telephone:  (614)  866-0578. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  the  Proposed  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12, 935.15,  and  935.16. 

II.  Submission  of  the  Proposed  , 

Amendment 

By  letter  dated  March  15, 1993 
(Administration  Record  No.  OH-1845), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  63  (PA  63).  In  that 
submission,  Ohio  proposed  to  reduce 
the  staff  of  the  Ohio  programs  by 
abolishing  28  existing  positions.  Ohio 
also  proposed  to  reorganize  the 
remaining  staff  positions  to  a.ssume  the 
existing  job  duties. 

PA  63  included  seven  attachments 
intended  to  describe  Ohio’s  proposal  for 
the  staffing  reduction  and 
reorganization  and  to  provide  the 
rationale  for  those  actions.  The 
amendment  contained  no  proposed 
revisions  to  Ohio’s  coal  mining  law  in 
the  Ohio  Revised  Code  or  coal  mining 
rules  in  the  Ohio  Administrative  Code. 
The  seven  attachments  are  summarized 
briefly  below: 

(1)  December  29, 1992,  Proposed 
reorganization  of  the  Ohio  Department 
of  Natural  Resources,  Division  of 
Reclamation.  This  document  describes  a 
14-percent  drop  in  Ohio  coal  production 
between  1987  and  1992  and  describes 
the  resultant  20-percent  drop  in  the 
number  of  active  Ohio  mining  permits, 
57-{)ercent  drop  in  the  number  of  permit 
applications  processed,  and  18-percent 
drop  in  the  number  of  required  mine 
inspections.  The  document  also 
describes  corresponding  reductions  in 
incoming  revenues  to  the  Ohio 
programs  from  mine  permit  fees,  coal 
severance  taxes,  and  Abandoned  Mine 
Land  (AML)  grants. 

To  offset  these  reductions  in  workload 
and  funding,  Ohio  proposed  a  four-part 
reorganization  of  its  permanent 
regulatory  and  AML  programs: 


(a)  Decentralization  of  the  bond  forfeiture 
program: 

(b)  Streamlining  of  engineering  design 
work  for  Federally  funded  AML  reclamation 
projects: 

(c)  Abolishment  of  22  positions,  including 
two  construction  project  specialists,  two 
project  engineers,  one  environmental* 
engineer,  one  project  engineer  intern,  two 
design  specialists,  one  geologist,  two 
environmental  specialists,  four  reclamation 
inspectors,  five  environmental  technicians, 
one  natural  resource  administrator,  one 
computer  operator;  and 

(d)  Creation  of  a  Computer  Services 
Section. 

(2)  January  21, 1993,  Addendum  to 
the  proposed  reorganization.  This 
document  describ^.and  explains  six 
additional  positions  to  be  abolished  as 
part  of  the  reorganization  of  the  Ohio 
programs: 

One  environmental  specialist,  two 
reclamation  inspectors,  two  word 
processing  specialists,  and  one  account 
clerk. 

(3)  Updated  tables  of  organization 
pursuant  to  the  reorganization. 

(4)  Tables  of  organization  prior  to  the 
reoganization. 

(5)  Position  descriptions  of  28 
positions  to  be  abolished. 

(6)  Position  description  of  30 
positions  which  will  assume  the  duties 
of  the  abolished  positions:  and 

(7)  Position  descriptions  of  51 
positions  retained  pursuant  to  the 
reorganization. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  8. 
1993,  Federal  Register  (58  FR  18185), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
May  10, 1993. 

OSM  and  Ohio  staff  met  on  May  20, 
1993,  to  discuss  OSM’s  preliminary 
concerns  and  questions  about  PA  63.  By 
letter  dated  June  16, 1993 
(Administrative  Record  No.  OH-1890), 
Ohio  submitted  additional  information 
in  response  to  those  OSM  concerns  and 
questions.  Through  an  oversight,  OSM 
did  not  reopen  the  public  comment 
period  at  that  time. 

Subsequently,  by  letter  dated 
November  2, 1993  (Administrative 
Record  No.  OH-1948),  OSM  formally 
provided  Ohio  with  its  questions  and 
comments  on  the  March  15  and  June  16, 
1993,  submissions  of  PA  63.  OSM’s 
questions  and  comments  were  listed 
under  the  following  six  headings: 
Streamlining  of  AML  Designs; 
Engineering:  Bond  Forfeitures; 
Engineering:  Inspection  and 
Enforcement  Issues;  Position 
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Descriptions;  Bond  Forfeiture  Program; 
and  SOAP. 

By  letter  dated  December  6, 1993 
(Administrative  Record  No.  OH-1971), 
Ohio  provided  its  responses  to  OSM’s 
November  2, 1993,  questions  and 
comments.  In  addition,  Ohio  included 
three  attachments.  The  first  attachment 
was  a  November  5, 1993,  letter  to  OSM 
explaining  organizational 
responsibilities  within  Ohio’s 
engineering/geotechnical  support  group 
and  AML  program.  The  second 
attachment  was  a  log  of  engineering 
inspection  and  enforcement  activity. 

The  third  attachment  was  an  example  of 
the  revised  position  description  for 
Ohio’s  reclamation  inspectors,  dated 
April  5, 1993.  In  its  December  6, 1993, 
Administrative  Record  information, 

Ohio  noted  that  additional  position 
descriptions  for  Ohio’s  engineering 
management  staff  were  being  revised 
but  did  not  attach  copies. 

OSM  announced  receipt  of  Ohio’s 
additional  Administrative  Record 
information  in  the  January  21, 1994, 
Federal  Register  (59  FR  3325),  and,  in 
the  same  document  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
February  7, 1994. 

During  its  review  of  Ohio’s  December 
6, 1993,  response  and  attachments,  OSM 
identified  two  concerns  regarding 
engineering  practices  and  engineering 
workload  which  OSM  staff 
communicated  to  the  State  during  a 
meeting  held  on  April  20, 1994 
(Administrative  Record  No.  OH-2012). 
Ohio  responded  in  a  letter  dated  April 
21, 1994  (Administrative  Record  No. 
OH-2014)  with  additional  information 
on  both  issues.  OSM  announced  receipt 
of  this  additional  information,  along 
with  the  explanatory  information 
submitted  by  Ohio  on  June  16, 1993, 
and  reopened  the  comment  period  for 
PA  63  in  the  June  9, 1994,  Federal 
Register  (59  FR  29748).  The  public 
comment  period  closed  on  June  24, 
1994. 


able  to  continue  to  efficiently  and 
effectively  conduct  its  approved 
programs. 

Ohio’s  justification  for  the  reduced 
staffing  levels  is  based  on  the  decline, 
over  the  past  five  years,  in  the  issuance 
of  new  permits,  the  number  of  active 
permits,  the  number  of  inspections  and 
enforcement  actions,  and  in  overall 
Ohio  coal  production.  The  Director 
concurs  that  this  decline  has  occurred 
and  that  this  mining  industry  downturn 
has  had  direct  impact  on  Ohio’s  coal 
regulatory  and  AML  programs.  The 
Director  also  concurs  that  Ohio’s  goals 
of  reducing  and  streamlining  its 
programs  are  therefore  appropriate. 

With  the  exception  of  the  engineering 
portion  of  the  amendment  which  the 
Director  is  deferring,  the  Director  finds, 
in  accordance  with  section  503  (a)(3)  of 
SMCRA  and  30  CFR  732.17,  that  the 
proposed  amendment  meets  the 
requirements  of  SMCRA  and  the  Federal 
regulations  in  that  Ohio  has 
demonstrated  that  it  has  sufficient 
administrative  and  technical  personnel 
and  funding  to  continue  to  implement 
the  approved  Ohio  programs. 

Eleven  areas  of  the  approved  Ohio 
programs  are  affected  by  the  proposed 
staffing  reduction  and  reorganization. 
The  Director’s  findings  in  each  area  are 
discussed  below. 

A.  Administration  Section 

Ohio’s  Administration  Section 
includes  the  Fiscal  and  Administrative 
Service  Section,  Human  Resources 
Section,  Computer  and  Information 
Services  Section,  Special  Programs 
Section,  and  the  Office  of  the  Chief  of 
the  Division  of  Reclamation,  Ohio 
Department  of  Natural  Resources  (the 
Chief).  These  sections  provide  guidance 
on  program  policy  and  procedures, 
address  personnel  issues,  provide 
training,  develop  new  programs  and 
initiatives,  propose  legislation  and 
rules,  as  needed,  and  provide 
information  to  the  industry  and  public 
on  Ohio’s  activities.  The  Special 
Programs  Section  handles  remining 
initiatives  and  emergency  AML 
reclamation  as  well  as  program  policy 
and  research. 

1.  Office  of  the  Chief 

Ohio  is  proposing  to  abolish  one 
natural  resources  administrator  who  is 
responsible  for  statewide  policy  and 
coal  issues  in  the  Chiefs  office.  The 
duties  of  the  abolished  position  will  be 
absorbed  by  four  technical  positions  in 
the  Special  Programs  Section  and  by  the 
Chiefs  secretary.  Ohio  indicates  that 
these  technical  positions  can  more 
efficiently  review  special  issues  and 
problems,  as  well  as  develop  and 


III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  Ohio  PA  63. 

Section  503(a)(3)  of  SMCRA  requires 
that  a  State  regulatory  authority  must 
have  sufficient  administrative  and 
technical  personnel,  as  well  as  funding, 
to  implement  its  approved  programs. 
The  Director’s  findings  discussed  below 
reflect  his  determinations  as  to  whether, 
under  the  proposed  reduction  and 
reorganization  of  Ohio’s  staff,  Ohio  is 


implement  policies  resulting  from  those 
reviews. 

2.  Fiscal  and  Administrative  Services 
Section 

The  Fiscal  and  Administrative 
Services  Section  processes  all  grant 
applications,  invoices,  equipment 
purchasing,  and  contracts  and 
administers  budget  preparation.  Ohio 
maintains  that,  through  improved 
accounting  software  and  the 
implementation  of  a  central  accounting 
system  and  because  of  a  decrease  in 
fiscal  workload  from  the  downturn  in 
the  coal  mining  industry,  this  section 
has  had  less  need  for  all  of  the 
accounting  staff  and  clerical  support  for 
its  daily  operations. 

Therefore,  Ohio  is  proposing  to 
abolish  one  account  clerk  position  and 
one  word  processing  specialist  position. 
The  duties  of  the  account  clerk  will  be 
assumed  by  four  remaining  account 
clerks  in  the  Fiscal  and  Bonding 
Sections.  The  duties  of  the  word 
processing  specialist  will  be  assumed  by 
a  secretary  and  two  word  processing 
specialists  in  the  AML,  Bonding,  and 
Administrative  Sections. 

3.  Computer  and  Information  Services 
Section 

In  an  effort  to  consolidate  its 
computer  management,  Ohio  is  creating 
a  Computer  and  Information  Services 
Section.  This  consolidation  is  part  of  an 
ongoing  effort  to  standardize  computer 
purchasing,  utilization,  and 
maintenance.  Ohio  indicated  in  its 
submission  that  these  consolidated 
computer  systems  will  allow  the  State  to 
manage  its  mining  and  reclamation 
information  more  efficiently  thereby 
responding  to  inquiries  more  quickly 
and  accurately.  To  this  end,  software 
packages  ranging  from  word  processing 
to  computer-aided  design  are  assisting 
Ohio  personnel  in  storing, 
manipulating,  and  reporting  this 
information.  The  Computer  and 
Information  Services  Section  will 
consist  of  a  section  supervisor  and 
management  analyst  transferred  from 
the  Special  Studies  Section  of  the  AML 
Section  and  a  new  program  specialist 
position.  Ohio  is  proposing  to  abolish 
one  computer  operator  position  in  the 
Special  Studies  Section.  This  position 
was  solely  responsible  for  entering  data 
into  and  consulting  with  the  National 
Applicant  Violator  System  (AVS).  As 
the  major  user,  the  Permitting  Section 
will  now  be  responsible  for  the  AVS. 
The  duties  of  the  abolished  position  will 
be  performed  by  two  word  processing 
specialists  in  the  Permitting  Section. 

Administration  section  findings.  The 
Director  finds  that  the  updated 
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information  systems,  including  the 
networking  of  computers  an  the 
decrease  in  workload,  will  allow  Ohio 
to  operate  more  efficiently  so  that  the 
proposed  staff  reduction  and 
reorganization  in  the  Administration 
Section  will  not  render  the  Ohio 
program  unable  to  regulate  surface  coal 
mining  and  reclamation  operations  or  to 
conduct  AML  reclamation  in 
accordance  with  the  requirements  of 
SMCRA. 

B.  Permitting 

The  Permitting  Section  is  responsible 
for  the  review  of  all  permit  applications 
for  surface  and  underground  coal 
mining  operations.  This  section  also 
reviews  all  proposals  to  modify  or  revise 
a  permit,  to  transfer  ownership,  or  to 
extend  or  renew  permits.  In  addition, 
this  section  conducts  public  hearings  on 
proposed  mining  operations  and 
evaluates  petitions  for  areas  to  be 
declared  unsuitable  for  mining. 

The  number  of  incidental  boundarj' 
revisions  (IBR),  adjacent  area  permits, 
and  permit  applications  in  Ohio  has 
steadily  decreased  between  1987  and 
1992.  The  majority  of  the  permitting 
staff  workload  is  in  these  three  areas. 
Between  1987  and  1992,  there  has  been 
a  62-percent  decrease  in  the  number  of 
IBR's,  a  37-percent  decrease  in  the 
number  of  adjacent  area  permits,  and  a 
67-percent  decrease  in  the  number  of 
permit  applications  processed.  The 
number  of  applications  to  revise  a 
permit  (ARP’s)  has  also  decreased  from 
a  high  of  894  in  1989  to  706  in  1992 
(Administrative  Record  No.  OH-2048). 

As  a  result  of  this  decline  in  the 
number  of  permitting  actions,  Ohio 
stated  that  it  has  more  staff  than  is 
needed  to  process  the  number  of  permit- 
related  applications  received.  Ohio  is. 
therefore,  proposing  to  abolish  one 
geologist  and  two  environmental 
specialist  positions  and  to  transfer  one 
geologist  to  the  Industrial  Minerals 
Program.  The  duties  of  the  abolished 
geologist  position  will  be  absorbed  by 
two  remaining  geologists.  The  duties  of 
one  environmental  specialist  will  be 
taken  over  by  four  remaining 
environmental  specialists.  The  duties  of 
the  second  environmental  specialist  will 
be  absorbed  by  two  remaining 
environmental  specialists  and  by  Ohio’s 
24  reclamation  inspectors. 

Permitting  section  findings.  With  the 
overall  decline  in  permit-related 
applications,  the  Director  finds  that 
Ohio’s  proposal  to  eliminate  three 
permitting  positions  is  reasonable  and  is 
not  expected  to  reduce  the  quality  or  the 
timeliness  of  the  permitting  staffs 
review  of  permits,  which  includes  new 
permits,  incidental  boundary  revisions. 


permit  revisions,  and  modifications. 

This  decrease  in  staffing  will  not" 
diminish  Ohio’s  ability  to  conduct 
hearings  on  proposed  permits  or  to 
evaluate  petitions  requesting  that  an 
area  be  declared  unsuitable  for  mining. 

C.  Inspection  and  Enforcement  Section 

The  Inspection  and  Enforcement 
Section  is  responsible  for  the  inspection 
of  all  coal  mining  operations  in  Ohio 
and  for  enforcement  of  the  Ohio  Coal 
Mining  and  Reclamation  Law  in  Chapter 
1513  of  the  Ohio  Revised  Code.  This 
section  also  collects,  monitors,  and 
releases  all  reclamation  performance 
bonds,  conducts  hearings  and 
conferences,  and  investigates 
complaints  from  the  public. 

Over  the  last  five  calendar  years,  the 
number  of  active  mining  permits  in 
Ohio  has  declined  by  20  percent  for 
1,094  to  880.  During  this  period,  the 
number  of  mine  site  inspections  per 
year  by  Ohio  staff  has  declined  by  18 
percent  from  10,266  to  8,500.  Because  of 
these  declines,  Ohio  is  proposing  to 
eliminate  six  of  its  30  reclamation 
inspector  positions  and  all  five 
environmental  technician  positions, 
leaving  24  reclamation  inspectors  to 
perform  the  work  with  the  assistance  of 
five  clerk/ secretary  positions. 

In  its  Evaluation  Year  1993  report  on 
the  Ohio  program  (Administrative 
Record  No.  QH-2045),  OSM  reported 
recent  evaluation  year  totals  for  the 
number  of  surface,  underground,  and 
mine  facility  permits  ("inspectable 
units”)  in  Ohio.  In  Evaluation  Years 
1991  and  1992  (before  Ohio’s  staff 
reorganization),  Ohio  had  a  total  of  906 
and  900  inspectable  units,  respectively. 
These  figures  yield  an  average  of  30 
inspectable  units  per  Ohio  inspector  for 
those  evaluation  years. 

At  the  end  of  Evaluation  Year  1993 
(after  Ohio’s  staff  reorganization),  the 
number  of  inspectable  units  bad  fallen 
to  858.  Dividing  this  inspection 
workload  across  Ohio’s  24  remaining 
inspectors,  Ohio’s  proposed  staff 
reorganization  would  result  in  an 
average  of  36  inspectable  units  per 
inspector.  In  comparison  to  other  Stales, 
Ohio,  at  36,  would  remain  second 
behind  West  Virginia  with  37 
inspectable  units  per  inspector 
(Administrative  Record  No.  OH-2046). 
The  next  highest  States  are 
Pennsylvania  with  27  and  Maryland 
with  26.  In  addition,  many  Ohio  permits 
are  close  to  Phase  III  bond  release  which 
will  continue  the  decline  in  the  number 
of  inspectable  units  in  Ohio.  Ohio  and 
OSM  do  not  anticipate  an  increase  in 
the  number  of  permit-related 
applications  in  the  foreseeable  future. 


As  discussed  in  Section  F,  Ohio  is 
also  proposing  to  increase  the  bond 
forfeiture  reclamation  responsibilities  of 
its  inspection  staff.  This  action  will 
result  in  some  added  workload  for  the 
inspectors  to  address  reclamation  of 
forfeited  sites.  However,  these  sites  are 
already  part  of  the  inspectable  unit 
inventory  and  should  not  impose  a 
significant  additional  workload 
considering  that  all  enforcement  actions 
should  have  been  taken  and  the  sites 
should  be  proceeding  to  final 
reclamation  in  a  short  time.  In  addition, 
because  of  the  inspection  staff’s  detailed 
knowledge  and  familiarity  with  these 
sites,  shifting  the  bond  forfeiture 
responsibility  to  the  Inspection  and 
Enforcement  Section  will  not  affect  the 
efficiency  and  speed  at  which  these 
permits  are  reclaimed.  The  five-year 
liability  period  will  not  apply  to 
reclaimed  forfeiture  sites  thereby 
lessening  the  length  of  time  the  site  will 
have  to  be  inspected. 

Inspection  and  enforcement  section 
findings.  The  Director  finds  that  the 
duties  of  the  environmental  technician 
positions,  which  are  administrative  in 
nature,  will  be  easily  assumed  by  the 
remaining  staff.  The  Director  finds  that 
the  State  has  shown  that  an  increase  of 
six  inspectable  units  per  inspector  and 
the  addition  of  reclamation  forfeiture 
responsibilities  should  not  have  a 
negative  impact  on  the  Ohio  program.  In 
its  Evaluation  Year  1993  report,  OSM 
found  no  unresolved  deficiencies  in 
Ohio’s  inspection  frequency 
(Administrative  Record  No.  OH-2045). 
The  Director  anticipates  that  Ohio  will 
continue  to  meet  the  required 
inspection  frequency  with  the 
remaining  staff  of  24  reclamation 
inspectors  and  with  support  assistance 
from  five  clerk/secretary  positions. 

D.  Civil  Penalty  Assessment  Section 

Part  of  the  responsibility  of  the 
Inspection  and  Enforcement  Section  is 
to  initiate  enforcement  actions  for 
violations  of  the  law  and  to  assess  civil 
penalties  (“assessment  actions”). 
Assessment  actions  are  the  result  of  the 
issuance  of  Notices  of  Violations 
(NOV’s)  and  Cessation  Orders  (CO’s). 
The  number  of  assessment  actions  is  not 
proportionate  to  the  number  of 
enforcement  actions  because  there  are 
more  assessment  actions  taken  than 
there  are  enforcement  actions  since  one 
enforcement  action  may  result  in  more 
than  one  assessment  action.  For 
example,  for  two  enforcement  actions 
issued,  as  many  as  eleven  assessment 
actions  could  result.  Typically,  only  one 
enforcement  action  is  taken  for  a 
nonremedial  violation  or  a  penalty 
amount  of  $500.00  or  less  and  two 
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enforcement  actions  are  taken  if  the 
violation  requires  remedial  action.  Two 
environmental  specialists  called 
“assessment  officers”  have  been 
responsible  for  reviewing  these 
violations,  determining  whether  a  civil 
penalty  will  be  assessed,  and 
conducting  informal  conference 
hearings. 

Ohio  is  proposing  to  abolish  one 
assessment  officer  position.  Ohio  has 
documented  that  the  number  of 
assessments  has  declined.  Through 
normal  oversight,  OSM  reviewed  Ohio’s 
monthly  inspection  and  enforcement 
reports  for  the  years  1989  through  1992 
(Administrative  Records  No.  OH-2048). 
Ohio  issued  a  total  of  1,369  NOV’s  and 
GO’S  in  1989  compared  with  only  596 
in  1992,  a  decline  of  56  percent.  In  1989 
there  were  2,436  assessment  actions 
compared  to  only  524  in  1992.  The 
number  of  assessment  conferences 
decreased  by  43  percent  from  163  in 

1989  to  92  in  1992.  There  were  20  show 
cause  hearings  each  year  in  1989, 1991, 
and  1992  and  21  hearings  in  1990. 
Likewise  the  figures  for  bond  release 
hearings  remained  fairly  constant  from 

1990  through  1992  (11  each  in  1991  and 
1992, 15  in  1990). 

Civil  penalty  assessment  section 
findings.  The  Director  finds  that  the 
decline  in  the  number  of  Ohio 
enforcement  actions  and  assessment 
conferences  is  adequate  justification  for 
the  elimination  of  one  position.  The 
decreased  workload  of  approximately  50 
percent  justifies  a  50-percent  decrease 
in  the  number  of  positions  performing 
these  functions.  The  Director  finds  that, 
with  the  reduction  of  the  civil  penalty 
staff,  Ohio  will  continue  to  be  able  to 
review  all  violations  for  assessment  and 
to  assess  penalties  using  the  proper 
criteria  and  procedures. 

E.  Technical  Section 

The  Technical  Section  is  responsible 
for  investigating  citizen  complaints 
concerning  blasting  activities  and 
mining  impacts  upon  water  supplies. 
The  Technical  Section  also  conducts  the 
Ohio  Blaster  Certification  Program  and 
processes  citizen  requests  for  preblast 
surveys.  Ohio  states  that  the  decline  in 
the  mining  industry  has  resulted  in  less 
blasting  and,  therefore,  fewer 
complaints.  Ohio  cited  that  the  number 
of  complaints  in  FY  1992  was  57,  down 
from  86  in  FY  1991.  The  number  of 
blasting  plans  to  be  reviewed  decreased 
from  119  in  FY  1991  to  81  in  FY  1992, 
and  the  number  of  preblast  surveys 
conducted  declined  from  447  to  324. 

Citing  the  reduction  in  the  amount  of 
work  for  the  Technical  Section  to 
handle,  Ohio  is  proposing  to  abolish  one 
of  two  word  processing  specialists.  The 


duties  of  this  position  will  be  assumed 
by  the  remaining  word  processing 
specialist. 

Summary  technical  section  findings. 
The  Director  finds  that  Ohio’s 
documentation  of  a  decline  in  blasting 
activities  and  its  related  reviews  and 
surveys  is  adequate  to  support  its 
decision  to  abolish  one  word  processing 
specialist  position  in  the  Technical 
Section.  The  Director  finds  that  the 
remaining  word  processing  specialist 
will  be  capable  of  performing  his/her 
duties  in  a  timely  kshion. 

F.  Abandoned  Mined  Land  Reclamation 
Program 

The  Abandoned  Mined  Land  (AML) 
reclamation  program  is  responsible  for 
reclaiming  mined  lands  which  have 
been  abandoned  and  for  which  there  is 
no  responsible  mine  operator  and  for 
reclairtiing  permitted  areas  which  have 
been  forfeited.  AML  projects  are  funded 
by  both  State  and  Federal  AML  funds, 
and  the  forfeitures  are  reclaimed  with 
forfeited  performance  bond  funds 
augmented  by  mineral  severance  tax 
money. 

Foifeiture  section  reorganization.  The 
Forfeiture  Section  reviews  the  permit 
sites,  develops  reclamation  plans,  and 
designs  and  inspects  the  reclamation  of 
the  permit.  The  Insp^ion  and 
Enforcement  Section  is  responsible  for 
processing  the  permit  forfeiture  and 
assuring  that  the  requirements  of  the 
Ohio  Revised  Code  Chapter  1513  are 
met.  It  is  Ohio’s  intent  to  return  the 
forfeiture  reclamation  duties  to  the 
Inspection  and  Enforcement  Section 
where  the  reclamation  inspection  staff 
would  be  responsible  for  assuring  that 
forfeited  permits  are  reclaimed.  Since 
the  inspectors  are  already 
geographically  located  in  the  field,  the 
management  of  the  bond  forfeiture 
projects  will  be  more  efficient.  Also,  the 
AML  Section  will  continue  to  provide 
contracting  and  monitoring  assistance  to 
the  Inspection  and  Enforcement  Section. 
Because  of  this  reorganization,  Ohio  is 
proposing  to  abolish  three  positions, 

i.e.,  two  construction  project  specialists 
and  one  project  engineer.  Ohio’s  24 
reclamation  inspectors  will  take  over 
the  responsibilities  of  the  two 
construction  project  specialists. 

Forfeiture  section  findings.  Since  the 
duties  of  the  Forfeiture  Section  are 
being  delegated  elsewhere,  the  Director 
finds  that  the  proposed  reorganization 
and  the  proposed  abolishment  of  the 
two  construction  project  specialists  will 
not  adversely  impact  Ohio’s  forfeiture 
reclamation  program.  The  Director’s 
Finding  on  the  abolishment  of  the 
project  engineer  position  is  discussed 
below  in  Section  G.3. 


G.  Reorganization  of  Engineering  Staff 

1.  Inspection  and  Enforcement: 

Regulatory  Engineering 

Ohio  has  stated  that  the  decrease  in 
the  number  of  active  mine  permits  over 
the  last  five  years  has  also  meant  a 
corresponding  decrease  in  engineering 
workload  in  the  Inspection  and 
Enforcement  Section.  This  engineering 
workload  includes  reviews  of  mine 
plans,  pond  designs,  and  general 
engineering  assistance  to  inspectors.  As 
a  result  of  this  workload  decrease,  Ohio 
proposed  in  the  March  15,  June  16,  and 
December  6, 1993,  submissions  of  PA  63 
to  abolish  one  Project  Engineer  position 
and  one  Environmental  Engineer 
position. 

In  an  April  21, 1994,  letter  to  OSM 
(Administrative  Record  No.  OH-2014), 
Ohio  has  indicated  that  its 
reorganization  of  engineering  resources 
is  still  underway.  The  changes  to  its 
engineering  staff  proposed  by  Ohio  in 
the  1993  submissions  of  PA  63  no 
longer  accurately  reflect  Ohio’s 
proposed  engineering  structure.  Ohio  is 
still  analyzing  the  workload  and 
functions  of  the  engineering  staff 
(Administrative  Record  No.  OH-2038). 

Therefore,  Ohio  has  stated  that  it  will 
resubmit  the  engineering  portion  of  the 
amendment  to  OSM  on  a  future  date. 

Since  Ohio  is  still  reorganizing  its 
engineering  staff,  the  Director  is 
deferring  his  decision  on  this  portion  of 
PA  63  until  after  Ohio  has  completed 
the  reorganization  and  resubmitted  the 
final  staff  configuration  to  OSM 
(Administrative  Record  No.  OH-2038). 

2.  Federal  AML  Project  Engineering 

The  Federal  AML  Section  is 
responsible  for  reclaiming  mined  lands 
which  were  abandoned  prior  to  August 
3, 1977,  and  which  are  causing  danger 
to  the  public’s  health  and  safety.  The 
section  is  responsible  for  project 
selection,  development,  design,  and 
construction  monitoring.  Because  of 
decreases  in  the  amount  of  design  work 
performed  by  the  section  over  the  last 
five  years,  Ohio  has  proposed  to  abolish 
two  design  specialist  positions  and  one 
project  engineering  intern  position 
within  the  section. 

As  discussed  above,  Ohio  has 
indicated  that  its  reorganization  of 
engineering  resources  is  still  undenvay 
Therefore,  the  Director  is  deferring  his 
decision  on  this  portion  of  PA  63  until 
after  Ohio  has  completed  the 
reorganization  and  resubmitted  the  final 
staff  configuration  to  OSM. 

3.  Bond  Forfeiture  Engineering 

As  discussed  above  in  Section  F,  Ohi } 
is  proposing  to  abolish  one  project 


45210  Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


engineer  position  in  the  forfeiture 
section  of  the  AML  reclamation 
program.  Because  Ohio  is  still 
reorganizing  its  engineering  structure, 
the  Director  is  deferring  his  decision  on 
this  portion  of  PA  63. 

IV.  Summary  and  Disposition  of 
Conunents 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  One  commenter  requested 
a  public  hearing,  but  that  request  was 
later  withdrawn  and  so  no  hearing  was 
held. 

The  Ohio  Civil  Service  Employees 
Association  (OCSEA)  submitted 
substantive  comments  which  are 
discussed  below. 

1.  OCSEA  requested  a  regulatory 
impact  analysis  and  regulatory  review  of 
PA  63.  OSM  has  a  program-wide 
exemption  for  program  amendments 
from  these  two  types  of  reviews.  OSM’s 
own  amendment  review  process 
adequately  considers  impacts  of 
program  amendments  on  regulatory 
programs.  Under  Executive  Order  Nb. 
12866,  PA  63  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  it  is  not  a  significant  regulatory- 
action.  With  regard  to  the  regulatory 
impact  analysis.  OSM  has  determined 
that  PA  63  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

2.  OCSEA  noted  that  some  of  the 
position  descriptions  in  the  amendment 
are  out  of  date.  The  Director 
acknowledges  this  fact.  However,  Ohio’s 
inclusion  of  these  position  descriptions 
was  intended  to  give  OSM  general 
information  about  Ohio  staff  capability. 
The  Director  believes  that  OSM  can 
review  this  overall  capability  without 
requiring  Ohio  to  update  all  position 
descriptions  as  of  the  date  of  the 
amendment  submission. 

3.  OCSEA  commented  that  staffing 
reductions  must  be  based  on  workload 
and  not  on  income  to  the  Ohio  programs 
or  on  statewide  coal  production  alone. 
The  Director  agrees  with  this  comment. 
Consequently,  the  Director  has  not 
based  his  review  of  the  staffing 
reductions  and  reorganizations  on 
projected  income  or  funding  to  the  Ohio 
program  nor  simply  on  coal  production 
figures.  The  Director’s  review  has 
considered  Ohio’s  ability  to  meet  the 
requirements  of  its  approved  program. 
The  abolishment  of  existing  positions 
must  be  explained  and  justified  by  an 
absence  of  work  for  those  positions. 
That  absence  of  work  can  be  created 
eithe.  by  a  decrease  in  Ohio’s  overall 


workload  or  an  increase  in  the 
efficiency  of  the  Ohio  program  in 
accomplishing  that  work.  The  Director 
does  not  agree  with  the  comment  that 
Ohio  has  failed  to  prove  its  ability  to 
perform  its  inspection  duties  pursuant 
to  Ohio  Administrative  Code  section 
1501:13-14-01.  As  discussed  above  in 
Section  C,  the  Director  has  found  that 
Ohio’s  proposed  average  of  36 
inspectable  units  per  inspector  is  within 
the  range  of  averages  from  other  States 
with  approved  programs.  In  addition, 
OSM  has  found  no  significant 
unresolved  deficiencies  in  Ohio’s  past 
inspection  performance.  The  proposed 
enforcement  staff  reductions  are 
commensurate  with  the  measured 
reduction  in  workload.  The  Director, 
therefore,  finds  that  the  Ohio  program 
meets  the  inspection  and  enforcement 
requirements  of  its  program. 

4.  OCSEA  noted  that  Ohio  has 
implemented  the  amendment  prior  to 
OSM  approval.  The  Director  agrees  with 
the  commenter  that  Ohio  should  have 
submitted  the  proposed  amendment  to 
OSM  with  sufficient  time  for  OSM  to  act 
on  the  amendment  prior  to  its 
implementation.  OSM  will  discuss  this 
aspect  of  PA  63  in  its  annual  oversight 
evaluation  report  on  the  Ohio  program. 
OSM  will  also  work  w'ith  Ohio  to 
prevent  the  recurrence  of  delayed 
amendment  submission.  However. 
Ohio’s  delayed  submission  of  the 
amendment  does  not  negate  the 
amendment.  OSM  must  still  review  and 
issue  a  decision  on  the  amendment. 

5.  OCSEA  provided  several  comments 
on  engineering  workload  and 
reassignment  of  engineering  resources. 
As  discussed  above,  the  Director  is 
deferring  his  decision  on  the 
engineering  portion  of  PA  63  until  Ohio 
has  concluded  its  reorganization.  The 
Director  will  respond  to  the 
commenter’s  remarks  on  engineering 
issues  in  the  final  rule  on  the  deferred 
engineering  portion  of  PA  63. 

6.  OCSEA  commented  that  Ohio  has 
not  addressed  impacts  of  PA  63  on  the 
OSM-Ohio  Cooperative  Agreement.  The 
Director  disagrees.  The  information  in 
PA  63,  including  the  information  on 
inspectable  units,  covers  Federal  lands 
which  are  in  Ohio’s  jurisdiction  for 
surface  mining  activities.  Therefore,  the 
impact  on  Federal  lands  has  been 
addressed  by  Ohio.  The  Director  has 
determined  that,  excluding  the  deferred 
issues,  the  proposed  changes  to  Ohio’s 
staffing  do  not  make  the  Ohio  program 
incapable  of  meeting  the  requirements 
of  its  approved  program.  No  revisions  to 
the  OSM-Ohio  ^operative  Agreement 
are  therefore  necessary. 

7.  OCSEA  identified  a  variety  of 
unresolved  program  issues  raised  in 


past  OSM  oversight  reports  on  the  Ohio 
program.  These  unresolved  issues 
concerned  required  enforcement 
actions,  alternative  enforcement, 
alternative  bonding  systems,  AVS 
checks  and  permit  blocking,  exploration 
operations  and  notices  of  intent  to 
explore,  and  extensions  and  abatement 
actions.  The  Director  concurs  that  recent 
annual  oversight  reports  have  indicated 
some  unresolved  issues  with  the  Ohio 
program.  However,  the  Director  finds 
that  the  causes  of  these  unresolved 
issues  are  not  related  to  staff  shortage. 
The  Director,  therefore,  finds  that 
approval  of  PA  63  will  not  exacerbate 
unresolved  issues  which  OSM  is  now- 
addressing  through  normal  program 
oversight.  The  Director  does  not  agree 
with  the  commenter  that  recall  of  the 
abolished  positions  is  essential  to 
accomplish  adequate  program 
enforcement  of  Ohio’s  mining  law  since 
the  Director  has  concluded  that  even 
with  the  staff  reductions,  Ohio  w  ill  be 
able  to  implement,  administer,  and 
enforce  its  approved  program. 

8.  OCSEA  noted  several  program  areas 
which  it  believes  are  interrelated  w'ith 
or  will  be  impacted  by  PA  63.  These 
areas  include: 

— AML’s  M'aste  Tire  Disposal.  Ohio  has  not 
submitted  this  initiative  to  OSM  as  an 
amendment.  Therefore,  it  is  premature  to 
discuss  this  initiative  at  this  time. 

— Inspection  frequency.  Inspection  frequency 
is  discussed  in  Director’s  Finding  C. 

— Added  inspection  responsibilities  from  the 
decentralization  of  bond  forfeitures.  These 
added  inspection  responsibilities  are 
discussed  in  Director’s  Finding  F 
— Ohio's  ability  to  complete  all  bond 
forfeitures  in  a  timely  manner  This  issue 
is  not  related  to  staff  shortage.  Ohio’s 
ability  to  implement,  administer,  and 
enforce  its  program  is  discussed  by  the 
Director  in  comment  No.  7  above. 

— Adequate  public  sendee  and  costs  of 
moving  and  relocation.  OCSEA  has 
acknowledged  that  these  are  not  curnmt 
problems. 

— Increases  in  management  staff.  OSM  does 
not  have  information  to  confirm  OCSEA ’s 
allegation.  As  long  as  Ohio  has  adequate 
staff  to  support  its  program.  Ohio  has  the 
flexibility  to  increase  its  management  staff 

OCSEA  also  noted  that  Ohio 
initiatives  such  as  “Let’s  See  Trees,’’ 
“Pro  H2O,’’  and  “Be  Kind.  Remine”  may- 
have  taken  needed  resources  away  from 
regulatory,  permitting,  and  AML  needs. 
Although  Ohio’s  rules  provide  for 
authorization  to  conduct  coal  mining  on 
previously  mined  areas.  Ohio  has  not 
approved  any  remining  applications. 
The  Director  has  no  reason  to  believe 
that  Ohio’s  initiatives  negatively  impact 
on  its  program.  OSM’s  annual  reports 
have  not  found  that  diversion  of 
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program  resources  to  these  initiatives  is 
a  program  deficiency. 

(X;SEA  has  acknowledged  that  issues 
raised  in  OSM’s  annual  report  on  the 
processing  of  exploration  applications 
and  notices  of  intent  to  explore  were  not 
related  to  staffing  by  its  quote  of  Ohio’s 
intent  to  revise  and  clarify  existing 
policy.  The  Director  agrees  with  ^ 

OCSEA’s  characterization  that  these 
issues  were  not  related  to  the  reduction 
in  Ohio’s  staff. 

9.  OCSEA  commented  that  OSM’s 
Evaluation  Year  1992  report  states  that 
Ohio  demonstrated  to  OSM  that  no 
significant  staff  reductions  were 
expected.  The  Director  agrees  with  this 
statement  and  notes  that  at  the  time  of 
the  Evaluation  Year  1992  report,  Ohio 
did  not  anticipate  major  staffing 
changes.  However,  Ohio  subsequently 
decided  that  reductions  in  its  approved 
level  of  staffing  were  necessary.  Under 
section  503(a)(3)  a  State  regulatory 
authority  can  modify  its  approved  level 
of  staffing  as  long  as  it  has  sufficient 
administrative  and  technical  personnel 
to  regulate  mining  in  accordance  with 
the  Act.  The  Director  finds  that  the 
approval  of  PA  63  will  not  diminish 
Ohio’s  ability  to  continue  to  efficiently 
and  effectively  conduct  its  approved 
program. 

10.  OCSEA  commented  that  Ohio’s 
staff  reductions  will  cause 
implementation  problems  of  OSM’s 
REG-8  State  Oversight  Program.  The 
Director  disagrees  with  this  comment. 
OSM’s  uses  its  Directives  System  to 
promulgate  official  policy  and 
procedures  to  all  OSM  personnel. 
Specifically,  REG-8  applies  to  all 
persons  and  OSM  organizational  units 
involved  in  oversight  of  State  regulatory 
and  State  and  Tribal  Abandoned  Mine 
Land  Reclamation  programs.  Therefore, 
REG-8  is  only  binding  on  OSM  and 
places  no  responsibilities  on  the  Ohio 
program. 

11.  OCSEA  noted  that  the  number  of 
geologists  used  to  review  the  hydrology 
portion  of  applications  has  been 
reduced  by  50  percent.  OCSEA  has 
concerns  with  Ohio’s  meeting  potential 
requirements  of  the  Federal  government 
as  a  result  of  hydrology  oversight.  As 
discussed  in  Director’s  Finding  B,  there 
has  been  a  decrease  in  the  number  of 
permitting  actions  and  an  increase  in 
the  Industrial  Minerals  Section.  The 
Director  finds  that  the  approval  of  PA  63 
will  not  affect  Ohio’s  ability  to  continue 
to  efficiently  and  effectively  conduct  its 
approved  program. 

12.  OCSEA  commented  that  OSM’s 
Evaluation  Year  1992  report  indicated 
that  Ohio’s  rate  of  citation  of  violations 
is  a  stated  concern  of  OSM  relative  to 
Ohio’s  enforcement  program.  The 


Director  agrees  with  the  commenter  that 
uncited  violations  continue  to  be  a 
problem  in  Ohio.  To  address  this 
problem,  Ohio  and  OSM  formed  a  joint 
team  in  1993  (after  Ohio’s  staff 
reorganization)  to  study  the  issue  of 
uncited  violations  and  to  make 
recommendations  in  the  first  draft  of  the 
1994  Annual  Evaluation  Report 
(Administrative  Record  No.  OH-2047). 
The  team  did  not  find  that  a  shortage  of 
Ohio  inspectors  was  a  cause  of  the 
uncited  violations.  The  team  did 
recommend  better  time  management  by 
Ohio’s  24  reclamation  inspectors  but 
did  not  find  that  additional  inspectors 
must  be  hired.  Therefore,  the  Director 
has  concluded  that  OSM  and  Ohio  can 
effectively  resolve  the  issue  of  uncited 
violations  under  the  staffing  structure 
proposed  W  Ohio  in  PA  63. 

13.  OCSEA  noted  that,  even  though 
the  permitting  statistics  have  dropped, 
the  number  of  applications  received  is 
still  comparable  to  the  past  3  years. 
Information  held  by  both  OSM  and  Ohio 
does  not  support  OiCSEA’s  conclusion 
and  OSM  is  unaware  of  any 
documentation  to  support  this 
statement. 

Comments  were  also  received  from 
Howard  R.  Fauss,  P.E.  Mr.  Fauss’s 
comments  concern  the  proposed 
abolishment  and  restructuring  of  the 
regulatory  and  AML  engineering  staff 
positions.  Since  the  Director  is  deferring 
his  decision  on  these  portions  of  PA  63, 
Mr.  Fauss’s  comments  will  not  be 
discussed  in  this  document  hut  will  be 
discussed  in  the  final  rule  on  the 
deferred  engineering  portions  of  the 
amendment. 

Comments  were  received  from  the 
Ohio  Historic  Preservation  Office 
(OHPO).  The  OHPO  did  not  object  to  the 
proposed  amendment.  Rather  the  OHPO 
was^oncemed  that,  due  to  the  proposed 
reorganization  and  staffing  reduction, 
the  Division  of  Reclamation  will  be  able 
to  carry  out  its  responsibilities  under 
Sections  106  and  110  of  the  National 
Historic  Preservation  Act. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration, 
responded  without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 


water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Ohio 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA’s 
concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(Administrative  Record  Nos.  OH-1849 
and  OH-1975).  By  letter  dated  April  20, 
1993  (Administrative  Record  No.  OH- 
1868),  EPA  commented  that  a  decrease 
in  staffing  levels  may  possibly  lead  to 
adverse  water  quality  impacts  if  there  is 
a  decrease  in  oversight  of  the  regulated 
community.  At  this  time,  the  Director  is 
not  aware  that  the  water  quality  is 
affected  by  the  staffing  reductions.  OSM 
through  its  normal  oversight  process 
will  insure  that  Ohio  is  able  to  continue 
to  efficiently  and  effectively  conduct  its 
approved  programs. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
March  15, 1993,  and  as  clarified  on  June 

16. 1993,  December  6, 1993,  and  April 

21. 1994.  The  Director  defers  decision  . 
on  the  regulatory  engineering  portion  of 
the  amendment,  as  discussed  above  in 
the  three  findings  in  Section  G, 

The  Federal  regulations  at  30  CFR 
Part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCR^. 

Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  Ohio 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  OSM,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials. 
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and  will  require  the  enforcement  by 
Ohio  of  only  such  provi«ons. 

VL  Procedural  Determinations 

Executive  Order  No.  1 2866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review).  (See 
also  Public  Comments.) 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  tl»  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(hKlO). 
decisions  on  proposed  State  regulatoiy 
programs  and  program  amendments 
submitted  by  the  ^ates  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730, 731  and  732  have  been  met. 
(See  also  Public  Comments.) 

National  Enidronmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  129^d)j 
provides  that  agency  decisions  on 
proposed  State  reguiatoiy  program 
provisions  do  not  constitute  maior 
Federal  actions  «vithin  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy’  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwoiic  Reduction  Act  (44  U.S.C 
3507  et  seq.) 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  sul^ect  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  eSect  upon  a 
substantial  nuinbm'  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  corresponding 
Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  93S 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  14, 1994. 

Tim  L.  Dieiinger, 

Acting  Assistatit  Director,  Eastern  Sapport 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VIL 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PAirro3s->OHio 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  by 
adding  paragraph  (sss)  to  read  as 
follows: 

§935.15  iM^proval  of  regulatory  program 
amendments. 

*  *  *  *  « 

(sss)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  Ma^  IS,  1993,  and 
clarified  on  June  16. 1993,  Oecendw  6. 
1993,  and  April  21, 1994,  is  approved, 
effective  September  1, 1994:  Program 
Amendment  Number  63  wdiicb  reduces 
and  reorganizes  approved  staffing 
levels.  Action  is  deterred  on  the 
engineering  portion  of  the  amendment 
until  after  ^io  has  completed  the 
reoiganization  and  resubmitted  die  final 
staffing  configuration  to 

IFR  Doc.  94-21583  Filed  8-31-94:  a-45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  die  Army 
32  CFR  Part  5S2 

Operation  and  Use  of  Fort  Monroe,  VA 
Fishing  Facilities 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Interim  rule. 

SUMMARY:  This  action  prescribe 
policies  and  procedures  and  assigns 
responsibilities  for  the  operation  and 


use  of  Fort  Monroe;  VA  fi^ii^  facilities 
by  all  personnel  (military  and  civilian 
residents  of  and  visitors  to  the  State  of 
VirginiaJ- 

DATES:  This  interim  rule  is  eftective 
September  1, 1994.  However,  comments 
will  continue  to  be  received  until 
October  3, 1994. 

ADDRESSES:  Directorate  of  Commuruty 
and  Family  Activities  (DCF A),  Fort 
Monroe,  VA  23651-6000. 

FOR  FURTHER  INFORMADON  CONTACT:  Ms. 
Vivian  Carpenter  or  Mr.  John  Pabst  IIL 
telephone:  (804)  727-4004. 

SUPPLEMENTARY  ^FORMATION: 

Executive  Order 

This  interim  rule  is  not  affected  by 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  interim  rule. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwo^  Reduction  Act 

List  of  Sdtijects  in  32  CFR  Part  552 

Civilian  personnel.  Government 
employees.  Military  personnel. 

Accordii^ly.  32  CFR  Part  552. 

Subpart  N  is  added  to  read  as  follows: 

PART  5S2-1AMENDED] 

Subpart  N— Operation  and  Use  of  fort 
Monroe,  Virginia  Fishing  FacWties 

Sec. 

552.180  Purpose. 

552.181  Ap^icability. 

552.182  References. 

552.183  Responsibilities. 

552.164  Policy. 

552.185  Eligitelky. 

Authority:  10  U.S.C.  Chapter  27;  16  U.SjC. 
470, 1531-1543: 18  U.S.C  1382: 50  U.SC. 
797. 

Subpart  N — Operadon  and  Use  of  Fort 
Monroe,  Virginia  Fishing  Facilities 

§552.180  fhNpose. 

This  subpart  prescribes  policies  and 
procedures  for  the  operation  and  use  of 
fishing  facilities  located  at  Fort  Monroe, 
Virginia. 

§552.181  AppMcabiWty. 

This  subpart  applies  to  all  personnel 
to  include  military  and  civilian 
personnel  assigned  to  Fort  Monroe, 
residents  and  visitors  to  the  State  of 
Virginia  who  utilize  the  fishing  facilities 
located  at  Fort  Monroe. 

§552.182  References. 

Publications  referenced  in  this  section 
may  be  rev'iewed  in  the  Office. 
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Directorate  of  Community  and  Family 
Activities,  Fort  Monroe,  Virginia. 

(a)  AR  215-1,  Administration  of  Army 
Morale,  Welfare,  and  Recreation 
activities  and  Non  appropriated  Fund 
Instrumentalities,  February  20, 1984. 
fb)  Fort  Monroe  Vehicle  Code. 

(c)  Codes  of  Virginia  S28.1-48(c), 

S  28.1-174,  28.1-187,  and  S  28.2-302.1- 
9. 

(d)  Virginia  Marine  Resources 
Commission  (VMRC)  regulations. 

(e)  Department  of  Defense  (DD)  Form 
1805,  United  States  District  Court 
Violation  Notice. 

(f)  Fort  Monroe  Fishing  Map 
(Appendix  A  to  this  subpart). 

§552.183  Responsibilities. 

(a)  Director  of  Community  and  Family 
Activities  (DCF A)  is  responsible  for  the 
overall  operation  of  the  installation 
fishing  program. 

(b)  Directorate  of  Installation  Support 
is  responsible  for — 

(1)  Trash  and  debris  disposal. 

(2)  Real  property  facility  maintenance 
and  repair. 

(3)  Periodic  hosing  of  all  piers,  as 
required. 

(c)  The  Directorate  of  the  Provost 
Marshal  (DPM)  will — 

(1)  Enforce  this  subpart  and  all  other 
policies  imposed  by  the  Fort  Monroe 
Installation  Commander  and  state  and 
federal  fishing  regulations. 

(2)  Open  and  close  fishing  areas  in 
accordance  with  this  subpart.  Seasonal 
safety  factors  and  ongoing  ceremonies 
will,  at  times,  delay  opening  of  fishing 
areas. 

(3)  Issue  DD  Form  1805  for  violations, 
as  appropriate. 

§552.184  Policy. 

(a)  Fort  Monroe  fishing  facilities  are 
available  for  use  by  authorized 
personnel  on  a  daily  basis. 

(b)  Direct  requests  for  information 
and/or  assistance  to  the  Outdoor 
Recreation  Office  at  commercial  (804) 
727-4305  or  (804)  727-2384. 

(c)  Personal  equipment  restrictions  on 
all  piers  located  on  Fort  Monroe  are  as 
follows: 

(1)  Two  fishing  rods  per  person,  18 
years  of  age  and  older;  one  fishing  rod 
per  person,  under  18  years  of  age. 

(2)  Dip  nets  with  handles  exceeding  4 
feet  in  length  are  prohibited  on  all  piers 
at  Fort  Monroe. 

(3)  Personnel  using  cast  nets  to  catch 
food  fish  must  have  a  current  state  cast 
net  license  in  their  possession. 

(4)  Personnel  are  authorized  to  take  or 
catch  crabs  with  one  crab  trap  or  crab 
pot  per  person  from  Fort  Morrroe  piers. 

(d)  Saltwater  fishing  licenses.  Persons 
ages  16  through  64,  fishing  with  a  rod 


and  reel,  or  any  other  fishing  device,  in 
Virginia’s  portion  of  the  Chesapeake  Bay 
or  in  saltwater  or  tidal  tributaries 
require  a  saltwater  fishing  license.  Refer 
to  the  1994  Virginia  Freshwater  and 
Saltwater  Fishing  Regulations  booklet 
for  exemptions  and  fee  information. 

This  booklet  is  available  at  the  Outdoor 
Recreation  Office,  Building  165,  Fort 
Monroe. 

(e)  In  accordance  with  Codes  of 
Virginia  S 28.1-174  and  S 28.1-165, 
persons  without  a  license  to  take  crabs 
will  be  permitted  to  take  or  catch  1 
bushel  of  hard-shell  crabs  and  2  dozen 
peeler  crabs  per  day,  per  household.  A 
first  violation  of  any  regulation  under 
the  Code  of  Virginia  in  regards  to 
fishing,  crabbing,  etc.,  is  a  Class  3 
misdemeanor;  second  or  subsequent 
violations  of  these  provisions  is  a  Class 
1  misdemeanor  in  accordance  with 

S  28.2-903,  Code  of  Virginia. 

(f)  All  patrons  are  responsible  for  the 
conduct  of  their  family  members  and 
guests.  They  are  also  responsible  for  the 
proper  disposal  of  all  personal  refuse 
into  the  proper  receptacles.  Refuse  such 
as  seaweed,  leftover  bait,  unwanted  fish, 
crabs,  etc.,  will  NOT  be  left  on  piers  or 
placed  in  trash  receptacles.  All  refuse  of 
this  type  will  be  thrown  overboard. 
However,  it  is  illegal  and  a  violation  of 
existing  law  to  throw  fishing  line,  paper, 
plastic  materials,  and  other  debris  into 
the  water.  Doing  so  may  lead  to  a  fine 

or  imprisonment,  or  both.  All  man-made 
materials  will  be  deposited  in  proper 
trash  receptacles  or  recycled. 

(g)  Cleaning  of  fish  is  not  allowed  on 
Fort  Monroe  piers  and  seawalls. 

(h)  Littering  (to  include  leaving 
seaweed,  bait,  or  fish  on  piers)  is 
prohibited.  Failure  to  comply  with 
established  policies  may  result  in  the 
loss  of  installation  fishing  privileges. 

(i)  Children  under  12  years  of  age 
must  be  accompanied  by  a  responsible 
adult  at  all  Fort  Monroe  fishing  piers. 

(i)  The  moat  is  off  limits  to  fishing. 

(k)  The  Fort  Monroe  fishing  map  at 
Appendix  A  to  this  subpart,  visually 
outlines  all  areas  authorized  for  each 
category  of  user.  Copies  of  this  map  are 
available  at  the  Outdoor  Recreation 
Office,  Building  165. 

(l)  In  accordance  with  the  Directorate 
of  Provost  Marshal,  police  officers  from 
the  Virginia  Marine  Resources 
Commission  (VMRC)  will  enforce 
VMRC  fishing  regulations  at  Fort 
Monroe  fishing  areas. 

§552.185  Eligibility. 

The  following  personnel  are 
authorized  to  fish  on  Fort  Monroe: 

(a)  Active  duty  and  retired  military 
personnel,  their  family  members,  and 
Department  of  Defense  civilian 


employees,  as  specified  on  the  fishing 
map  at  Appendix  A  to  this  subpart. 

(b)  All  other  personnel,  as  specified 
on  the  fishing  map  at  Appendix  A  to 
this  subpart. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer 
(FR  Doc.  94-21608  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  3710-0B-M 


Department  of  the  Navy 
32  CFR  Part  776 

Judge  Advocate  General’s  Instruction 
5803.1  A;  Professional  Conduct  of 
Attorneys  Practicing  Under  the 
Supervision  of  the  Judge  Advocate 
General 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  sets  forth 
regulations  concerning  the  professional 
conduct  of  attorneys  practicing  law 
under  the  supervision  of  the  Judge 
Advocate  General  of  the  Navy.  This  rule 
is  being  published  to  codify  the  Judge 
Advocate  General’s  Instruction  5803.1  A, 
Professional  Conduct  of  Attorneys 
Practicing  Under  the  Supervision  of  the 
Judge  Advocate  General. 

EFFECTIVE  DATE:  September  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  P.W.  Kelley,  Office  of  the  Judge 
Advocate  General,  Administrative  Law 
Division,  200  Stovall  Street,  Alexandria, 
VA  22332-2400.  Telephone:  (703)  614- 
1781. 

SUPPLEMENTARY  INFORMATION:  This  part 
establishes  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  attorneys  practicing  law 
under  the  supervision  of  the  Judge 
Advocate  General  (JAG)  for  relations 
with  non-DOD  civilian  counsel, 
petitions  for  outside  law  practice  of 
naval  service  attorneys,  and  a 
description  of  the  complaint  processing 
procedure.  This  part  ensures  that 
attorneys  practicing  law  under  the 
supervision  of  the  JAG  will  be  provided 
with  rules  of  professional  conduct  with 
which  they  must  comply  in  order  to 
remain  in  "good  standing.’’  Although 
the  rules  of  professional  conduct  do  not 
apply  to  nonlawyers,  they  do  define  the 
type  of  ethical  conduct  that  the  public 
and  the  military  community  have  a  right 
to  expect  not  only  of  lawyers  but  also 
of  their  nonlawyer  employees.  It  has 
been  determined  that  invitation  of 
public  comment  on  these  changes  to  the 
Department  of  the  Navy’s  implementing 
instruction  prior  to  adoption  would  be 
impractical  and  unnecessary,  and  is 
therefore  not  required  under  the  public 
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rule-making  provisaons  of  32  CFR  parts 
336  and  701.  Int^ested  persons, 
however,  are  invited  to  comment  in 
wTiting.  Written  comments  received  will 
be  considered  in  making  amendments  or 
revisions  to  32  CFR  part  776  or  the 
naval  instruction  upon  which  it  is 
based.  It  has  been  determined  that  this 
final  rule  is  not  a  major  rule  within  the 
criteria  specified  in  Executive  Order 
12291  and  does  not  have  substantial 
impact  on  the  public.  This  submission 
is  a  statement  of  policy  and  as  such  can 
be  effective  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  32  CFR  Part  776 

Conflicts  of  interests.  Lawyers.  Legal 
services.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
Preamble,  part  776  is  added  to  32  CFR 
chapter  VI  to  read  as  follows; 

PART  776— PROFESSIONAL 
CONDUCT  OF  ATTORNEYS 
PRACTICING  UNDER  THE 
SUPERVISION  OF  THE  JUDGE 
ADVOCATE  GENERAL 

Subpart  A — General,  Preamble  and 
Premises 

Sec. 

776.1  Purpose. 

776.2  Applicability. 

776.3  Policy. 

776.4  Attorney-client  retatioo^ip.s 

776.5  fudicial  conduct 

776.6  Conflict 

776.7  Reporting  requirements. 

776.8  Professional  Responsibility 
Committee. 

776.9  Rules  Counsel. 

776.10  Informal  ethics  advice. 

776.11  Outside  part-time  practice  of  law 

776.12  Maintenance  of  tiles. 

776.13  Preamble. 

776.14  Premises. 

776.15-776.19  IReserved] 

Subpart  B — Rules 

776.20  Comp^ence. 

776.21  Establishment  and  scope  ot 
representation. 

776.22  Diligence. 

776.23  Communication. 

776.24  Fees. 

776.25  Confidentiality  of  information. 

776.26  Conflict  of  interests;  General  rule. 

776.27  Conflict  of  interests;  Prohibited 
transactions. 

776.28  Conflict  of  interests;  Former  client. 

776.29  imputed  disqualification;  General 
rule. 

776.30  Successive  government  and  private 
cmplo>mient. 

776.31  Former  judge  or  arbitrator 

776.32  Department  of  the  Navy  as  client. 

776.33  Client  under  a  disability 

776.34  Safekeeping  property. 

776.35  Dedining  or  terminating 
representation. 

776.36  AcKisor 


776.37  Mediation. 

776.38  Evaluation  for  use  by  third  persons. 

776.39  Meritorious  claims  and  contentions. 

776.40  Expediting  litigation. 

776.41  Candor  and  obiigations  tow'ard  the 
tribunal. 

776.42  Fairness  to  exposing  party  and 
counsel. 

776.43  Impartiality  and  decorum  of 
tribunal. 

776.44  Extra-tribunal  statements. 

776.45  Judge  advocate  as  witness. 

776.46  Spedal  responsibilities  of  a  trial 
counsel. 

776.47  Advocate  in  nonadjudicative 
proceedings. 

776.48  Truthfulness  in  statements  to  others. 

776.49  Communication  with  person 
represented  by  counsel. 

776.50  Dealing  with  an  unrepresented 
person. 

776.51  Respect  forri^sof  third  persons. 

776.52  Responsibilities  of  the  judge 
advocate  general  and  supervisory  judge 
advocates. 

776.53  Responsibilities  of  a  subordinate 
judge  advocate. 

776.54  Responsibilities  regarding 
nonlawyer  assistants. 

776.55  Professional  independence  of  a 
judge  advocate. 

776.56  Unauthorized  practice  of  law 
776.57-776.65  IReserved! 

776.66  Bar  admission  and  disciplinary- 
matters. 

776.67  Judicial  and  legal  officials. 

776.68  Reporting  professional  misconduct. 

776.69  Misconduct. 

776.70  Jurisdiction. 

776.71-776.75  IReservedl 

Subpart  C — Complaint  Processing 
Procedures 

776.76  Policy. 

776.77  Related  investigations  and  actions. 

776.78  Informal  complaints. 

776.79  The  complaint. 

776.80  Initial  screening  and  Rules  Counsel. 

776.81  Charges. 

776.82  Preliminary  inquiry 

776.83  Ethics  investigation. 

776.84  Action  by  lAG. 

776.85  Finality. 

776.86  Report  to  bar. 

776.87-776.89  (Reserved) 

Subpart  0 — Outside  Part-Time  Law  Practice 
of  Naval  Service  Attorneys 

776.90  Background. 

776.91  Definition. 

776.92  Policy. 

776.93  Action. 

776.94  Revaiulation. 

776.95  Relations  with  non-DOD  civilian 
counsel. 

Authority:  10  U.S.C.  826. 827;  Manual  for 
Courts-MartiaL  United  States.  1984;  Secretary 
of  the  Navy  Instruction  5430.27A, 
Responsibility  of  the  Judge  Advocate  General 
for  Supervision  of  Certain  Legal  Services: 

U.S.  Nav7  Regulations,  1990. 


Subpait  A-4aenefal,  Preamble  and 
Premises 

§776.1  Purpose. 

In  furtherance  of  the  authority 
citations  jwhich.  if  not  found  in  local 
libraries,  are  available  from  the  Office  of 
the  Judge  Advocate  General 
(Administrative  Law  Division),  200 
Stovall  Street,  Alexandria.  VA  22332- 
2400],  which  require  the  fudge 
Advocate  General  (JAG)  to  supervise  the 
performance  of  legal  services  under  his 
cognizance  throughout  the  Department 
of  the  Navy  (DON),  this  part  is 
promulgated — 

(a)  To  establish  Rules  of  Professional 
Conduct  for  DON  civilian  and  military 
attorneys  practicing  under  the 
supervision  of  JAG; 

(b)  To  promulgate  procedures  for 
receiving,  processing,  and  taking  action 
on  complaints  of  professional 
misconduct  made  against  attorneys 
practicing  under  the  supervishm  of  JAG. 
or  certified  by  JAG  under  articles  26(b) 
or  27(b)  of  the  Unifonn  Code  of  Military 
Justice  (UCMJ)  (10  U.S.C.  826(b). 

827(b));  and 

(c)  To  prescribe  limitations  on.  and 
procedures  for,  processing  requests  to 
engage  hi  the  part-time  outside  practice 
of  law  by  DON  judge  advocates  or 
civilian  attorneys  under  the  superv-ision 
of  JAG. 

§776.2  Applicability. 

(a)  This  part  defines  the  professional 
ethical  obligations  of.  and  applies  to; 

(1)  Attorneys: 

(i)  Certified  by  JAG  under  the 
provisions  of  article  27(b).  UCMJ,  10 
U.S.C.  827(b); 

(ii)  Designated  by  JAG  as  legal 
assistance  attorneys: 

(iiij  Who  practice  within  DON  and 
who  are  certified  under  article  27(b). 
UCMJ,  10  U.S.C.  827tb),  or  who  are 
designated  as  a  legal  assistance  attorney 
by  the  Judge  Advocate  General/Chief 
Counsel  of  another  armed  force,  or  both; 
and 

(2j  Who  are  not  certified  in 
accordance  with  article  27(b),  UCMJ.  10 
U.S.C.  827(b),  or  designated  as  a  legal 
assistance  attorney,  but  who  practice 
under  the  supervision  of  JAG. 

(3)  Military  trial  and  appellate  judges 
who  practice  or  perform  legal  services 
under  the  cognizance  of  JAG. 

(4)  Reserve  judge  advocates  of  the 
Navy  or  Marine  Corps  on  active  duty, 
extended  active  duty,  active  duty  for 
training,  inactive  duty  for  training,  or 
when  performing  duties  subject  to  the 
supervision  of  JAG.  Subpart  D  of  this 
part,  how'ever,  does  not  apply  to  Reserve 
judge  advocates  unless  they  serve  on 
active  duty  for  more  than  30 
consecutive  days. 
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(5)  DON  civilian  counsel  practicing 
under  the  supervision  of  JAG. 

(6)  Civilian  counsel  representing 
individual  members  of  the  naval  service 
in  any  matter  for  which  JAG  is  charged 
with  supervising  the  provision  of  legal 
services  including,  but  not  limited  to, 
courts-martial,  administrative  boards, 
and  disability  evaluation  proceedings. 
Subpart  D  of  this  part,  however,  does 
not  apply  to  such  counsel. 

(b)  Altnough  subpart  B  of  this  part 
does  not  apply  to  nonlawyers,  the  rules 
in  that  subpart  do  define  the  type  of 
ethical  conduct  that  the  public  and  the 
military  community  have  a  right  to 
expect  not  only  of  lawyers  but  also  of 
their  non  lawyer  employees  and 
associates  in  all  matters  pertaining  to 
professional  conduct.  Accordingly, 
subpart  B  shall  serve  as  models  of 
ethical  conduct  for  the  following 
personnel  when  involved  with  the 
delivery  of  legal  services  under  the 
purview  of  JAG — 

(1)  Navy  legalmen  and  Marine  Corps 
legal  administrative  officers  and  legal 
service  specialists; 

(2)  Limited  duty  officers  (law); 

(3)  Legal  interns;  and 

(4)  Civilian  support  personnel 
including  paralegals,  legal  secretaries, 
legal  technicians,  secretaries,  court- 
reporters.  and  others  holding  similar 
positions.  Attorneys  who  supervise 
nonlawyer  employees  are  responsible 
for  their  ethical  conduct  to  the  extent 
provided  for  in  §  776.54. 


supplanted  or  barred  by.  and  does  not 
supplant  or  bar,  the  following  action 
from  being  taken  by  authorized  ofiicials, 
even  if  the  underlying  misconduct  is  the 
same — 

(1)  Punitive  or  disciplinary  action 
under  the  UCMJ;  or 

(2)  Administrative  action  under  the 
Manual  For  Courts-Martial  or  U.S.  Navy 
Regulations,  1990,  or  under  other 
applicable  authority. 

§  776.4  Attomey-cltent  relationships. 

(a)  The  executive  agency  to  which 
assigned  (DON  in  most  cases)  is  the 
client  served  by  each  DON  civilian 
attorney  or  judge  advocate  unless 
detailed  to  represent  another  client  by 
competent  authority.  Specific  guidelines 
are  contained  in  §  776.32. 

(b)  DON  judge  advocates  and  civilian 
attorneys  will  not  establish  attorney- 
client  relationships  with  any  individual 
unless  detailed,  assigned,  or  otherwise 
authorized  to  do  so  by  competent 
authority. 

(c)  Employment  of  non-DON  civilian 
counsel  by  an  individual  client  does  not 
alter  the  responsibilities  of  a  DON  judge 
advocate  or  civilian  attorney  to  that 
client.  Specific  guidance  is  set  forth  in 

§  776.95. 

§776.5  Judicial  corxluct 
To  the  extent  that  it  does  not  conflict 
with  statutes,  subpart  B  of  this  part,  or 
regulations  of  the  sort  mentioned  in 
§  776.3(b),  the  American  Bar 
Association’s  Code  of  Judicial  Conduct 
applies  to  all  military  and  appellate 
judges  and  to  all  judge  advocates  and 
other  attorneys  performing  judicial 
functions  under  JAG  supervision  within 
the  Department  of  the  Navy. 

§  776.6  Conflict 

To  the  extent  that  a  conflict  exists 
between  subpart  B  of  this  part  and  the 
rules  of  other  jurisdictions  that  regulate 
the  professional  conduct  of  attorneys, 
subpart  B  of  this  part  will  govern  the 
conduct  of  attorneys  engaged  in  legal 
functions  under  JAG  supervision. 

§  776.7  Reporting  requirements. 

Individuals  subject  to  this  part  shall 
promptly  report  to  the  Rules  Counsel 
(see  §  776.9)  discipline  by  another 
jurisdiction  upon  himself,  herself,  or 
another  individual  subject  to  this  part. 

§  776.8  Professional  Responsibility 
Committee. 

(a)  Composition.  This  standing 
committee  will  consist  of  the  Assistant 
Judge  Advocate  General  (AJAG)  for 
Military  Justice;  the  Principal  Deputy 
Assistant  Judge  Advocate  General 
(PDAJAG)  (Operations  &  Management); 
the  Chief  Judge.  Navy-Marine  Corps 


Trial  Judiciary;  and  in  cases  involving 
Marine  Corps  judge  advocates,  the 
Deputy  Director,  Judge  Advocate 
Division,  HQMC;  and  such  other 
personnel  as  JAG  from  time-to-time  may 
appoint.  A  majority  of  the  members 
constitutes  a  quorum.  The  Chairman  of 
the  Committee  shall  be  PDAJAG 
(Operations  &  Management).  The 
Chairman  may  excuse  members 
disqualified  for  cause,  illness,  or 
exigencies  of  military  service,  and  may 
request  JAG  to  appoint  additional  or 
alternative  members  on  a  temporary  or 
permanent  basis. 

(b)  Purpose.  (1)  When  requested  by 
JAG  or  by  the  Rules  Counsel,  the 
Committee  will  provide  formal  advisory 
opinions  to  JAG  regarding  application  of 
subpart  B  of  this  part  to  individual  or 
hypothetical  cases. 

(2)  On  its  own  motion,  the  Committee 
may  also  issue  formal  advisory  opinions 
on  ethical  issues  of  importance  to  the 
DON  legal  community. 

(3)  Upon  written  request,  the 
Committee  will  also  provide  forma) 
advisory  opinions  to  individuals  subject 
to  this  part  about  the  propriety  of 
proposed  courses  of  action  under 
subpart  B  of  this  part.  If  such  requests 
are  predicated  upon  full  disclosure  of 
all  relevant  facts,  and  if  the  Committee 
advises  that  the  proposed  course  of 
conduct  is  not  violative  of  subpart  B  of 
this  part,  then  no  adverse  action  under 
this  part  may  be  taken  against  an 
individual  who  acts  consistent  with  the 
Committee’s  advice. 

(4)  The  Committee  Chairman  will 
forward  copies  of  all  opinions  issued  by 
the  Committee  to  the  Rules  Counsel. 

§  776.9  Rules  Counsel. 

Appointed  by  JAG  to  act  as  a  special 
assistant  for  the  administration  of 
subpart  B  of  this  part,  the  Rules  Counsel 
derives  authority  from  JAG  and,  with 
respect  to  administrative  matters  under 
this  part,  has  “by  direction’*  authority. 
The  Rules  Counsel  shall  cause  opinions 
issued  by  the  Professional 
Responsibility  Committee  of  general 
interest  to  the  DON  legal  community  to 
be  published  in  summarized,  non¬ 
persona)  form  in  suitable  publications. 
Unless  another  officer  is  appointed  by 
JAG  to  act  in  individual  cases,  the 
following  officers  shall  act  as  Rules 
Counsel — 

(a)  In  cases  involving  Marine  Corps 
judge  advocates.  Director,  Judge 
Advocate  Division;  and 

(b)  In  all  other  cases.  Assistant  Judge 
Advocate  General  (Civil  Law). 

§  776.10  Informal  ethics  advice. 

(a)  Advisors.  Judge  advocates  may 
seek  informal  ethics  advice  either  from 


§776.3  Policy. 

(a)  EKDN  judge  advocates  and  civilian 
attorneys  to  whom  this  part  applies 
shall  maintain  the  highest  standards  of 
professional  ethical  conduct.  Loyalty 
and  fidelity  to  the  United  States,  to  the 
law,  to  clients  both  institutional  and 
individual,  and  to  the  rules  and 
principles  of  professional  ethical 
conduct  set  forth  in  subpart  B  of  this 
part  must  come  before  private  gain  or 
personal  interest. 

(b)  Subpart  B  and  related  procedures 
set  forth  herein  concern  matters  solely 
under  the  purview  of  JAG.  Whether 
conduct  or  failure  to  act  constitutes  a 
violation  of  the  duties  imposed  by  this 
part  is  a  matter  within  the  sole 
discretion  of  JAG  or  officials  authorized 
to  act  for  JAG.  The  subpart  B  rules  are 
not  substitutes  for,  and  do  not  take  the 
place  of,  other  rules  and  standards 
governing  DON  personnel  such  as  the 
Government  rules  of  ethical  conduct, 
the  Code  of  Conduct,  the  Uniform  Code 
of  Military  Justice,  and  the  general 
precepts  of  ethical  conduct  to  which  all 
officers  of  the  Navy  and  Marine  Corps 
are  expected  to  adhere.  Similarly,  action 
taken  pursuant  to  this  part  is  not 
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the  OJAG  officers  named  below  or  from 
their  supervisory  judge  advocates  in  the 
field.  Within  the  Office  of  the  JAG,  the 
following  officials  are  designated  to 
respond  to  informal,  oral  inquiries 
concerning  this  part  in  the  areas  of 
prai:tice  indicated — 

(1)  Head.  Military  Affairs/Personnel 
l.aw  Branch,  Administrative  Law 
Division:  administrative  boards  and 
related  matters: 

(2)  Deputy  Director,  Criminal  Law 
Division:  military  justice  matters; 

(3)  Deputy  Director,  Legal  A.ssistance 
Division:  legal  assistance  matters;  and 

(4)  Head.  Standards  of  Conduct/ 
Government  Ethics  Branch, 
Administrative  Law  Division;  all  others. 

(b)  Informal  advice.  Informal  ethics 
advice  will  not  be  provided  by  OJAG 
advisors  concerning  matters  currently  in 
litigation. 

(c)  Written  advice.  A  request  for 
informal  advice  does  not  relieve  the 
requestor  of  the  obligation  to  comply 
with  subpart  B  of  this  part.  Although 
DON  judge  advocates  and  civilian 
attorneys  are  encouraged  to  seek  advice 
when  in  doubt  as  to  their 
responsibilities,  they  remain  personally 
responsible  for  their  professional 
conduct.  If,  however,  a  subordinate 
judge  advocate  acts  in  accordance  with 
a  supervisory  judge  advocate’s  written 
and  reasonable  resolution  of  an  arguable 
que.stion,  then  no  adverse  action  under 
this  part  may  be  taken  against  the 
subordinate  judge  advocate.  JAG  is  not 
bound  by  unv%Titten  advice  or  by  advice 
provided  by  non.supendsors. 

§  776.1 1  Outside  part-time  practice  of  law. 

A  DON  attorney’s  primary 
professional  responsibility  is  to  the 
executive  agency  to  which  assigned,  and 
he  or  she  is  expected  to  devote  the 
required  amount  of  effort  and  time  to 
.satisfactorily  accomplish  assigned 
duties.  The  outside  practice  of  law, 
therefore,  must  be  carefully  monitored. 
Attorneys  to  whom  this  section  applies 
who  wish  to  engage  in  the  part-time, 
outside  practice  of  law  must  first  obtain 
permission  from  JAG.  Details  are 
contained  in  Subpart  D  of  this  part. 

§  776.1 2  Maintenance  of  files. 

Ethics  complaint  records  and  outside, 
part-time  law  practice  request  files  shall 
be  maintained  by  the  Administrative 
Law'  Division,  Office  of  the  Judge 
Advocate  General. 

(a)  Files  shall  be  labeled  with  the 
name  of  the  individual  against  whom 
complaints  are  made,  or  who  request 
permission  to  engage  in  the  part-time 
outside  practice  of  law,  and  w’ill  contain 
the  request,  complaint,  reports  of 


investigation,  related  correspondence, 
and  allied  papers. 

(b)  Requests  for  access  to  such  records 
should  be  referred  to  DAJAG 
(Administrative  Law  Division),  Office  of 
the  Judge  Advocate  General,  200  Stovall 
Street,  Alexandria,  Virginia  22332- 
2400. 

(c)  Local  command  files  regarding 
complaints  will  not  be  maintained. 
Commanding  officers  and  other 
supervisory  personnel  may,  however, 
maintain  their  own  personal  files  but 
miust  not  share  their  contents  with 
others. 

§776.13  Preamble. 

(a)  Rules  of  Professional  Conduct.  (1) 

A  judge  advocate  in  the  naval  service  is 
a  representative  of  clients,  an  officer  of 
the  legal  system,  a  commissioned 
officer,  and  a  public  citizen  who  has  a 
special  responsibility  for  the  quality  of 
justice  and  legal  services  provided  to 
the  Department  of  the  Navy  and  to 
individual  clients.  The  Rules  of  » 
Professional  Conduct  set  out  in  subpart 
B  of  this  part  govern  the  ethical  conduct 
of  naval  judge  advocates  practicing 
under  the  Uniform  Code  of  Military 
Justice,  the  Manual  for  Courts-Martial, 

10  U.S.C.  1044  (Legal  Assistance),  other 
laws  of  the  United  States,  and 
regulations  of  the  Department  of  the 
Navy. 

(2)  The  rules  in  subpart  B  of  this  part 
are  specifically  addressed  to  the 
conduct  of  judge  advocates  but  apply  to 
all  other  lawyers  who  practice  under  the 
supervision  of  the  Judge  Advocate 
General  of  the  Navy.  (Use  of  the  term 
“judge  advocate’’  in  subpart  B  applies  to 
all  lawyers  unless  otherwise  indicated.) 

(b)  [Reserved] 

§776.14  Premises. 

(a)  The  rules  in  subpart  B  of  this  part 
are  based  on  the  premises  that  follow'. 
The  interpretation  of  subpart  B  of  this 
part  should  flow  firom  their  common 
meaning  and  the  comments.  To  the 
extent  that  any  ambiguity  or  conflict 
exists,  subpart  B  of  this  part  should  be 
interpreted  consistent  with  this 
hierarchy  of  premises. 

(1)  Judige  advocates  must  obey  the  law 
and  military  regulations,  and  counsel 
clients  to  do  so. 

(2)  Ethical  rules  must  be  followed. 

(3)  Ethical  rules  should  be  consistent 
with  law.  If  law  and  ethics  conflict,  the 
law  prevails  unless  an  ethical  rule  is 
constitutionally  based. 

(4)  A  judge  advocate  must  protect  the 
legal  rights  and  interests  of  clients, 
organizational  and  individual. 

(5)  The  military  criminal  justice 
system  is  a  truth-finding  process 
consistent  with  constitutional  law. 


(6)  A  judge  advocate  must  be  honest 
and  truthful  in  all  dealings. 

(7)  A  judge  advocate  shall  not  derive 
personal  gain,  other  than  from  the  U.S. 
Government,  from  the  performance  of 
official  duties. 

(8)  A  judge  advocate  shall  maintain 
the  integrity  of  the  legal  and  militarj' 
professions. 

(b)  [Reserved] 

Subpart  B — Rules 

§776.20  Competence. 

(a)  Competence.  A  judge  advocate 
shall  provide  competent,  diligent,  and 
prompt  representation  to  a  client. 
Competent  representation  requires  the 
legal  know'ledge,  skill,  thoroughness, 
and  expeditious  preparation  reasonably 
necessary  for  representation.  Initial 
determinations  as  to  competence  of  a 
judge  advocate  for  a  particular 
assignment  shall  be  made  by  a 
supervising  judge  advocate  before  case 
or  issue  assignments;  however,  assigned 
judge  advocates  may  consult  with 
supervisors  concerning  competence  in  a 
particular  case. 

(b)  [Reserved] 

§  776.21  Establishment  and  scope  of 
representation. 

(a)  Establishment  and  scope  of 
representation.  (1)  Formation  of 
attorney-client  relationships  by  judge 
advocates  with,  and  representation  of, 
clients  is  permissible  only  when  the 
judge  advocate  is  authorized  to  do  so  by 
competent  authority. 

(2)  The  subject  matter  scope  of  a  judge 
advocate’s  representation  w'ill  be 
consistent  with  the  terms  of  the 
assignment  to  perform  specific 
representational  or  advisory  duties.  A 
judge  advocate  shall  inform  clients  at 
the  earliest  opportunity  of  any 
limitations  of  representation  and 
professional  responsibilities  of  the  judge 
advocate  towards  the  client. 

(3)  A  judge  advocate  shall  follow  the 
client’s  well-informed  and  lawful 
decisions  concerning  case  objectives, 
choice  of  counsel,  forum,  pleas,  whether 
to  testify,  and  settlements. 

(4)  A  judge  advocate’s  representation 
of  a  client  does  not  constitute  an 
endorsement  of  the  client’s  political, 
economic,  social,  or  moral  views  or 
activities. 

(5)  A  judge  advocate  shall  not  counsel 
or  assist  a  client  to  engage  in  conduct 
that  the  judge  advocate  knows  is 
criminal  or  fraudulent,  but  a  judge 
advocate  may  discuss  the  legal  and 
moral  consequences  of  any  proposed 
course  of  conduct  w'ith  a  client,  and 
may  counsel  or  assist  a  client  in  making 
a  good  faith  effort  to  determine  the 
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validity,  scope,  meaning,  or  application 
of  the  law. 

(b)  [Reserved! 

§776.22  Diligence. 

(a)  Diligence.  A  judge  advocate  shall 
act  with  reasonable  diligence  and 
promptness  in  representing  a  client,  and 
in  every  case  shall  consult  with  a  client 
as  soon  as  practicable  and  as  often  as 
necessary  upon  being  assigned  to  the 
case  or  issue. 

(b)  [Reserved! 

§776.23  Communication. 

(a)  Communication.  (1)  A  judge 
advocate  shall  keep  a  client  reasonably 
informed  about  the  status  of  a  matter 
and  promptly  comply  with  reasonable 
requests  for  information. 

(2)  A  judge  advocate  shall  explain  a 
matter  to  the  extent  reasonably 
necessary  to  permit  the  client  to  make 
informed  decisions  regarding  the 
representation. 

(b)  [Reserved! 

§776.24  Fees. 

In  this  section,  the  term  “judge 
advocate”  refers  only  to  judge  advocates 
and  other  attorneys  employed  by  the 
Department  of  the  Navy.  The  term 
“lawyer”  refers  to  all  other  lawyers 
subject  to  this  subpart  B. 

(a)  Fees.  (1)  A  judge  advocate  shall  not 
accept  any  salary,  fee,  compensation,  or 
other  payments  or  benefits,  directly  or 
indirectly,  other  than  government 
compensation,  for  services  provided  in 
the  course  of  the  judge  advocate’s 
government  duties  or  employment. 

(2)  A  judge  advocate  shall  not  accept 
any  salary  or  other  payments  as 
compensation  for  legal  services 
rendered,  by  that  judge  advocate  in  a 
private  capacity,  to  a  client  who  is 
eligible  for  assistance  under  the 
Department  of  the  Navy  Legal 
Assistance  Program,  unless  so 
authorized  by  the  Judge  Advocate 
General.  This  paragraph  (a)(2)  does  not 
apply  to  Reserve  judge  advocates  not 
serving  on  extended  active  duty. 

(3)  A  Reserve  judge  advocate,  whether 
or  not  serving  on  extended  active  duty, 
who  has  initially  represented  or 
interviewed  a  client  or  prospective 
client  concerning  a  matter  as  part  of  the 
judge  advocate’s  official  Navy  or  Marine 
Corps  duties,  shall  not  accept  any  salary 
or  other  payments  as  compensation  for 
services  rendered  to  that  client  in  a 
private  capacity  concerning  the  same 
general  matter  for  which  the  client  was 
seen  in  an  official  capacity,  unless 
authorized  by  the  Judge  Advocate 
General  to  do  so. 

(4)  A  judge  advocate  shall  not  accept 
any  payments  or  benefits,  actual  or 


constructive,  directly  or  indirectly,  for 
making  a  referral  of  a  client. 

(5)  Lawyers  not  employed  by  the 
Federal  Government  may  charge  fees. 
Fees  shall  be  reasonable.  Factors 
considered  in  determining  the 
reasonableness  of  a  fee  include  the 
following: 

(i)  The  time  and  labor  required,  the 
novelty  and  difficulty  of  the  questions 
involved,  and  the  skill  requisite  to 
perform  the  legal  service  properly; 

(ii)  The  likelihood,  if  apparent  to  the 
client,  that  the  acceptance  of  the 
particular  employment  will  preclude 
other  employment  by  the  lawyer; 

(iii)  The  fee  customarily  charged  in 
the  locality  for  similar  legal  services; 

(iv)  The  amount  involved  and  the 
results  obtained; 

(v)  The  time  limitations  imposed  by 
the  client  or  by  the  circumstances; 

(vi)  The  nature  and  length  of  the 
professional  relationship  with  the 
client; 

(vii)  The  experience,  reputation,  and 
ability  of  the  lawyer  or  lawyers 
performing  the  services;  and 

(viii)  Whether  the  fee  is  fixed  or 
contingent. 

(6)  When  the  lawyer  has  not  regularly 
represented  the  client,  the  basis  or  rate 
of  the  fee  shall  be  communicated  to  the 
client,  preferably  in  writing,  before  or 
within  a  reasonable  time  after 
commencing  in  representation. 

(7)  A  fee  may  be  contingent  on  the 
outcome  of  the  matter  for  which  the 
service  is  rendered,  except  in  a  matter 
in  which  a  contingent  fee  is  prohibited 
by  paragraph  (a)(8)  of  this  section  or 
other  law.  A  contingent  fee  agreement 
shall  be  in  writing  and  shall  state  the 
method  by  which  the  fee  is  to  be 
determined,  including  the  percentage  or 
percentages  that  shall  accrue  to  the 
lawyer  In  the  event  of  settlement,  trial 
or  appeal,  litigation  and  other  expenses 
to  be  deducted  from  the  recovery,  and 
whether  such  ex{}enses  are  to  be 
deducted  before  or  after  the  contingent 
fee  is  calculated.  Upon  conclusion  of  a 
contingent  fee  matter,  the  lawyer  shall 
provide  the  client  with  a  written 
statement  stating  the  outcome  of  the 
matter  and,  if  there  is  a  recovery, 
showing  the  remittance  to  the  client  and 
the  method  of  its  determination. 

(8)  A  lawyer  shall  not  enter  into  an 
arrangement  fw.  charge,  or  collect: 

(i)  Any  fee  in  a  domestic  relations 
matter,  the  payment  or  amount  of  which 
is  contingent  upon  the  securing  of  a 
divorce  or  upon  the  amount  of  alimony 
or  support,  or  property  settlement  in 
lieu  thereof,  or 

(ii)  A  contingent  fee  for  representing 
an  accused  in  a  criminal  case. 


(9)  A  division  of  fee  between  lawyers 
who  are  not  in  the  same  F rm  may  bie 
made  only  if: 

(1)  The  division  is  in  proportion  to  the 
services  performed  by  each  lawyer  or, 
by  written  agreement  with  the  client, 
each  lawyer  assumes  joint  responsibility 
for  the  representation; 

(ii)  The  client  is  advised  of  and  does 
not  object  to  the  participation  of  all  the 
lawyers  involved;  and 

(iii)  The  total  fee  is  reasonable. 

(b)  [Reserved! 

§  776.25  Confidentiality  of  information. 

(a)  Confidentiality  of  information.  (1) 

A  judge  advocate  shall  not  reveal 
information  relating  to  representation  of 
a  client  unless  the  client  consents  after 
consultation,  except  for  disclosures  that 
are  impliedly  authorized  in  order  to 
carry  out  the  representation,  and  except 
as  stated  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section. 

(2)  A  judge  advocate  shall  reveal  such 
information  to  the  extent  the  judge 
advocate  reasonably  believes  necessary 
to  prevent  the  client  from  committing  a 
criminal  act  that  the  judge  advocate 
believes  is  likely  to  result  in  imminent 
death  or  substantial  bodily  harm,  or 
significant  impairment  of  national 
security  or  the  readiness  or  capability  of 
a  military  unit,  vessel,  aircraft,  or 
weapon  system. 

(3)  A  judge  advocate  may  reveal  such 
information  to  the  extent  the  judge 
advocate  reasonably  believes  necessary 
to  establish  a  claim  or  defense  on  behalf 
of  the  judge  advocate  in  a  controversy 
between  the  judge  advocate  and  the 
client,  to  establish  a  defense  to  a 
criminal  charge  or  civil  claim  against 
the  judge  advocate  based  upon  conduct 
in  whi^  the  client  was  involved,  or  to 
respond  to  allegations  in  any  proceeding 
concerning  the  judge  advocate’s 
representation  of  the  client. 

(b)  [Reserved! 

§  776.26  Conflict  of  Interests:  General  rule. 

(a)  Conflict  of  Interests:  General  rule. 
(1)  A  judge  advocate  shall  not  represent 
a  client  if  the  representation  of  that 
client  will  be  directly  adverse  to  another 
client,  unless: 

(1)  The  judge  advocate  reasonably 
believes  the  representation  will  not 
adversely  affect  the  relationship  with 
the  other  client;  and 

(ii)  Each  client  consents  after 
consultation. 

(2)  A  judge  advocate  shall  not 
represent  a  client  if  the  representation  of 
that  client  may  be  materially  limited  by 
the  judge  advocate’s  responsibilities  to 
another  client  or  to  a  third  person,  or  by 
the  judge  advocate’s  own  interests, 
unless: 
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(i)  The  judge  advocate  reasonably 
believes  the  representation  will  not  be 
adversely  affected:  and, 

(ii)  The  client  consents  after 
consultation.  When  representation  of 
multiple  clients  in  a  single  matter  is 
undertaken,  the  consultation  shall 
include  explanation  of  the  implications 
of  the  common  representation  and  the 
advantages  and  risks  involved. 

(b)  [Reserved] 

§  776.27  Conflict  of  interests:  Prohibited 
transactions. 

(a)  Conflict  of  interests:  Prohibited 
transactions.  (1)  Judge  advocates  shall 
strictly  adhere  to  current  Department  of 
the  Navy  Standards  of  Conduct 
Regulations  and  shall  not: 

(i)  Knowingly  enter  into  any  business 
transactions  on  behalf  of,  or  adverse  to, 
a  client’s  interest  which  directly  or 
indirectly  relate  to  or  result  from  the 
attorney-client  relationship,  or 
otherwise  profit,  directly  or  indirectly, 
through  knowledge  acquired  during  the 
course  of  the  judge  advocate’s  official 
duties; 

(ii)  Accept  compensation  or  gifts  in 
any  form  from  a  client  or  other  person 
or  entity,  other  than  the  U.S. 
Government,  for  the  performance  of 
official  duties; 

(iii)  Provide  any  financial  assistance 
to  a  client  or  otherwise  serve  in  a 
financial  or  proprietorial  fiduciary  or 
bailment  relationship,  unless  otherwise 
specifically  authorized  by  competent 
authority; 

(iv)  Negotiate  any  settlement  on 
behalf  of  multiple  clients  in  a  single 
matter  unless  each  client  provides  his  or 
her  fully  informed  consent; 

(v)  Represent  a  client  whose  interests 
are  materially  adverse  to  the  interests  of 
a  former  client,  unless  the  former  client 
consents,  or  use  information  from  the 
former  representation  to  the 
disadvantage  of  that  former  client, 
except  as  permitted  or  required  under 

§  776.26  or  when  the  information  has 
become  otherwise  generally  know'n; 

(vi)  make  any  referrals  of  legal  or 
other  business  to  any  non-governmental 
law'yer  or  enterprise  with  whom  the 
judge  advocate  has  any  present  or 
expected  direct  or  indirect  personal 
interest;  any  referrals  must  be  made 
strictly  without  regard  to  personal 
interests  of  the  judge  advocate,  and 
special  care  shall  be  taken  not  to  give 
preferential  treatment  to  Reserve  judge 
advocates  or  other  government  attorneys 
in  their  private  capacities; 

(vii)  Make  or  negotiate  an  agreement 
giving  the  judge  advocate  literary  or 
media  rights  for  a  portrayal  or  account 
based  in  substantial  part  on  information 
relating  to  representation  of  a  client;  or. 


(viii)  Represent  a  client  in  a  matter 
directly  adverse  to  a  person  who  the 
judge  advocate  knows  is  represented  by 
another  law'yer  who  is  related  as  parent, 
child,  sibling  or  spouse  to  the  judge 
advocate,  except  upon  consent  by  the 
client  after  consultation  regarding  the 
relationship. 

(2)  [Reserved] 

(b)  [Reserved] 

§  776.28  Conflict  of  interests:  Former 
client 

(a)  Conflict  of  interests:  Former  client. 
(1)  A  judge  advocate  who  has 
represented  a  client  in  a  matter  shall  not 
thereafter: 

(1)  Represent  another  person  in  the 
same  or  a  substantially  related  matter  in 
which  the  person’s  interests  are 
materially  adverse  to  the  interests  of  the 
former  client,  unless  the  former  client 
consents  after  consultation:  or, 

(ii)  Use  information  relating  to  the 
representation  to  the  disadvantage  of  the 
former  client  or  to  the  judge  advocate’s 
owTi  advantage,  except  as  §  776.25 
would  permit  with  respect  to  a  client  or 
when  the  information  has  become 
generally  known. 

(2)  [Reserved] 

(b)  [Reserved] 

§  776.29  Imputed  disqualification:  General 
rule. 

Judge  advocates  working  in  the  same 
militar)'  law  office  are  not  automatically 
disqualified  from  representing  a  client 
because  any  of  them  practicing  alone 
would  be  prohibited  from  doing  so  by 
§  776.26,  §  776.27,  776.28,  or  §  776.37. 

§  776.30  Successive  government  and 
private  employment 

(a)  Successive  government  and  private 
employment.  (1)  Except  as  the  law  or 
regulations  may  otherwise  expressly 
permit,  a  former  judge  advocate  shall 
not  represent  a  private  client  in 
connection  with  a  matter  in  which  the 
judge  advocate  participated  personally 
and  substantially  as  a  public  officer  or 
employee,  unless  the  appropriate 
government  agency  consents  after 
consultation.  If  a  former  judge  advocate 
in  a  firm  wnth  w'hich  that  judge  advocate 
is  associated  knows  that  the  firm  or 
anyone  associated  with  the  firm  is 
undertaking  or  continuing 
representation  in  such  a  matter: 

(i)  The  disqualified  former  judge 
advocate  must  ensure  that  he  or  she  is 
screened  from  any  participation  in  the 
matter  and  is  apportioned  no  part  of  the 
fee  or  any  other  benefit  therefrom:  and, 

(ii)  Must  provide  written  notice 
promptly  to  the  appropriate  government 
agency  to  enable  it  to  ascertain 
compliance  with  the  provisions  of  this 
section. 


(2)  Except  as  the  law'  or  regulations 
may  otherwise  expressly  permit,  a 
former  judge  advocate  who  has 
information  known  to  be  confidential 
government  information  about  a  person 
which  was  acquired  w’hen  the  former 
judge  advocate  was  a  public  officer  may 
not  represent  a  private  client  whose 
interests  are  adverse  to  that  person  in  a 
matter  in  which  the  information  could 
be  used  to  the  material  disadvantage  of 
that  person.  The  former  judge  advocate 
may  continue  association  w'ith  the  firm 
only  if  the  disqualified  judge  advocate 
is  screened  from  any  p^ticipation  in  the 
matter  and  is  apportioned  no  part  of  the 
fee  or  any  other  benefit  therefrom. 

(3)  Except  as  the  law  or  regulations 
may  otherw'ise  expressly  permit,  a  judge 
advocate  shall  not: 

(i)  Participate  in  a  matter  in  which  the 
judge  advocate  participated  personally 
and  substantially  while  in  private 
practice  or  nongovernmental 
employment,  unless  under  applicable 
law  no  one  is,  or  by  lawful  delegation 
may  be,  authorized  to  act  in  the  judge 
advocate’s  stead  in  the  matter;  or, 

(ii)  Negotiate  for  private  employment 

with  any  person  who  is  involved  as  a 
party  or  as  attorney  for  a  party  in  a 
matter  in  w'hich  the  judge  advocate  is 
participating  personally  and  » 

substantially. 

(4)  As  used  in  this  section,  the  term 
“matter”  includes: 

(i)  Any  judicial  or  other  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  claim, 
controversy,  investigation,  charge, 
accusation,  arrest  or  other  particular 
matter  involving  a  specific  party  or 
parties;  and, 

(ii)  Any  otlier  matter  covered  by  the 
conflict  of  interest  rules  of  the 
appropriate  government  agency. 

(5)  As  used  in  this  section,  the  term 
“confidential  governmental 
information”  means  information  which 
has  been  obtained  under  governmental 
authority  and  which,  at  the  time  this 
section  is  applied,  the  government  is 
prohibited  by  law  or  regulations  from 
disclosing  to  the  public  or  has  a  legal 
privilege  not  to  disclose,  and  which  is 
not  otherwise  available  to  the  public. 

(b)  [Reserved] 

§  776.31  Former  Judge  or  arbitrator. 

(a)  Former  judge  or  arbitrator.  (1) 
Except  as  stated  in  paragraph  (a)(3)  of 
this  section,  a  judge  advocate  shall  not 
represent  anyone  in  connection  with  a 
matter  in  which  the  judge  advocate 
participated  personally  and 
substantially  as  a  judge  or  other 
adjudicative  officer,  arbitrator,  or  law 
clerk  to  such  a  person,  unless  all  parties 
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to  the  proceeding  consent  after 
disclosure. 

(2)  A  judge  advocate  shall  not 
negotiate  for  employment  with  any 
person  who  is  involved  as  a  party  or  as 
attorney  for  a  party  in  a  matter  in  which 
♦he  judge  advocate  is  participating 
personally  and  substantially  as  a  judge 
or  other  adjudicative  officer.  A  judge 
advocate  serving  as  law  clerk  to  a  judge, 
other  adjudicatwe  officer,  or  arbitrator 
may  negotiate  for  employment  with  a  a 
party  or  attorney  involved  in  a  matter  in 
which  the  clerk  is  participating 
personally  and  substantially,  but  only 
after  the  judge  advocate  has  notified  the 
judge,  other  adjudicative  officer,  or 
arbitrator. 

(3)  An  arbitrator  selected  as  a  partisan 
of  a  party  in  a  multi-member  arbitration 
panel  is  not  prohibited  from 
subsequently  representing  that  party. 

(b)  [Reserved] 

§  776.32  Department  of  the  Navy  as  client 

(a)  Department  of  the  Navy  as  client. 

(1)  Except  when  representing  an 
individual  client  pursuant  to  paragraph 
(a)(6)  of  this  section,  a  judge  advocate 
for  the  naval  service  represents  the 
Department  of  the  Navy  (or  the 
Executive  agency  to  which  assigned) 
acting  through  its  authorized  officials. 
These  officials  include  the  heads  of 
organizational  elements  within  the 
naval  service,  such  as  the  commanders 
of  fleets,  divisions,  ships  and  other 
heads  of  activities.  When  a  judge 
advocate  for  the  naval  service  is 
assigned  to  such  an  organizational 
element  and  designated  to  provide  legal 
services  to  the  head  of  the  organization, 
a  lawyer-client  relationship  exists 
between  the  judge  advocate  and  the 
Department  of  the  Navy  as  represented 
by  the  head  of  the  organization  as  to 
matters  within  the  scope  of  the  official 
business  of  the  organization.  The  head 
of  the  organization  may  not  invoke  the 
lawyer-client  privilege  or  the  rule  of  ' 
confidentiality  for  the  head  of  the 
organization’s  own  benefit  but  may 
invoke  either  for  the  benefit  of  the 
Department  of  the  Navy.  In  invoking 
either  the  lawyer-client  privilege  or 
lawyer-client  confidentiality  on  behalf 
of  the  Department  of  the  Navy,  the  head 
of  the  organization  is  subject  to  being 
overruled  by  higher  authority. 

(2)  If  a  judge  advocate  knows  that  an 
officer,  employee,  or  other  member 
associated  with  the  organizational  client 
is  engaged  in  action,  intends  to  act  or 
refuses  to  act  in  a  matter  related  to  the 
representation  that  is  either  adverse  to 
the  legal  interests  or  obligations  of  the 
Department  of  the  Navy  or  a  violation  of 
law  which  reasonably  might  be  imputed 
to  the  Department,  the  judge  advocate 


shall  proc-eed  as  is  reasonably  necessary 
in  the  best  interest  of  the  naval  service. 

In  determining  how  to  proceed,  the 
judge  advocate  shall  give  due 
consideration  to  the  seriousness  of  the 
violation  and  its  consequences,  the 
scope  and  nature  of  the  judge  advocate’s 
representation,  the  responsibility  in  the 
naval  service  and  the  apparent 
motivation  of  the  person  involved,  the 
policies  of  the  naval  service  concerning 
such  matters,  and  any  other  relevant 
considerations.  Any  measures  taken 
shall  be  designed  to  minimize  prejudice 
to  the  interests  of  the  naval  service  and 
the  risk  of  revealing  information  relating 
to  the  representation  to’ persons  outside 
the  service.  Such  measures  shall  include 
among  others: 

(i)  Advising  the  head  of  the 
organization  that  his  or  her  personal 
legal  interests  are  at  risk  and  that  he  or 
she  should  consult  counsel  as  there  may 
exist  a  conflict  of  interests  for  the  judge 
advocate,  and  the  judge  advocate’s 
responsibility  is  to  the  organization: 

(ii)  Asking  for  reconsideration  of  the 
matter  by  the  acting  official: 

(iii)  Advising  that  a  separate  legal 
opinion  on  the  matter  be  sought  for 
presentation  to  appropriate  authority  in 
the  naval  service:  or, 

(iv)  Referring  the  matter  to,  or  seeking 
guidance  from,  higher  authority  in  the 
technical  chain-of-command  including, 
if  warranted  by  the  seriou.sness  of  the 
matter,  referral  to  the  staff  judge 
advocate  assigned  to  the  staff  of  the 
acting  official’s  next  superior  in  the 
technical  chain-of-command. 

(3)  If,  despite  the  judge  advocate’s 
efforts  pursuant  to  paragraph  (a)(2)  of 
this  section,  the  highest  authority  that 
can  act  concerning  the  matter  insists 
upon  action  or  refuses  to  act,  in  clear 
violation  of  law,  the  judge  advocate  may 
terminate  representation  with  respect  to 
the  matter  in  question.  In  no  event  shall 
the  lawyer  participate  or  assist  in  the 
illegal  activity. 

(4)  In  dealing  with  the  officers, 
employees,  or  members  of  the  naval 
service  a  judge  advocate  shall  explain 
the  identity  of  the  client  when  it  is 
apparent  that  the  naval  service’s 
interests  are  adverse  to  those  of  the 
officer’s,  employee’s,  or  member’s. 

(5)  A  judge  advocate  representing  the 
naval  service  may  also  represent  any  of 
its  officers,  employees,  or  members, 
subject  to  the  provisions  of  §  776.26  and 
other  applicable  authority.  If  the 
Department  of  the  Navy’s  consent  to 
dual  representation  is  required  by 

§  776.26,  the  consent  shall  be  given  by 
an  appropriate  official  of  the 
Department  of  the  Navy  other  than  the 
individual  who  is  to  be  represented. 


(6)  A  judge  advocate  who  has  been 
duly  assigned  to  represent  an  individual 
who  is  subject  to  disciplinary  action  or 
administrative  proceedings,  or  to 
provide  legal  assistance  to  an 
individual,  has,  for  those  purposes,  an 
attorney-client  relationship  with  that 
individual. 

(b)  [Reserved] 

§  776.33  Client  under  a  disability. 

(a)  Client  under  a  disability.  (1)  When 
a  client’s  ability  to  make  adequately 
considered  decisions  in  connection  \yith 
the  representation  is  impaired,  whether 
because  of  minority,  mental  disability, 
or  for  some  other  reason,  the  judge 
advocate  shall,  as  far  as  reasonably 
possible,  maintain  a  normal  attorney- 
client  relationship  with  the  client. 

(2)  A  judge  advocate  may  seek  the 
appointment  of  a  guardian  or  take  other 
protective  action  with  respect  to  a  client 
only  when  the  judge  advocate 
reasonably  believes  that  the  client 
cannot  adequately  act  in  the  client’s 
own  interest. 

(b)  [Reserved] 

§776.34  Safekeeping  property. 

Judge  advocates  shall  not  normally 
hold  or  safeguard  property  of  a  client  or 
third  persons  in  connection  with 
representational  duties  under 
§776.27(a)(l)(iii). 

§  776.35  Declining  or  terminating 
representation. 

(a)  Declining  or  terminating 
representation.  (1)  Except  as  stated  in 
paragraph  (a)(3)  of  this  section,  a  judge 
advocate  shall  not  represent  a  client  or, 
when  representation  has  commenced, 
shall  seek  to  withdraw  from  the 
representation  of  a  client,  if: 

(1)  The  representation  will  result  in 
violation  of  this  subpart  B  or  other  law 
or  regulation: 

(ii)  The  judge  advocate’s  physical  or 
mental  condition  materially  irripairs  his 
or  her  ability  to  represent  the  client:  or 

(iii)  The  judge  advocate  is  dismissed 
by  the  client. 

(2)  Except  as  stated  in  paragraph  (a)(3) 
of  this  section,  a  judge  advocate  may 
seek  to  withdraw  from  representing  a 
client  if  withdrawal  can  be 
accomplished  without  material  adverse 
effect  on  the  interests  of  the  client,  or  if: 

(i)  The  client  persists  in  a  course  of 
action  involving  the  judge  advocate’s 
services  that  the  judge  advocate 
reasonably  believes  is  criminal  or 
fraudulent: 

(ii)  The  client  has  used  the  judge 
advocate’s  services  to  perpetrate  a  crime 
or  fraud: 

(iii)  The  client  insists  upon  pursuing 
an  objective  that  the  judge  advocate 
considers  repugnant  or  imprudent:  or. 
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(iv)  Other  good  cause  for  withdrawal 
exists. 

(3)  When  ordered  to  do  so  by  a 
tribunal  or  other  competent  authority,  a 
judge  advocate  shall  continue 
representation  notwithstanding  good 
cause  for  terminating  the  representation. 

(4)  Upon  termination  of 
representation,  a  judge  advocate  shall 
take  steps  to  the  extent  reasonably 
practicable  to  protect  a  client’s  interests, 
such  as  giving  reasonable  notice  to  the 
client,  allowing  time  for  assignment  or 
employment  of  other  counsel  and 
surrendering  papers  and  property  to 
which  the  client  is  entitled  and,  if  a 
civilian  lawyer  is  involved,  refunding 
any  advance  payment  of  fee  that  has  not 
been  earned.  The  judge  advocate  may 
retain  papers  relating  to  the  client  to  the 
extent  permitted  by  law. 

(b)  (Reserved] 

§  776.36  Advisor. 

In  representing  a  client,  a  judge 
advocate  shall  exercise  independent 
professional  judgment  and  render 
candid  advice.  In  rendering  advice,  a 
judge  advocate  should  refer  not  only  to 
law  but  to  other  considerations  such  as 
moral,  economic,  social,  and  political 
factors  that  may  be  relevant  to  the 
client’s  situation. 

§776.37  Mediation. 

(a)  Mediation.  (1)  A  judge  advocate 
may  act  as  a  mediator  between 
individuals  or  clients  if: 

(1)  The  judge  advocate  consults  with 
each  individual  concerning  the 
implications  of  the  mediation,  including 
the  advantages  and  risks  involved,  and 
the  effect  on  the  attorney-client 
conHdentiality,  and  obtains  each 
individual’s  consent  to  the  mediation: 

(ii)  The  judge  advocate  reasonably 
believes  that  the  matter  can  be  resolved 
on  terms  compatible  with  each 
individual’s  best  interests,  that  each 
individual  will  be  able  to  make 
adequately  informed  decisions  in  the 
matter,  and  that  there  is  little  risk  of 
material  prejudice  to  the  interests  of  any 
of  the  individuals  if  the  contemplated 
resolution  is  unsuccessful;  and, 

(iii)  The  judge  advocate  reasonably 
believes  that  the  mediation  can  be 
undertaken  impartially  and  without 
improper  effect  on  other  responsibilities 
the  judge  advocate  has  to  any  of  the 
individuals. 

(2)  While  acting  as  a  mediator,  the 
judge  advocate  shall  consult  with  each 
individual  concerning  the  decisions  to 
be  made  and  the  considerations  relevant 
in  making  them,  so  that  each  individual 
can  make  adequately  informed 
decisions. 


(3)  A  judge  advocate  shall  withdraw 
as  a  me^ator  if  any  of  the  individuals 
so  requests,  or  if  any  of  the  conditions 
stated  in  paragraph  (a)  of  this  section  is 
no  longer  satisfi^.  Upon  withdrawal, 
the  judge  advocate  shall  not  continue  to 
mediate  among  any  of  the  individuals  in 
the  matter  that  was  the  subject  of  the 
mediation  unless  each  individual 
consents. 

(b)  [Reserved] 

§  776.38  Evaluation  for  use  by  third 
persons. 

(a)  Evaluation  for  use  by  third 
persons.  (1)  A  judge  advocate  may 
undertake  an  evaluation  of  a  matter 
affecting  a  client  for  the  use  of  someone 
other  than  the  client  if; 

(1)  The  judge  advocate  reasonably 
believes  that  making  the  evaluation  is 
compatible  with  other  aspects  of  the 
judge  advocate’s  relationship  with  the 
client;  and 

(ii)  The  client  consents  after 
consultation. 

(2)  Except  as  disclosure  is  required  in 
connection  with  a  report  of  an 
evaluation,  information  relating  to  the 
evaluation  is  otherwise  protected  by 
§776.25. 

(b)  (Reserved] 

§  776.39  Meritorious  claims  and 
contentions. 

A  judge  advocate  shall  not  bring  or 
defend  a  proceeding,  or  assert  or 
controvert  an  issue  therein,  unless  there 
is  a  basis  for  doing  so  that  is  not 
frivolous,  or  which  includes  a  good- 
faith  argument  for  an  extension, 
modification,  or  reversal  of  existing  law. 
A  judge  advocate  representing  an 
accused  in  a  criminal  proceeding  or  the 
respondent  in  an  administrative 
proceeding  that  could  result  in 
incarceration,  discharge  from  the  naval 
service,  or  other  adverse  personnel 
action,  may  nevertheless  defend  the 
client  at  the  proceeding  to  ensure  that 
every  element  of  the  case  is  established. 

§776.40  Expediting  litigation. 

A  judge  advocate  shall  make 
reasonable  efforts  to  expedite  litigation 
or  other  proceedings  consistent  with  the 
interests  of  the  client  and  the  judge 
advocate’s  responsibilities  to  tribunals. 

§  776.41  Candor  and  obligations  toward 
the  tribunal. 

(a)  Candor  and  obligations  toward  the 
tribunal.  (1)  A  judge  advocate  shall  not 
knowingly: 

(i)  Make  a  false  statement  of  material 
fact  or  law  to  a  tribunal; 

(ii)  Fail  to  disclose  a  material  fact  to 
a  tribunal  when  disclosure  is  necessary 
to  avoid  assisting  a  criminal  or 
fraudulent  act  by  the  client; 


(iii)  Fail  to  disclose  to  the  tribunal 
legal  authority  in  the  controlling 
jurisdiction  known  to  the  judge 
advocate  to  be  directly  adverse  to  thtf 
position  of  the  client  and  not  disclosed 
by  opposing  counsel; 

(iv)  Offer  evidence  that  the  judge 
advocate  knows  to  be  false  (if  a  judge 
advocate  has  offered  material  evidence 
and  comes  to  know  of  its  falsity,  the 
judge  advocate  shall  take  reasonable 
remedial  measines);  or 

(v)  Disobey  an  order  imposed  by  a 
tribunal  unless  done  openly  before  the 
tribunal  in  a  good-faith  assertion  that  no 
valid  order  should  exist. 

(2)  The  duties  stated  in  paragraph  (a) 
of  this  section  continue  to  the 
conclusion  of  the  proceedings,  and 
apply  even  if  compliance  requires 
disclosure  of  information  otherwise 
protected  by  §  776.25.- 

(3)  A  judge  advocate  may  refuse  to 
offer  evidence  that  the  judge  advocate 
reasonably  believes  is  false. 

(4)  In  an  ex  parte  proceeding,  a  judge 
advocate  shall  inform  the  tribunal  of  all 
material  facts  known  to  the  judge 
advocate  which  are  necessary  to  enable 
the  tribunal  to  make  an  informed 
decision,  whether  or  not  the  facts  are 
adverse. 

(b)  [Reserved] 

§  776.42  Fairness  to  opposing  party  and 
counsel. 

(a)  Fairness  to  opposing  party  and 
counsel.  (1)  A  judge  advocate  shall  not: 

(i)  Unlawfully  obstruct  another  party’s 
access  to  evidence  or  unlawfully  alter, 
destroy,  or  conceal  a  document  or  other 
material  having  potential  evidentiary 
value:  a  judge  advocate  shall  not 
counsel  or  assist  another  person  to  do 
any  such  act; 

(^ii)  Falsify  evidence,  counsel  or  assist 
a  witness  to  testify  falsely,  or  offer  an 
inducement  to  a  witness  that  is 
prohibited  by  law; 

(iii)  In  pretrial  procedure,  make  a 
frivolous  discovery  request  or  fail  to 
make  reasonably  diligent  effort  to 
comply  with  a  legally  proper  discovery 
request  by  an  opposing  party; 

(iv)  In  trial,  allude  to  any  matter  that 
the  judge  advocate  does  not  reasonably 
believe  is  relevant  or  that  will  not  be 
supported  by  admissible  evidence, 
assert  personal  knowledge  of  facts  in 
issue  except  when  testif^ng  as  a 
witness,  or  state  a  personal  opinion  as 
to  the  justness  of  a  cause,  the  credibility 
of  a  witness,  the  culpability  of  a  civil 
litigant,  or  the  guilt  or  innocence  of  an 
accused;  or 

.  (v)  Request  a  person  other  than  a 
client  to  refrain  from  voluntarily  giving 
relev'ant  information  to  another  party 
unless: 
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(A)  The  person  is  a  relative,  an 
employee,  or  other  agent  of  a  client:  and 

(B)  The  judge  advocate  reasonably 
believes  that  the  person’s  interests  will 
not  be  adversely  affected  by  refraining 
from  giving  such  information. 

(2)  [Reserved] 

(b)  [Reserved] 

§  776.43  Impartiality  and  decorum  of  the 
tribunal. 

(a)  Impartiality  and  decorum  the 
tribunal.  (1)  A  judge  advocate  shall  not: 

(1)  Seek  to  influence  a  judge,  court 
member,  member  of  a  tribunal, 
prospective  court  member  or  member  of 
a  tribunal,  or  other  official  by  means 
prohibited  by  law  or  regulation; 

(ii)  Communicate  ex  parte  with  such 
a  person  except  as  permitted  by  law  or 
regulation;  or 

(iii)  Engage  in  conduct  intended  to 
disrupt  a  tribunal. 

(2)  [Reserved] 

(b)  [Reserved] 

§  776.44  Extra-tribunal  statements. 

(a)  Extra-tribunal  statements.  (1)  A 
judge  advocate  shall  not  make  an 
extrajudicial  statement  about  any  person 
or  case  pending  investigation  or  adverse 
administrative  or  disciplinary 
proceedings  that  a  reasonable  person 
would  expect  to  be  disseminated  by 
means  of  public  communication  if  the 
judge  advocate  knows  or  reasonably 
should  know  that  it  will  have  a 
substantial  likelihood  of  materially 
prejudicing  an  adjudicative  proceeding 
or  an  official  review  process  thereof. 

(2)  A  statement  referred  to  in 
paragraph  (a)  of  this  section  ordinarily 
is  likely  to  have  such  an  effect  when  it 
refers  to  a  civil  matter  triable  to  a  jury, 
a  criminal  matter  or  any  other 
proceeding  that  could  result  in 
incarceration,  discharge  from  the  naval 
service,  or  other  adverse  personnel 
action,  and  the  statement  relates  to: 

(i)  The  character,  credibility, 
reputation,  or  criminal  record  of  a  party, 
suspect  in  a  criminal  investigation,  or 
witness,  or  the  identity  of  a  witness,  or 
the  expected  testimony  of  a  party  or 
witness; 

(ii)  The  possibility  of  a  plea  of  guilty 
10  the  offense  or  the  existence  or 
contents  of  any  confession,  admission, 
or  statement  given  by  an  accused  or 
suspect  or  that  person’s  refusal  or 
failure  to  make  a  statement; 

(iii)  The  performance  or  results  of  any 
examination  or  test  or  the  refusal  or 
failure  of  a  person  to  submit  to  an 
examination  or  test,  or  the  identity  or 
nature  of  physical  evidence  expected  to 
be  presented; 

(iv)  Any  opinion  as  to  the  guilt  or 
innocence  of  an  accused  or  suspect  in 


a  criminal  case  or  other  proceeding  that 
could  result  in  incarceration,  discharge 
from  the  naval  service,  or  other  adverse 
personnel  action; 

(v)  Information  the  judge  advocate 
knows  or  reasonably  should  know  is 
likely  to  be  inadmissible  as  evidence 
before  a  tribunal  and  would,  if 
disclosed,  create  a  substantial  risk  of 
materially  prejudicing  an  impartial 
proceeding: 

(vi)  The  fact  that  an  accused  has  been 
charged  with  a  crime,  unless  there  is 
included  therein  a  statement  explaining 
that  the  charge  is  merely  an  accusation 
and  that  the  accused  is  presumed 
innocent  until  and  unless  proven  guilty; 
or 

(vii)  The  credibility,  reputation, 
motives,  or  character  of  civilian  or 
military  officials  of  the  Department  of 
Defense. 

(3)  Notwithstanding  paragraphs  (a)(1) 
and  (a)(2)  (i)  through  (v)  of  this  section, 
a  judge  advocate  involved  in  the 
investigation  or  litigation  of  a  matter 
may  state  without  elaboration: 

(i)  The  general  nature  of  the  claim  or 
defense; 

(ii)  The  information  contained  in  a 
public  record: 

(iii)  That  an  investigation  of  the 
matter  is  in  progress,  including  the 
general  scope  of  the  investigation,  the 
offense  or  claim  or  defense  involved 
and,  except  when  prohibited  by  law,  the 
identity  of  the  persons  involved; 

(iv)  The  scheduling  or  result  of  any 
step  in  litigation; 

(v)  A  request  for  assistance  in 
obtaining  evidence  and  information 
necessary  thereto: 

(vi)  A  warning  of  danger  concerning 
the  behavior  of  the  person  involved, 
when  there  is  reason  to  believe  that 
there  exists  the  likelihood  of  substantial 
harm  to  an  individual  or  to  the  public 
interest:  and 

(vii)  In  a  criminal  case: 

(A)  The  identity,  duty  station, 
occupation,  and  family  status  of  the 
accused; 

'(B)  If  the  accused  has  not  been 
apprehended,  information  necessary  to 
aid  in  apprehension  of  that  person; 

(C)  The  fact,  time,  and  place  of 
apprehension;  and 

(D)  The  identity  of  investigating  and 
apprehending  officers  or  agencies  and 
the  length  of  the  investigation. 

(4)  The  protection  and  release  of 
information  in  matters  pertaining  to  the 
Department  of  the  Navy  is  governed  by 
such  statutes  as  the  Freedom  of 
Information  Act  and  the  Privacy  Act,  in 
addition  to  those  governing  protection 
of  national  defense  information.  In 
addition,  other  laws  and  regulations 
may  further  restrict  the  information  that 


can  be  released  or  the  source  from 
which  it  is  to  be  released. 

(b)  [Reserved] 

§  776.45  Judge  advocate  as  witness. 

(a)  fudge  advocate  as  witness.  (1)  A 
judge  advocate  shall  not  act  as  advocate 
at  a  trial  in  which  the  judge  advocate  is 
likely  to  be  a  necessary  witness  except 
when: 

(1)  The  testimony  relates  to  an 
uncontested  issue; 

(ii)  The  testimony  relates  to  the  nature 
and  quality  of  legal  services  rendered  in 
the  case;  or 

(iii)  Disqualification  of  the  judge 
advocate  would  work  substantial 
hardship  on  the  client. 

(2)  A  judge  advocate  may  act  as 
advocate  in  a  trial  in  which  another 
judge  advocate  or  lawyer  in  the  judge 
advocate’s  office  is  likely  to  be  called  as 
a  witness,  unless  precluded  from  doing 
so  by  §  776.26  or  §  776.28. 

(b)  [Reserved] 

§  776.46  Special  responsibilities  of  a  trial 
counsel. 

(a)  Special  responsibilities  of  a  trial 
counsel.  (1)  A  trial  counsel  shall: 

(1)  Recommend  to  the  convening 
authority  that  any  charge  or 
specification  not  warranted  by  the 
evidence  be  withdrawn; 

(ii)  Make  reasonable  efforts  to  assure 
that  the  accused  has  been  advised  of  the 
right  to,  and  the  procedure  for 
obtaining,  counsel  and  has  been  given 
reasonable  opportunity  to  obtain 
counsel; 

(iii)  Not  seek  to  obtain  from  an 
unrepresented  accused  a  waiver  of 
important  pretrial  rights: 

(iv)  Make  timely  disclosure  to  the 
defense  of  all  evidence  or  information 
known  to  the  judge  advocate  that  tends 
to  negate  the  guilt  of  the  accused  or 
mitigates  the  offense,  and.  in  connection 
with  sentencing,  disclose  to  the  defense 
all  unprivileged  mitigating  information 
known  to  the  judge  advocate,  except 
when  the  judge  advocate  is  relieved  of 
this  responsibility  by  a  protective  order 
or  regulation;  and 

(v)  Exercise  reasonable  care  to  prevent 
investigators,  law  enforcement 
personnel,  employees,  or  other  persons 
assisting  or  associated  with  the  judge 
advocate  in  a  criminal  case  from  making 
an  extrajudicial  statement  that  the  trial 
counsel  would  be  prohibited  from 
making  under  §  776.44. 

(2)  [Reserved] 

(b)  [Reserved] 

§  776.47  Advocate  In  nonadjudicative 
proceedings. 

A  judge  advocate  representing  a  client 
before  a  legislative  or  administrative 
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tribunal  in  a  nonadjudicative 
proceeding  shall  disclose  that  the 
appearance  is  in  a  representative 
capacity  and  shall  conform  to  the 
provisions  of  §  776.41,  §  776.42,  and 
§776.43. 

§  776.48  Truthfulness  In  statements  to 
others. 

(a)  Truthfulness  in  statements  to 
others.  In  the  course  of  representing  a 
client  a  judge  advocate  shall  not 
knowingly: 

(1)  M^e  a  false  statement  of  material 
fact  or  law  to  a  third  person;  or 

(2)  Fail  to  disclose  a  material  fact  to 
a  third  person  when  disclosure  is 
necessary  to  avoid  assisting  a  criminal 
or  fraudulent  act  by  a  client,  unless 
disclosure  is  prohibited  by  §  776.25. 

(b)  (Reserv^l 

§  776.49  Communication  with  person 
represented  by  counsel. 

In  representing  a  client,  a  judge 
advocate  shall  not  communicate  about 
the  subject  of  the  representation  with  a 
party  the  judge  advocate  knows  to  be 
represented  by  another  judge  advocate 
in  the  matter,  unless  the  judge  advocate 
has  the  consent  of  the  other  judge 
advocate  or  is  authorized  by  law  to  do 
so. 

§  776.50  Dealing  with  an  unrepresented 
person. 

When  dealing  on  behalf  of  a  client 
with  a  p>erson  who  is  not  represented  by 
counsel,  a  judge  advocate  shall  not  state 
or  imply  that  the  judge  advocate  is 
disinterested.  When  the  judge  advocate 
knows  or  reasonably  should  know  that 
the  unrepresented  person 
misunderstands  the  judge  advocate’s 
role  in  the  matter,  the  judge  advocate 
shall  make  reasonable  efforts  to  correct 
the  misunderstanding. 

§  776.51  Respect  for  rights  of  third 
persons. 

In  representing  a  client,  a  judge 
advocate  shall  not  use  means  that  have 
no  substantial  purpose  other  than  to 
embarrass,  delay,  or  burden  a  third 
person,  or  use  methods  of  obtaining 
evidence  that  violate  the  legal  rights  of 
such  a  person. 

§  776.52  Responsibilities  of  the  Judge 
Advocate  General  and  supervisory  judge 
advocates. 

(a)  Responsibilities  of  the  Judge 
Advocate  General  and  supervisory'  judge 
advocates.  (1)  The  Judge  Advocate 
General  and  supervisory  judge 
advocates  shall  make  reasonable  efforts 
to  ensure  that  all  judge  advocates 
conform  to  this  subpart. 

(2)  A  judge  advocate  having  direct 
supervisory  authority  over  another 


judge  advocate  shall  make  reasonable 
efforts  to  ensure  that  the  other  judge 
advocate  conforms  to  this  subpart. 

(3)  A  supervisory  judge  advocate  shall 
be  responsible  for  another  subordinate 
judge  advocate’s  violation  of  this 
subpart  if: 

(1)  The  supervisory  judge  advocate 
orders  or,  with  knowledge  of  the 
speciHc  conduct,  ratifies  the  conduct 
involved;  or 

(ii)  The  supervisory  judge  advocate 
has  direct  supervisory  authority  over  the 
other  judge  advocate  and  knows  of  the 
conduct  at  a  time  when  its 
consequences  can  be  avoided  or 
mitigated  but  fails  to  take  reasonable 
remedial  action. 

(4)  A  supervisory  judge  advocate  is 
responsible  for  ensuring  that  the 
subordinate  judge  advocate  is  properly 
trained  and  is  competent  to  perform  the 
duties  to  which  the  subordinate  judge 
advocate  is  assigned. 

(b)  [Reserved] 

§  776.53  Responsibilities  of  a  subordinate 
judge  advocate. 

(a)  Responsibilities  of  a  subordinate 
judge  advocate.  (1)  A  judge  advocate  is 
bound  by  this  subpart  notwithstanding 
that  the  judge  advocate  acted  at  the 
direction  of  another  person. 

(2)  In  recognition  of  a  judge 
advocate’s  unique  dual  role  as  a 
commissioned  officer  and  lawyer, 
subordinate  judge  advocates  shall  obey 
lawful  directives  and  regulations  of 
supervisory  judge  advocates  when  not 
inconsistent  with  this  subpart  or  the 
duty  of  a  judge  advocate  to  exercise 
independent  professional  judgment  as 
to  the  best  interest  of  an  individual 
client. 

(3)  A  subordinate  judge  advocate  does 
not  violate  this  subpart  if  that  judge 
advocate  acts  in  accordance  with  a 
supervisory  judge  advocate’s  written 
and  reasonable  resolution  of  an  arguable 
question  of  professional  duty. 

(b)  [Reserved] 

§  776.54  Responsibilities  regarding 
nonlawyer  assistants. 

(a)  Responsibilities  regarding 
nonlawyrer  assistants 

(1)  With  respect  to  a  nonlawyer  under 
the  authority,  supervision,  or  direction 
of  a  judge  advocate: 

(i)  The  senior  supervisory  judge 
advocate  in  an  ofilce  shall  make 
reasonable  efforts  to  ensure  that  the 
person’s  conduct  is  compatible  with  the 
professional  obligations  of  the  judge 
advocate; 

(ii)  A  judge  advocate  having  direct 
supervisory  authority  over  the 
nonlawyer  shall  make  reasonable  efforts 
to  ensure  that  the  p>erson’s  conduct  is 


compatible  with  the  professional 
obligations  of  the  judge  advocate;  and 

(iii)  A  judge  advocate  shall  be 
responsible  for  conduct  of  such  a  j)erson 
that  would  be  a  violation  of  this  subpart 
B  if  engaged  in  by  a  judge  advocate  if: 

(A)  The  judge  advocate  orders  or,  with 
the  knowledge  of  the  specific  conduct, 
ratifies  the  conduct  involved:  or 

(B)  The  judge  advocate  has  direct 
supervisory  authority  over  the  person, 
and  knows  of  the  conduct  at  a  time 
when  its  consequences  can  be  avoided 
or  mitigated  but  fails  to  take  reasonable 
remedial  action. 

(2)  (Reserved] 

(b)  [Reserved] 

§  776.55  Professional  Independence  of  a 
judge  advocate. 

(a)  Professional  independence  of  a 
judge  advocate.  (1)  Notwithstanding  a 
judge  advocate’s  status  as  a 
commissioned  officer  subject,  generally, 
to  the  authority  of  sup>eriors,  a  judge 
advocate  detailed  or  assigned  to 
represent  an  individual  member  or 
employee  of  the  Department  of  the  Navy 
is  exj)ected  to  exercise  unfettered 
loyalty  and  professional  independence 
during  the  representation  consistent 
with  this  subpart  and  remains 
ultimately  responsible  for  acting  in  the 
best  interest  of  the  individual  client. 

(2)  The  exercise  of  professional 
judgment  in  accordance  with  paragraph 
(a)(1)  of  this  section  shall  not,  standing 
alone,  be  a  basis  for  an  adverse 
evaluation  or  other  prejudicial  action. 

(b)  [Reserved] 

§  776.56  Unauthorized  practice  of  law. 

(a)  Unauthorized  practice  of  law.  (1) 

A  ju(ke  advocate  shall  not: 

(1)  Except  as  authorized  by  an 
appropriate  military  department, 
practice  law  in  a  jurisdiction  where 
doing  so  is  prohibited  by  the  regulations 
of  the  legal  profession  in  that 
jurisdiction;  or 

(ii)  Assist  a  person  who  is  not  a 
member  of  the  bar  in  the  performance  of 
activity  that  constitutes  the 
unauthorized  practice  of  law. 

(2)  [Reserved] 

(b)  [Reserved] 

§§776.57-776.65  [Reserved) 

§  776.66  Bar  admission  and  disciplinary 
matters. 

(a)  Bar  admission  and  disciplinary 
matters.  (1)  A  judge  advocate  in 
connection  with  a  bar  admission 
application,  application  for 
appointment  or  for  active  duty  as  a 
judge  advocate,  certification  by  the 
Judge  Advocate  General,  or  a 
disciplinary  matter,  shall  not: 

(i)  Knowingly  make  a  false  statement 
of  fact;  or 
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(ii)  Fail  to  disclose  a  fact  necessary  to 
correct  a  misapprehension  known  by 
the  person  to  have  arisen  in  the  matter, 
or  knowingly  fail  to  respond  to  a  lawhil 
demand  for  information  from  an 
admissions  or  disciplinary  authority, 
except  that  this  section  does  not  require 
disclosure  of  information  otherwise 
protected  by  §  776.25. 

(2)  [Reserved! 

(b)  [Reserved] 

§  776.67  Judicial  and  legal  officials. 

A  judge  advocate  shall  not  make  a 
statement  that  the  judge  advocate  knows 
to  be  false  or  with  reckless  disregard  as 
to  its  truth  or  falsity  concerning  the 
qualifications  or  integrity  of  a  judge, 
investigating  officer,  hearing  officer, 
adjudicatory  officer,  or  public  legal 
officer,  or  of  a  candidate  for  election  or 
appointment  to  judicial  or  legal  office. 

§  776.68  Reporting  professional 
misconduct. 

(a)  Reporting  professional 
misconduct.  (1)  A  judge  advocate 
having  knowledge  that  another  judge 
advocate  has  committed  a  violation  of 
this  subpart  that  raises  a  substantial 
question  as  to  that  judge  advocate’s 
honesty,  trustworthiness,  or  fitness  as  a 
judge  advocate  in  other  respects,  shall 
report  such  a  violation  pursuant  to 
regulations  promulgated  by  the  Judge 
Advocate  General. 

(2)  A  judge  advocate  having 
knowledge  that  a  judge  has  committed 

a  violation  of  applicable  rules  of  judicial 
conduct  that  raises  a  substantial 
question  as  to  the  judge’s  fitness  for 
office  shall  report  such  a  violation 
pursuant  to  regulations  promulgated  by 
the  Judge  Advocate  General. 

(3)  This  section  does  not  require 
disclosure  of  information  otherwise 
protected  by  §  776.25. 

(b)  [Reserved) 

§  776.69  Misconduct 

(a)  Misconduct.  (1)  It  is  professional 
misconduct  for  a  judge  advocate  to: 

(i)  Violate  or  attempt  to  violate  this 
subpart,  knowingly  assist  or  induce 
another  to  do  so,  or  do  so  through  the 
acts  of  another; 

(ii)  Commit  a  criminal  act  that  reflects 
adversely  on  the  judge  advocate’s 
honesty,  trustworthiness,  or  fitness  as  a 
judge  advocate  in  other  respects; 

^(iii)  Engage  in  conduct  involving 
dishonesty,  fraud,  deceit,  or 
misrepresentation; 

(iv)  Engage  in  conduct  that  is 
prejudicial  to  the  administration  of 
justice; 

(v)  State  or  imply  an  ability  to 
influence  improperly  a  government 
agency  or  official;  or 


(vi)  Knowingly  assist  a  judge  or 
judicial  officer  in  conduct  that  is  a 
violation  of  applicable  rules  of  judicial 
conduct  or  other  law. 

(2)  [Reserved] 

(b)  [Reserved] 

§  776.70  Jurisdiction. 

Judge  advocates  shall  be  governed  by 
this  part. 

§§776.71-776.75  [Reserved] 

Subpart  C — Complaint  Processing 
Procedures 

§776.76  Policy. 

(a)  It  is  JAG’s  p>olicy  to  expeditiously 
and  fairly  investigate  and  resolve  all 
allegations  of  professional  impropriety 
lodged  against  attorneys  under  JAG 
supervision.  (As  used  hereinafter,  the 
term  “judge  advocates”  refers  to  ail 
attorneys  under  JAG  supervision.) 

(b)  JAG  approval  will  be  obtained 
through  the  Rules  Counsel  before 
conducting  any  formal  investigation  or 
preliminary  inquiry  into  an  alleged 
violation  of  subpart  B  or  the  Code  of 
Judicial  Conduct.  The  preliminary 
inquiry  and  subsequent  investigation 
will  be  conducted  according  to  the 
procediuos  set  forth  in  this  part. 

§  776.77  Related  Investigations  and 
actions. 

Acts  or  omissions  may  constitute 
professional  misconduct,  criminal 
misconduct,  or  poor  performance  of 
duty.  Care  must  be  taken  to  distinguish 
among  the  different  aspects  of  a  judge 
advocate's  conduct  to  determine  who 
may  take  official  action. 

(a)  Legal  ethics  and  questions 
involving  the  professional  misconduct 
of  judge  advocates  are  within  the 
exclusive  province  of  JAG.  Ethical  or 
professional  misconduct  will  not  be 
attributed  to  any  judge  advocate  in  any 
official  record  without  a  final  JAG 
determination,  made  under  this  part, 
that  such  misconduct  has  occurr^. 

(b)  Poor  performance  is  properly 
addressed  by  the  judge  advocate’s 
reporting  senior  through  a  variety  of 
administrative  actions,  including  fitness 
reports.  Criminal  misconduct  is 
properly  addressed  by  the  judge 
advocate’s  commander  through 
disciplinary  action  under  the  UCMJ  or 
through  referral  to  appropriate  civil 
authority. 

(c)  Prior  JAG  approval  is  not  required 
to  investigate  allegations  of  criminal 
conduct  or  poor  performance  of  duty 
involving  judge  advocates. 

(d)  When,  however,  investigations 
into  criminal  conduct  or  poor 
performance  reveal  conduct  that 
constitutes  a  violation  of  this  part,  or  of 


the  Code  of  Judicial  Conduct  in  the  case 
of  judges,  such  conduct  shall  be 
reported  to  the  Rules  Counsel 
immediately. 

(e)  Inquiries  into  professional 
misconduct  allegations  will  normally  be 
held  in  abeyance  until  related  criminal 
investigations  are  completed. 

§776.78  Informal  complaints. 

Informal,  anonymous,  or  “hot  line” 
type  complaints  alleging  professional 
misconduct  must  be  referred  to 
appropriate  authority  (such  as  the  JAG 
Inspector  General  or  the  concerned 
commander)  for  appropriate  inquiry. 
Such  complaints  are  not,  by  themselves, 
cognizable  under  this  part  but  may,  if 
reasonably  confirmed  upon  appropriate 
inquiry,  be  the  basis  of  a  formal 
complaint  described  in  §  776.79. 

§776.79  The  complaint 

The  complaint  shall — 

(a)  Be  in  writing  and  signed  by  the 
complainant; 

(b)  State  that  the  complainant  has 
personal  knowledge,  or  has  otherwise 
received  reliable  information  indicating, 
that: 

(1)  The  judge  advocate  concerned  is, 
or  has  been,  engaged  in  misconduct  that 
demonstrates  a  lack  of  integrity  or  a 
failure  to  meet  the  ethical  standards  of 
the  profession,  or  both;  or 

(2)  The  judge  advocate  concerned  is 
ethically,  professionally,  or  morally 
unqualified  to  perform  his  or  her  duties; 
and 

(c)  Contain  a  complete,  factual 
statement  of  the  acts  or  omissions 
constituting  the  substance  of  the 
complaint,  as  well  as  a  description  of 
any  attempted  resolution  with  the 
attorney  concerned.  Supporting 
statements,  if  any.  should  be  attached  to 
the  complaint. 

§776.80  Initial  screening  and  Rules 
Counsel. 

(a)  The  complaint  shall  be  forwarded 
to  the  Judge  Advocate  General 
(.'\dministrative  Law  Division)  with  a 
copy  to  the  judge  advocate  concerned. 
The  complaint  shall  be  logged  and  then 
forwarded  to  the  Rules  Counsel. 

(1)  In  cases  involving  Marine  Corps 
judge  advocates,  the  Director.  Judge 
Advocate  Division  shall  act  as  Rules 
Counsel. 

(2)  In  all  other  cases,  the  Assistant 
Judge  Advocate  General  (Civil  Law) 
shall  act  as  Rules  Counsel. 

(b)  The  Rules  Counsel  shall  review 
the  complaint  to  determine  whether,  if 
true. — 

(1)  It  alleges  ineffective  assistance  of 
counseLor  other  violations  of  subpart  B 
of  this  part,  as  a  matter  of  defense  in  a 
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court-martial,  administrative  board,  or 
nonjudicial  punishment  proceeding 
and,  if  so,  the  Rules  Counsel  shall 
forward  it  to  the  proper  appellate 
authority  for  appropriate  action  and 
return; 

(2)  In  other  cases,  it  establishes 
probable  cause  to  believe  that  a 
violation  of  subpart  B  of  this  part  or  of 
the  Code  of  Judicial  Conduct  has 
occurred. 

(c)  The  Rules  Counsel  shall  close  the 
file  without  further  action  if  the 
complaint  does  not  establish  probable 
cause  to  believe  that  a  violation  has 
occurred.  The  Rules  Counsel  shall 
notify  the  judge  advocate  concerned  that 
the  file  has  been  closed. 

§776.81  Charges. 

(a)  If  the  Rules  Counsel  determines 
that  probable  cause  is  established,  he  or 
she  shall  draft  charges  alleging 
violations  of  subpart  B  of  this  part  or  of 
the  Code  of  Judicial  Conduct  and 
forward  the  charges,  together  with  the 
original  complaint  and  any  allied 
papers — 

(1)  In  cases  involving  Marine  Corps 
judge  advocates  not  serving  as  defense 
counsel  or  attached  to  Navy  units,  to  the 
officer  exercising  general  court-martial 
jurisdiction  (OEGCMJ)  over  the 
concerned  judge  advocate,  and  request, 
on  behalf  of  JAG,  that  the  OEGCMJ 
appoint  a  judge  advocate  (normally  the 
concerned  officer’s  supervisor)  to 
conduct  a  preliminary  inquiry  into  the 
matter; 

(2)  In  all  other  cases,  to  the 
supervisory  judge  advocate  in  the 
charged  judge  advocate’s  chain  of 
command  (or  such  other  officer  as  JAG 
may  designate),  and  direct,  on  behalf  of 
JAG,  the  supervisory  judge  advocate  to 
conduct  a  preliminary  inquiry  into  the 
matter. 

(b)  The  Rules  Counsel  shall  provide  a 
copy  of  the  charges,  complaint,  and  any 
allied  papers  to  the  judge  advocate 
against  whom  the  complaint  is  made 
and  notify  him  or  her  that  a  preliminary 
inquiry  will  be  conducted. 

(c)  The  Rules  Counsel  shall  also 
provide  a  copy  of  the  charges  to  the 
commanding  officer,  or  equivalent,  of 
the  judge  advocate  concerned  if  the 
complaint  involves  a  judge  advocate  on 
active  duty  and  the  commanding  officer 
is  not  the  officer  appointed  to  conduct 
the  preliminary  inquiry. 

(d)  The  Rules  Counsel  shall  also 
forward  a  copy  of  the  charges: 

(1)  In  cases  involving  Navy  or  Marine 
Corps  judge  advocates  serving  in  Naval 
Legal  Service  Command  units,  to 
Commander,  Naval  Legal  Service 
Command  (COMNAVLEGSVCCOM); 


(2)  In  cases  involving  Navy  judge 
advocates  serving  in  Marine  Corps 
units,  or  involving  Marine  Corps  judge 
advocates  serving  in  Navy  units  to  the 
Commandant  of  the  Marine  Corps  (Attn: 
JA); 

(3)  In  cases  involving  members  of  the 
Navy-Marine  Corps  trial  judiciary,  to  the 
Trial  Judiciary  Chief  Judge;  and 

(4)  To  the  appropriate  attorney 
discipline  section  if  the  complaint 
involves  judge  advocates  certified  by  the 
Judge  Advocates  General/Chief  Counsel 
of  the  other  uniformed  services. 

§776.82  Preliminary  inquiry. 

(a)  The  purpose  of  the  preliminary 
inquiry  is  to  determine  whether 
questioned  conduct  may  constitute  a 
violation  of  subpart  B  of  this  part  or  the 
Code  of  Judicial  Conduct.  The 
preliminary  inquiry  is  not  an  “ethical 
investigation”  that  State  licensing 
authorities  might  require  lawyers  to 
report. 

(b)  Upon  receipt  of  the  complaint  and 
charges,  the  officer  appointed  to 
conduct  the  preliminary  inquiry  (PIO) 
shall  promptly  investigate  the  diarges 
following  generally  the  procedures  set 
forth  in  the  Manual  of  the  Judge 
Advocate  General  [available  from  Office 
of  the  Judge  Advocate  General, 
Administrative  Law  Division,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2400]  for  the  conduct  of  fact-finding 
bodies  not  required  to  conduct  a 
hearing.  Reports  of  investigation  by 
other  authorities  such  as  state  bar 
associations  may  be  used.  The  PIO 
should  also — 

(1)  Identify  and  obtain  sworn 
affidavits  or  statements  from  all  relevant 
and  material  witnesses  to  the  extent 
practicable; 

(2)  Identify,  gather,  and  preserve  all 
other  relevant  and  material  evidence; 

(3)  Provide  the  judge  advocate 
concerned  an  opportunity  to  review  all 
evidence,  affidavits,  and  statements 
collected  and  a  reasonable  period  of 
time  (normally  not  exceeding  7  days)  to 
submit  a  written  statement  or  any  other 
written  material  that  the  judge  advocate 
wishes  considered. 

(c)  The  PIO  may  appoint  and  use  such 
assistants  as  may  be  necessary  to 
conduct  the  preliminary  inouiry. 

(d)  The  PIO  shall  personally  review 
the  results  of  the  preliminary  inquiry  to 
determine  whether,  by  a  preponderance 
of  the  evidence,  a  violation  of  subpart  B 
of  this  part  or  of  the  Code  of  Judicial 
Conduct,  has  occurred,  and  shall  take 
one  of  the  following  actions: 

(1)  If  the  PIO  determines  that  no 
violation  has  occurred  or  that  the 
violation  is  minor  or  technical  in  nature 
and  warrants  only  corrective 


counseling,  then  he  or  she  shall  forward 
(via  the  OEGCMJ  in  appropriate  Marine 
Corps  cases)  the  results  of  the 
preliminary  inquiry  to  the  Rules 
Counsel  together  with  his  or  her 
recommendation  that  the  file  be  closed, 
providing  copies  to  all  parties  to  whom 
the  charges  were  previously  sent. 

(2)  If  the  PIO  determines  by  a 
preponderance  of  the  evidence  that  a 
violation  did  occur,  and  that  corrective 
action  other  than  counseling  may  be 
warranted,  he  or  she  shall  forward  (via 
the  OEGCMJ  in  appropriate  Marine 
Corps  cases)  the  results  of  the 
preliminary  inquiry  to  the  Rules 
Counsel  together  with  all  related 
materials  and  his  or  her 
recommendations.  The  PIO  will  provide 
copies  of  the  materials  forwarded  to  all 
parties  to  whom  the  charges  were  sent. 

(e)  The  Rules  Counsel  ^all  review  all 
reports  of  preliminary  inquiries 
forwarded  pursuant  to  paragraph  (d)  of 
this  section. 

(1)  If  the  Rules  Counsel  determines 
that  no  further  action  is  warranted,  he 
or  she  shall  close  the  file  and  notify  the 
judge  advocate  concerned,  his  or  her 
commanding  officer,  and  all  officials 
previously  provided  copies  of  the 
complaint.  This  action  does  not  prevent 
command  authority  from  taking 
appropriate  disciplinary  or 
administrative  action. 

(2)  If  the  Rules  Counsel  determines 
that  further  action  is  warranted,  he  or 
she  shall — 

(i)  In  cases  involving  Marine  Corps 
judge  advocates  not  serving  as  defense 
counsel  or  attached  to  Navy  units, 
request,  on  behalf  of  JAG,  that  the 
OEGCMJ  appoint  a  disinterested  judge 
advocate  (normally  senior  to  the 
concerned  judge  advocate  and  not 
previously  involved  in  the  case)  to 
initiate  an  ethics  investigation  into  the 
matter; 

(ii)  In  all  other  cases,  appoint,  on 
behalf  of  JAG,  a  disinterested  judge 
advocate  (normally  senior  to  the 
individual  whose  conduct  is  being 
investigated  and  not  previously 
involved  in  the  case)  to  initiate  an  ethics 
investigation;  and 

(iii)  Notify  all  interested  command 
officials. 

§  776.83  Ethics  investigation. 

(a)  Whenever  an  ethics  investigation 
is  initiated,  the  concerned  judge 
advocate  will  be  so  notified  in  writing 
by  the  Rules  Counsel. 

(b)  The  concerned  judge  advocate  will 
also  be  provided  written  notice  of  his  or 
her  right  to  request  a  hearing  before  the 
investigating  officer;  to  inspect  all 
evidence  gathered;  to  present  written  or 
oral  statements  or  materials  for 
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consideration;  to  call  witnesses  at  his  or 
her  own  expen^.a  (local  military 
witnesses  should  be  made  available  at 
no  cost);  to  be  assisted  by  counsel 
(paragraph  (c)  of  this  section);  to 
challenge  the  investigating  officer  for 
cause  (such  challenges  must  be  made  in 
w’riting  and  sent  to  the  Rules  Counsel 
via  the  challenged  officer);  and  to  waive 
any  or  all  of  these  rights. 

(c)  The  respondent  may  be 
represented  by  counsel  at  the  hearing. 
Such  counsel  may  be — 

(1)  A  civilian  attorney  retained  at  no 
expense  to  the  government;  or, 

(2)  In  the  case  of  a  military 
respondent,  military  counsel — 

(i)  Detailed  by  the  cognizant  naval 
legal  service  office,  law  center,  or  legal 
service  support  section;  or 

(ii)  Requested  by  the  respondent,  if 
such  counsel  is  attached  to  the 
cognizant  naval  legal  service  office, 
legal  service  support  section,  law  center, 
or  to  a  Navy  or  Marine  Corps  activity 
located  within  100  miles  of  the  hearing 
site  at  the  time  of  the  scheduled  hearing, 
and  if  such  counsel  is  reasonably 
available  as  determined  by  the 
requested  counsel’s  reporting  senior  in 
his  or  her  sole  discretion.  There  is  no 
right  to  detailed  counsel  if  requested 
counsel  is  unavailable. 

(d)  If  a  hearing  is  requested,  the 
investigating  officer  will  conduct  it  after 
reasonable  notice  to  the  judge  advocate 
concerned.  The  hearing  will  not  be 
unreasonably  delayed.  The  hearing  is 
not  adversarial  in  nature  and  there  is  no 
right  to  subpoena  witnesses.  Rules  of 
evidence  do  not  apply.  The  concerned 
judge  advocate  or  his  or  her  counsel 
may  question  witnesses  that  may 
appear.  The  proceedings  shall  be 
recorded  but  no  transcript  of  the  hearing 
need  be  made.  Evidence  gathered 
during,  or  subsequent  to,  the 
preliminary  inquiry  and  such  additional 
evidence  as  may  be  offered  by  the 
concerned  judge  advocate  shall  be 
considered. 

(e)  After  completing  the  hearing,  the 
investigating  officer  shall  prepare  a 
summary  of  the  evidence  and  forward  it 
together  with  his  or  her 
recommendations  to  the  Rules  G}unsel 
via — 

(1)  In  cases  involving  Navy  or  Marine 
Corps  judge  advocates  serving  with 
Naval  Legal  Service  Command  units, 
Commander,  Naval  Legal  Service 
Command: 

(2)  In  cases  involving  Navy  judge 
advocates  serving  with  Marine  Corps 
units,  the  Commandant  of  the  Marine' 
Corps  (Attn;  JA); 

(3)  In  cases  involving  Navy  or  Marine 
Corps  judge  advocates  serving  in 
subordinate  Navy  fleet  or  staff  billets. 


the  fleet  or  staff  judge  advocate  attached 
to  the  appropriate  second-echelon 
commander; 

(4)  In  cases  involving  members  of  the 
Navy-Marine  Corps  Trial  Judiciary,  the 
Trial  Judiciary  Chief  Judge; 

(5)  In  cases  involving  Marine  Corps 
judge  advocates  serving  in  defense 
billets,  via  the  Marine  Corps  defense 
service  chain  of  command; 

(6)  In  cases  involving  Marine  Corps 
judge  advocates  not  serving  in  defense 
counsel  billets  or  in  Navy  units,  via  the 
OEGCMJ  over  the  concerned  judge 
advocate;  and 

(7)  The  appropriate  attorney 
discipline  section  if  the  complaint 
involves  judge  advocates  certified  hy  the 
Judge  Advocates  General/Chief  Counsel 
of  the  other  uniformed  services. 

(f)  A  copy  of  the  report  shall  be 
provided  to  the  concerned  judge 
advocate  and  to  all  authorities 
previously  provided  copies  of  the 
charges  who  are  not  via  addressees. 

(g)  The  Rules  Counsel  shall  review  the 
report  and  either  forward  it  to  JAG 
together  with  his  or  her 
recommendations  or  return  it,  via  the 
appropriate  chain,  to  the  investigating 
officer  for  further  inquiry  into  specified 
areas. 

§776.84  Action  by  JAG. 

(a)  JAG  is  not  bound  by  the  Rules 
Counsel’s  or  investigating  officer’s 
recommendations,  but  will  base  his 
action  on  the  record  as  a  whole. 

(b)  JAG  may,  but  is  not  required  to, 
refer  any  case  to  the  Professional 
Responsibility  Committee  for  an 
advisory  opinion  on  interpretation  of 
the  rules  in  subpart  B  of  this  part  or 
their  application  to  the  facts  of  a 
particular  case. 

(c)  Ufion  receipt  of  the  investigation, 
and  any  requested  advisory  opinion, 

JAG  will  take  such  action,  as  JAG 
considers  appropriate  in  JAG’s  sole 
discretion.  JAG  may,  for  example — 

(1)  Return  the  report  for  further 
inquiry  into  specified  areas; 

(2)  If  JAG  considers  the  allegations  to 
be  unfounded,  or  that  no  further  action 
is  warranted,  JAG  will  direct  the  Rules 
Counsel  to  make  the  appropriate  file 
entries  and  to  notify  all  interested 
parties  accordingly; 

(3)  If  JAG  considers  the  allegations  to 
be  supported  by  clear  and  convincing 
evidence.  JAG  may  take  appropriate 
corrective  action  including,  but  not 
limited  to; 

(i)  Limiting  the  concerned  judge 
advocate  to  practice  under  direct 
supervision  of  a  superior  judge 
advocate; 

(ii)  Limiting  the  concerned  judge 
advocate  to  practicing  in  certain  areas  or 


forbidding  him  or  her  fi-om  practicing  in 
certain  areas; 

(iii)  Suspending  or  revoking  the 
concerned  judge  advocate’s  authority  to 
provide  legal  assistance; 

(iv)  If  JAG  finds  that  the  misconduct 
so  adversely  affects  the  judge  advocate’s 
continuing  ability  to  practice  law  in  the 
naval  service  that  certification  under 
article  27(b).  UCMJ,  10  U.S.C.  827(b). 
should  be  suspended.  JAG  may  direct 
such  certification  to  be  suspended  for  a 
prescribed  period; 

(v)  If  JAG  finds  that  the  misconduct  so 
prejudices  the  reputation  of  the  judge  ' 
advocate  community,  the  administration 
of  military  justice,  the  practice  of  law 
under  the  cognizance  of  JAG.  or  the 
armed  services  as  a  whole,  that 
certification  under  article  27(b),  UCMJ, 

10  U.S.C.  827(b).  is  no  longer 
appropriate,  JAG  may  direct  such 
certification  to  be  removed;  or 

(vi)  In  the  case  of  a  judge,  if  JAG  finds 
that  the  misconduct  so  prejudices  the 
reputation  of  military  trial  and  appellate 
judges  that  certification  under  article 
26(b).  UCMJ.  10  U.S.C.  826(b).  is  no 
longer  appropriate,  direct  such 
certification  to  be  removed;  and 

(vii)  Direct  the  Rules  Counsel  to 
contact  appropriate  authorities  such  as 
the  Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps  so 
that  pertinent  entries  in  appropriate 
DON  records  may  be  made;  to  make 
entries  in  and  to  close  the  file;  to  notify 
the  individual  concerned  as  well  as  any 
officials  previously  provided  copies  of 
the  complaint;  and  notify  appropriate 
tribunals  and  authorities  of  any  action 
taken  to  suspend,  decertify,  or  limit  the 
practice  of  an  attorney  as  counsel  before 
courts-martial  or  the  Navy-Marine  Corps 
Court  of  Military  Review,  administrative 
boards,  or  as  a  legal  assistance  attorney. 

§776.85  Finality. 

Any  action  taken  by  JAG  is  final 
subject  to  any  remedies  afforded  by 
Navy  Regulations  to  the  concerned 
counsel. 

§  776.86  Report  to  bar. 

Upon  determination  by  JAG  that  a 
violation  of  subpart  B  of  this  part  or  the 
Code  of  Judicial  Conduct  has  occurred. 
JAG  may  cause  the  Rules  Counsel  to 
report  that  fact  to  the  licensing 
authorities  of  the  attorney  concerned.' If 
so  reported,  notice  to  the  concerned 
attorney  shall  be  provided  by  the  Rules 
Counsel. 
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§§776.87-776.89  [Reserved] 

Subpart  D — Outside  Part-Time  Law 
Practice  of  Naval  Service  Attorneys 

§776.90  Background. 

(a)  A  IX3N  attorney’s  primary 
professional  responsibility  is  to  DON, 
and  he  or  she  is  expected  to  devote  the 
required  level  of  time  and  effort  to 
satisfactorily  accomplish  assigned 
duties.  In  addition  to  the  obligations  of 
an  attorney  engaged  in  the  outside 
practice  of  law  to  comply  with  local  bar 
rules  governing  professional 
responsibility  and  conduct,  EKDN 
attorneys  remain  bound  by  subpart  B  of 
this  part. 

(b)  Outside  employment  of  DON 
personnel,  both  military  and  civilian,  is 
limited  by  Executive  Order  12731,  55 
FR  42547,  3  CFR,  1990  Comp.,  p.  306, 
and  Secretary  of  the  Navy  Instruction 
5370.2],  Standards  of  Conduct  [available 
on  request  from  the  Office  of  the  Judge 
Advocate  General,  Administrative  Law 
Division,  200  Stovall  Street,  Alexandria, 
VA  22332-2400).  Additionally,  section 
0710  of  the  Manual  of  the  Judge 
Advocate  General  prohibits  active  duty 
judge  advocates  and  civilian  attorneys 
under  the  supervision  of  JAG  from 
accepting  or  receiving,  directly  or 
indirectly,  any  fee  or  compensation  of 
any  nature  for  legal  services  rendered  to 
those  persons  eligible  for  legal 
assistance  under  article  0706  of  the 
Manual  of  the  Judge  Advocate  General, 
whether  or  not  the  service  is  rendered 
during  duty  hours,  or  is  part  of  official 
duties. 

(c)  Additionally,  DON  officers  and 
employees  are  prohibited  by  18  U.S.C. 
209  from  receiving  pay  or  allowances 
from  any  source  other  than  the  United 
States  for  the  performance  of  any  official 
service  or  duty  unless  specifically 
authorized  by  law.  Furthermore,  18 
U.S.C.  203  and  205  prohibit  Federal 
officers  and  employees  from  personally 
representing  or  receiving,  directly  or 
indirectly,  compensation  for 
representing  any  other  person  before 
any  Federal  agency  or  court  on  matters 
in  which  the  United  States  is  a  party  or 
has  an  interest. 

(d)  These  limitations  are  particularly 
significant  when  applied  to  DON 
attorneys  who  intend  to  engage 
concurrently  in  a  civilian  law  practice. 
In  such  a  situation,  the  potential  is  high 
for  actual  or  apparent  conflict  arising 
from  the  mere  opportunity  to  obtain 
clients  through  contacts  in  the  course  of 
official  business.  Unique  conflicts  or 
adverse  appearances  may  also  develop 
because  of  a  DON  attorney’s  special 
ethical  responsibilities  and  loyalties. 


§776.91  Definition. 

Outside  part-time  law  practice  is 
defined  as  any  regular  provision  of  legal 
advice,  counsel,  assistance  or 
representation,  with  or  without 
compensation,  that  is  not  performed 
pursuant  or  incident  to  duties  as  a  naval 
service  attorney.  Occasional 
uncompensated  assistance  rendered  to 
relatives  or  firiends  is  excluded  from  this 
definition.  Teaching  a  law  course  as  part 
of  a  program  of  education  or  training 
offered  by  an  institution  of  higher 
education  is  not  practicing  law  for 
purposes  of  this  part. 

§776.92  Policy. 

(a)  As  a  general  rule,  JAG  will  not 
approve  requests  to  practice  law  part- 
time  in  association  with  lawyers  or 
firms  which  represent  clients  with 
interests  adverse  to  DON. 

(b)  JAG’s  approval  of  a  particular 
request  does  not  constitute  DON 
certification  of  the  requesting  attorney’s 
qualifications  to  engage  in  the  proposed 
practice  or  DON  endorsement  of 
activities  undertaken  after  such  practice 
begins.  Furthermore,  because  any 
outside  law  practice  is  necessarily 
beyond  the  scope  of  a  DON  attorney’s 
official  duties,  the  requesting  attorney 
should  consider  obtaining  personal 
malpractice  insurance  coverage. 

§776.93  Action. 

(a)  DON  attorneys  to  whom  this 
enclosure  applies  who  contemplate 
engaging  in  an  outside  part-time  law 
practice  must  first  obtain  approval  from 
JAG.  Requests  should  be  forwarded  in 
the  form  provided  in  Judge  Advocate 
General  Instruction  5803.1A  [the  form  is 
available  on  request  from  the 
Administrative  Law  Division]  to  the 
Administrative  Law  Division,  via  the 
attorney’s  chain  of  command.  Marine 
Corps  attorneys  will  also  include 
Commandant  of  the  Marine  Corps  (JAR) 
as  a  via  addressee. 

(b)  The  requesting  attorney’s 
commanding  officer  may — 

(1)  Disapprove  and  return  the  request 
if  he  or  she  perceives  actual  or  apparent 
conflicts  of  interests;  or 

(2)  Forward  the  request 
recommending  approval  and  providing 
such  other  information  as  may  be 
relevant. 

(c)  JAG  will  review  the  request  and 
advise  applicants  in  writing  of  the 
decision,  and  of  any  conditions  and 
limitations  under  which  a  particular 
practice  may  be  imdertaken.  Until 
permission  is  granted,  applicants  will 
not  commence  any  outside  law  practice. 

§  776.94  Revalidation. 

(a)  Attorneys  to  whom  permission  is 
given  to  engage  in  the  outside  part-time 


practice  of  law  will  notify  JAG  in 
writing,  via  their  chain  of  command, 
within  30  days  of  any  material  change 
in: 

(1)  The  nature  or  scope  of  the  outside 
practice  described  in  their  requests, 
including  termination;  or 

(2)  Their  DON  assignment  or 
responsibilities. 

(b)  Attorneys  to  whom  permission  is 
given  to  engage  in  the  outside  practice 
of  law  will  annually  resubmit  an 
application  to  continue  the  practice 
with  current  information  by  1  October 
each  year. 

§  776.95  Relations  with  non-DON  civilian 
counsel. 

Employment  of  non-DON  civilian 
counsel  by  an  individual  client  alters  no 
responsibilities  of  a  DON  attorney  to 
that  client. 

(a)  When  civilian  counsel  is  retained 
hy  an  individual  client,  the  DON 
attorney  assigned  to  that  client  shall 
inform  civilian  counsel — 

(1)  Of  the  contents  of  this  part; 

(2)  That  subpart  B  of  this  part  applies 
to  civilian  counsel  practicing  before 
military  tribunals,  courts,  or  boards  as  a 
condition  of  such  practice;  and 

(3)  That  subpart  B  of  this  part  takes 
precedence  over  other  rules  of 
professional  conduct  that  might 
otherwise  apply. 

(b)  If  an  individual  client  designates 
civilian  counsel  as  chief  counsel,  the 
detailed  DON  attorney  must  defer  to 
civilian  counsel  in  any  conflict  over 
trial  tactics.  If,  however,  counsel  have 
“co-counsel”  status,  then  conflict  in 
proposed  trial  tactics  requires  the  client 
to  be  consulted  to  resolve  the  conflict. 

(c)  If  civilian  counsel  has,  in  the 
opinion  of  the  DON  attorney,  acted 
contrary  to  the  requirements  of  subpart 
B  of  this  part,  the  matter  should  first  be 
discussed  with  civilian  counsel.  If  not 
resolved  between  counsel,  the  client 
must  be  informed  of  the  matter  by  the 
DON  attorney.  If,  after  being  apprised  of 
possible  misconduct,  the  client 
approves  of  the  questioned  conduct,  the 
judge  advocate  shall  attempt  to 
withdraw  from  the  case  in  accordance 
with  §  776.35.  The  client  shall  be 
informed  of  such  intent  to  withdraw 
prior  to  action  by  the  judge  advocate. 

Dated:  August  19, 1994. 

Lewis  T.  Booker,  Jr., 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94-21610  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  3810-AE-P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
tCGD09-94-O05] 

RIN  2115-AA97 

Safety  and  Security  Zone;  Lake 
Michigan— Chicago  Harbor— Burnham 
Park  Harbor 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  a  permanent  safety  and 
security  zone  on  Lake  Michigan,  over  all 
waters  and  shoreline  areas  within  1000 
yards  of  the  shoreline  surrounding 
Merrill  C.  Meigs  Airfield.  This  zone  is 
needed  to  safeguard  all  vessels  and 
waterfront  facilities  in  these  areas 
against  destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  This  safety  and  security  zone 
will  be  in  effect  at  various  times;  these 
times  will  be  published  in  the  Coast 
Guard  Local  Notice  to  Mariners  or 
broadcasted  via  Marine  Radio  VHF-FM 
Channels  16  &  22.  When  in  effect,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Chicago. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  D.R. 

McRitchie,  Project  Manager,  Case 
Management  &  Port  Safety  Section, 
Ninth  Coast  Guard  District,  (216)  522- 
3994. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 
In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
goal  is  to  ensure  the  safety  and  security 
of  the  President  and  other  officials  that 
may  periodically  arrive  bt  Merrill  C. 
Meigs  Airfield  on  short  notice:  and  to 
protect  all  members  of  the  public  in  the 
area.  As  a  result,  the  Coast  Guard  deems 
it  to  be  in  the  public’s  best  interest  to 
i.ssue  a  regulation  immediately. 

Background  and  Purpose 

On  Friday,  May  27, 1994,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (33  CFR  part  165).  No 


public  hearing  was  held.  Interested 
persons  were  requested  to  submit 
comments  and  a  total  of  zero  comments 
were  received.  The  purpose  of  this 
regulation  is  to  support  the  U.S.  Secret  * 
Service  in  performing  statutory 
protective  duties.  The  goal  is  to  ensure 
the  safety  and  security  of  the  President 
and  other  officials  that  may  periodically 
arrive  at  Merrill  C.  Meigs  Airfield  on 
short  notice:  and  to  protect  all  members 
of  the  public  in  the  area.  This  safety  and 
security  zone  will  be  in  effect  at  various  , 
times:  these  times  will  be  published  in 
the  Coast  Guard  Local  Notice  to 
Mariners  or  broadcasted  via  Marine 
Radio  VHF-FM  Channels  16  &  22.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1231  and  50  U.S.C.  191  as  a  set 
out  in  the  authority  citation  for  all  of  33 
CFR  part  165. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
(junior  grade)  Benjamin  L.  Smith. 

Project  Manager,  and  Commander 
Robert  G.  Blythe,  Project  Counsel, 

Environment 

The  C6ast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  it  is 
categorically  excluded  from  further 
environmental  documentation. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  regulation  does  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal 
Government,  and  does  not  impose  any 
requirements  or  restrictions  on  State  or 
local  authorities. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
nonsignificant  under  Executive  Order 
12866  on  Regulatory  Planning  and 
Review  and  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034  of  February  26, 
1979). 

Small  Entities 

The  impact  of  this  regulation  is 
expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  Coast  Guard  therefore  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
Regulator)'  Flexibility  Act,  5  U.S.C.  601 
et  seq. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 

33  CFR  1.05-l(g).  6.04-1. 6.04-6.  and  160.5: 
and  49  CFR  1.46. 

2.  A  new  §  165.904  is  added  to  read 
as  follows: 

§165.904  Lake  Michigan  at  Chicago 
Harbor  &  Burnham  Park  Harbor — Safety  and 
Security  Zone. 

(a)  Location.  All  waters,  waterfront 
facilities,  and  shoreline  areas  within 
1000  yards  of  the  shoreline  surrounding 
Merrill  C.  Meigs  Airfield  constitute  a 
safety  and  security  zone.  This  includes 
all  waters  including  Burnham  Park 
Harbor  and  the  southern  part  of  Chicago 
Harbor,  Lake  Michigan,  bounded  by  the 
following  coordinates: 

(1)  Northwest  point:  41'’52'33"N, 
87°36'58"W 

(2)  Northeast  point;  41°52'33"N, 
87‘’35'41"W 

(3)  Southeast  point:  41®50'42"N. 
87°35'41''W 

(4)  Southwest  point;  41°50'42"N, 
87‘‘36'33"W 

(5)  From  the  southwest  point,  north 
along  the  Lake  Michigan  shoreline, 
including  Burnham  Park  Harbor,  to  the 
northwest  point. 

(b)  Effective  times  and  dates.  This 
safety  and  security  zone  will  be  in  effect 
at  various  times  to  be  published  in  the 
Coast  Guard  Local  Notice  to  Mariners  or 
broadcasted  via  Marine  Radio  VHF-FM 
Channels  16  &  22.  These  times  will 
include  the  actual  effective  time  and 
date  and  the  termination  time  and  date. 

(c)  Restrictions.  (1)  In  accordance  with 
the  general  regulations  in  section  165.23 
and  165.33  of  this  part,  entry  into  this 
zone  is  prohibited,  unless  authorized  by 
the  U.S.  Coast  Guard  Captain  of  the 
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Port,  Chicago,  or  the  U.S.  Secret  Service. 
Other  general  requirements  in  §§  165.23 
and  165.33  also  apply.  Further^  no 
person  may  enter  or  remain  in  the 
shoreline  areas  of  the  established  safety 
and  security  zone,  imless  cleared  by  a 
Coast  Guard  or  U.S.  Secret  Service 
official. 

(2)  Vessels  in  Burnham  Park  Harbor  at 
the  commencement  of  the  safety  and 
security  zone  must  be  moored  and 
remain  moored  while  the  safety  and 
security  zone  is  established,  unless 
authorized  to  get  underway  by  a  Coast 
Guard  or  U.S.  Secret  Service  ofHcial. 

(3)  No  person  may  engage  in 
swimming,  snorkeling,  or  diving  within 
the  established  safety  and  security  zone, 
except  with  the  permission  of  the 
Captain  of  the  Port  or  U.S.  Secret 
Service. 

Dated:  July  26, 1994. 

Clay  A.  Fust, 

Ckiptain,  U.S.  Coast  Guard.  Captain  of  the 
Port  Chicago. 

[FR  Doc.  94-21652  Filed  8-31-94;  8:45  ami 
BILUNG  CODE  4910-14-M 


Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls 

AGENCY:  Saint  Laivrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  To  improve  the 
competitiveness  of  the  Seaway,  the 
Corporation  and  the  Authority  are 
amending  the  Tariff  to  provide  that  the 
charges  for  the  1994  season  under  the 
Tariff  Schedule  be  the  same  as  for  the 
1993  season,  except  the  toll  for  steel 
slab.  In  an  effort  to  increase  steel  slab 
shipments,  the  Corporation  and  the 
Authority  are  promulgating  a  separate, 
lower  toll  for  this  commodity,  which 
has  been  included  under  the  general 
cargo  rate.  In  addition,  the  Corporation 
and  the  Authority  are,  for  competitive 
purposes,  continuing  and  revising  the 
Incentive  Tolls  Program  by  increasing 
the  amounts  of  the  discounts  and 
rebates  and  their  applicability. 
EFFECTIVE  DATE:  September  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 


Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590,  (202)  366- 
0091. 

SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  improve  the  Seaway’s 
competitiveness,  the  Corporation  and 
the  Authority  are  amending  §  402.8,  the 
Schedule  of  Tolls,  to  provide  that  the 
charges  for  the  1994  season  under  the 
Tariff  Schedule  are  the  same  as  for  the 
1993  season,  except  the  toll  for  steel 
slab.  In  an  effort  to  increase  steel  slab 
shipments,  the  Corporation  and  the 
Authority  are  promulgating  a  separate, 
lower  toll  for  this  commodity,  which 
had  been  included  under  the  general 
cargo  rate.  This  separate  toll  is  a  25 
cents  per  metric  ton  reduction  for  each 
metric  ton  for  vessels  transiting  both 
segments.  As  a  conforming  amendment, 
paragraph  (i)  of  §  402.3,  the  definition  of 
“general  cargo”  is  amended  to  reflect 
that  steel  slab  is  no  longer  included  in 
this  category.  The  Corporation  and  the 
Authority  also  are,  for  competitive 
purposes,  continuing  and  revising  the 
Incentive  Tolls  Program.  Section  402.9 
is  amended  to  provide  that  a  neW 
business  incentive  of  a  50%  discount  be 
granted  to  a  carrier  immediately  upon 
application  before  transit  or  upon 
arrival  at  its  destination.  In  addition. 
North  American  origins  and 
destinations  are  grouped  into  five 
geographic  regions  to  discourage  cargo 
diversions.  Additionally,  §402.11  is 
amended  to  provide  that  volume  rebates 
of  50%  are  available  to  both  shippers 
and  receivers  of  cargoes  with  a 
satisfactory  three  year  traffic  history  for 
the  commodity  involved.  When  a 
particular  shipper’s  or  receiver’s 
shipments  of  a  spiecific  commodity 
exceed  their  highest  single  season 
tonnage  amount  of  that  commodity  of 
the  previous  three  seasons  by  at  least 
25,000  metric  tons,  the  rebate  is  applied 
to  all  tons  exceeding  that  previous  high. 
This  change  targets  the  rebates  more 
directly  to  shippers  and  receivers.  The 
alternate  use  of  bulkers  program 
(§  402.13)  is  continued,  but  amended  to 
include  steel  slab  as  a  separate 
commodity.  That  section  is  also 
amended  to  make  clarifying,  editorial 
changes  that  have  proved  necessary 
from  experience,  but  the  manner  in 
which  the  provision  is  interpreted  and 
administered  does  not  change.  Finally, 
a  new  §  402.15  is  added  to  clarify  tha( 
carriers,  shippers,  or  receivers  are 
eligible  to  receive  only  one  of  the 
incentives,  i.e.,  new  business,  discount, 
bulk  trade  discount,  or  volume  rebate, 
for  any  one  shipment. 


An  exchange  of  diplomatic  notes 
between  Canada  and  the  United  States 
approving  this  amendment  occurred  on 
July  12, 1994. 

Regulatory  Evaluation 

This  final  rule  involves  a  foreign 
affairs  function  of  the  United  States,  and 
therefore.  Executive  Order  12866  does 
not  apply.  This  final  rule  has  also  been 
evaluated  under  the  Department  of 
Transportation’s  Regulatory  Policies  and 
Procedures  and  is  not  considered 
significant  under  those  procedures  and 
its  economic  impact  is  expected  to  be  so 
minimal  that  a  full  economic  evaluation 
is  not  warranted. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  in  a  substantial 
number  of  small  entities.  The  St. 
Lawrence  Seaway  Tariff  of  Tolls  relates 
to  the  activities  of  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  mostly 
by  foreign  vessels. 

Environmental  Impact 

This  final  rule  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321,  et.  seq.)  because  it  is 
not  a  major  federal  action  significantly 
affecting  the  quality  of  human 
environment. 

Federalism 

The  Corporation  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
amends  33  CFR  Part  402  as  follows; 

PART  402— TARIFF  OF  TOLLS 

1.  The  authority  citation  for  33  CFR 
Part  402  continues  to  read  as  follows: 

Authority:  68  Stat.  93,  33  U.S.C.  981-990. 

2.  Section  402.3  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  402.3  Interpretation. 
***** 

(i)  Gerteral  cargo  means  all  goods  not 
included  in  the  definitions  under 
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paragraphs  (b),  (g),  (h),  and  (j)  of  this  3.  Section  402.8  is  revised  to  read  as 

section,  but  excluding  steel  slab;  follows; 

*  *  *  *  *  §402.8  Schedule  of  Tolls. 


Tolls 


Montreal  to 
or  from 
Lake  On¬ 
tario  (MLO) 
effective 
1994 

Lake  On¬ 
tario  to  or 
from  Lake 
Erie  (Wel¬ 
land  Canal) 
effective 
1994 

(a)  For  transit  of  the  Seaway,  a  composite  toll,  comprising: 

(1)  A  charge  in  dollars  per  gross  registered  ton,  according  to  national  registry  of  the  vessel,  applicable  whether 

the  vessel  is  wholly  or  partially  laden,  or  is  in  ballast.  (All  vessels  shall  have  an  option  to  calculate  gross  reg¬ 
istered  tonnage  according  to  prescribed  rules  for  measurement  in  either  Canada  or  the  United  States.) . 

(2)  a  charge  in  dollars  per  metric  tons  of  cargo  as  certified  on  ship’s  manifest  or  other  document,  as  follows- 

Bulk  Cargo . . . 

0.11 

1.10 

0.13 

0  55 

Food  Grains . 

0.68 

0  55 

Feed  Grains . .'. . .'. . 

0  68 

0.55 

Coal  . . . 

General  Cargo . . 

0.65 
2  66 

0.55 
0  88 

Steel  Slab . . . 

2.41 

0  63 

Containerized  Cargo . 

1.10 

0  55 

Government  Aid . 

^  0.00 

0  00 

(3)  a  charge  in  dollars  per  passenger  per  lock . 

1.18 

1.18 

(4)  a  charge  in  dollars  per  lock  for  complete  or  partial  transit  of  the  Welland  Canal  in  either  direction  by  cargo 
vessels,  which  may  be  shared  by  cargo  vessels  in  tandem: 

(i)  Loaded  per;  lock  . . . . . . . 

N/A 

440.00 

(ii)  In  ballast:  per  lock . : . .'. 

N/A 

325.00 

(b)  For  partial  transit  of  the  Seaway: 

(1)  between  Montreal  and  Lake  Ontario,  in  either  direction,  15  percent  per  lock,  of  the  applicable  toll. 

(2)  between  Lake  Ontario  and  Lake  Erie,  in  either  direction.  (Welland  Canal),  13  percent  per  lock  of  the  appli¬ 
cable  toll. 

(c)  Minimum  charge  in  dollars  per  vessel  per  lock  transited  for  full  or  partial  transit  of  the  Seaway: 

Pleasure  craft  ’  . . . . . 

10.00 

10.00 

Other  vessels . . 

15.00 

15.00 

’  Includes  Federal  Taxes  where  applicable. 


4.  Section  402.9  is  revised  to  read  as 
follows: 

§  402.9  Incentive  tolls. 

(a)  Notwithstanding  anything 
contained  in  this  Tariff,  the  portion  of 
the  composite  toll  related  to  charges  per 
metric  ton  of  cargo  charged  on  new 
business  shall  be  reduced  by  fifty 
percent  for  a  Seaway  transit  beginning 
and  ending  during  the  1994  navigation 
year, 

(b)  The  discount  mentioned  in 
paragraph  (a)  of  this  section  shall  be 
granted  for  the  remainder  of  the 
navigation  season  if: 

(ll  A  vessel  carries,  for  each  transit, 

1 ,000  metric  tons  or  more  of  new 
business  or  a  minimum  of  1,000  cubic 
meters  of  new  business  project  cargo; 
bnd 

(2)  A  complete  and  accurate 
application  for  a  new  business  discount 
is  submitted  to  the  Authority  or  the 
Corporation,  on  the  form  provided  by 
the  Authority  or  the  Corporation,  for 
evaluation  and  audit  by  the  Authority  or 
the  Corporation  prior  to  the  beginning  of 
a  Seaway  transit. 


(c)  For  the  purposes  of  this  section. 
new  business  means  cargo  that  has  not 
moved  through  a  Seaway  lock  between 
an  origin  and  a  destination  as  defined  in 
this  paragraph  (c)  during  the  navigation 
seasons  of  1991, 1992,  and  1993  or  cargo 
that  has  moved  through  a  Seaway  lock 
in  quantities  representing  less  than  five 
percent  of  the  average  of  Seaway  traffic 
between  an  origin  and  a  destination 
during  the  navigation  seasons  of  1991, 
1992,  and  1993.  For  the  purposes  of  this 
paragraph  (c),  origin  and  destination 
mean  the  country  in  which  the  cargo  is 
loaded  or  unloaded,  but  if  the  cargo  is  - 
unloaded  in  North  America,  origin  and 
destination  mean  the  geographic  region 
in  which  the  cargo  is  unloaded,  those 
geographic  regions  being  as  follows: 

(1)  the  Gulf  of  St.  Lawrence  and  St. 
Lambert  Lock; 

(2)  St.  Lambert  Lock  to  Cape  Vincent 
on  the  St.  Lawrence  River.  Lake  Ontario 
and  the  Welland  Canal; 

(3)  Lake  Erie,  Lake  Huron,  and 
connecting  waters; 

(4)  Lake  Michigan; 

(5)  Lake  Superior  and  St.  Mary’s 
River,  and 


(6)  ports  elsewhere  in  North  America 
in  regions  not  specifically  described  in 
subparagraphs  (c)  (1)  through  {,'5)  of  this 
section. 

5.  Section  402.11  is  revised  to  read  as 
follows: 

§  402.1 1  Volume  discount 

(a)  A  volume  rebate  shall  be  granted  • 
to  a  shipper  of  downbound  cargo  or  to 
a  receiver  of  upbound  cargo  at  the  end 
of  the  1994  navigation  season  after 
payment  of  the  full  toll  specified  in  the 
schedule  under  the  tariff  in  section 
402.8  of  this  Part  if  shipments  of  a 
particular  commodity  during  1994 
exceed  by  a  minimum  of  25,000  tons  the 
shipper’s  or  receiver’s  highe.st  tonnage 
for  that  particular  commodity  during 
1991, 1992,  or  1993  in  the  Seaway. 
Shippers  will  be  qualified  based  upon 
the  particular  commodity  loaded  at  their 
port  of  origin  and  receivers  will  be 
qualified  based  on  the  particular 
commodity  unloaded  at  their  port  of 
destination.  Shippers  and  receivers 
located  within  the  Seaway  will  be 
qualified  based  on  the  total  of  their 
upbound  and  downbound  shipments  or 
receipts  of  the  particular  commodity. 
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Should  a  shipper  or  receiver  of  the  same 
commodity  qualify  for  a  volume  rebate, 
the  rebate  will  be  divided  equally 
between  the  shipper  and  receiver. 

(b)  Volume  rebates  shall  be  granted 
only  with  respect  to  commodities  whose 
shipper  and  receiver  have  shipped  or 
received  the  subject  commodity  in  the 
years  1991, 1992,  and  1993  and  have  not 
been  subject  of  a  merger  or  take-over 
during  1991, 1992, 1993,  or  1994. 

(c)  The  volume  rebate  shall  be  equal 
to  a  50-percent  reduction  of  the  portion 
of  the  composite  toll  related  to  charges 
per  metric  ton  of  cargo  paid  for  the 
shipments  that  surpass  the  shippers  or 
receiver’s  highest  tonnage  for  that 
commodity  during  1991, 1992,  or  1993. 
Payment  of  rebates  will  be  made 
directly  to  the  qualified  shipper  or 
receiver. 

(d)  The  Seaway  traffic  history 
describing  the  shipper’s  or  receiver’s 
tonnage  shall  be  submitted  by  the 
shipper  or  receiver  prior  to  the  end  of 
1994  and  shall  be  subject  to  audit  by  the 
Authority. 

(e)  Cargoes  having  been  the  subject  of 
a  new  business  discount  or  an  alternate 
use  of  bulker  discount  described  in 

§  402.13  of  this  Part  shall  be  excluded 
from  the  statistics  used  for  calculation 
of  volume  rebates. 

6.  Section  402.13  is  revised  to  read  as 
follows: 

§  402.1 3  Vessels  engaged  primarily  in  the 
bulk  trade. 

Notwithstanding  any  thing  contained 
in  this  Tariff,  the  toll  for  steel  slab, 
general,  or  containerized  cargo  for  any 
vessel  documented  under  the  laws  of 
the  United  States  or  registered  in 
Canada  in  accordance  with  the  laws  of 
Canada  that  has  been  engaged  primarily 
in  the  bulk  trade  within  the  St. 

Lawrence  Seaway/Great  Lakes  system 
during  the  three  navigation  seasons 
immediately  preceding  the  applicable 
season  shall,  upon  written  application 
to  the  Authority  or  the  Corporation  prior 
the  beginning  of  a  Seaway  transit,  be  the 
toll  charged  for  food  grains  specified  in 
the  schedule  under  the  Tariff  in  §  402.8 
of  this  Part. 

7.  A  new  §402.15  is  added  to  read  as 
follows: 

§  402.1 5  Single  season  discounts  or 
rebate  for  same  shipment 

Notwithstanding  anything  in  the 
Tariff,  a  carrier,  shipper,  or  receiver 
shall  obtain  during  a  single  navigation 
season,  with  respect  to  the  same 
shipment,  only  one  of  the  following 
three:  a  new  business  discount,  as 
described  in  §402.9;  a  bulk  trade 
discount,  as  described  in  §  402.13;  or  a 
volume  rebate,  as  described  in  §402.11. 


Issued  at  Washington,  DC  on  August  22, 
1994. 

Saint  Lawrence  Seaway  Development 
Corporation. 

Stanford  E.  Parris, 

Administrator. 

[FR  Doc.  94-21567  Filed  8-31-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  95-1-6591C;  FRL-6060-91 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  has 
Corrected  the  Deficiency 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  On  August  29. 1994,  in  the 
Federal  Register,  EPA  published  a 
direct  final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  Bay  Area  Air  Quality 
Management  District  (BAAQMD)  Rule 
8-8,  “Wastewater  (Oil-Water) 
Separators”.  On  that  date,  EPA  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA’s  action.  If  a  person 
submits  adverse  comments  on  EPA’s 
proposed  action  within  30  days  of 
publication  of  the  proposed  and  direct 
final  actions,  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State’s  submittal.  Based  on 
the  proposed  full  approval,  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiency  for  which  a 
.sanctions  clock  began  on  November  25, 
1992.  This  action  will  stay  the 
application  of  the  offset  sanction  and 
stay  the  application  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment.  If  no  comments  are 
received  on  EPA’s  proposed  approval  of 
the  State’s  submittal,  the  direct  final 
action  published  in  the  Federal  Register 
on  August  29, 1994,  will  also  finalize 
EPA’s  determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  comments  are 
received  on  EPA’s  propiosed  approval 
and  this  interim  final  action,  CTA  will 
publish  a  final  action  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  rule  is 
effective  on  September  1, 1994. 


Comments  must  be  received  by  October 
3, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Daniel  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

The  state  submittal  and  EPA’s 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  6102,  401  "M”  Street.  SW., 
Washington  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San  Francisco, 
CA  94109. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 

H.  Beck,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1190.  Internet  E-mail: 
beck.erik@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  31, 1990,  the  State 
submitted  BAAQMD  Rule  8-8 
"Wastewater  (Oil-Water)  Separators”, 
for  which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
October  26, 1992.  57  FR  48457.  EPA’s 
disapproval  action  started  an  18-month 
clock  for  the  application  of  one  sanction 
(followed  by  a  second  sanction  6 
months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  and  a  24-month 
clock  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  110(c)  of  the  Act.  The  State 
subsequently  submitted  a  revised  rule 
on  July  13, 1994.  EPA  has  taken  direct 
final  action  on  this  submittal  pursuant 
to  its  modified  direct  final  policy  set 
forth  at  59  FR  24054  (May  10, 1994).  In 
the  Rules  section  of  the  Federal  Register 
dated  August  29, 1994,  59  FR  44328, 
EPA  issued  a  direct  final  full  approval 
of  the  State  of  California’s  submittal  of 
BAAQMD  Rule  8-8,  "Wastewater  (Oil- 
Water)  Separators”.  In  addition,  in  the 
Proposed  Rules  section  of  the  Federal 
Register  dated  August  29, 1994,  EPA 
proposed  full  approval  of  the  State’s 
su'Dmittal. 

Based  on  the  proposed  and  direct 
final  approval,  EPA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiency.  Therefore,  EPA  is  taking  this 
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final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However,  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA’s 
proposed  full  approval  of  the  State’s 
submittal,  EPA  determines  that  the 
State’s  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  November  25, 1992.  However,  this 
action  will  stay  the  application  of  the 
offsets  sanction  and  will  stay  the 
application  of  the  highway  sanction.  See 
59  FR  39832  (August  4, 1994).  If  EPA’s 
direct  final  action  fully  approving  the 
State’s  submittal  becomes  effective, 
such  action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
lift  any  applied,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficienc>’, 
EPA  will  also  determine  that  the  State 
did  not  correct  the  deficiency  and  the 
sanctions  consequences  described  in  the 
sanctions  rule  will  apply.  See  59  FR 
39832,  to  be  codified  at  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
stayed  and  application  of  the  highway 
sanction  will  be  stayed  until  EPA’s 
direct  final  action  folly  approving  the 
State’s  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA’s  direct  final 
action  folly  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  defend  sanctions  will  be 
permanently  lifted. 

Because  ^A  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  horn  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore.  EPA  Is  invoking  the 
good  cause  exception  under  the 


Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.^ 
See  5  U.S.C.  553(b)(B).  EPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State’s 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clocL  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State’s  submittal.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  stay  or  defer  sanctions 
w'hile  EPA  completes  its  rulemaking 
process  on  the  approvability  of  tlie 
State’s  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdictior*  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 


•  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  wHh  a  chance  to 
comment  on  EPA‘s  dMermination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 


Reporting  and  recordkeeping 
requirements.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  22. 1994. 

Harry  Seraydarian, 

Acting  Regional  Administrator. 

[FR  Doc  94-21409  Filed  8-31-94;  8:45  ami 
BILLING  COD6  6S60-6(LP 


Approval  and  Fh’omulgation  of 
Imptementatton  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
Corrected  the  Deficiency 


summary:  On  August  25. 1994.  in  the 
Federal  Register.  EPA  published  a 
direct  final  rulemaking  folly  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1162,  Polyester  Resin  Operations;  Rule 
1173,  Fugitive  Emissions  of  Volatile 
Organic  Compounds;  Rule  1175,  Control 
of  Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products, 
and  Rule  1176,  Sumps  and  Wastewater 
Separators.  On  that  date,  EPA  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA’s  action.  If  a  person 
submits  adverse  comments  on  EPA’s 
proposed  action  within  30  days  of 
pyblication  of  the  proposed  and  direct 
filial  actions.  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State’s  submittal.  Based  on 
the  proposed  full  approval.  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiency  for  which  a 
sanctions  clock  began  on  November  25. 
1992.  This  action  will  stay  the 
application  of  the  offset  sanction  and 
stay  the  application  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication.  EPA  will 
take  comments.  If  no  comments  are 
received  on  EPA’s  proposed  approval  of 
the  State’s  submittal,  the  direct  final 
action  published  in  the  Federal  Register 
on  August  25. 1994  will  also  finalize 
EPA’s  determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  comments  are 
received  on  EPA’s  proposed  approval 
and  this  interim  final  action,  ^A  will 
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AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 
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publish  a  Hnal  action  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  rule  is 
effective  on  September  1, 1994. 
Comments  must  be  received  by  October 
3, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Daniel  A.  Meer,  Chief,  Rulemaking 
Section  {A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hav»rthome 
Street,  ^n  Francisco,  CA  94105. 

The  state  submittal  and  EPA’s 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  6102,  401  M  Street  SW., 
Washington  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1185. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  13, 1991,  the  State  submitted 
SCAQMD’s  Rule  1162,  Polyester  Resin 
Operations,  and  Rule  1173,  Fugitive 
Emissions  of  Volatile  Organic 
Compounds.  On  December  31, 1990  the 
State  submitted  SCAQMD’s  Rule  1175, 
Control  of  Emissions  from  the 
Manufacture  of  Polymeric  Cellular 
(Foam)  Products,  and  Rule  1176,  Sumps 
and  Wastewater  Separators.  The  EPA 
published  a  limited  disapproval  in  the 
Federal  Register  on  October  26, 1992 
(57  FR  48457)  for  the  four  rules  cited 
above.  EPA’s  disapproval  action  started 
an  18-month  clock  for  the  application  of 
one  sanction  (followed  by  a  second 
sanction  6  months  later)  under  section 
179  of  the  Clean  Air  Act  (Act)  and  a  24- 
month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FIP) 
under  section  110(c)  of  the  Act.  The 
State  subsequently  submitted  revised 
rules  on  May  24, 1994.  EPA  has  taken 
direct  final  action  on  this  submittal 
pursuant  to  its  modified  direct  final 
policy  set  forth  at  59  FR  24054  (May  10, 
1994).  In  the  Rules  section  of  the 
Federal  Register  dated  August  25, 1994, 
59  FR  43751,  EPA  issued  a  direct  final 
full  approval  of  the  State  of  California’s 
submittal  of  SCAQMD’s  Rule  1162, 


Polyester  Resin  Operations;  Rule  1173, 
Fugitive  Emissions  of  Volatile  Organic 
Compounds;  Rule  1175,  Control  of 
Emissions  from  the  Manufacture  of 
Polymeric  Cellular  (Foam)  Products, 
and  Rule  1176,  Sumps  and  Wastewater 
Separators.  In  addition,  in  the  Proposed 
Rules  section  of  the  Federal  Register 
dated  August  25, 1994,  EPA  proposed 
full  approval  of  the  State’s  submittal. 

Based  on  the  proposed  and  direct 
final  approval,  ETA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiency.  Therefore,  EPA  is  taking  this 
final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However,  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA’s 
proposed  full  approval  of  the  State’s 
submittal,  EPA  determines  that  the 
State’s  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  Ae  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  November  25, 1992.  However,  this 
action  will  stay  the  application  of  the 
offsets  sanction  and  will  stay  the 
application  of  the  highway  sanction.  See 
59  FR  39832  (August  4,  1994).  If  EPA’s 
direct  final  action  fully  approving  the 
State’s  submittal  becomes  effective, 
such  action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
lift  any  applied,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiency, 
EPA  will  also  determine  that  the  State 
did  not  correct  the  deficiency  and  the 
sanctions  consequences  described  in  the 
sanctions  rule  will  apply.  See  59  FR 
39832,  to  be  codified  at  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
stayed  and  application  of  the  highway 
sanction  will  be  stayed  until  EPA’s 
direct  final  action  fully  approving  the 
State’s  submittal  becomes  effective  or 


until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA’s  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  ^A  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.* 
5  U.S.C.  553(b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State’s 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State’s  submittal.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  stay  or  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
State’s  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 


’  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA’s  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
In  determining  whether  to  reverse  such  action. 
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profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  02U)ne, 
and  Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  August  22. 1994. 

Harry  Seraydarian, 

Acting  Regional  Administrator. 

[FR  Doc.  94-21410  Filed  8-31-94;  8:45  am) 
BILUNQ  CODE  M60-60-P 


40  CFR  Part  52 
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Approval  and  Promulgation  of 
Imptomentatlon  Plans;  Califomla  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  has 
Corrected  the  Deficiency 

AGENCY:  Environmental  ProtecticHi 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  On  August  29. 1994.  in  the 
Federal  Register.  EPA  published  a 
direct  final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  San  Diego  County  Air  Pollution 
Control  District  (SDCAPQ))  Rule  61.9, 
“Separation  of  Organic  Compounds 
from  Water".  Oh  that  date,  ^A  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA’s  action.  If  a  person 
submits  adverse  comments  on  EPA’s 
proposed  action  within  30  days  of 
publication  of  the  proposed  and  direct 
final  actions.  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State’s  submittal.  Based  on 
the  proposed  full  approval.  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiency  for  which  a 
sanctions  clock  began  on  November  25, 
1992.  This  action  will  stay  the 
application  of  the  offset  sanction  and' 
stay  the  application  of  the  hi^way  -  - 
sanction.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment.  If  no  comments  are 


received  on  EPA’s  proposed  approval  of 
the  State’s  submittal,  the  direct  final 
action  published  in  the  Federal  Register 
on  August  29, 1994,  will  also  finalize 
EPA’s  determination  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  comments  are 
received  on  EPA’s  proposed  approval 
and  this  interim  final  action,  ^A  will 
publish  a  final  action  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  rule  is 
effective  on  September  1, 1994. 
Comments  must  be  received  by  October 
3, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Daniel  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

The  state  submittal  and  EPA’s 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  6102,  401  "M”  Street,  SW,. 
Washington,  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento.  CA  92123-1095. 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive.  San 
Diego,  CA  92123-1096. 

FOR  FURTHER  INFORMATION  CONTACT;  Erik 

H.  Beck,  Rulemaking  Section  (A-5-3). 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901.  Telephone: 
(415)  744-1190.  Internet  E-mail: 
beck.erik@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  5, 1991,  the  State  submitted 
SDCAI*CD  Rule  61.9  “Separation  of 
Organic  Compounds  from  Water",  for 
which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
October  26, 1992.  57  FR  48457.  EPA’s 
disapproval  action  started  an  18-month 
clock  for  the  application  of  one  sanction 
(followed  by  a  second  sanction  6 
months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  and  a  24-month 
clock  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  110(c)  of  the  Act.  'The  State 
subsequently  submitted  a  revised  rule 
on  May  24, 1994.  EPA  has  taken  direct 
final  action  on  this  submittal  pursuant 
to  its  modified  direct  final  policy  set 
forth  at  59  FR  24054  (May  10. 1994).  In 
the  Rules  section  of  the  Federal  Register 
dated  August  29. 1994,  59  FR  44322, 


EPA  issued  a  direct  final  full  approval 
of  the  State  of  California’s  submittal  of 
SDCAPCD  Rule  61.9,  “Separation  of 
Organic  Compounds  from  Water".  In 
addition,  in  the  Proposed  Rules  section 
of  the  Federal  Register  dated  August  29. 
1994,  EPA  proposed  full  approval  of  the 
State’s  submittal. 

Based  on  the  proposed  and  direct 
final  approval,  EPA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiency.  Therefore,  EPA  is  taking  this 
final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiency.  However.  EPA 
is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If.  based  on  any  comments  on 
this  action  and  any  comments  on  EPA’s 
proposed  full  approval  of  the  State’s 
submittal,  EPA  determines  that  the 
State’s  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate. 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  November  25, 1992.  However,  this 
action  will  stay  the  application  of  the 
offsets  sanction  and  will  stay  the 
application  of  the  highway  sanction.  See 
59  FR  39832  (August  4. 1994).  If  EPA’s 
direct  final  action  fully  approving  the 
State’s  submittal  becomes  effective, 
such  action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
lift  any  applied,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiency, 
EPA  will  also  determine  that  the  State 
did  not  correct  the  deficiency  and  the 
sanctions  consequences  described  in  the 
sanctions  rule  will  apply.  See  59  FR 
39832,  to  be  codified  at  40  CFR  52.31. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
stayed  and  application  of  the  highw'ay 
sanction  will  be  stayed  until  EPA’s 
direct  final  action  fully  approving  the 
State’s  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
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the  State  submittal.  If  EPA’s  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  defend  sanctions  will  be 
permanently  lifted. 

Because  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.^ 

5  U.S.C.  553(b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State’s 
submittal  and,  through  its  proposed  and 
direct  final  action  is  indicating  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  or  to  keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State’s  submittal.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  stay  or  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
State’s  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 


’  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA’s  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 


entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations, 
Reporting  and  recordkeeping 
requirements,  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  22, 1994. 

Harry  Seraydarian, 

Acting  Begional  Administrator. 

(FR  Doc.  94-21412  Filed  8-31-94;  8:45  am) 
BILLING  CODE  656O-e0-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7079 
tlD-943-4210-06;  tDI-15636  01]  ’ 

Partial  Revocation  of  Executive  Order 
dated  July  2, 1910;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order- insofar  as  it  affects  46 
acres  of  public  land  withdrawn  for  the 
Bureau  of  Land  Management’s 
Powersite  Reserve  No.  21.  The  land  is 
no  longer  needed  for  this  purpose.  The 
revocation  is  needed  to  permit  disposal 
of  the  land  through  public  sale  to  Boise 
County  for  a  dump  transfer  station.  This 
action  will  open  the  land  to  surface 
entry.  The  land  has  been  and  will 
remain  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  October  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500.  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  July  2, 
1910,  which  withdrew  public  land  for 
the  Bureau  of  Land  Management’s 
Powersite  Reserve  No.  21,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 


Boise  Meridian 
T.  7  N..  R.  2  E., 

Sec.  33,  lot  1. 

The  area  described  contains  46  acres  in 
Boise  County. 

2.  At  9  a.m.  on  October  3, 1994,  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  October 
3, 1994,  shall  ^  considered  as 
simultaneously  filed  at  that  time. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  94-21563  Filed  8-31-94;  8:45  am] 
BILLING  CODE  4310-GG-P 


43  CFR  Public  Land  Order  7080 

[NM-920-4210-06;  NMNM  2466] 

Modification  of  Public  Land  Order  No. 
4325;  Transfer  of  Jurisdiction;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  modifies  Public 
Land  Order  No.  4325,  which  withdrew 
161.60  acres  of  public  land  for  the 
Navajo  Indian  Irrigation  Project,  to 
transfer  jurisdiction  of  the  land  from  the 
Bureau  of  Reclamation  to  the  Bureau  of 
Indian  Affairs  and  establish  a  50-year 
term.  The  land  will  remain  closed  to 
surface  entry  and  mining,  but  has  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502,  505-438-7594. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  4325  is 
hereby  modified  to  transfer 
administrative  jurisdiction  of  the 
following  described  land  from  the 
Bureau  of  Reclamation  to  the  Bureau  of 
Indian  Affairs,  and  to  establish  a  50-year 
term: 

New  Mexico  Principal  Meridian 
T.  27N.,R.  11  W., 

Sec.  3,  lots  1  and  2. 

T.  28  N.,R.  11  W., 

Sec.  34,  SV2SEV4. 

The  area  described  contains  161.60  acres  in 
San  Juan  County. 
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2.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  August  23, 1964. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  94-21613  Filed  8'-31-94;  8:45  am) 
BILUNG  CODE  4310-FB-P 


Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AA24 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  for  the  1994-95  Early 
Season 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
hunting  under  established  guidelines. 
This  rule  is  necessary  to  allow 
establishment  dt  season  bag  limits  and, 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
EFFECTIVE  DATE:  This  rule  takes  effect  on 
September  1, 1994. 

ADDRESSES:  Comments  received,  if  any, 
on  the  proposed  special  hunting 
regulations  and  tribal  proposals  are 
available  for  public  inspection  during 
normal  business  hours  in  Room  634, 
Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  VA. 
Communications  regarding  the 
documents  should  1^  sent  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  Room  634-ARLSQ,  1849  C 
Street,  NW,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse,  Office  of  Migratory- 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Room  634-ARLSQ,  1849  C 
Street,  NW,  Washington,  DC  20240 
703/358-1714). 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 

1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.).  authorizes  and  directs  the 


Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  August  16, 1994  Federal 
Register  (59  FR  42017),  the  U.  S.  Fish 
and  Wildlife  Service  (Service)  proposed 
special  migratory  bird  hunting 
regulations  for  the  1994-95  hunting 
season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  June  4. 
1985,  Federal  Register  (50  FR  23467). 

The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for:  (1)  On- 
reservation  hunting  by  both  tribal 
members  and  nonmembers,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits;  and  (3)  off-reservation  hunting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  have  to  be  consistent 
with  the  March  10-September  1  closed 
season  mandated  by  the  1916  Migratory- 
Bird  Treaty  with  Canada. 

Tribes  that  desired  special  hunting 
regulations  in  the  1994-95  hunting 
season  were  requested  in  the  April  7. 
1994,  Federal  Register  (59  FR  16762)  to 
submit  a  proposal  that  included  details 
on:  (1)  Requested  season  dates  and  other 
regulations  to  be  observed;  (2J  harvest 
anticipated  under  the  requested 
regulations;  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harv-est;  (4)  steps  that  will  be  taken  to 
limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  impact  seriously  on  the 
migratory  bird  resource;  and  (5)  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  hunting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
established  by  the  State(s)  in  which  an 
Indian  resen-ation  is  located.  The 


guidelines  have  been  used  successfully 
since  the  1985-86  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season  (August  18, 

1988;  53  FR  31612). 

Although  the  proposed  rule  includes 
generalized  regulations  for  both  early 
and  late  season  hunting,  this  rulemaking 
addresses  only  the  early  season 
proposals.  Late  season  hunting  will  be 
addressed  in  the  rulemaking  to  follow  in 
September  1994.  As  a  general  rule,  early 
seasons  begin  during  ^ptember  each 
year  and  have  a  primary  emphasis  on 
such  species  as  mourning  and  white¬ 
winged  dove.  Late  seasons  are  those  that 
begin  about  October  1  or  later  each  year 
and  have  a  primary  emphasis  on 
waterfowl. 

In  the  proposed  rule,  the  Service  i 
pointed  out  that  there  was  reason  for  | 
cautious  optimism  w-ith  regard  to  i 

liberalization  of  duck  hunting  I 

regulations  in  the  1994-95  season. 
However,  at  that  time  production  ' 

information  was  not  available  and 
assessments  could  not  be  made  on 
which  to  base  final  frameworks 
decisions.  From  surv-ey  data,  it  now 
appears  that  duck  production  is  up  on 
a  continental  basis,  with  a  projected  fall 
flight  index  of  about  71  million  ducks, 
and  the  Serv-ice  has  responded  to  this  by 
making  minor  adjustments  in 
regulations.  Most  notably,  bag  limit 
frameworks  provide  for  one  more  duck 
than  allowed  last  year,  with  an 
additional  mallard  drake.  However,  the 
restriction  on  mallard  hens  to  one  in  the 
daily  bag  will  remain  in  effect.  A  season 
on  canvasbacks  is  optional  nationwide. 
Other  species  restrictions  are  still  in 
effect.  The  Service  has  eased  off, 
somewhat,  the  more  restrictive 
regulations  of  past  seasons  because  duck 
populations  have  generally  rebounded 
from  the  lows  of  last  year  and  several 
previous  years.  Duck  populations 
recovery  is  closely  linked  to  more 
favorable  water  conditions  throughout 
most  of  the  better  duck  production  areas 
of  the  U.S.  and  Canada,  as  well  as  to 
more  restrictive  regulations  imposed  in 
the  past.  However,  the  Service  has  been 
conservative  in  this  liberalization 
because  the  potential  is  there  for  a  more 
complete  recovery  of  populations  in  the 
future,  compared  to  long-term  averages, 
if  water  conditions  stabilize  and/or 
continue  to  improve.  Length  of  season  is 
considered  to  be  a  factor  more  closely 
associated  with  determining  magnitude 
of  har\'est  than  is  minor  adjustment  in 
bag  limit  so  frameworks  for  season 
length  across  all  four  flyways  will 
remain  the  same.  The  fact  that  some 
liberalization  has  occurred  in  bag  limits 
is  considered  in  these  final  regulations, 
many  of  which  were  proposed  before 
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Hnal  decisions  were  made  on  late 
season  frameworks. 

Comments  and  Issues  Concerning 
Tribal  Proposals 

For  the  1994-95  migratory  bird 
hunting  season,  the  Service  proposed 
regulations  for  fourteen  tribes  and/or 
Indian  groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  In 
addition,  the  Penobscot  Indian  Nation 
had  not  submitted  a  proposal  but  was 
expected  to  do  so,  as  it  had  routinely  in 
the  past,  and  was  included  in  the 
proposed  rule.  The  Penobscots  have 
been  excluded  from  these  final 
regulations  because  of  a  failure  to 
submit  the  appropriate  materials.  Some 
of  the  proposals  submitted  by  the  tribes 
have  both  early  and  late  season 
elements.  However,  as  noted  earlier, 
only  those  with  early  season  proposals 
are  included  in  this  final  rulemaking: 
six  tribes  have  proposals  with  early 
seasons.  Comments  and  revised 
proposals  received  to  date  are  addressed 
in  the  following  section.  The  comment 
period  for  the  proposed  rule,  published 
on  August  16.  closed  on  August  31, 

1994.  Because  of  the  brief  comment 
period  that  was  necessary,  any 
comments  received  on  the  proposed 
rule  and/or  these  early  season 
regulations  not  responded  to  herein  will 
be  addressed  in  the  late  season  final  rule 
to  be  published  in  September. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  WI 

To  date,  the  Service  has  received  two 
letters  regarding  the  proposal  of  the 
Great  Lakes  Indian  Fish  and  Wildlife 
Commission  (GLIFWC).  One  dated  July 
22  from  the  State  of  Wisconsin 
Department  of  Natural  Resources 
(WIDNR)  to  the  GLIFWC,  was  copied  to 
the  Service.  In  this  letter,  the  WIDNR 
communicated  concerns  regarding:  (1) 
Canada  goose  bag  limits  of  10  per  day, 
and  concern  for  the  harvest  of 
Mississippi  Valley  Population  (MVP) 
and  giant  Canada  geese.  The  WIDNR 
voiced  concerns  over  the  status  of  giant 
and  MVP  Canada  geese,  and  asked  that 
the  bag  limit  be  returned  to  the  1992 
level.  The  WIDNR  cited  improvements 
in  the  population  status  of  MVP  Canada 
geese  this  past  spring  resulting  from 
major  reductions  in  harvest  by  MVP 
States  over  the  past  two  seasons,  but 
voiced  apprehension  over  the  likelihood 
of  a  good  production  year  in  1994 
because  of  a  late  spring  on  the  breeding 
grounds.  With  regard  to  giant  Canada 
geese,  WIDNR  cited  10  or  more  years  of 
effort  to  restore  breeding  populations 
that  could  be  jeopardize  by  overharvest 
locally;  (2)  the  length  of  other  goose 


seasons  and  bag  limits  for  the  GLIFWC 
in  comparison  to  those  required  for  non- 
tribal  hunters  by  the  State  of  Wisconsin. 
The  WIDNR  thought  that  GLIFWC  goose 
seasons  and  bag  limits  should  be 
consistent  with  those  of  the  State;  (3) 
the  September  15  opening  of  the  duck 
season.  The  WIDNR  continues  to  oppose 
the  early  duck  season  opener  in  concern 
for  late  nesting  hens  and  their  broods 
that  might  still  be  in  molt  or  just 
recovering  from  the  molt  that  would 
make  them  esp)ecially  vulnerable  to 
harvest;  (4)  the  increase  in  the  proposed 
duck  daily  bag  limit  to  20.  The  WIDNR 
believes  that  ^stically  increasing  bag 
limits  may  negatively  impact  efforts  by 
the  State  and  others,  including  the 
GLIFWC,  to  restore  local  duck  breeding 
populations  in  northern  Wisconsin;  and 
(5)  honoring  the  noon  opening  for 
shooting  hours  for  the  first  day  of  the 
State’s  duck  season. 

The  second  letter  of  comment,  dated 
July  5,  was  provided  directly  to  the 
Service  by  the  State  of  Minnesota 
Department  of  Natural  Resources 
(MNDNR).  A  direct  reply  to  this  letter 
has  been  provided  to  Ae  MNDNR.  In 
their  letter,  the  MNDNR  referenced  the 
practice  of  the  GLIFWC  in  some 
previous  years  to  defer  selection  of  bag 
limits  until  after  production  is  known. 
The  MNDNR  also  commented  that  a  bag 
limit  of  20  ducks  is  “inconsistent  with 
current  duck  population  status”  and 
that  a-bag  limit  of  10  geese  is 
“excessive.” 

It  is  necessary  to  place  this  proposal 
by  the  GLIFWC  in  the  context  of  a  tribal 
entity  having  court  established  legal 
rights  on  ceded  lands  in  one  instance 
(Wisconsin)  and  legal  precedent  for 
establishing  those  rights  on  ceded  lands 
in  the  other  (Minnesota).  Further,  it  is 
the  policy  of  the  Service  to  recognize 
treaty  rights  wherever  there  is 
substantial  proof  that  they  occur,  e.g., 
more  recently  in  the  Michigan  1836 
Treaty  area.  Thus,  the  GLIFWC  proposal 
has  as  its  umbrella  the  recognition  by 
the  Federal  Government  of  those 
reserved  rights  by  bands  to  an 
unquantified  amount  of  any  harvestable 
migratory  bird  surpluses  in  the  ceded 
areas.  The  above  has  been  amplified  in 
our  response  to  the  MNDNR,  which 
states  that,  “As  to  the  existence  of  treaty 
rights,  it  is  the  Federal  Government’s 
position  that  they  do  exist  until  such 
time  as  a  Federal  court  says  otherwise. 
Our  position  derives  from  the  special 
status  that  Native  Americans  have  with 
regard  to  the  Federal  Government’s 
‘trust  responsibility,’  as  well  as 
precedent  setting  court  decisions  in 
Wisconsin  and  elsewhere  when  these 
reserved  treaty  rights  have  been  at 
issue.” 


As  to  the  details  of  the  proposal 
comments,  our  response  as  stated  in  the 
MNDNR  letter  continues  to  be  that 
“[WJhile  the  Commission’s  proposed 
hag  limits  are  somewhat  greater  than 
they  have  been  in  previous  years,  I 
disagree  that  they  are  ‘inconsistent  with 
current  duck  population  status’  and 
‘excessive’  for  geese.  The  Service’s 
position  is  that  the  current  populations 
of  birds  can  support  the  limited  harvest 
of  the  bands.  In  past  years,  the  numbers 
of  ducks  and  geese  taken  annually  by 
the  Commission’s  member  bands  have 
been  about  2,000  and  500,  respectively. 
In  1993-94, 1631  ducks  and  402  geese 
were  taken.  Under  the  proposed 
regulations,  the  annual  harvest  is 
anticipated  to  be  approximately  3,000 
ducks  and  900  geese.  Further,  as  you 
state,  the  Commission  has  modified  its 
original  proposal  with  regard  to  sex  and 
species  considerations,  in  line  with 
current  management  concerns.  If 
approved,  the  Commission  will  be 
obligated  to  monitor  the  harvest  to 
ensure  that  local  breeding  populations 
of  ducks  are  not  being  adversely 
affected.” 

Thus,  although  the  first  consideration 
for  approval  has  been  the  legal 
grounding  of  the  request,  the  Service  is 
also  sensitive  to  the  inherent 
conservation  issue.  It  should  be 
emphasized  here  that  the  willingness  of 
the  GLIFWC  to  compromise  on  the 
original  bag  limit  proposal  to  one  which 
is  biologically  acceptable  signals  their 
continuing  responsibility  and  sensitivity 
to  the  status  of  the  waterfowl  resource. 

The  September  15  opening  date  for 
the  GLIFWC  meets  the  framework  the 
Service  has  established  for  approval  of 
tribal  duck  seasons.  This  date  should 
provide  ample  time  for  even  late  broods 
and  molting  ducks  to  be  flighted.  These 
referenced  guidelines  were  orfginally 
established  by  the  Service’s  Region  3 
Office  in  the  Twin  Cities,  Minnesota,  for 
use  in  the  Great  Lakes  areas  but  have 
been  generally  applied  elsewhere  in  the 
States,  as  appropriate.  The  Service  also 
requests  that  tribal  members  honor  both 
the  noon  opening  for  shooting  hours  for 
the  first  day  of  the  State’s  du^  season 
and  with  Wisconsin’s  open  water 
hunting  restrictions. 

As  these  regulations  are  being 
approved  in  this  early  season  final  rule, 
it  is  incumbent  upon  the  GLIFWC  to 
continue  to  closely  monitor  both  the 
duck  and  goose  harvests  to  ensure  that 
local  and/or  regional  breeding 
populations  are  not  being  negatively 
impacted  by  an  increased  harvest. 

In  summary,  this  rule  amends  section 
20.110  of  50  CFR  to  make  current  for  the 
early  1994-95  migratory  bird  hunting 
season  the  regulations  that  will  apply  on 
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Federal  Indian  reser\’ations,  off- 
reservation  trust  lands  and  ceded  lands. 
These  regulations  take  into  account  the 
improved  production  status  of  ducks 
and  the  need  to  maintain  somewhat 
restrictive  regulations  to  continue  the 
reduced  harvest  of  some  migratory 
birds. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102{2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  “Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)”  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  “Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)”  was  filed  on  June  9, 1988,  and 
notice  of  availability  w'as  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
“Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands”  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA),  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884),  provides  that,  “The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act”"  (and)  shall  “insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *  *  *”  Thus,  the 
Ser\'ice  has  initiated  Section  7 
consultation  for  the  proposed  migratory 
bird  hunting  seasons  including  those 
which  occur  on  Federally  recognized 
Indian  reserv'ations  and  ceded  lands. 

The  Service’s  biological  opinion 
resulting  from  its  consultation  under 
Section  7  of  the  ESA  may  be  inspected 
by  the  public  in,  and  will  be  available 
from,  the  Service’s  address  given  under 
the  caption  ADDRESSES. 

In  an  August  1994  finding,  the  Service 
concluded  that  the  proposed  action  is 
not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 


of  their  critical  habitats.  Among  other 
reasons,  hunting  regulations  are 
designed  to  remove  or  alleviate  chances 
of  conflict  between  seasons  for 
migratory  game  birds  and  the  protection 
and  conservation  of  endangered  and 
threatened  species  and  their  habitats. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

In  the  April  7  Federal  Register,  the 
Service  reported  measures  it  had 
undertaken  to  comply  with 
requirements  of  the  Regulator}' 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  and  Executive  Order  12866.  These 
included  preparing  an  Analysis  of 
Regulatory  Effects,  preparing  a  Small 
Entity  Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act,  and 
publishing  a  summary  of  the  latter.  This 
information  is  included  in  the  present 
document  by  reference.  This  rule  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3504.  • 

Authorship 

The  primary  author  of  this  early 
season  final  rule  is  Dr.  Keith  A. 
Morehouse.  Staff  Specialist,  Office  of 
Migratory  Bird  Management. 

Regulations  Promulgation 

The  rulemaking  process  for  migrator}’ 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  hunting  regulations 
for  certain  tribes  were  published  on 
August  11, 1994,  the  Service  established 
the  longest  possible  period  for  public 
comments.  In  doing  this,  the  Service 
recognized  that  time  would  be  of  the 
e.ssence.  However,  the  comment  period 
provided  the  maximum  amount  of  time 
possible  while  ensuring  that  this  final 
rule  would  be  published  before  the 
beginning  of  the  early  hunting  season 
beginning  on  September  1, 1994. 

Under  the  authority  of  the  Migratory 
Bird  Treaty  Act  of  July  3, 1918,  as 
amended  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits. 
sea.son  length,  and  shooting  hours  for 


migratory  game  birds  other  than 
waterfowl. 

Therefore,  for  the  reasons  set  out 
above,  the  Service  finds  that  “good 
cause”  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  this  final  rule  will 
take  effect  on  September  1, 1994. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports.  Reporting 
and  recordkeeping  requirements, 
Transportation.  Wildlife. 

Accordingly,  Part  20,  Subchapler  B. 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Migrator}'  Bird  Treaty  Act  (July 
3, 1918),  as  amended  (16  U.S.C.  703-711); 
the  Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8. 1978),  as  amended  (-6 
U.S.C.  712);  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8. 1956),  as  amended  (16  L  .S.C. 
742  a-d  and  e-j). 

(Editorial  Note:  The  following  hunting 
regulations  provided  for  by  §  20.110  of  50 
CFR  Part  20  will  not  appear  in  the  Code  of 
Federal  Regulations  because  of  their  seasonal 
nature.) 

2.  Section  20.110  is  revised  to  read  as 
follows: 

§  20.1 10  Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

(a)  White  Mountain  Apache  Tribe, 
Fort  Apache  Indian  Reser\’ation, 
Whiteriver,  Arizona  (Tribal  Members 
and  Nonmembers). 

Banddailed  Pigeons. 

Season  Dates:  Open  September  2. 
close  September  11, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3  and  the  possession 
limit  is  6. 

Mourning  Doves. 

Season  Dates:  Open  Septemlier  2. 
close  September  11. 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  8  and  the  possession 
limit  is  16. 

General  Conditions:  All  non-tribal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  the  White  Mountain 
Apache  Tribe  apply  on  the  reservation. 
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Tribal  and  nontribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20  regarding  shooting  hours  and  manner 
of  taldng. 

(b)  Cworado  River  Indian  Tribes, 
Parker,  Arizona  (Tribal  Members  and 
Nonmembers). 

Doves. 

Season  Dates:  Open  September  1, 
close  September  11, 1994;  then  open 
November  21,  close  January  8, 1995. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white-winged  doves,  or 
10  in  the  aggregate  per  day.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  and  must  be  in  possession 
before  taking  any  wildlife  on  tribal 
lands.  Persons  fourteen  years  and  older 
are  required  to  have  a  valid  i>ermit.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(c)  Great  Lakes  Indian  Fish  and 
Wildlife  Commission,  Odanah, 

Wisconsin  (Tribal  Members  Only). 

Ducks. 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
20,  including  no  more  than  10  mallards; 
only  5  of  which  may  be  hen  mallards; 

4  black  ducks;  4  redheads,  4  pintails 
and  2  canvasbacks. 

Mergansers. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5,  including  no  more  than  1  hooded 
merganser. 

Canada  Geese. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
10,  minus  the  number  of  blue,  snow  or 
white-fronted  geese  taken. 

Michigan.  1842  Treaty  Zone: 

Season  Dates:  Ojien  ^ptember  1, 
close  September  10, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  Open  September  1. 
close  September  10, 1994,  except  for 
that  small  portion  of  the  ceded  territory 
which  coincides  with  the  State  of 
Michigan’s  Southern  Zone  will  open 
September  1  and  close  on  September  15. 


Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Other  Geese  (Blue,  Snow,  and  White- 
fronted). 

Wisconsin  and  Minnesota  1837,  1842^  . 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  December  1, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
10,  minus  the  number  of  Canada  geese 
taken. 

Coots  and  Common  Moorhens 
(Gallinule). 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Op>en  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
20,  singly  or  in  the  aggregate. 

Sora  and  Virginia  Rails. 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
25,  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14. 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  singly  or  in 
aggregate.  The  possession  limit  is  25. 

Common  Snipe. 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  15, 
close  November  7, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 

8. 

Michigan.  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 

8. 

Woodcock. 

Wisconsin  and  Minnesota  1837,  1842 
and  1854  Zones: 

Season  Dates:  Open  September  6, 
close  November  30, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

General  Conditions:  (i)  While  hunting 
waterfowl,  a  tribal  member  must  carry 
on  his/her  person  a  valid  tribal 
waterfowl  hunting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  This  Model  Code  was  the  subject 
of  the  stipulation  in  Lac  Courte  Oreilles 
V.  State  of  Wisconsin  regarding 


migratory  bird  hunting.  Except  as 
modified  herein,  these  amended 
regulations  parallel  Federal 
requirements,  50  CFR  Part  20,  and 
..shooting  hour  regulations  in  50  CFR 
Part  20,  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(iv)  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  applicable  State  statutes. 
Tribal  members  hunting  in  Michigan 
will  comply  with  tribal  codes  that 
contain  provisions  parallel  to  Michigan 
law  regarding  duck  blinds  and  decoys. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member’s  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  All  migratory 
birfs  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

(d)  Navajo  Indian  Reservation. 
Window  Rock.  Arizona  (Tribal  Members 
and  Nonmembers). 

Band-tailed  Pigeons. 

Season  Dates:  Op>en  September  1, 
close  September  30, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5  and  the  possession 
limit  is  10. 

Mourning  Doves. 

Season  Dates:  Open  September  1, 
close  September  30, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10  and  the  possession 
limit  is  20. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20,  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Ducx 
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Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(e)  Oneida  Tribe  of  Indians  of 
Wisconsin.  Oneida,  Wisconsin  (Tribal 
Members). 

Ducks. 

Season  Dates:  Open  September  15, 
close  November  30, 1994. 

Daily  Bag  and  Possession  Limits: 

Daily  bag  limit  is  6,  including  no  more 
than  4  mallards  (only  1  of  which  can  be 
a  mallard  hen),  4  wood  ducks,  1 
canvasback,  1  redhead,  2  pintails,  and  1 
hooded  merganser.  Possession  limit  is 
twice  the  daily  bag  limit. 

Geese. 

Season  Dates:  Open  September  15, 
close  November  30, 1994. 

Daily  Bag  and  Possession  Umits: 

Daily  bag  limit  is  2  Canada  geese,  that 
must  be  tagged  after  heirvest  with  tribal 
tags.  The  tribe  will  reissue  tags  upon 
registration  of  the  daily  bag  limit.  A 
season  quota  of  150  birds  is  adopted.  If 
the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time. 

Mourning  Dove. 

Season  Dates:  Open  September  1, 
close  November  30, 1994. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  10,  and  the  possession 
limit  is  20. 

Woodcock. 

Season  Dates:  Open  September  1, 
close  November  30, 1994. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  6,  and  the  possession 
limit  is  12. 

General  Conditions:  Indians  and  non- 
Indians  hunting  on  the  Oneida  Indian 
Reservation  or  on  lands  under  the 
jurisdiction  of  the  Oneida  Nation  will 
observe  all  basic  Federal  migratory  bird 
hunting  regulations  found  in  50  CFR. 
Indian  hunters  are  exempt  from  the 
requirement  to  purchase  of  a  Migratory 
Waterfowl  Hunting  and  Conservation 
Stamp  (Duck  Stamp). 

(f)  Tulalip  Tribes  of  Washington. 
Tulalip  Indian  Reserwtion,  Marysville, 
Washington  (Tribal  Members). 

Ducks/Coot. 

Season  Dates:  Open  September  15, 
1994,  and  close  February  1, 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession:  except  that  bag  and 
possession  limits  are  restricted  for  blue¬ 
winged  teal,  canvasback,  harlequin, 
pintail  and  wood  duck  to  those 
established  for  the  Pacific  Flyway  by 
final  Federal  frameworks,  to  be 
announced. 

Geese. 

Season  Dotes:  Open  September  15, 
1994,  and  close  February  1, 1995. 


Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession;  except  that  the  bag  limits  for 
brant  and  cackling  and  dusky  Canada 
geese  are  those  established  for  the 
Pacific  Flyway  in  accordance  with  final 
Federal  frameworks,  to  be  announced. 
The  tribes  also  set  a  maximum  annual 
bag  limit  on  ducks  and  geese  for  those 
tribal  members  who  engage  in 
subsistence  hunting. 

Snipe. 

Season  Dates:  Open  September  1, 
1994,  and  close  February  1, 1995. 

Daily  Bag  and  Possessjon  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession. 

General  Conditions:  All  waterfowl 
hunters,  members  and  non-members, 
must  obtain  and  possess  while  hunting 
a  valid  hunting  permit  from  the  Tulalip 
tribes.  Also,  non-tribal  members  sixteen 
years  of  age  and  older,  hunting  pursuant 
to  Tulalip  Tribes’  Ordinance  No.  67, 
must  possess  a  validated  Federal 
Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  validated 
State  of  Washington  Migratory 
Waterfowl  Stamp.  All  Tulalip  tribal 
members  must  have  in  their  possession 
while  hunting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 
enforced  by  the  tribes  and  available  at 
the  tribal  office. 

Dated;  August  25, 1994.  , 

George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  94-21761  Filed  8-31-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-4042: 1.D.  082994B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  northern  rockfish  in  the  Central 
•  Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  northern 


rockfish  total  allowable  catch  (TAC)  in 
this  area  has  been  reached. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  29, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. . 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  TAC  for 
northern  rockfish  in  the  Central 
Regulatory  Area  was  established  by  the 
final  groundfish  specifications  (59  FR 
7647,  February  16, 1994),  as  4,720 
metric  tons.  The  directed  fishery  for 
northern  rockfish  in  the  Central 
Regulatory  Area  was  closed  under 
§  672.20(c)(2)  on  Julv  15,  1994  (59  FR 
37180,  July  21,  1994). 

The  Director  of  the  Alaska  Region. 
NMFS,  has  determined  in  accordance 
with  §  672.20(c)(3),  that  the  TAC  for 
northern  rockfish  in  the  Central 
Regulatory  Area  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  northern  rockfish  in 
the  Central  Regulatory  Area  be  treated 
as  prohibited  species  in  accordance 
with  §  672.20(e),  effective  from  12  noon, 
A.l.t.,  August  29, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  0MB  review 
under  E.O.  12866. 

Authority;  16  U.S.C.  1801  et  seq. 

Dated:  August  29, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-21631  Filed  8-29-94;  1:08  pm) 
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50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  082994A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.^A), 
Commerce. 
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action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  third  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  the  deep¬ 
water  species  fishery  in  the  GOA  has 
been  caught. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  29, 1994,  until  12 
noon,  A.l.t.,  September  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
ground  fish  fisheiy'  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 


vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

An  emergency  interim  rule  (59  FR 
6222,  February  10, 1994)  and 
subsequent  extension  of  effective  date 
(59  FR  24965,  May  13, 1994) 
apportioned  the  Pacific  halibut 
prohibited  species  catch  (PSC)  limit  for 
trawl  gear  into  bycatch  allowances  and 
seasonal  apportionments  thereof  among 
fishery  categories.  In  accordance  with 
§  672.20(f)(3)(iii),  the  deep-water  species 
fishery  that  is  defined  at 
§672.20(f)(3)(ii)tB)  was  apportioned  400 
metric  tons  of  Pacific  halibut  PSC  for 
the  third  season,  the  period  June  30, 
1994,  through  September  30, 1994. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(f)(3)(iv),  that  vessels 
participating  in  the  trawl  deep-water 
species  fishery  in  the  GOA  have  caught 
the  third  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  that 
fishery.  Therefore,  NMFS  is  prohibiting 


directed  fishing  for  each  species  and 
species  group  that  comprise  the  deep¬ 
water  species  fishery  by  vessels  using 
trawl  gear  in  the  GOA.  The  species  and 
species  groups  that  comprise  the  deep¬ 
water  species  fishery  are:  All  rockfish  of 
the  genera  Sebastes  and  Sebastolobus, 
Greenland  turbot,  Dover  sole,  rex  sole, 
arrowtooth  flounder,  and  sablefish.  This 
closure  is  effective  from  12  noon,  A.l.t., 
August  29, 1994,  until  12  noon,  A.l.t., 
September  30, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  29, 1994. 

David  S.  Crestin,  ' 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-21630  Filed  8-29-94;  1:08  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart906 

[Docket  No.  FV94-a06-4-PRl 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  In  Texas; 
Proposed  Higher  Quality  and  Reduced 
Size  Requirements  for  Texas 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
increase  the  minimum  quality 
requirements  for  Texas  grapefiruit  to 
Texas  Choice,  from  the  current 
minimum  grade  requirement  of  U.S.  No. 
2.  This  proposed  rule  would  also 
temporarily  relax  the  minimum  size 
requirements  for  certain  Texas 
grapefruit  for  the  entire  1994-95  season. 
This  proposed  rule  is  designed  to  help 
the  Texas  citrus  industry  successfully 
market  the  1994-95  season  grapefruit 
crop. 

DATES:  Comments  must  be  received  by 
September  16, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  DC  20090-6456; 
FAX:  202-720-5698.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  pffice  of  the  D^ket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
number,  date,  and  page  number  of  this 
issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5127;  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  USDA/ AMS, 


1313  East  Hackberry,  McAllen,  Texas 
78501;  telephone:  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 

906  (7  CFR  Part  906)  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  15  citrus  handlers 
subject  to  regulation  under  the  order 
covering  oranges  and  grapefruit  grown 
in  Texas,  and  about  750  producers  of 
these  citrus  ftnits  in  Texas.  Small 
agricultural  service  firms,  which 
includes  grapefruit  handlers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 

A  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  Valley  Citrus  Committee 
(committee)  met  on  June  30, 1994,  and 
recommended  the  regulatory  changes 
for  Texas  grapefruit.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citrus  fhiit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act 

Minimum  grade  and  size 
requirements  for  fresh  grapefruit  grown 
in  Texas  are  in  effect  under  §  906.365  (7 
CFR  906.365).  This  rule  would  amend 
§  906.365  by  revising  paragraph  (a)(3)  to 
delete  authority  for  shipping  U.S.  No.  2 
grade  grapefruit  and  by  revising 
paragraph  (a)(4)  to  permit  shipment  of 
grapefruit  measuring  at  least  3Vi6  inches 
in  diameter  (pack  size  112)  for  the  entire 
1994-95  season  ending  July  31, 1995, 
provided  such  grapefruit  grade  at  least 
U.S.  No.  1. 

Revision  of  Minimum  Quality 
Requirements 

Section  906.365  of  the  order’s  rules 
and  regulations  currently  provide  that 
fresh  shipments  of  grapefruit  must 
grade,  in  descending  order  of  quality, 
U.S.  Fancy.  U.S.  No.  1.  U.S.  No.  1 
Bright,  U.S.  No.  1  Bronze,  or  U.S.  No. 

2.  The  requirements  for  these  grades  are 
set  forth  in  the  U.S.  Standards  for 
Grades  of  Grapefruit  (Texas  and  States 
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other  than  Florida,  California  and 
Arizona)  (7  CFR  51.620  through  51.653). 

In  addition,  there  are  other  qualities  of 
grapefruit  packed  by  the  Texas  citrus 
industry  defined  in  section  906.137, 
pertaining  to  handlers’  use  of 
identifying  marks  utilized  by  the 
committee  in  promotional  and 
advertising  projects.  Section  906.137 
provides  that  handlers  may  use  the 
identifying  mark  “Texas  Fancy”  only 
with  respect  to  grapefruit  grading  at 
least  U.S.  No.  1,  but  with  no  more  than 
40  percent  of  the  surface  of  the  fruit,  in 
aggregate,  affected  by  discoloration. 

This  quality  of  fhiit  is  slightly  better 
than  that  grading  U.S.  No.  1,  but  slightly 
less  than  that  grading  U.S.  Fancy. 

Section  906.137  further  provides  that 
handlers  may  use  the  identifying  mark 
“Texas  Choice”  only  with  respect  to 
fruit  grading  at  least  U.S.  No.  2,  except 
that  no  more  than  60  percent  of  the 
surface  of  the  firuit,  in  aggregate,  may  be 
affected  by  discoloration.  “Texas 
Choice”  frnit  is  of  a  quality  slightly 
better  than  that  of  a  U.S.  No.  2  grade, 
which  provides  that  up  to  two-thirds  of 
the  firuit  surface  may  be  affected  by 
discoloration. 

This  proposed  rule  would  amend 
section  906.365  to  provide  that  the 
minimum  quality  of  grapefruit  shipped 
to  fresh  market  outlets  would  be  “Texas 
Choice”,  thereby  eliminating  the 
authority  to  ship  U.S.  No.  2  grade  fruit 
beginning  with  1994-95  season 
shipments. 

The  committee  recommended  that  the 
minimum  quality  requirements  for  fresh 
market  shipments  of  Texas-grown 
grapefruit  be  increased,  as  specified. 

The  committee  reports  that  it  expects 
that  the  proposed  higher  minimum 
quality  requirements  will  result  in  better 
grapefruit  being  shipped  to  the  fresh 
market,  and  that  such  fruit  should 
receive  greater  consumer  support, 
increase  consumer  demand,  and 
improve  grower  returns.  The  consumer 
demand  for  such  grapefruit  should  be 
strengthened,  because  consumers  prefer 
the  higher  quality  grapefruit  which  this 
proposed  rule  would  require  be 
shipped. 

Minimum  grade  requirements  under 
the  order  are  designed  to  provide  fresh 
markets  with  fruit  of  acceptable  grade 
and  maturity,  thereby  maintaining 
consumer  confidence  in  fresh  Texas- 
grown  grapefruit.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions. 

The  committee  believes  elimination  of 
the  U.S.  No.  2  grade  would  have  other 
benefits  as  well.  First,  it  would  reduce 
the  number  of  different  packs  of 
grapefruit  currently  being  offered  by  the 
Texas  citrus  industiy  from  seven  to  six. 


This  reduction  would  enhance 
standardization  and  reduce  buyer 
confusion,  which  should  benefit  Texas 
growers  and  shippers.  Second,  this 
action  would  make  the  Texas  grapefruit 
industry  more  competitive  with  other 
growing  areas.  The  Citrus 
Administrative  Committee  which 
administers  Federal  Marketing  Order 
No.  905,  covering  citrus  grown  in 
Florida,  recently  made  a  similar 
recommendation  to  eliminate  the 
shipment  of  U.S.  No.  2  grade  grapefruit. 
The  Texas  industry  believes  it  should 
do  the  same  to  remain  viable  in  this 
highly  competitive  business.  Finally, 
the  committee  believes  that  increasing 
the  quality  of  grapefruit  offerings  from 
Texas  would  complement  its  promotion 
and  advertising  activities  undertaken 
under  authority  of  the  order.  These 
activities  are  designed  to  create  buyer 
preference  for  Texas-grown  grape fmit, 
and  increasing  the  quality  offered  for 
shipment  would  enhance  these  efforts. 

This  proposed  increase  in  quality 
requirements  should  not  have  a 
significant  impact  on  available  supplies 
of  fresh  Texas  grapefruit.  The  committee 
reports  that  in  recent  seasons,  grapefruit 
grading  U.S.  No.  2  have  comprised  less 
than  1  percent  of  total  fresh  shipments. 
The  benefits  of  this  proposed  rule 
should  therefore  outweigh  any  costs 
related  to  increasing  the  minimum 
quality  requirements.  Grapefruit  not 
meeting  “Texas  Choice”  quality 
requirements  could  be  utilized  in 
exempt  outlets,  such  as  processing, 
relief,  charity,  or  home  use. 

Temporary  Relaxation  of  Minimum 
Size  Requirements 

Section  906.365  also  establishes 
minimum  size  requirements  for  Texas 
grapefruit.  During  the  period  November 
16  through  January  31  each  season, 
grapefruit  must  be  at  least  pack  size  96. 
except  that  the  minimum  diameter  for 
the  grapefruit  in  any  lot  is  3®/i6  inches. 
At  other  times,  grapefruit  that  is  pack 
size  112,  except  that  the  minimum 
diameter  for  grapefruit  in  any  lot  is  3Vir, 
inches,  may  be  shipped  if  it  grades  at 
least  U.S.  No.  1.  This  proposed  rule 
would  provide  that  pack  size  112 
grapefruit  may  be  shipped  throughout 
the  entire  1994-95  season  if  such 
grapefruit  grade  at  least  U.S.  No.  1.  This 
relaxation  is  the  same  as  the  rela.xation 
which  previously  was  issued  for  the 
period  beginning  October  25, 1993,  and 
ending  July  31, 1994. 

This  relaxation  is  expected  to  help  the 
Texas  citrus  industry  successfully 
market  its  1994-95  season  grapefruit 
crop  and  have  a  positive  effect  on 
producer  returns.  Permitting  shipments 
of  pack  size  112  grapefruit  grading  at 


least  U.S.  No.  1  for  the  entire  1994-95  j 
season  will  enable  Texas  grapefruit  j 
handlers  to  meet  market  needs  and  j 
compete  with  similar  sized  grapefruit  I 
expected  to  be  shipped  from  Florida.  j 
This  proposal  is  based  on  the  current 
and  prospective  crop  and  market 
conditions  for  Texas  grapefruit.  Fresh 
Texas  grapefruit  shipments  are  expected 
to  begin  in  October  of  this  season. 

This  proposed  rule  reflects  the 
committee’s  and  the  Department’s 
appraisal  of  the  need  to  increase 
minimum  quality  and  temporarily  relax 
minimum  size  requirements  for  fresh 
Texas-grown  grapefruit,  as  specified. 

The  Department’s  view  is  that  this 
proposed  rule  would  have  a  beneficial 
impact  on  Texas  producers  and 
handlers  of  fresh  grapefruit,  since  it 
would  enable  such  producers  and 
handlers  to  make  available  the  quality 
and  sizes  of  grapefruit  needed  to  meet 
consumer  needs  consistent  with  1994- 
95  season  crop  and  market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  comment  period  of  15  days  is 
deemed  appropriate  because  the  higher 
quality  and  relaxed  size  requirements 
for  Texas  grapefruit  need  to  be  in  effect 
when  shij^ent  of  Texas’  1994-95 
season  fresh  grapefruit  crop  is  expected 
to  begin  on  or  about  October  15, 1994. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  906  is  proposed  to 
be  amended  as  follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  906.365  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 
read  as  follows: 

§  906.365  Texas  Orange  and  Grapefruit 
Regulation  34. 

(a)  *  •  * 

(3)  Such  grapefruit  grade  U.S.  Fancy, 
U.S.  No.  1,  U.S.  No.  1  Bright,  or  U.S.  No. 
1  Bronze,  or  meet  the  quality 
requirements  of  “Texas  Fancy”  or 
“Texas  Choice”  as  defined  in  section 
906.137  of  this  part: 

(4)  Such  grapefruit  are  at  least  pack 
size  96,  except  that  the  minimum 
diameter  limit  for  pack  size  96 
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grapefruit  in  any  lot  shall  be  3®/i6 
inches;  Provided,  That  any  handler  may 
handle  grapefruit,  except  during  the 
period  November  16  through  January  31 
each  season,  which  are  smaller  than 
pack  size  96,  if  such  grapefruit  grade  at 
least  U.S.  No.  1  and  fhey  are  at  least 
pack  size  112,  except  that  the  minimum 
diameter  limit  for  pack  size  112 
grapefruit  in  any  lot  shall  be  3Vi6 
inches:  Provided  further,  That  for  the 
period  beginning  October  15, 1994,  and 
ending  July  31, 1995,  any  handler  may 
handle  grapefruit  if  such  grapefruit 
grade  at  least  U.S.  No.  1  and  they  are  at 
least  pack  size  112,  except  that  the 
minimum  diameter  limit  for  pack  size 
112  grapefruit  in  any  lot  shall  be  3Wie 
inches  in  diameter. 
***** 

Dated:  August  25, 1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  94-21634  Filed  8-31-94;  8:45  am] 
BILUNG  CODE  ^10-02-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 
[Docket  No.  94-13] 

RIN  1557-AB14 

Capital  Adequacy:  Calculation  of 
Credit  Equivalent  Amounts  of  Off- 
Balance  Sheet  Contracts 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  its  risk-based  capital  guidelines 
for  national  banks.  This  proposed  rule 
would  revise  and  expand  the  set  of  off- 
balance  sheet  credit  conversion  factors 
used  to  calculate  the  potential  future 
exposure  of  derivative  contracts  and 
permit  banks  to  net  multiple  derivative 
contracts  that  are  subject  to  a  qualifying 
bilateral  netting  contract  when 
calculating  the  potential  future  credit 
exposure. 

This  proposed  rule  is  based  on  the 
July  15, 1994,  proposed  revisions  to  the 
Agreement  on  International 
Convergence  of  Capital  Measurement 
and  Capital  Standards  of  July  1988 
(Basle  Accord).  The  effect  of  this 
proposed  rule  would  be  twofold.  First, 
long-dated  interest  rate  and  foreign 
exchange  rate  contracts  would  be 
subject  to  new  higher  off-balance  sheet 


credit  conversion  factors  and  new 
conversion  factors  would  be  established 
specifically  for  derivative  contracts 
related  to  equities,  precious  metals,  and 
other  commodities.  Second,  national 
banks  generally  would  recognize  a 
reduction  in  potential  future  credit 
exposure  for  multiple  derivative 
contracts  subject  to  a  qualifying  bilateral 
netting  contract. 

DATES:  Comments  must  be  received  on 
or  before  October  21, 1994. 

ADDRESSES:  Comments  may  be 
submitted  to  Docket  Number  94-13, 
Communications  Division,  Ninth  floor. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SVV., 

Washington,  DC  20219.  Comments  will 
be  available  for  inspection  and 
photocopying  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Tufts,  Senior  Economic  Advisor, 
Office  of  the  Chief  National  Bank 
Examiner,  (202)  874-5070;  or  Ronald 
Shimabukuro,  Senior  Attorney,  Bank 
Operations  and  Assets  Division,  (202) 
874—4460,  Office  of  the  Comptroller  of 
the  Currency. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Basle  Accord  *  established  the 
international  risk-based  capital 
standards  and  set  forth  a  framework  for 
measuring  capital  adequacy  under 
which  risk-weighted  assets  are 
calculated  by  assigning  assets  and  off- 
balance-sheet  items  to  broad  categories 
based  primarily  on  their  credit  risk,  that 
is,  the  risk  that  a  loss  will  be  incurred 
due  to  an  obligor  or  counterparty  default 
on  a  transaction.^  Off-balance-sheet 
contracts  are  incorporated  into  risk- 
weighted  assets  by  converting  each  item 
into  a  credit  equivalent  amount,  which 
is  then  assigned  to  the  appropriate 
credit  risk  category  according  to  the 
identity  of  the  obligor  or  counterparty, 
or  if  relevant,  the  guarantor  or  the 
nature  of  the  collateral. 

The  credit  equivalent  am.ount  of  an 
interest  rate  or  foreign  exchange  rate 
contract  (rate  contract)  is  determined  by 
adding  together  the  current  replacement 
cost  (current  credit  exposure)  and  an 


’  The  Basle  Accord  was  proposed  by  the  Basle 
Committee  on  Banking  Supervision  (^sle 
Supervisors’  Committee  and  endorsed  by  the 
central  bank  governors  of  the  Group  of  Ten  (G-10) 
countries  in  July  1988.  The  Basle  Supervisors’ 
Committee  (BSC)  is  comprised  of  representatives  of 
the  central  banks  and  supervisory  authorities  from 
the  G-10  countries  (Belgium.  Canada,  France, 
Germany,  Italy.  Japan  Netherlands,  Sweden, 
Switzerland,  the  United  Kingdom,  and  the  United 
States)  and  Luxembourg. 

2  Other  types  of  risks,  such  as  market  risks, 
generally  are  not  addressed  by  the  risk-based  capital 
framework. 


estimate  of  the  possible  increases  in 
future  replacement  cost,  in  view  of  the 
volatility  of  the  current  credit  exposure 
over  the  remaining  life  of  the  contract 
(potential  future  credit  exposure — also 
referred  to  as  the  add-on).  Each  credit 
equivalent  amount  is  then  assigned  to 
the  appropriate  risk  category.  The 
maximum  risk  weight  applied  to  rate 
contracts  is  50  percent.^ 

A.  Current  Credit  Exposure 

Under  the  risk-based  capital 
guidelines,  the  current  credit  exposure 
of  a  rate  contract  with  a  positive  mark- 
to-market  value  is  equal  to  the  mark-to- 
market  value.^  If  the  mark-to-market 
value  is  zero  or  negative,  then  th§re  is 
no  replacement  cost  associated  with  the 
rate  contract  and  the  current  credit 
exposure  is  zero.  The  sum  of  current 
credit  exposures  for  a  defined  set  of  rate 
contracts  is  referred  to  as  the  gross 
current  credit  exposure  for  that  set  of 
rate  contracts. 

As  initially  adopted  in  July  1988,  the 
Basle  Accord  required  banks  to 
determine  the  current  credit  exposure 
individually  for  every  rate  contract. 
Generally,  banks  were  not  permitted  to 
offset,  that  is,  net,  positive  and  negative 
mark-to-market  values  of  multiple  rate 
contracts  with  a  single  counterparty  to 
determine  a  single  current  credit 
exposure  relative  to  that  counterparty.* 
In  April  1993  the  BSC  proposed  a 
revision  to  the  Basle  Accord  that  would 
permit  banks  to  net  positive  and 
negative  mark-to-market  values  of  rate 
contracts  subject  to  a  qualifying,  legally 
enforceable,  bilateral  netting  contract. 
Pursuant  to  the  April  1993  BSC  netting 
proposal,  banks  with  qualifying  bilateral 
netting  contracts  could  replace  the  gross 
current  credit  exposure  of  a  set  of  rate 
contracts  covered  by  the  bilateral 
netting  contracts  with  a  single  net 
current  credit  exposure  for  purposes  of 
calculating  the  credit  equivalent 
amount.  If  the  net  market  value  is 


^  Exchange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less  and 
instruments  traded  on  exchanges  that  require  daily 
payment  of  variation  margin  are  excluded  from  the 
risk-based  capital  ratio  calculations. 

••  The  loss  to  a  bank  from  a  counterparty’s  default 
on  a  rate  contract  is  the  cost  of  replacing  the  cash 
flows  specified  by  the  rate  contract.  The  mark-to- 
market  value  is  the  present  value  of  the  net  cash 
flows  specified  by  the  rate  contract,  calculated  on 
the  basis  of  current  market  interest  and  foreign 
exchange  rates. 

*  Netting  by  novation,  however,  was  recognized. 
Netting  by  novation  is  accomplished  under  a 
Written  bilateral  contract  providing  that  any 
obligation  to  deliver  a  given  currency  on  a  given 
date  is  automatically  amalgamated  with  all  other 
obligations  for  the  same  currency  and  value  date. 
The  previously  existing  contracts  are  extinguished 
and  a  new  contract,  for  the  single  net  amount,  is 
legally  substituted  for  the  amalgamated  gross 
obligations. 
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Table  1.— Current  Credit 
Conversion  Factor  Matrix 


Remaining  matu¬ 
rity 

Interest  rate 
contracts 
(percent) 

Exchange 
rate  con¬ 
tracts  (per¬ 
cent) 

One  year  or  less 

0.0 

1.0 

Over  one  year ... 

0.5 

5.0 

These  credit  conversion  factors  were 
determined  through  simulation  studies 
that  estimated  the  potential  volatility  of 
interest  and  exchange  rates  and 
analyzed  the  implications  of  movements 
in  those  rates  for  the  replacement  costs 
of  various  types  of  interest  rate  and 
exchange  rate  contracts.  The  simulation 
studies  were  conducted  only  on  interest 
rate  and  foreign  exchange  rate  contracts, 
because  at  the  time  the  Basle  Accord 
was  being  developed,  activity  in  the 
derivatives  market  was  for  the  most  part 
limited  to  these  types  of  transactions. 

The  simulation  studies  produced 
distributions  of  potential  replacement 
costs  over  the  remaining  life  of  matched 
pairs  of  rate  contracts.®  Potential  future 
credit  exposure  was  then  defined  in 
terms  of  confidence  limits  derived  from 
these  distributions.  The  credit 
conversion  factors  were  intended  to  be 
a  compromise  between  precision,  on  the 
one  hand,  and  complexity  and  burden, 
on  the  other.® 

The  add-on  for  potential  future  credit 
exposure  is  calculated  for  all  rate 
contracts,  regardless  of  whether  the 
market  value  is  zero,  positive,  or 
negative,  or  whether  the  current  credit 
exposure  is  calculated  on  a  gross  or  net 
basis.  Neither  the  April  1993  BSC 
netting  proposal  nor  the  May  1994  joint 
OCC/FRB  proposed  rule  to  recognize 
qualifying  bilateral  netting  contracts  for 
the  calculation  of  the  current  credit 
exposure  affects  the  calculation  of  the 
potential  future  credit  exposure,  which 
would  continue  to  be  calculated  on  a 
gross  basis.  Under  the  April  1993  BSC 
netting  proposal,  this  means  that  an 
add-on  for  potential  future  credit 
exposure  is  calculated  separately  for 
each  individual  rate  contract  covered  by 
the  bilateral  netting  contract  and  then 
these  individual  future  credit  exposures 
are  added  together  to  arrive  at  a  gross 
add-on  for  potential  future  credit 
exposure.  The  gross  add-on  for  potential 


future  credit  exposure  would  then  be 
added  to  the  net  current  credit  exposure 
to  arrive  at  one  credit  equivalent 
amount  for  all  of  the  rate  contracts 
subject  to  the  bilateral  netting  contract. 

When  initially  adopted,  the  Basle 
Accord  noted  that  the  credit  conversion 
factors  in  the  add-on  conversion  factor 
matrix  were  provisional  and  would  be 
subject  to  revision  if  volatility  levels  or 
raaAet  conditions  changed. 

II.  Basle  Proposals  for  the  Treatment  of 
Potential  Future  Credit  Exposure 

Since  the  original  Basle  Accord  was 
adopted,  the  derivatives  market  has 
grown  and  broadened.  The  use  of 
certain  types  of  derivative  contracts  not 
specifically  addressed  in  the  Basle 
Accord — notably  equity,  precious 
metals,  and  commodity-linked 
transactions  — has  become  much  more 
widespread.  As  a  result  of  continued 
review  of  the  method  for  calculating  the 
add-on  for  potential  future  credit 
exposure,  in  July  1994  the  BSC  issued 
a  consultative  paper  which  contained 
two  proposals.''  The  first  proposal 
would  expand  the  matrix  of  add-on 
credit  conversion  factors  used  to 
calculate  potential  future  credit 
exposure  to  take  into  account 
innovations  in  the  derivatives  market. 
The  second  proposal  represents  an 
extension  of  the  April  1993  BSC  netting 
proposal  and  would  recognize 
reductions  in  the  potential  future  credit 
exposure  of  derivative  contracts  that 
result  from  entering  into  bilateral 
netting  contracts.  The  consultation 
period  for  the  July  1994  BSC  proposal 
is  scheduled  to  end  on  October  10, 

1994. 

A.  Expansion  of  Add-On  Credit 
Conversion  Factor  Matrix 

A  recent  BSC  study  of  the  add-on  for 
potential  future  credit  exposure 
indicated  that  the  ciurrent  add-on  credit 
conversion  factors  used  to  calculate  the 
add-on  amount  may  produce 
insufficient  capital  for  certain  types  of 
derivative  instruments,  in  particular, 
long-dated  interest  rate  contracts, 
commodity  contracts,  and  equity-index 
contracts.  The  BSC  study  indicated  that 
the  current  add-on  credit  conversion 
factors  do  not  adequately  address  the 
full  range  of  contract  structures  and  the 
timing  of  cash  flows.  The  BSC  study 


positive,  then  that  market  value  equals 
the  current  credit  exposure  for  the  rate 
contracts  under  a  bilateral  netting 
contract.  If  the  net  market  value  is  zero 
or  negative,  then  the  current  credit 
exposure  is  zero. 

On  May  20, 1994,  the  OCC  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  issued  a  joint 
notice  of  proposed  rulemaking  to  amend 
their  respective  risk-based  capital 
guidelines  in  accordance  with  the  April 

1993  BSC  netting  proposal.®  See  59  FR 
26456  (May  20, 1994).  Generally,  under 
the  May  1994  joint  OCC/FRB  proposed 
rule,  a  bilateral  netting  contract  would 
be  recognized  for  risk-based  capital 
purposes  only  if  the  bilateral  netting 
contract  is  legally  enforceable.  The  May 

1994  joint  OCC/FRB  proposed  rule  is 
consistent  with  the  April  1993  BSC 
netting  proposal  whi(^  was  adopted  in 
final  form  on  July  1994.  The  April  1993 
BSC  netting  proposal  is  discus^  in 
detail  in  the  May  1994  joint  OCC/FRB 
proposed  rule. 

B.  Potential  Future  Credit  Exposure 

The  second  part  of  the  credit 
equivalent  amount,  the  add-on  for 
potential  future  credit  exposure,  is  an 
estimate  of  the  additional  credit 
exposure  that  may  arise  over  the 
remaining  life  of  the  rate  contract  as  a 
result  of  fluctuations  in  prices  or  rates. 
Such  changes  may  increase  the  market 
value  of  the  rate  contract  in  the  future 
and,  therefore,  increase  the  cost  of 
replacing  it  if  the  coimterparty 
subsequently  defaults. 

The  add-on  for  potential  future  credit 
exposiua  is  calculated  by  multiplying 
the  notional  principal  amount  ^  of  the 
underlying  rate  contract  by  a  credit 
conversion  fiictor  that  is  determined  by 
the  remaining  maturity  of  the  rate 
contract  and  the  type  of  rate  contract. 
The  current  credit  conversion  factors 
used  to  calculate  potential  future  credit 
exposure,  referred  to  as  the  credit 
conversion  factor  matrix,  is  as  follows: 


‘^The  Office  of  Thrift  Supervision  issued  a  similar 
netting  proposal  on  June  14, 1994  and  the  Federal 
Deposit  Insurance  Corporation  issued  its  netting 
proposal  on  July  25. 1994. 

^The  notional  principal  amount,  or  value,  is  a 
reference  amount  of  money  used  to  calculate 
pa>-ment  streams  between  the  counterparties. 
Principal  anwunts  generally  are  not  exchanged  in 
single-currency  interest  rate  swaps,  but  generally 
are  exchanged  in  foreign  exchange  contacts 
(including  cross-currency  interest  rate  swaps). 


”  A  matched  pair  is  a  pair  of  contracts  with 
identical  terms,  where  the  bank  the  buyer  of  one 
contract  and  the  seller  of  the  other  contract. 

<*The  methodology  upon  which  the  statistical 
analyses  were  based  is  described  in  detail  in  a 
technical  workii^  paper  entitled  “Potential  Credit 
Exposure  on  Interest  Rate  and  Foreign  Exchange 
Rate  Related  Instruments."  This  paper  is  available 
upon  request  from  the  OCCs  Communications 
Division. 


’"In  general  terms,  these  are  off-balance-sheet 
transactions  that  have  a  return,  or  a  portion  of  their 
return,  linked  to  the  price  of  a  particular  equity, 
precious  metals,  or  commodity  or  to  an  index  of 
equity,  precious  metals,  or  commodity  prices. 

The  proposals  are  contained  in  a  paper  from 
the  FSC  entitled  “The  Capital  Adequacy  Treatment 
of  the  Credit  Risk  Associated  with  Certain  Off- 
Balance  Sheet  items"  that  is  available  upon  request 
from  the  Communications  Division  of  the  OCC. 
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also  showed  that  the  credit  conversion 
factors  used  by  many  banks  ta  calculate 
potential  future  credit  exposure  for 
equity,  precious  metals,  and  commodity 
contracts  could  result  in  insufficient 
capital  coverage  in  view  of  the  volatility 
of  the  indices  or  prices  on  the 
underlying  assets  from  which  these 
contracts  derive  their  value.'^ 

The  BSC  study  concluded  that  it  was 
not  appropriate  to  address  these 
problems  with  a  significant  departure 


from  the  existing  methodology  used  in 
the  Basle  Accord.  The  BSC  decided  that 
it  would  be  appropriate  to  preserve  the 
credit  conversion  factors  existing  in  the 
Basle  Accord  and  add  new  credit 
conversion  factors.  Consequently,  the 
revision  proposed  by  the  BSC  retains 
the  existing  credit  conversion  factors  for 
interest  and  exchange  rate  contracts,  but 
applies  new  higher  credit  conversion 
factors  to  such  rate  contracts  with 


remaining  maturities  of  Five  years  and 
over.^3  The  BSC  proposal  also  proposes  • 
credit  conversion  factors  specifically 
applicable  to  equity,  precious  metals, 
and  commodity  contracts.  The  new 
credit  conversion  factors  were 
determined  on  the  basis  of  simulation 
studies  that  used  the  same  general 
approach  that  generated  the  original 
add-on  credit  conversion  factors.^'* 

The  proposed  credit  conversion  factor 
matrix  is  set  forth  below: 


Table  2.— Credit  Conversion  Factor  Matrix  ^ 

[Percent] 


Remaining  maturity 

Interest  rate 

Foreign  ex¬ 
change  rate 
and  gold 

Equity  2 

PriBcious 

metals 

Other  com¬ 
modities 

Less  than  one  year  . 

0.0 

1.0 

6.0 

7.0 

12.0 

One  to  five  years . 

5.0 

8.0 

7.0 

12.0 

Over  five  years . 

1 _ 1:^ 

7.5 

10.0 

8.0 

15.0 

’  For  derivative  contracts  with  multiple  exchanges  of  principal,  the  conversion  factors  are  to  be  multiplied  by  the  number  of  remaining  payments 
in  the  derivative  contract. 

2  For  derivative  contracts  that  automatically  reset  to  zero  value  following  a  payment,  the  remaining  maturity  is  set  equal  to  the  time  until  the 
next  payment. 


Gold  is  included  within  the  foreign 
exchange  rate  column  because  the  price 
volatility  of  gold  has  been  found  to  be 
comparable  to  the  foreign  exchange  rate 
volatility  of  major  currencies.  In 
addition,  the  BSC  determined  that 
gold’s  role  as  a  frnancial  asset 
distinguishes  it  from  other  precious 
metals.  The  proposed  credit  conversion 
factor  matrix  is  designed  to 
accommodate  the  different  structures  of 
derivative  contracts,  as  well  as  the 
observed  disparities  in  the  volatilities  of 
the  associated  indices  or  prices  of  the 
underlying  assets. 

Two  footnotes  are  attached  to  the 
credit  conversion  factor  matrix  to 
address  two  particular  derivative 
contract  structures.  The  first  relates  to 
derivative  contracts  with  multiple 
exchanges  of  principal.  Because  the 
level  of  potential  future  credit  exposure 
rises  generally  in  proportion  to  the 
number  of  remaining  exchanges  of 
principal,  the  credit  conversion  factors 
are  multiplied  by  the  number  of 
remaining  payments  (exchanges  of 
principal)  in  the  derivative  contract. 
This  treatment  is  intended  to  ensure 
that  the  full  level  of  potential  future 
credit  exposure  is  covered  adequately. 


while  equity,  precious  metals,  and  commodity 
contracts  were  not  explicitly  covered  by  the  original 
Basle  Accord,  as  the  use  of  such  contracts  became 
more  prevalent,  many  G-lO  banking  supervisors, 
including  U.S.  banking  supervisors,  have  informally 
permitted  institutions  to  apply  the  conversion 
factors  for  exchange  rate  contracts  to  these  types  of 
transactions  pending  development  of  a  more 
appropriate  treatment. 


The  second  footnote  applies  to  equity 
contracts  that  automatically  reset  to  zero 
each  time  a  payment  is  made.  The  credit 
risk  associated  with  these  equity 
contracts  is  similar  to  that  of  a  series  of 
shorter  contracts  beginning  and  ending 
at  each  reset  date.  For  this  type  of  equity 
contract  the  remaining  maturity  is  equal 
to  the  time  remaining  until  the  ne.xt 
payment. 

While  the  capital  charges  resulting 
from  the  application  of  the  new 
proposed  credit  conversion  factors  may 
not  provide  complete  coverage  for  risks 
associated  with  any  single  derivative 
contract,  the  BSC  believes  the  credit 
conversion  factors  will  provide  a 
•reasonable  level  of  prudential  coverage 
for  derivative  contracts  on  a  portfolio 
basis.  Like  the  original  credit  conversion 
factor  matrix,  the  proposed  expanded 
credit  conversion  factor  matrix  provides 
a  reasonable  balance  between  precision, 
complexity,  and  burden. 

B.  Recognition  of  the  Effects  of  Netting 

The  simulation  studies  used  by  the 
BSC  to  generate  the  credit  conversion 
factors  for  potential  future  credit 
exposure  analyzed  the  implications  of 
underlying  rate  and  price  movements  on 


’■*The  conversion  factors  for  rate  contracts  with 
remaining  maturities  of  one  to  five  years  are 
currently  applied  to  contracts  with  a  remaining 
maturity  of  over  one  year. 

'''The  methodology  and  results  of  the  statistical 
analyses  are  summarized  in  a  paper  entitled  "The 
Calculation  of  Add-Ons  for  Derivative  Contracts: 
the  'Expanded  Matrix’  Approach"  and  is  available 
upon  request  from  the  Communications  Division  of 
theOCC 


the  current  credit  exposure  of  derivative 
contracts  without  taking  into  account 
reductions  in  credit  exposure  that  could 
result  from  legally  enforceable  bilateral 
netting  contracts.  Thus,  the  credit 
conversion  factors  are  most 
appropriately  applied  to  non-netted 
derivative  contracts,  and  when  applied 
to  derivative  contracts  subject  to  a 
legally  enforceable  bilateral  netting 
contract,  they  could  in  some  cases 
overstate  the  potential  future  credit 
exposure. 

Comments  on  the  April  1993  BSC 
netting  proposal,  as  well  as  further 
research  conducted  by  the  BSC,  have 
suggested  that  bilateral  netting  contracts 
can  reduce  not  only  a  bank’s  current 
credit  exposure  for  the  transactions 
subject  to  the  bilateral  netting  contracts, 
but  also  the  potential  future  credit 
exposure  for  those  transactions.’®  The 
July  1994  BSC  proposal  reflects  these 
conclusions  and  proposes  to  incorporate 
into  the  calculation  of  the  add-on  for 
potential  future  credit  exposure  a 
method  for  recognizing  the  risk- 
reducing  effects  of  qualifying  bilateral 
netting  contracts.  Under  the  July  1994 
BSC  proposal,  banks  could  recognize 
these  effects  only  for  transactions 


While  current  credit  exposure  is  intended  to 
cover  an  organization's  tredit  exposure  at  one  point 
in  time,  potential  future  credit  exposure  provides 
an  estimate  of  possible  increases  in  future 
replacement  cost,  in  view  of  the  volatility  of  current 
credit  exposure  over  the  remaining  life  of  the 
contract.  The  greater  the  tendency  of  the  current 
credit  exposure  to  fluctuate  over  time,  the  greater 
the  add-on  for  potential  future  credit  exposure 
should  be  to  cover  possible  fluctuations. 
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subject  to  legally  enforceable  bilateral 
netting  contracts  that  meet  the 
requirements  of  netting  for  current 
credit  exposure  as  set  forth  in  the  April 
1993  BSC  netting  proposal. 

Depending  on  majdcet  conditions  and 
the  characteristics  of  a  bank’s  derivative 
portfolio,  bilateral  netting  contracts  can 
have  substantial  effects  on  the  bank’s 
potential  future  credit  exposure  to 
multiple  derivative  contracts  it  has 
entered  into  with  a  single  counterparty. 
Should  the  counterparty  default  at  some 
future  date,  the  bank’s  credit  exposure 
would  be  limited  to  the  net  amount  the 
counterparty  owes  on  the  date  of 
default,  rather  than  the  gross  current 
credit  exposure  of  the  included 
derivative  contracts.  By  entering  into  a 
bilateral  netting  contract,  a  bank  may 
reduce  not  only  its  current  credit 
exposure,  but  possibly  its  future  credit 
exposure  as  well.  Nevertheless,  while  in 
many  circumstances  a  bilateral  netting 
contract  can  reduce  the  potential  future 
credit  exposure  to  a  single  counterparty 
portfolio,  this  is  not  always  the  case.'® 

The  most  important  factors 
influencing  whether  a  bilateral  netting 
contract  will  have  an  effect  on  the 
potential  future  credit  exposure  of  a 
single  counterparty  portfolio  are  the 
volatilities  of  the  current  credit 
exposure  to  the  counterparty  on  both  a 
gross  and  net  basis.'^  *1110  volatilities  of 
net  current  credit  exposure  and  gross 
current  credit  exposxue  of  a  single 
counterparty  portfolio  may  not 
necessarily  be  the  same.  Volatility  of 
gross  current  credit  exposure  is 
influenced  primarily  by  the  fluctuations 
of  the  market  values  of  positively  valued 
derivative  contracts.  On  the  other  hand, 
volatility  of  the  net  current  credit 
exposure  is  influenced  by  the 
fluctuations  of  the  market  values  of  all 
derivative  contracts  within  a  single 
counterparty  portfolio.  In  those  cases 
where  net  current  credit  exposure  has  a 
tendency  to  fluctuate  more  over  time 
than  gross  current  credit  exposure,  a 
bilateral  netting  contract  will  not  reduce 
the  potential  future  credit  exposure. 
However,  in  those  situations  where  net 


For  purposes  of  this  discussion,  a  single 
counterp>arty  portfolio  refers  to  a  set  of  contracts 
with  a  single  counterparty.  This  should  be 
distinguished  from  a  bank's  global  portfolio,  which 
refers  to  all  of  the  contracts  in  the  bank's  derivatives 
portfolio  tliat  are  subject  to  qualifying  bilateral 
netting  contracts. 

Volatility  in  this  discussion  is  the  tendency  of 
the  market  value  of  a  derivative  contract  to  vary  or 
fluctuate  over  time.  A  highly  volatile  portfolio 
would  have  a  tendency  to  fluctuate  signiiicantly 
over  short  periods  of  time.  One  of  the  most 
important  factors  influencing  a  portfolio's  volatility 
is  the  correlation  of  the  derivative  contracts  within 
the  portfolio,  that  is,  the  degree  to  which  the 
derivative  contracts  in  the  portfolio  respond 
similarly  to  changing  market  conditions. 


current  credit  exposiue  has  a  tendency 
to  fluctuate  less  over  time  than  gross 
current  credit  exposure,  a  bilateral 
netting  contract  can  reduce  the  potential 
future  credit  exposure. 

Net  current  credit  exposure  is  likely 
to  be  less  volatile  relative  to  the 
volatility  of  gross  current  credit 
exposure  when  the  single  counterparty 
portfolio  of  derivative  contracts  as  a 
whole  is  more  diverse  than  the  subset  of 
positively  valued  derivative  contracts. 
When  a  bilateral  netting  contract  is 
applied  to  a  diversified  single 
counterparty  portfolio  and  the 
positively  valued  derivative  contracts 
within  that  portfolio  as  a  group  are  less 
diversified  than  the  overall  portfolio, 
then  the  effect  of  the  bilateral  netting 
contract  will  likely  be  to  reduce  the 
potential  future  credit  exposure  of  the 
single  counterparty  portfolio. 

The  BSC  has  studied  and  analyzed 
several  alternatives  for  taking  into 
account  the  effects  of  netting  when 
calculating  the  capital  charge  for 
potential  future  credit  exposure.  In 
particular,  the  BSC  reviewed  one 
general  method  proposed  by 
commenters  to  the  April  1993  BSC 
netting  proposal.  This  method  would 
reduce  the  amount  of  the  add-on  for 
potential  future  credit  exposure  by 
multiplying  the  calculate  gross  add-on 
by  the  ratio  of  a  single  counterparty 
portfolio’s  net  current  credit  exposure  to 
the  gross  current  credit  exposure.  This 
is  called  the  net-to-gross  ratio  (NCR). 

The  NCR  is  used  as  a  proxy  for  the  risk- 
reducing  effects  of  the  bilateral  netting 
contract  on  the  potential  future  credit 
exposure.  'The  more  diversified  a  single 
counterparty  portfolio,  the  lower  the  net 
current  credit  exposure  tends  to  be 
relative  to  gross  current  credit  exposure.  _ 
Tliis  method  is  incorporated  into  the 
July  1994  BSC  proposal.  However,  given 
that  there  are  portfolio-specific 
situations  in  which  the  NCR  does  not 
provide  a  good  indication  of  these 
effects,  the  July  1994  BSC  proposal  gives 
only  partial  weight  to  the  effects  of  the 
NCR  on  the  add-on  for  potential  future 
credit  exposure.  The  proposed  method 
would  calculate  a  weighted  average  of 
two  amounts.  The  first  amount  is  the 
add-on  as  it  is  currently  calculated 
(AgrosJ.  The  second  amount  is  Agros* 
multiplied  by  the  NCR.  This  calculation 
results  in  a  reduced  add-on  (A„ei)  for 
derivative  contracts  subject  to  a 
qualifying  bilateral  netting  contract.  The 
weights  contained  in  the  proposed  rule 
are  0.5  and  0.5,  respectively,  for  (1) 
Agrees,  and  (2)  NCR  times  Agross- 
The  formula  is; 

Ancl^O*  5xAgross+(0.5xNGRxAgross). 


For  example,  a  bank  with  a  gross 
current  credit  exposure  of  $500,000,  a 
net  current  credit  exposure  of  $300,000, 
and  a  gross  add-on  for  potential  future 
credit  exposure  of  $1,200,000,  would  ' 
have  an  NCR  of  0.6  ($300,000/$500,000) 
and  would  calculate  Anci  as  follows. 
Anct=0.5x$l,200,000+ 
(0.5x0.6x$l,200.000j 
Anct=$960,000 

For  banks  with  an  NCR  of  50  percent, 
the  effect  of  this  treatment  would  be  to 
permit  a  reduction  in  the  amount  of  the 
add-on  by  25  percent.  The  BSC  believes 
that  most  dealer  banks  are  likely  to  have 
an  NCR  in  the  vicinity  of  50  percent. 

The  July  1994  BSC  proposal  does  not 
specify  whether  the  NCR  should  be 
calculated  on  a  counterparty-by¬ 
counterparty  basis  or  on  an  aggregate 
basis  for  all  transactions  subject  to 
qualifying,  legally  enforceable  bilateral 
netting  contracts.  The  July  1994  BSC 
proposal  requests  comment  on  whether 
the  choice  of  method  could  bias  the 
results  and  whether  there  is  a  significant 
difference  in  calculation  burden 
between  the  two  methods. 

The  July  1994  BSC  proposal  also 
acknowledges  that  simulations  using 
banks’  internal  models  for  measuring 
credit  risk  exposure  would  most  likely 
produce  the  most  accurate 
determination  of  the  effect  of  bilateral 
netting  contracts  on  potential  future 
credit  exposures.  The  July  1994  BSC 
proposal  states  that  the  use  of  such 
models  would  be  considered  at  some 
future  date. 

III.  The  OCC  Proposal 

In  light  of  the  July  1994  BSC  proposal, 
the  CX3C  believes  that  it  is  appropriate 
to  seek  public  comment  on  proposed 
revisions  to  the  calculation  of  the  add¬ 
on  for  potential  future  credit  exposure 
for  derivative  contracts.  Therefore,  the 
OCC  is  proposing  to  (1)  Amend  its  risk- 
based  capital  guidelines  for  national 
banks  to  expand  the  matrix  of  credit 
conversion  factors  and  (2)  change  the 
calculation  of  the  add-on  for  potential 
future  credit  exposure  when  the 
derivative  contracts  are  subject  to  a 
qualifying  bilateral  netting  contract.  It  is 
important  to  note  that  the  second  part 
of  the  proposed  rule  is  contingent  on  the 
adoption  of  a  final  rule  to  the  May  1994 
joint  OCC/FRB  proposed  rule  to 
recognize  qualifying  bilateral  netting 
contracts.  With  regard  to  the  portion  of 
this  proposed  rule  to  expand  the  credit 
conversion  factor  matrix,  the  OCC  is 
proposing  to  adopt  the  same  credit 
conversion  factors  set  forth  in  the  July 
1994  BSC  proposal.  The  OCC  believes 
that  the  existing  credit  conversion 
factors  applicable  to  long-dated 
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transactions  may  not  provide  sufficient 
capital  for  the  risks  associated  with 
those  types  of  contracts.  The  OCC  also 
believes  that  the  credit  conversion 
factors  for  foreign  exchange  rate 
contracts  are  significantly  too  low  for 
equity,  precious  metals,  and  commodity 
derivative  contracts  due  to  the  volatility 
of  the  associated  indices  and  the  prices 
on  the  underlying  assets.^® 

The  OCC  is  proposing  the  same 
weighted  average  formula  as  the  July 
1994  BSC  proposal  to  calculate  a 
reduction  in  the  add-on  for  potential 
future  credit  exposure  for  derivative 
contracts  subject  to  qualifying  bilateral 
netting  contracts.  The  OCC  believes  that 
there  may  be  several  advantages  with 
this  formula.  First,  the  formula  uses 
bank-specific  information  to  calculate 
the  NCR.  The  NCR  is  simple  to  calculate 
and  uses  readily  available  information. 
The  OCC  believes  the  use  of  the 
averaging  factor  of  0.5  is  an  important 
aspect  of  the  proposed  formula  because 
it  means  the  add-on  for  {mtential  future 
credit  exposure  can  never  be  reduced  to 
zero  and  banks  will  always  hold  some 
capital  against  derivative  contracts,  even 
in  those  instances  where  the  net  current 
exposure  is  zero. 

The  OCC  is  seeking  comment  on  all 
aspects  of  this  proposed  rule. 

1.  As  with  the  July  1994  BSC 
proposal,  the  OCC  seeks  comment  on 
whether  the  NCR  should  be  calculated 
on  a  counterparty-by-counterparty  basis, 
or  on  a  global  basis  for  all  derivative 
contracts  subject  to  a  qualifying  bilateral 
netting  contract.  The  OCC’s  proposed 
regulatory  language  would  require  the 
calculation  of  a  separate  NCR  for  each 
counterparty  with  which  it  has  a 
qualifying  netting  contract.  However, 
the  OCC  also  is  seeking  comment  as  to 
which  method  of  calculating  the  NCR 
would  be  most  efficient  and  appropriate 
for  banks  with  numerous  qualifying 
bilateral  netting  contracts.  The  OCC 
notes  that  some  preliminary  findings 
indicate  that  a  global  NCR  may  be  less 
burdensome  to  apply,  but  counterparty 
specific  NGRs  may  provide  a  more 
accu^te  indication  of  the  credit  risk 
associated  with  each  counterparty. 

2.  The  OCC  is  also  seeking  comment 
on  the  appropriate  weights  to  apply  to 
the  two  components  of  the  weighted 
average — Ag,oss  and  NGRxAgmss.  The 
proposed  values  (both  set  equal  to  0.5) 
allow  only  a  partial  reduction  in  the 


'*  Similar  to  the  July  1994  BSC  proposal,  this 
proposed  rule  specifies  that  for  equity  contracts  that 
automatically  reset  to  zero  value  following  a 
payment,  the  remaining  maturity  is  set  equal  to  the 
time  remaining  until  the  next  payment.  Also,  for 
contracts  with  multiple  exchanges  of  principal,  the 
conversion  factors  are  to  be  multiplied  by  the 
number  of  remaining  payments  in  the  contract. 


add-on,  even  when  the  NGR  equals  zero. 
Are  there  other  weights,  which  sum  to 
a  value  of  1,  that  better  reflect  the 
potential  risk  of  a  set  of  netted  contracts 
and  which  ensure  that  an  appropriate 
level  of  capital  is  held  for  this  risk  of  a 
potential  fcture  exposure?  Empirical 
evidence  to  support  any  suggested 
changes  to  the  weights  used  in  the 
calculation  would  be  appreciated. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
OCC  believes  that,  while  some  banks 
with  limited  derivative  portfolios  may 
experience  an  increase  in  capital 
charges,  for  most  small  banks  the 
proposal  will  have  little  or  no  affect 
since  small  banks  typically  have  a 
limited  derivatives  portfolio.  For  banks 
with  more  developed  portfolios  the 
overall  affect  of  the  proposal  will  likely 
be  to  reduce  regulatory  burden  and  a 
decrease  in  the  capital  charge  for  certain 
derivative  contracts. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

List  of  Subjects  in  12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks, 
Rep>orting  and  recordkeeping 
requirements.  Risk. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  appendix  A  to  part  3  of  title 
12,  chapter  1  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  ^-MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  161, 1818, 
1828(n),  1828  note,  1831n  note,  3907  and 
3909. 

2.  In  appendix  A,  section  3,  paragraph 
(a)(3)(ii)  is  revised,  the  fourth  sentence 
in  the  introductory  text  of  paragraph  (b) 
which  begins  with  “Second,”  is  revised, 
and  paragraph  (b)(5),  as  proposed  to  be 
revised  at  59  FR  26460  (May  20, 1994) 
is  revised,  to  read  as  follows: 

Appendix  A  to  Part  3 — Risk-Based  Capital 
Guidelines 

***** 


Section  3.  Risk  Categories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items 

***** 

(a)*  *  • 

(3)*  *  * 

(ii)  The  credit  equivalent  amount  of 
derivative  contracts  calculated  in 
accordance  with  section  3(b)(5)  of  this 
appendix  A,  that  do  not  qualify  for 
inclusion  in  a  lower  risk  category. 
***** 

|b)  *  •  •  Second,  the  resulting  credit 
equivalent  amount  is  then  assigned  to  the 
proper  risk  category  using  the  criteria 
regarding  obligors,  guarantors,  and  collateral 
listed  in  section  3(a)  of  this  appendix  A. 
Collateral  and  guarantees  are  applied  to  the 
face  amount  of  an  off-balance  sheet  item,  not 
the  credit  equivalent  amount  of  such  an  ofi- 
balance  sheet  item;  however,  with  respect  to 
derivative  contracts  under  section  3(b)(5)  of 
this  appendix  A.  collateral  and  guarantees 
are  applied  to  the  credit  equivalent  amount 
of  such  derivative  contracts.  *  *  * 
***** 

(5)  Derivative  contracts — (i)  Calculation  of 
credit  equivalent  amounts.  The  credit 
equivalent  amount  of  a  derivative  contract 
equals  the  sum  of  the  current  credit  exposure 
and  the  potential  future  credit  exposure  of 
the  derivative  contract.  The  calculation  of 
credit  equivalent  amounts  must  be  measured 
in  U.S.  dollars,  regardless  of  the  currency  or 
currencies  specified  in  the  derivative 
contract. 

(A)  Current  credit  exposure.  The  current 
credit  exposure  for  a  single  derivative 
contract  is  determined  by  the  mark-to-market 
value  of  the  derivative  contract.  If  the  mark- 
to-market  value  is  positive,  then  the  current 
credit  exposure  is  equal  to  that  mark-to- 
market  value.  If  the  mark-to-market  value  is 
zero  or  negative,  then  the  current  exposure  is 
zero.  The  current  credit  exposure  for 
multiple  contracts  executed  with  a  single 
counterparty  and  subject  to  a  qualifying 
bilateral  netting  contract  is  determined  as 
provided  by  section  3(b)(5)(ii)  of  this 
appendix  A. 

(B)  Potential  future  credit  exposure.  The 
potential  future  credit  exposure  on  a 
derivative  contract,  including  a  derivative 
contract  with  negative  mark-to-market  value, 
is  calculated  by  multiplying  the  notional 
principal  '*»  of  the  derivative  contract  by  one 
of  the  credit  conversion  factors  in  Table  A 
(Conversion  Factor  Matrix)  of  this  appendix 
A,  as  appropriate.’®  The  potential  future 


>«*For  purposes  of  caluclating  either  the  potential 
future  credit  exposure  under  section  3(b)(5j(i)(B)  of 
this  appendix  A  or  the  gross  potential  future  credit 
exposure  under  section  3(b)(5)(ii)IA)(2)  of  this 
appendix  A  for  foreign  exchange  contracts  and 
other  similar  contracts  in  which  the  notional 
principal  is  equivalent  to  the  cash  flows,  total 
notional  principal  is  the  net  receipts  to  each  party 
falling  due  on  each  value  date  in  each  currency. 

>»No  potential  future  credit  exposure  is 
calculated  for  single  currency  interest  rate  swaps  in 
whidi  payments  are  made  b^d  upon  two  floating 
rate  indices,  so-called  floating/floating  or  basis 
swaps;  the  credit  equivalent  amount  is  measured 
solely  on  the  basis  of  the  current  credit  exposure. 
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credit  exposure  for  multiple  derivative  contract  is  determined  as  provided  by  section 

contracts  executed  with  a  single  counterparty  3(b)(5){ii)(A)(2)  of  this  appendix  A. 
and  subject  to  a  qualifying  bilateral  netting 


Table  A.— Conversion  Factor  Matrix  ^ 

[Percent] 


Remaining  maturity 

Interest  rate 

Foreign  ex¬ 
change  rate 
and  gold 

Equity  2 

Precious  | 
metals 

Other  com¬ 
modities 

Less  than  one  year  . . . 

0.0 

1.0 

6.0 

7.0 

12.0 

One  to  five  years . 

0.5 

5.0 

8.0 

7.0 

12.0 

Over  five  years . 

L _ ^ 

7.5 

10.0 

8.0 

15.0 

’  For  derivative  contracts  with  multiple  exchanges  of  principal,  the  conversion  factors  are  to  be  multiplied  by  the  number  of  remaining  payments 
in  the  derivative  contract. 

2  For  derivative  contracts  that  automatically  reset  to  zero  value  following  a  payment,  the  remaining  maturity  is  set  equal  to  the  time  until  the 
next  payment. 


(ii)  Derivative  contracts  subject  to  a 
bilateral  netting  contract — (A)  Netting 
Calculation.  The  credit  equivalent  amount 
for  multiple  derivative  contracts  executed 
with  a  single  counterparty  and  subject  to  a 
qualifying  bilateral  netting  contract  as 
provided  by  section  (3)(b)(5)(ii)(B)  of  this 
appendix  A  is  calculated  by  adding  the  net 
current  credit  exposure  and  the  adjusted  sum 
of  the  potential  future  credit  exposure  for  all 
of  the  derivative  contracts  subject  to  the 
bilateral  netting  contract. 

(1)  The  net  current  credit  exposure.  The 
net  current  credit  exposure  is  the  net  sum  of 
all  positive  and  negative  mark-to-market 
values  of  the  individual  derivative  contracts 
subject  to  the  bilateral  netting  contract.  If  the 
net  sum  of  the  mark-to-market  value  is 
positive,  then  the  net  current  credit  exposure 
is  equal  to  that  net  sum  of  the  mark-to-market 
value.  If  the  net  sum  of  the  mark-to-market 
value  is  zero  or  negative,  then  the  net  current 
credit  exposure  is  zero. 

(2)  Adjusted  sum  of  the  estimates  of  the 
potential  future  credit  exposure.  The 
adjusted  sum  of  the  potential  future  credit 
exposure  is  calculated  as;  Ami  =  0.5xAgn»s  + 
(O.SxNGRxAgrow,),  where  Ami  is  the  adjusted 
sum  of  the  potential  future  credit  exposure, 
Agrow  is  the  gross  potential  future  credit 
exposure,  and  NGR  is  the  net  to  gross  ratio. 
The  NGR  is  the  ratio  of  the  net  current  credit 
exposure  to  the  gross  current  credit  exposure. 
The  gross  potential  future  credit  exposure 
(Agrow)  is  the  sum  of  the  potential  future 
credit  exposure  (as  determined  under  section 
3(b)(5)(i)(B)  of  this  appendix  A)  for  each 
individual  derivative  contract  subject  to  the 
bilateral  netting  contract.  In  calculating  the 
net  gross  ratio  (NGR),  the  gross  current  credit 
exposure  is  equal  to  the  sum  of  the  current 
credit  exposures  (as  determined  under 
section  3(b)(5)(i)(A)  of  this  appendix  A)  of  all 
individual  derivative  contracts  subject  to  the 
bilateral  netting  contract. 

(B)  Qualifying  Bilateral  Netting  Contract. 

In  determining  the  current  credit  exposure 


'**By  netting  individual  derivative  contracts  for 
the  purpose  of  calculating  its  credit  equivalent 
amount,  a  bank  represents  that  documentation 
adequate  to  support  the  netting  of  a  derivativ 
contract  is  in  bank’s  files  and  available  for 


for  multiple  derivative  contracts  executed 
with  a  single  counterparty,  a  bank  may  net 
derivative  contracts  subject  to  a  bilateral 
netting  contract  by  offsetting  positive  and 
negative  mark-to-market  values,  provided 
that: 

(1)  The  bilateral  netting  contract  is  in 
writing. 

(2)  The  bilateral  netting  contract  creates  a 
single  legal  obligation  for  all  individual 
derivative  contracts  covered  by  the  bilateral 
netting  contract,  and  provides,  in  effect,  that 
the  bank  would  have  a  single  claim  or 
obligation  either  to  receive  or  to  pay  only  the 
net  amount  of  the  sum  of  the  positive  and 
negative  mark-to-market  values  on  the 
individual  derivative  contracts  covered  by 
the  bilateral  netting  contract  in  the  event  that 
a  counterparty,  or  a  counterparty  to  whom 
the  bilateral  netting  contract  has  been 
assigned,  fails  to  perform  due  to  any  of  the 
following  events-^efault,  insolvency, 
bankruptcy,  or  other  similar  circumstances. 

(3)  The  bank  obtains  a  written  and 
reasoned  legal  opinion(s)  that  represents  that 
in  the  event  of  a  legal  challenge,  including 
one  resulting  from  default,  insolvency, 
bankruptcy,  or  similar  circumstances,  the 
relevant  court  and  administrative  authorities 
would  find  the  bank’s  exposure  to  be  the  net 
amount  under: 

(i)  The  law  of  the  jurisdiction  in  which  the 
counterparty  is  chartered  or  the  equivalent 
location  in  the  case  of  noncorporate  entities, 
and  if  a  branch  of  the  counterparty  is 
involved,  then  also  under  the  law  of  the 
jurisdiction  in  which  the  branch  is  located; 

(j7)  The  law  of  the  jurisdiction  that  governs 
the  individual  derivative  contracts  covered 
by  the  bilateral  netting  contract;  and 

(iji)  The  law  of  the  jurisdiction  that  governs 
the  bilateral  netting  contract; 

(4)  The  bank  establishes  and  maintains 
procedures  to  monitor  possible  changes  in 
relevant  law  and  to  ensure  that  the  bilateral 
netting  contract  continues  to  satisfy  the 
requirement  of  this  section. 


inspection  by  the  OCC.  Upon  determination  by  the 
OCC  that  a  bank’s  files  are  inadequate  or  that  a 
bilateral  netting  contract  may  not  be  legally 
enforceable  in  any  one  of  the  bodies  of  law 
described  in  section  3(b)(S)(ii)(B)(3)  (i)  through  (iii) 


(5)  The  bank  maintains  in  its  files 
documentation  adequate  to  support  the 
netting  of  a  derivative  contract.''** 

(6)  The  bilateral  netting  contract  is  not 
subject  to  a  walkaway  clause. 

(iii)  Risk  weighting.  Once  the  bank 
determines  the  credit  equivalent  amount  for. 
a  derivative  contract,  that  amount  is  assigned 
to  the  risk  weight  category  appropriate  to  the 
counterparty,  or,  if  relevant,  the  nature  of  any 
collateral  or  guarantee.  However,  the 
maximum  weight  that  will  be  applied  to  the 
credit  equivalent  amount  of  such  derivative 
contract  is  50  percent. 

(iv)  Exceptions.  The  following  derivative 
contracts  are  not  subject  to  the  above 
calculation,  and  therefore,  are  not  considered 
part  of  the  denominator  of  a  national  bank’s 
risk-based  capital  ratio: 

(A)  Exchange  rate  contracts  with  an 
original  maturity  of  14  calendar  days  or  less: 
and 

(B)  Any  interest  rate  or  exchange  rate 
contract  that  is  traded  on  an  exchange 
requiring  the  daily  payment  of  any  variations 
in  the  market  value  of  the  contract. 

*  ★  *  *  * 

3.  Table  3,  at  the  end  of  append!  •  A, 
is  revised  to  read  as  follows: 

Table  3. — ^Treatment  of  Derivative 
Contracts 

The  current  exposure  method  is  used 
to  calculate  the  credit  equivalent 
amounts  of  derivative  contracts.  These 
amounts  are  assigned  a  risk  weight 
appropriate  to  the  obligor  or  any 
collateral  or  guarantee.  However,  the 
maximum  risk  weight  is  limited  to  50 
percent.  Multiple  derivative  contracts 
with  a  single  counterparty  may  be 
netted  if  those  contracts  are  subject  to  a 
qualifying  bilateral  netting  contract. 


of  this  appendix  A  the  underlying  derivative 
contracts  may  not  bo  netted  for  the  purposes  of  this 
section. 
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Table  A.— Conversion  Factor  Matrix  ’ 

(Percent) 


Remaining  maturity 

Interest  rate 

Foreign  ex¬ 
change  rate 
and  gold 

Equity  2 

Precious 

metals 

Other  com¬ 
modities 

Less  than  one  year  . 

1.0 

6.0 

7.0 

12.0 

One  to  five  years . 

5.0 

8.0 

7.0 

12.0 

Over  five  years . 

HUBS 

7.5 

10.0 

8.0 

15.0 

’  For  derivative  contracts  with  multipte  exchanges  of  principal,  the  conversion  factors  are  to  be  multiplied  by  the  number  of  remaining  payments 
in  the  derivative  contract. 

2  For  derivative  contracts  that  automatically  reset  to  zero  value  following  a  payment,  the  remaining  maturity  is  set  equal  to  the  time  until  the 
next  payment. 


The  following  derivative  contracts  will  be 
excluded; 

•  Exchange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less;  and 

•  Derivative  contracts  traded  on  exchanges 
and  subject  to  daily  margin  requirements. 

Dated;  August  24, 1994. 

Stephen  R.  Steinbrink, 

Acting  Comptroller  of  the  Currency. 

(FR  Doc.  94-21642  Filed  8-31-94;  8;45  am) 
BILUNQ  CODE  4810-33-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-80-AD] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  E)OT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  This  proposal  would  require 
modification  of  certain  number  2  galley 
upper  attachment  support  structure. 
This  proposal  is  prompted  by  results  of 
engineering  tests  and  analyses  which 
revealed  that  certain  upper  attachment 
support  structure  of  the  number  2  galley 
is  unable  to  support  certain  loads  that 
may  occur  during  emergency  landing 
conditions.  If  the  galley  support  breaks, 
the  galley  may  shift  and  cause  blockage 
of  the  forward  service  door.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  inability  of 
passengers  and  crew  to  exit  the  airplane 
through  this  door  after  an  emergency 
landing. 

DATES:  Comments  must  be  received  by 
October  27. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
80-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2779; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  rejKirt 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-80-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-80-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  results  of 
engineering  tests  and  subsequent 
analyses,  which  revealed  that  certain 
number  2  galley  upper  attachment 
structure  will  not  support  loads 
generated  under  emergency  landing 
conditions.  Airplanes  having 
rectangular  airplane  intercostal  support 
structure  from  Body  Station  (BS)  344  to 
BS  360  (inclusive)  with  number  2 
galleys  exceeding  1,170  pounds 
(including  any  attached  equipment  that 
may  impose  loads  on  the  galley),  or 
airplanes  having  triangular  intercostal 
support  structure  from  BS  344  to  BS  360 
(inclusive)  with  number  2  galleys 
exceeding  1,050  pounds  (including  any 
attached  equipment  which  may  impose 
loads  on  the  galley)  will  not  support  the 
load  generated  under  emergency 
landing  conditions  as  specified  by  the 
Federal  Aviation  Regulations  (FAR).  If 
the  galley  support  structure  breaks,  the 
galley  may  shift  and  cause  blockage  of 
the  forward  service  door.  This 
condition,  if  not  corrected,  could  result 
in  the  inability  of  passengers  and  crew 
to  exit  the  airplane  using  the  galley  door 
after  an  emergency  landing. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-53-1154, 
dated  November  11, 1993,  which 
describes  procedures  for  adding  new 
shear  ties  to  the  BS  360  frame  and 
changing  the  intercostals  between  BS 
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344  and  BS  360  (inclusive)  on  certain 
airplanes.  The  purpose  of  this 
m(^ification  is  to  strengthen  the 
airplane  support  structure  when  the 
weight  of  galley  number  2  exceeds 
limits  described  in  the  service  bulletin. 
Accomplishment  of  the  actions 
describe  in  this  service  bulletin  will 
ensure  that  the  galley  support  structure 
can  withstand  ^  forward  load  in  the 
event  of  an  emeraency  landing. 

Since  an  unsam  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  airplane 
support  structure  firom  BS  344  to  BS  360 
(inclusive)  for  airplanes  where  the 
number  2  galley  exceeds  certain  weight 
limits.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  613  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  139  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  64  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $1,205  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$656,775,  or  $4,725  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar>'  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-80-AD. 

Applicability:  Model  737  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  737-53- 
1154,  dated  November  11, 1993;  equipped 
with  rectangular  intercostal  support 
structures  horn  Body  Station  (BS)  344  to  BS 
360  (inclusive)  and  a  number  2  galley  weight 
exceeding  1,170  pounds  (including  any 
attached  equipment  that  imposes  loads  on 
the  galley),  or  equipped  with  triangular 
intercostal  support  structures  from  BS  344  to 
BS  360  (inclusive)  and  a  number  2  galley 
w'eight  exceeding  1,050  pounds  (including 
any  attached  equipment  that  imposes  loads 
on  the  galley);  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inability  of  passengers  and 
crew  to  exit  the  forward  service  door  during 
an  emergency  landing  condition,  accomplish 
the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  airplane  support 
structure  from  BS  344  to  BS  360  (inclusive), 
in  accordance  with  Boeing  Service  Bulletin 
737-53-1154,  dated  November  11, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
26, 1994. 

N.B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  94-21581  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  and  additional  explanatory 
information  pertaining  to  a  previously 
proposed  amendment  to  the  Colorado 
regulatory  program  (hereinafter,  the 
“Colorado  program”)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  revisions  and 
additional  explanatory  information  for 
Colorado’s  proposed  rules  pertain  to 
criteria  for  release  of  performance  bonds 
on  prime  farmland;  requirements  for  the 
demonstration  of  success  of 
productivity  on  prime  farmland;  and  a 
waiver  from  the  requirement  for 
vegetative  ground  cover  on  lands  with 
both  a  premining  and  postmining  land 
use  of  industrial  or  commercial.  The 
amendment  is  intended  to  revise  the 
Colorado  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  a.m.,  m.d.t.  September 
16, 1994.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  received  one  free 
copy  of  the  proposed  amendment  by 
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contacting  OSM’s  Albuquerque  Field 
Office. 

Thomas  E.  Ehmett,  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102.  Telephone  (505)  766- 
1486. 

Division  of  Minerals  and  Geology, 
Department  of  Natural  Resources, 
Centennial  Building,  1313  Sherman 
Street,  Denver,  Colorado  80203, 
Telephone:  (303)  866-3567 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  cbnditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980, 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado’s  program  and  program 
amendments  can  be  found  at  30  CFR 
906.11,  906.15,  906.16,  and  906.30. 

II.  Proposed  Amendment 

By  letter  dated  April  18, 1994, 
Colorado  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  CO- 
611).  Colorado  submitted  the  proposed 
amendment  in  response  to  the  May  7, 
1986,  and  March  22, 1990,  letters 
(administrative  record  Nos.  CO-282  and 
CO-496)  that  OSM  sent  to  Colorado  in 
accordance  with  30  CFR  732.17(c),  and 
at  its  own  initiative.  The  provisions  of 
2  Code  of  Colorado  Regulations  407-2, 
the  rules  and  regulations  of  the 
Colorado  Mined  Land  Reclamation 
Board,  that  Colorado  proposed  to  revise 
were:  Rule  1.04,  definitions:  Rule  3.02, 
performance  bond  requirements  for 
surface  coal  mining  and  reclamation 
operatiorts;  Rule  3.03,  release  of 
performance  bonds;  Rule  3.06,  special 
bonding  requirements  for  construction 
of  mine  drainage  control  facilities;  and 
Rule  4.15.10,  revegetation  success 
criteria  for  areas  to  be  developed  for 
industrial,  commercial,  or  residential 
use. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  13, 
1994  Federal  Register  (59  FR  24998), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 


on  its  adequacy  (administrative  record 
No.  CO-617).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  June  13, 1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  (1) 
Rule  3.03.1(2)(b),  requirements  for 
Phase  II  bond  release  on  prime 
farmlands,  and  (2)  Rule  4.15.10(3), 
retention  of  mine  support  facilities  on 
lands  reclaimed  for  use  as  commercial 
or  industrial.  OSM  notified  Colorado  of 
the  concerns  by  letter  dated  July  12, 

1994  (administrative  record  No.  CO- 
631).  Colorado  responded  in  a  letter 
dated  July  28, 1994,  by  submitting 
additional  revisioi*s  and  explanatory 
information  (administrative  record  No. 
CO-635). 

Colorado  proposes  revisions  and 
additional  explanatory  information  for 
Rule  3.03.1(3)(b),  concerning  criteria  for 
release  of  performance  bonds  on  prime 
farmlands;  Rule  4.25.5(3)(a),  concerning 
the  requirements  for  the  demonstration 
of  success  of  productivity  on  prime 
farmlands  for  bond  release;  and  Rule 
4.15.10(3),  concerning  a  waiver  from  the 
requirement  for  vegetative  ground  cover 
on  lands  with  both  a  premining  and 
postmining  land  use  designation  of 
industrial  or  commercial. 

Specifically,  Colorado  proposes  to 
revise  (1)  Rule  3.03.1(3)(b)  to  require 
that  no  more  than  60  percent  of  the 
bond  amount  on  prime  farmland  may  be 
released  until  revegetation  success 
required  by  Rule  4.25.5(3)(a)  has  been 
demonstrated;  (2)  Rule  4.25.5(3)(a)  to 
specify,  for  both  Phase  II  or  Phase  III 
bond  release,  that  the  demonstration  for 
success  of  productivity  on  prime 
farmland  must  be  based  on  an  average 
of  three  successive  crop  years;  and  (3) 
Rule  4.15.10(3)  to  clarify  that,  before  a 
waiver  from  the  vegetative  ground  cover 
requirements  of  Rule  4.15.10(2)  can  be 
approved  on  lands  with  a  premining 
and  postmining  land  use  of  commercial 
or  industrial,  the  permittee  must 
demonstrate  that  the  mine  support 
facilities  proposed  for  retention  will 
support  the  approved  postmining  land 
use. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Colorado 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 


deemed  adequate,  it  will  become  part  of 
the  Colorado  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(l0), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Beduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction.Act  (44  U.S.C. 
3507  etseq.). 
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5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated;  August  23, 1994. 

Russell  F.  Price, 

Acting  Assistant  Director,  IVesfern  Support 
Center. 

|FR  Doc.  94-21584  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD02^94-062] 

RIN  2115-AE47 

Drawbridge  Operation  Regulations; 
Illinois  Waterway 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
add  a  new  regulation  governing  the 
remote  operation  of  the  draw  of  the 
Elgin  Joliet  and  Eastern  Railway  Bridge 
over  the  Illinois  Waterway  at  mile  290.1, 
at  Joliet,  Illinois.  Allowing  remote 
operation  would  not  cause  delays  to 
river  traffic  and  would  reduce  operating 
costs  for  the  railroad. 

DATES:  Comments  must  be  received  on 
or  before  October  31, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Second  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832,  Attention:  Docket 
CGD02-94-062.  Comments  may  also  be 
delivered  to  Room  2.107B  at  the  above 
address  between  8  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments,  the  telephone  number  is 
(314)  539-3724. 

The  Bridge  Branch,  Second  Coast 
Guard  District,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  the  public  docket 
and  the  docket  will  be  available  for 
inspection  or  copying  in  room  2.107B  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  K.  Wiebusch,  Bridge 
Administrator,  Second  Coast  Guard 
District,  (314)  539-3724, 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  piersons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
CGD02-94-062,  identify  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Each  person  who 
wants  an  acknowledgment  of  the  receipt 
of  comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  Coast  Guard  may  change  the 
proposal  in  view  of  the  comments. 

The  Coast  Guard  does  not  plan  to 
hold  a  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Docket  Clerk  at  the  address  under 
ADDRESSES.  If  the  Coast  Guard 
determines  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  David  H. 
Sulouff,  Project  Officer,  Bridge  Branch, 
and  LT  S.  Moody,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Change 

Elgin  Joliet  and  Eastern  Railway 
(EJ&E)  has  requested  Coast  Guard 
approval  to  change  the  method  of 
operating  their  railway  bridge  at  Mile 
290.1  on  the  Illinois  Waterway. 
Presently,  the  bridge  is  maintained  in 
the  clos^  to  navigation  position, 
manned  by  an  on-site  bridge  tender  and 
is  required  under  33  CFR  117.1,  to  open 
on  demand  for  passage  of  river  traffic. 
Communication  between  the  bridge 
tender  and  vessel  operators  is 


conducted  via  marine  radio.  If  the  Coast 
Guard  approves  operation  from  a  remote 
location,  the  railroad  bridge  will  be 
operated  as  a  normally  open  to 
navigation  span,  to  be  closed  only  for 
passage  of  rail  traffic  or  maintenance. 

EJ&E  has  installed  a  remote  operating 
equipment  and  control  system, 
including  radar,  infrared  boat  detectors, 
motion  detectors  and  commimications 
equipment,  that  would  permit  operation 
of  the  draw  from  Gary,  hidiana.  The 
equipment  would  indicate  any 
malfunction  in  the  bridge  operation  and 
allow  the  remote  operator  to  ascertain 
the  position  of  the  lift  span  at  any  time. 
The  marine  radio  system  would  receive 
and  transmit  on  the  VHF  marine 
frequencies  authorized  by  the  Federal 
Communications  Commission.  The 
bridge  could  also  be  operated  at  the 
bridge  site.  A  radar  antenna  is  installed 
on  the  bridge  and  the  received  signal 
would  be  transmitted  by  fixed  line  to 
the  remote  operator  in  Gary,  Indiana. 

The  radar  system  is  designed  to  scan 
upstream  and  downstream  of  the  bridge. 
Infrared  scanners  and  motion  detectors 
are  located  in  the  channel  span  to  detect 
vessels  in  the  channel  span.  If  an 
obstruction  is  detected  beneath  the  lift 
span  during  the  closing  cycle,  before  the 
span  is  seated  and  locked,  the  lift  span 
will  automatically  stop  lowering  and 
will  be  raised  to  the  fully  open  position 
by  the  remote  operator  until  the  channel 
is  clear. 

During  the  bridge  closing  cycle,  the 
bridge  operator  will  make  a  radio 
broadcast  indicating  bridge  status.  At 
the  appropriate  times  in  the  cycle,  the 
broadcast  will  amnounce  that  the  bridge 
will  close  to  navigation,  that  the  bridge 
is  closed  to  navigation,  or  that  the 
bridge  has  reopened  to  navigation. 

The  proposed  regulation  will  impose 
operating  and  equipment  requirements 
on  EJ&E  to  ensure  ^e  safe  and  timely 
operation  of  the  railroad  bridge.  The 
existing  text  of  33  CFR  117.395,  which 
regulates  the  draws  of  the  McDonough 
Street,  Jefferson  Street,  Cass  Street, 
Jackson  Street  and  Ruby  Street  bridges, 
all  at  Joliet,  IL,  would  be  redesignated 
as  paragraph  (a).  Except  for  being 
redesignated,  the  regulation  covering 
operation  of  these  bridges  would  not 
change.  The  proposed  new  regulation 
for  the  EJ&E  bridge  would  be  added  as 
new  paragraph  (b). 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  cost  and  benefits 
under  section  6(a)(3)  of  that  order.  It  has 
been  exempted  from  review  by  the 
Office  of  Management  and  Budget  under 
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that  order.  It  is  not  significant  xmder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
“Small  entities”  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  “small 
business  concerns”  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  qualifies  as  a  small  entity  and 
that  this  proposal  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  your  business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  reviewed  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  human 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Public  Law  102-587, 
106  Stat.  5039. 

2.  Section  117.395  is  revised  to  read 
as  follows: 

§  1 1 7.395  Illinois  Waterway. 

(a)  The  draws  of  the  McDonough 
Street  Bridge,  Mile  287.3,  Jefferson 
Street  bridge,  mile  287.9,  Cass  Street 
bridge,  mile  288.1,  Jackson  Street 
bridge,  mile  288.4,  and  Ruby  Street 
bridge,  mile  288.7,  all  of  Joliet,  shall 
open  on  signal,  except  that  they  need 
not  open  from  7:30  a.m,  to  8:30  a.m.  and 
from  4:15  p.m.  to  5:15  p.m.  Monday 
through  Saturday. 

(h)  The  lift  span  of  the  Elgin  Joliet  and 
Eastern  Railway  bridge.  Mile  290.1  at 
Joliet  Illinois,  is  operated  by  a  remote 
operator  located  at  the  Elgin  Joliet  & 
Eastern  offices  in  Gary,  Indiana  as 
follows: 

(1)  The  draw  is  normally  maintained 
in  the  fully  open  position,  displaying 
green  center  span  navigation  lights  to 
indicate  that  the  span  is  fully  open. 

(2)  The  draw  is  equipped  with  the 
following: 

(i)  A  radiotelephone  link  direct  to  the 
remote  operator, 

(ii)  A  radar  antenna  on  top  of  the 
draw  span  capable  of  scanning  one  mile 
upstream  and  one  mile  downstream, 

(iii)  Infrared  boat  detectors  in  the 
draw  capable  of  scanning  under  the 
draw, 

(iv)  Electronic  motion  detectors 
located  in  the  draw  to  allow  the  remote 
bridge  operator  to  detect  vessels 
approaching  or  under  the  bridge, 

(v)  A  siren  for  sound  signals,  and 

(vi)  Red  and  green  center  span 
navigation  lights. 

(3)  The  remote  operator  shall 
maintain  a  24  hour  VHF  marine  radio 
channel  16  watch  for  mariners  to 
establish  contact  as  they  approach  the 
bridge  to  ensure  that  the  draw  is  open 
or  that  it  remains  open  until  passage  is 
complete. 

(4)  When  a  train  approaches  the 
bridge  and  the  draw  is  in  the  open 
position,  the  remote  operator  initiates  a 
one  minute  warning  period  before 


closing  the  bridge.  During  this  warning 
period,  the  green  center  span  navigation 
lights  change  to  red  and  a  siren  sounds 
for  twenty  seconds.  The  remote  operator 
will  broadcast  at  least  twice,  via  marine 
radio,  channel  16,  that:  “The  draw  of 
the  EJ&E  railway  bridge  will  be  lowered 
in  one  minute.” 

(5)  If  a  vessel  is  upbound  within  1 
mile  of  the  bridge  or  downbound, 
departing  the  Lockport  Lock  and  Dam  at 
mile  291.1,  with  intentions  of  passing 
through  the  bridge,  they  should  initiate 
radio  contact,  or  respond  to  the  remote 
bridge  operator’s  marine  radio 
broadcast,  indicating  their  proximity  to 
the  bridge  and  requesting  an  opening  of 
the  draw  or  that  the  draw  remain  open 
until  the  vessel  passes.  The  remote 
bridge  operator  will  delay  lowering  of 
the  navigation  span  until  approaching 
vessels  have  passed  through  the  bridge. 

(6)  At  tbe  end  of  the  one  minute 
warning  period,  the  remote  bridge 
operator  scans  under  the  bridge  using 
the  infrared  and  electronic  detectors  and 
radar  to  determine  whether  any  vessels 
are  under  or  are  approaching  the  bridge. 
If  any  vessels  are  under  or  are 
approaching  the  bridge  within  one  mile 
as  determined  by  infrared,  radar  or 
electronic  motion  scanning,  electronic 
motion  detectors,  or  by  a  radiotelephone 
response,  the  remote  operator  shall  not 
close  the  bridge  until  the  vessel  or 
vessels  have  cleared  the  bridge. 

(7)  If  the  presence  of  a  vessel  or  other 
obstruction  is  discovered  under  the 
bridge  before  the  draw  is  fully  lowered 
and  locked,  the  remote  operator  would 
stop  and  raise  it  to  the  fully  open 
position,  until  the  bridge  is  fully 
reopened.  When  the  obstruction  has 
cleared  the  navigation  span,  the  remote 
operator  confirms  that  the  channel  is 
clear  and  reinitiates  the  one  minute 
warning  cycle. 

(8)  After  the  train  has  cleared  the 
bridge,  the  remote  operator  initiates  the 
lift  span  raising  cycle.  When  the  span  is 
fully  open  to  navigation,  the  center  span 
navigation  lights  change  from  red  to 
green. 

Dated:  August  15, 1994. 

Paul  M.  Blayney,  ^ 

Pear  Admiral,  U.S.  Coast  Guard,  Commander. 
Second  Coast  Guard  District. 

(FR  Doc.  94-21653  Filed  8-31-94;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart8 
RIN  2900-AH03 

National  Service  Life  Insurance 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION;  Proposed  regulation. 

SUMMARY;  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
National  Service  Life  Insurance  (NSLI) 
policy  loan  regulation  to  provide  that 
when  an  interest  rate  change  is  required 
on  an  NSLI  variable  rate  loan  the 
effective  date  of  the  new  interest  rate 
will  be  on  or  after  the  first  day  of 
October  on  the  date  the  change  is 
implemented  through  the  insurance 
Automatic  Data  Processing  (ADP) 
system.  This  action  is  being  taken  to 
allow  sufficient  time  to  make  all 
necessary  modifications  to  the 
Insurance  ADP  system  without  any 
adverse  impact  on  NSLI  policyholders 
orVA. 

DATES:  Comments  must  be  received  on 
or  before  October  3, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  regulation  to  the  Secretary  of 
Veterans  Affairs  (271A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  All 
written  comments  will  be  available  for 
public  inspection  in  the  Veterans 
Services  Unit,  Room  119  of  the  above 
address,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gregory  Hosmer,  Senior  Insurance 
Specialist/ Attorney,  Department  of 
Veterans  Affairs  Regional  Office  and 
Insurance  Center,  P.O.  Box  8079, 
Philadelphia,  Pennsylvania  19101,  (215) 
951-5710. 

SUPPLEMENTARY  INFORMATION:  Sice  1987 
the  loan  interest  rate  on  all  new  NSLI 
policy  loans  has  been  a  variable  rate  that 
is  tied  to  an  economic  indicator.  The 
indicator  is  the  Ten-Year  Constant 
Maturities  Index  of  U.S.  Treasury 
Securities  for  the  month  of  June  of  each 
year.  Current  regulations  require  rate 
changes  to  be  effective  October  1.  38 
CFR  8.28(c).  The  June  1, 1994,  indicator 
has  resulted  in  a  need  to  increase  the 
loan  interest  rate  by  two  percentage 
points  from  5%  to  7%. 

From  an  administrative  standpoint,  in 
all  likelihood  it  appears  that  VA’s 
computer  resource  staff  will  not  be  able 
to  provide  the  necessary  programming 
support  to  implement  this  change  on 


October  1  without  adversely  affecting 
two  major  insurance  ADP  projects.  Tlie 
first  critical  project  involves  the 
expansion  of  the  insurance  master 
record,  which  is  scheduled  to  be 
implemented  in  October  of  this  year. 
Because  of  the  current  limitation  of  the 
system,  the  insurance  personnel  have 
been  forced  to  split  policies  into  two 
and  in  some  cases  three  or  four  policies 
in  order  to  process  loans  in  excess  of 
funds  over  $9,999.99.  This  results  in  the 
issuance  of  multiple  policies,  with 
separate  billings  for  loan  interest  and 
premiums  and  separate  annual 
statements.  A  similar  situation  arises, 
when  the  amount  payable  on  an 
insurance  death  claim  exceeds 
$9,999.99  and  the  policy  must  be  split. 
These  split  policies  adversely  affect 
customer  service  and  require  a 
substantial  amount  of  clerical 
intervention  in  order  to  process  the 
desired  actions. 

The  second  project  which  would  in 
all  likelihood  be  delayed  is  the 
“rehosting”  project  which  will 
consolidate  insurance  ADP  processing 
onto  one  mainframe  system.  Today,  the 
insurance  system  runs  on  tw'o  parallel 
systems,  and  IBM  mainframe  which 
does  all  of  the  batch  processing  and  a 
Honeywell  system  that  handles  all  of 
the  data  entry  transactions.  In  running 
parallel  systems  VA  incurs  additional 
maintenance  fees  as  well  as  redundant 
program  costs  to  keep  two  systems 
synchronized. 

In  addition  to  our  administrative 
concerns,  the  failure  to  program  the 
ADP  system  by  October  1  to  reflect  the 
rate  change  could  have  an  adverse 
impact  on  certain  NSLI  policyholders. 
Implementing  the  interest  rate  change 
on  October  1  without  programming  the 
ADP  system  to  bill  policyholders  on  that 
date  would  require  us  to  bill 
policyholders  for  back  interest,  which 
could  put  some  policyholders  in 
immediate  jeopardy  of  having  their 
policies  automatically  cancelled.  This 
would  occur  if  the  outstanding  debt  on 
the  policy  (the  loan  principal  plus 
interest)  exceeds  the  policy  cash  value. 
Amending  the  regulations  in  the  manner 
proposed  would  allow  us  sufficient  time 
to  make  all  necessary  ADP 
modifications  without  any  adverse 
impact  on  our  policyholders. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  this  proposed  regulation 
is,  therefore,  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 


requirements  of  section  603  and  604. 

The  reason  for  this  certification  is  that 
this  proposed  regulation  will  effect  only 
certain  Government  life  insurance 
policyholders.  It  will,  therefore,  have  nc 
significant  direct  impact  on  small 
entities  in  the  terms  of  compliance 
costs,  paperwork  requirement  or  effects 
on  competition. 

The  comment  period  for  this 
proposed  rule  has  been  shortened  from 
sixty  days  to  thirty  days.  It  has  been 
determined  that  this  is  necessary  in 
order  to  establish  a  final  rule  prior  to 
October  1, 1994,  when  the  next  rate 
change  is  effective. 

The  catalog  of  Federal  Domestic  Assistance 
Program  number  for  this  regulation  is  64.103. 

List  of  Subjects  38  CFR  Part  8 

Life  Insurance,  Loan  programs — 
veterans.  Veterans. 

Approved  August  23, 1994. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  8  is  proposed  to 
be  amended  as  set  forth  below. 

PART  8— NATIONAL  SERVICE  LIFE 
INSURANCE 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  502, 1901-1924, 
1981-1988,  unless  otherwise  noted. 

2.  In  §  8.28(c)  the  second  sentence  is 
removed  and  the  following  is  added  in 
place  thereof: 

§  8.28  Policy  loans. 

it  if  it  it  1c 

(c)  *  *  *  Such  loan  rate  shall  be 
effective  on  the  date  on  or  after  the  first 
day  of  October  on  which  the  rate  change 
is  made  in  the  insurance  automatic  data 
processing  system,  and  shall  remain  in 
effect  for  not  less  than  one  year  after  the 
date  of  establishment.  *  *  * 

[FR  Doc.  94-21651  Filed  8-31-94:  8:45  am) 
BILLING  CODE  8320-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Cominent 
Period  on  Proposed  Endangered 
Status  for  Three  Insects  From  the 
Santa  Cruz  Mountains  of  California 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
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ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the 
comment  period  on  the  proposed 
determination  of  endangered  status  for 
the  Mount  Hermon  june  beetle 
[Polyphylla  barbata),  Zayante  band¬ 
winged  grasshopper  [Trimerotropis 
infantilis),  and  Santa  Cruz  rain  t^tle 
[Pleocoma  conjungens  conjungens]  is 
reopened.  These  insects  are  found  in 
ponderosa  pine  sand  parkland  habitat  in 
Santa  Cruz  County,  California.  All 
interested  parties  are  invited  to  submit 
comments  on  this  proposal. 

DATES:  The  comment  period,  which 
originally  closed  on  August  1, 1994,  is 
reopened  on  September  1, 1994;  the 
Service  will  accept  written  comments 
until  October  31, 1994. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2140  Eastman  Avenue,  Suite 
100,  Ventura,  California  93003,  (fax  818/ 
904-6288).  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz  at  the  Ventura  Field  Office  (see 
ADDRESSES  section),  telephone  805/644- 
1766. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mount  Hermon  june  beetle 
[Poly'phylla  barbata)  is  a  small  scarab 
beetle  with  a  black  head,  and  dark  . 
blackish-brown  front  wings  with  stripes 
and  scattered  long  hair.  The  Zayante 
band-winged  grasshopper 
[Trimerotropis  infantilis)  is  a  small 
grasshopper  with  a  pale  gray  to  light- 
brown  body  and  dark  crossbands  on  the 
forewing.  The  hind  tibiae  are  blue-gray 
and  the  eye  is  banded.  The  Santa  Cruz 
rain  beetle  [Pleocoma  conjungens 
conjungens)  is  a  large  beetle,  shining 
reddish-brown  to  blackish  in  color.  The 
ventral  surface  of  the  body  is  clothed 
with  long  hair.  The  three  species  are 
found  in  ponderosa  pine  sand  parkland 
habitat,  a  patchily  distributed  habitat 
restricted  to  inland  marine  sand 
deposits,  and  endemic  to  Santa  Cruz 
County,  California.  Recent  human 
activities  in  the  Santa  Cruz  Mountains 
have  resulted  in  the  loss,  fragmentation, 
and  degradation  of  over  50  percent  of 
this  habitat.  These  three  insects  are 
threatened  by  urban  development,  sand 
mining,  recreational  uses,  agricultural 
activities,  and  change  in  the  natural 
frequency  of  fires. 


On  May  10, 1994,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (59  FR  24112)  to  list 
the  Mount  Hermon  june  beetle,  Zayante 
band-winged  grasshopper,  and  Santa 
Cruz  rain  beetle  as  endangered  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  As  provided  under  section 
4(b)(5)(e)  of  the  Act,  a  public  hearing 
was  held  on  July  18, 1994  at  the  Santa 
Cruz  County  Government  Center,  Santa 
Cruz,  California  following  a  request 
from  Dr.  William  Hazeltine,  Oroville, 
California. 

The  comment  period  on  the  original 
proposal  closed  on  August  1, 1994. 
Following  a  request  from  Mr.  Doug 
Aikins  and  Ms.  Erin  Morton,  W^are  & 
Freidenrich,  Palo  Alto.  California,  the 
Service  will  reopen  the  public  comment 
period  until  October  31, 1994  to  allow 
submission  of  additional  information 
and  comments  which  will  aid  the 
Service  in  making  a  final  determination. 
Written  comments  may  now  be 
submitted  until  October  31. 1994,  to  the 
Service  office  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Jonathan  Hoekstra,  Ventura  Field  Office 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.) 

(Notice  for  Mount  Hermon  June  Beetle, 
2^yante  Band-winged  Grasshopper,  Santa 
Cruz  Rain  Beetle— Reopening  of  Comment 
Period) 

Dated:  August  26, 1994. 

Thomas  Dwyer, 

Acting  Regional  Director,  Region  1.  Fish  and 
Wildlife  Service. 

(FR  Doc.  94-21 579  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4310~5S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  405 

[Docket  No.  940676-4176;  LO.  0421 94B] 

RIN  0648-AG70;  1018-AC46 

Prescription  of  Fishways  Under 
Section  18  of  the  Federal  Power  Act 

AGENCIES:  Fish  and  Wildlife  Service 
(FWS),  Interior;  and  National  Marine 
Fisheries  Service  (NMFS),  National 


Oceanic  and  Atmospheric  i 

Administration  (NOAA),  Commerce. 
ACTION:  Advance  notice  of  proposed  ! 

rulemaking. 

SUMMARY:  The  Department  of  the 
Interior  (DOI)  and  the  Department  of 
Commerce  (DOC)  (Departments)  are 
considering  proposing  a  rule  to 
harmonize  and  codify  their  existing 
practices  for  prescribing  fishways  under 
section  18  of  the  Federal  Power  Act 
(FPA).  A  rule  on  this  subject  would 
clarify  the  process  by  which  the 
Depfirtments  prescribe  fishways  for  non- 
Federal  hydropower  projects  licensed 
by  the  Federal  Energy  Regulatory 
Commission  (Commission).  The 
Departments  anticipate  that  a  fishway 
prescription  rule  would  provide 
procedural  guidance  to  agency  staff; 
increase  consistency  and  predictability 
in  the  fishway  prescription  process;  and 
foster  understanding  between  the 
Departments,  license  applicants,  and  the 
Commission.  A  rule  would  also  explain 
how  the  Departments  obtain 
information  from,  and  coordinate  with, 
license  applicants  and  licensees 
throughout  the  prescription  process. 
DATES:  Written  comments  must  be 
received  on  or  before  October  31, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Chief.  Division  of  Habitat 
Conservation  (400  ARLSQ),  U.S.  Fish 
and  Wildlife  ^rvice,  1849  C  Street. 

NW.,  Washington,  DC  20240;  or  to  the 
Director,  Office  of  Habitat  Protection. 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3282. 

FOR  FURTHER  INFORMATION  CONTACT: 

Estyn  R.  Mead,  U.S.  Fish  and  Wildlife 
Service,  703-358-2183  or  Stephen  M. 
Waste,  National  Marine  Fisheries, 

Serv  ices,  301-713-2325. 

SUPPLEMENTARY  INFORMATION:  The 
Departments  are  inviting  comments  on 
the  merits  of  proposing  a  rule  to 
harmonize  and  codify  their  existing 
practices  for  prescribing  fishways  under 
section  18  of  the  Federm  Power  Act 
(FPA)  (hereinafter  referred  to  as  Section 
18).  The  Departments  are  not  proposing 
new  regulations  at  this  time,  rather  they 
invite  comments  on  whether  the 
codification  of  current  Departmental 
practice  into  regulations  would  be 
beneficial.  To  facilitate  comments  on 
the  need  for  regulations,  this  notice 
provides  background  on  the  role  of  the 
Departments  under  Section  18.  the 
Departments’  reasons  for  believing 
rulemaking  might  be  helpful,  and  the 
Departments’  approach  to  key 
procedural  practices  fundamental  to  tlie 
fishway  prescription  process.  The 
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Departments  seek  comments  on  all  these 
i^sues. 

I.  Background 

The  Department  of  the  Interior,  acting 
through  the  Fish  and  Wildlife  Service 
(FWS),  and  the  Department  of 
Commerce,  acting  through  the  National 
Marine  Fisheries  Service  (NMFS),  are 
the  Federal  agencies  primarily 
responsible  for  the  conservation  and 
management  of  the  Nation’s  fish  and 
wildlife  resources.  The  FWS  has  broad 
delegated  responsibilities  to  prot»)ct  and 
enhance  fish  and  wildlife  and  related 
public  resources  and  interests  under 
authorities  granted  by  the  Fish  and 
Wildlife  Act  of  1956  (FWA);  the  Fish 
and  Wildlife  Coordination  Act  (FWCA); 
the  National  Environmental  Policy  Act 
(NEPA):  the  Migratory  Bird  Treaty  Act 
(MBTA):  and  the  Endangered  Sp)ecies 
Act  of  1973  (ESA).  The  NMFS  is 
entrusted  with  Federal  jurisdiction  over 
marine,  estuarine,  and  anadromous 
fishery  resources  under  various  laws, 
including  the  FWCA;  the  NEPA;  the 
ESA;  and  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(MFCMA). 

Both  FWS  and  NMFS  have  special 
expertise  and  responsibility  for  fishery 
resources  which  are  particularly 
germane  to  the  Commission’s 
hydropower  licensing  decisions.  Prior  to 
licensing  a  hydropower  project,  the 
Commission  has  an  affirmative  duty  to 
consult  with  FWS  and  NMFS  pursuant 
to  the  FWCA  and  the  FPA  to  determine 
measures  necessary  to  protect,  mitigate 
damages  to,  and  enhance  fishery 
resources  including  related  spawning 
grounds  and  habitat.  FWS  and  NMFS 
recommend  to  the  Commission  license 
conditions  for  fish  protection, 
mitigation,  and  enhancement  and 
prescribe  mandatory  conditions  for  the 
construction,  operation,  and 
maintenance  of  fishways.  Together, 

FWS  and  NMFS  share  a  mandate  to 
conserve,  protect,  enhance,  and  restore 
fish  populations  and  habitat  for 
commercial,  recreational,  and  tribal 
fisheries,  both  national  and 
international. 

A.  Roles  of  the  Departments  Under 
Section  18 

Section  18  of  the  FPA  expressly 
authorizes  the  Departments  to  issue 
fishway  prescriptions.  Section  18  states 
that  the  licenses  issued  by  the 
Commission  must  require  fishways 
when  they  have  been  prescribed  by  the 
Departments.  After  a  thorough  review  of 
Section  18  and  its  history,  the 
,  Commission  stated  in  Lynchburg  Hydro 
Associates,  39  FERC  H  61,079,  at  61,218 
(1987)  that: 


We  have  no  discretionary  authority  in  this 
regard;  fishways  must  be  required  when 
properly  prescribed  by  the  Secretaries. 

This  decision  recognized  the  mandatory 
nature  of  the  Departments’  authority  to 
prescribe  fishways  under  Section  18. 

The  FWS  has  developed  all  fishway 
prescriptions  issued  by  the  DOI,  and  the 
NMFS  has  developed  the  DOC’s 
prescriptions  (FWS  and  NMFS  are 
henceforth  referred  to  as  “agencies”). 

The  Departments’  fishway 
prescriptions  include  those  elements  of 
fishway  construction,  operation,  and 
maintenance  necessary  to  ensure 
effective  fish  passage  over  the  term  of  a 
hydropower  project  license.  A  fishway 
facilitates  the  unimpeded  movement  of 
fish  past  a  hydropower  project,  whether 
upstream  or  downstream,  for  purposes 
such  as  spawning,  rearing,  feeding, 
dispersing,  and  the  seasonal  utilization 
of  habitat.  Consequently,  fishway 
prescriptions  are  often  unique,  matching 
the  project’s  site-specific  characteristics 
with  the  biological  requirements  of  the 
fishery  resources  involved.  Fishway 
prescriptions  take  the  form  of  general 
directives,  specific  standards,  or  design 
criteria  or  plans.  Fishway  prescriptions 
address  such  issues  as  site  access, 
inspection  and  compliance, 
modification,  monitoring,  and 
evaluation.  Additional  considerations 
include  design  factors  resulting  from 
fishway  studies  regarding  physical 
structures,  and  project  operations  and 
measures  related  to  physical  structures. 

B.  Need  for  Rulemaking 

There  are  two  primary  reasons  why 
the  Departments  are  considering 
proposing  a  rule  for  the  prescription  of 
fishways.  First,  Congressional  debate 
during  the  enactment  of  the 
Comprehensive  Energy  Policy  Act  of 
1992  (Pub.  L.  No.  102—486)  indicated 
that  a  rule  might  be  appropriate  to 
codify  how  the  Departments’  authority 
for  prescribing  fishways  is  exercised. 

Secondly,  while  the  Commission  has 
adopted  detailed  regulations  governing 
the  hydropower  licensing  process,  there 
is  no  codification  of  the  Departments’ 
existing  practices  regarding  the 
prescription  of  fishways.  At  present,  the 
means  and  measures  by  which  the 
Departments  develop  fishway 
prescriptions  are  sometimes  not  fully 
understood  by  prospective  license 
applicants.  A  rule  codifying  present 
agency  practices  for  formulating  fishway 
prescriptions  would  be  helpful  in  this 
regard. 

11.  The  Fishway  Prescription  Process 

As  presently  practiced,  the  fishway 
prescription  process  is  a  coordinated, 
interactive  effort  between  the  agencies 


and  the  license  applicant  to  fully 
address  the  biological,  engineering,  and 
design  questions  regarding  the 
movement  of  fish  upstream  and 
downstream  past  a  hydropower  project. 
This  process  includes  cooperative 
interaction  with  fish  passage  specialists; 
Indian  tribes;  Federal  agencies, 
including  the  Bureau  of  Indian  Affairs; 
state  fishery  management  agencies;  and 
other  interested  parties.  If  necessary, 
fishway  studies  are  conducted  by  the 
applicant,  in  consultation  with  the 
agencies,  to  determine  whether  or  not 
fishways  are  needed.  Where  fishways 
are  needed,  license  applicants  conduct 
studies,  in  consultation  with  the 
agencies,  to  develop  site-specific 
information  necessary  to  facilitate 
project  and  fishway  designs  that  provide 
for  the  effective  passage  of  fish,  and  to 
identify  the  structural  and  operational 
elements  required  to  meet  this  goal.  The 
agencies  provide  technical  review  and 
comment  on  the  license  applicant’s 
fishway  studies  and  proposed  fishway 
design.  At  the  end  of  this  interactive 
effort,  the  agencies  formulate  their 
fishway  prescriptions. 

If  proposed,  the  rule  would  codify 
this  process  into  a  set  of  sequential  steps 
that  would  address  the  coordination, 
design,  and  conduct  of  fishway  studies; 
to  review  and  evaluation  of  completed 
fishway  studies;  the  formulation  of 
fishway  prescriptions;  and  the 
reservation  of  Section  18  authority  to 
prescribe  and/or  modify  fishways.  This 
process  would  occur  concurrently  with 
the  Commission’s  pre-  and  post¬ 
application  consultation  processes. 

III.  Required  Determinations 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  (E.O.)  12866. 

After  the  Departments  consider  the 
comments  received  on  this  advanced 
notice,  they  will  decide  whether  to 
develop  a  proposed  rule.  Should  the 
Departments  proceed  with  rulemaking, 
they  would  examine  impacts  of  a 
proposed  rule  on  Federal-state 
relationships  pursuant  to  E.O.  12612 
(Federalism),  the  economic  impacts  on 
small  entities  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  and  any 
significant  impacts  on  the  quality  of  the 
human  environment  pursuant  to  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.).  In  addition,  the 
Departments  would  address  all  other 
applicable  law. 

IV.  Comment  Procedure 

The  Departments  invite  interested 
persons  to  submit  written  comments 
and  suggestions  on  all  aspects  of  the 
fishways  prescription  process  in  order 
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to  clarify  the  current  process.  Comments 
from  license  applicants,  constituent 
groups,  and  other  interested  parties 
stating  their  views  on  how  the  fishway 
prescription  process  interfaces  with  the 
current  Commission  licensing  process 
are  of  particulai’  interest. 

Dated:  August  18, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretory  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior. 

Dated:  August  9, 1994. 

Rolland  A.  Sdunitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration. 
IFR  Doc.  94-21629  Filed  8-31-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  26, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
propasals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Fore,st  Service 

Statewide  Survey  of  Forest-Land 
Ownership 
On  occasion 

Individuals  or  households;  Farms; 
Businesses  or  other  for  profit;  Non¬ 
profit  institutions;  Small  businesses 
or  organizations;  2,400  responses; 
1,200  hours 

Thomas  W.  Birch  (615)  975-4045 

•  Food  Safety  and  Inspection  Service 
Records,  Registration,  and  Reports 
FSIS  Form  5020-1  and  FSIS  Form 

7010-4 


Recordkeeping;  On  occasion;  Quarterly 
Businesses  or  other  for-profit;  24,095 
responses;  15,752  hours 
Lee  Puricelli  (202)  720-7163 

•  Agricultural  Marketing  Service 
National  Research,  Promotion,  and 

Consumer  Information  Programs 
Recordkeeping;  On  occasion;  Monthly; 
Semi-Annually 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  4,562,143 
responses;  396,000  hours 
Margie  B.  Trainor  (202)  720-1123 

Reinstatement 

•  Rural  Electrification  Administration 
Loan  Account  Computations, 

Procedures,  and  Policies 
On  occasion 

Small  businesses  or  organizations;  185 
responses;  185  hours 
Robert  Ruddy  (202)  720-0823 

New  Collection 

•  Farmers  Home  Administration 
7  CFR  1951-T,  Disaster  Set-Aside 

Program 
One-time  only 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  170,000  responses; 
23,800  hours 

Jack  Holston  (202)  720-9736 
Emergency 

•  Agricultural  Marketing  Service 
Farmers’  Market  Questionnaire 
TMD-6 

One-time  survey 

Small  businesses  or  organizations;  1,700 
responses;  136  hours 
Arthur  F.  Bums  (202)  720-8317 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

IFR  Dt)C.  94-21637  Filed  &-31-94;  8:45  am] 
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Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in  the 
Frankfort  (IN)  and  Jinks  (IL)  Areas 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
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triennially  and  may  be  renewed.  The 
designations  of  Frankfort  Grain 
Inspection,,  Inc.  (Frankfort),  and  Jinks 
Grain  Weighing  Service  (Jinks)  will  end 
February  28, 1995,  according  to  the  Act, 
and  FGIS  is  asking  persons  interested  in 
providing  official  services  in  the 
specified  geographic  areas  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  September  30, 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 

Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public  - 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS’  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Frankfort,  main 
office  located  in  Frankfort,  Indiana,  to 
provide  official  inspection  services  and 
Class  X  or  Y  weighing  services  under 
the  Act  on  March  1, 1992,  and  Jinks, 
main  office  located  in  Homer,  Illinois,  to 
provide  Class  X  or  Y  weighing  services 
under  the  Act  on  March  1, 1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Frankfort  and  Jinks  end  on  February 
28, 1995. 
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The  geographic  area  presently 
assigned  to  Frankfort,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Fulton  County  line; 

Bounded  on  the  East  by  the  eastern 
Fulton  County  line  south  to  State  Route 
19;  State  Route  19  south  to  State  Route 
114:  State  Route  114  southeast  to  the 
eastern  Fulton  and  Miami  County  lines; 
the  northern  Grant  County  line  east  to 
County  Highway  900E:  County  Highway 
900E  south  to  State  Route  18;  State 
Route  18  east  to  the  Grant  County  line; 
the  eastern  and  southern  Grant  County 
lines;  the  eastern  Tipton  County  line; 
the  eastern  Hamilton  County  line  south 
to  State  Route  32; 

Bounded  on  the  South  by  State  Route 
32  west  to  the  Boone  County  line;  the 
eastern  and  southern  Boone  County 
lines:  the  southern  Montgomery  County 
line:  and 

Bounded  on  the  West  by  the  western 
and  northern  Montgomery  County  lines; 
the  western  Clinton  County  line;  the 
western  Carroll  County  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  County:  the  western  Cass  and 
Fulton  County  lines. 

Exceptions  to  Frankfort’s  assigned 
geographic  area  are  the  following 
locations  inside  Frankfort’s  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Titus  Grain  Inspection,  Inc.:  The 
Andersons,  Delphi,  Carroll  County; 
Buckeye  Feed  and  Supply  Company, 
Letters  Ford,  Fulton  County;  and  Cargill, 
Inc.,  Linden,  Montgomery  County. 

The  geographic  area  presently 
assigned  to  Jinks,  pursuant  to  Section 
7(f)(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

Bounded  pn  the  North  by  the  Iroquois 
County  line  east  to  Illinois  State  Route 
1;  Illinois  State  Route  1  south  to  U.S. 
Route  24;  U.S.  Route  24  east  into 
Indiana,  to  U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 
line;  the  Fountain  County  line  west  to 
Vermillion  County  (in  Indiana);  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  36: 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  Illinois,  to  the  Douglas 
County  line:  the  eastern  Douglas  and 
Coles  County  lines;  the  southern  Coles 
County  line:  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north 
to  Interstate  72;  Interstate  72  southwest 
to  the  Piatt  County  line;  the  western 
Piatt  County  line:  the  southern  McLean 


County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  to 
U.S.  Route  136;  U.S.  Route  136  east  to 
Interstate  57;  Interstate  57  north  to  the 
Champaign  County  line;  the  northern 
Champaign  County  line;  the  western 
Vermilion  (in  Illinois)  and  Iroquois 
County  lines. 

Interested  persons,  including 
Frankfort  and  Jinks  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  March 
1, 1995,  arid  ending  no  later  than 
February  28, 1998.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHORrrv:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  August  17, 1994 
Neil  E.  Porter 

Director,  Compliance  Division 

IFR  Doc.  94-21507  Filed  8-31-94;  8.45  ami 
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Opportunity  to  Comment  on  the 
Applicants  for  the  Minnesota  and 
Mississippi  Areas,  and  Maricopa,  Pinal, 
and  Yuma  Counties,  AZ 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  the  Minnesota 
Department  of  Agriculture  (Minnesota), 
the  Mississippi  Department  of 
Agriculture  and  Commerce 
(Mississippi),  and  Maricopa,  Pinal,  and 
Yuma  Counties  Arizona. 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  September  30, 1994. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart. 
Chief,  Review  Branch,  Compliance 
Division.  FGIS,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington.  DC  20090-6454. 
SprintMail  users  may  respond  to 
(A:ATTMAIL.C):USDA.ID:A36JHART]. 
ATTMAIL  and  FTS2000MAIL  users 


may  respond  to  1A36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  July  1. 1994,  Federal  Register 
(59  FR  33950),  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Minnesota  and  Mississippi  to  submit  an 
application  for  designation.  There  were 
five  applicants  for  the  Minnesota  area; 
Minnesota  applied  for  the  entire  area 
currently  assigned  to  them:  Southern 
Minnesota  Grain  Inspection,  Inc., 
applied  for  all  or  part  of  the  Minnesota 
area:  Mid-Iowa  Grain  Inspection,  Inc., 
applied  for  the  Minnesota^counties  of 
Fillmore,  Houston.  Olmsted,  Winona. 
Wabasha.  Goodhue,  and  Dakota,  or  any 
area  inclusive  of  the  city  of  Winona;  D. 
R.  Schaal  Agency  applied  for  all  or  any 
part  of  the  Minnesota  counties  of 
Faribault,  Freeborn,  and  Mower:  and 
Sioux  City  Inspection  and  Weighing 
Service  Company  applied  for  the 
Minnesota  counties  of  Murray,  Nobles. 
Pipestone,  and  Rock.  Mississippi,  the 
only  applicant  for  the  Mississippi  area, 
applied  for  designation  in  the  entire 
area  currently  assigned  to  them. 

In  the  July  1, 19  94,  Federal  Register 
(59  FR  33949),  FGIS  asked  persons 
interested  in  providing  official  ser\'ices 
in  Maricopa.  Pinal,  and  Yuma  Counties 
Arizona  to  submit  an  application  for 
designation.  Applications  were  due  by 
August  1, 1994.  There  were  two 
applicants:  The  California  Department 
of  Food  and  Agriculture  (California) 
applied  for  Yuma  County  Arizona,  and 
Farwell  Grain  Inspection,  Inc.,  applied 
for  all  three  counties  in  Arizona. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
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making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

AUTHORrrV:  Pub.  L.  94-S82.  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  August  17, 1994 

Neil  E.  Porter 

Director,  Compiiance  Division 

(FR  Doc.  94-21508  Filed  8-31-94;  8:45  amj 

BILLING  CODE  3410-EN-F 


Designation  of  the  Minot  (ND), 

Southern  Illinois  (IL),  and  Tri-State 
(OH)  Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Minot  Grain  Inspection, 
Inc.  (Minot),  Southern  Illinois  Grain 
Inspection  Service,  Inc.  (Southern 
Illinois),  and  Tri-State  Grain  Inspection 
Service,  Inc.  (Tri-State),  to  provide 
official  inspection  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 

EFFECTIVE  DATE:  October  1, 1994. 
ADDRESSES:  Janet  M.  Hart,  Chief  Review 
Branch,  Compliance  Division,  FGIS, 
USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  April  1, 1994,  Federal  Register 
(59  FR  15370),  FGIS  announced  that  the 
designations  of  Minot  and  Tri-State 
expire  on  September  30, 1994,  and 
asked  persons  interested  in  providing 
official  services  in  the  geographic  areas 
assigned  to  Minot  and  Tri-State  to 
submit  an  application  for  designation. 
Applications  were  due  by  May  2, 1994. 
Minot  and  Tri-State,  the  only 
applicants,  each  applied  for  designation 
ini  the  entire  area  they  are  currently 
assigned. 

In  the  April  7, 1994,  Federal  Register 
(59  FR  16613),  rciS  announced  that  the 
designation  of  Southern  Illinois  expires 
on  September  30, 1994,  and  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Southern  Illinois  to  submit  an 
application  for  designation. 


Applications  were  due  by  May  4, 1994. 
There  were  two  applicants:  Southern 
Illinois  and  Decatur  Grain  Inspection, 
Inc.  (Decatur),  each  applied  for  the 
entire  area  currently  assigned  to 
Southern  Illinois.  Sfouthem  Illinois  and 
Decatur  are  contiguous  agencies. 

FGIS  requested  comments  on  the 
applicants  in  the  June  1, 1994.  Federal 
Register  (59  FR  28335).  Comments  were 
due  by  June  30, 1994.  FGIS  received  no 
comments  on  Minot  and  Tri-State.  FGIS 
received  thirteen  comments  on 
Southern  Illinois,  each  supporting 
redesignation  of  this  agency. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B). 
determined  that  Minot  and  Tri-State  are 
able,  and  Southern  Illinois  is  better  able 
to  provide  official  services  in  the 
geographic  areas  for  which  they  applied. 

Effective  October  1, 1994,  and  ending 
September  30. 1997,  Minot,  Tri-State, 
and  Southern  Illinois  are  designated  to 
provide  official  inspection  services  in 
the  geographic  areas  specified  in  the 
April  1  and  7, 1994,  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Minot  at  701- 
838-1734,  Tri-State  at  513-251-6571, 
and  Southern  Illinois  at  618-832-1921, 

AUTHOniTV:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  etseq.) 

Dated:  August  17, 1994 
Neil  E.  Porter 

Director.  Compliance  Division 

[FR  Doc.  94-21506  Filed  8-31-94;  8.45  am) 

BILLING  CODE  3410-EN-E 


Soil  Conservation  Service 

Mission-Lapwai  Creek  Supplemental 
Watershed  Protection  Project;  Lewis 
and  Nez  Perce  Counties,  ID 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Calverley,  State  Conservationist,  Soil 
Conservation  Service,  Room  124,  3244 
Elder  Street,  Boise,  Idaho  83705, 
telephone  (208)  334-1601. 

NOTICE:  Pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Mission-Lapwai 


Creek  Supplemental  Watershed 
Protection  Project,  Lewis  and  Nez  Perce 
Counties.  Idaho. 

The  Environmental  Assessment  of 
tliis  federally  assisted  action  indicates 
that  the  project  will  not  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings,  Paul  H.  Calverley, 

State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  Mission-Lapwai  Creek 
Supplemental  Watershed  Protection 
Project  consists  of  a  system  of  land 
treatment  and  non-structural  measures 
designed  to  protect  the  resource  base, 
reduce  off-site  sediment,  and  improve 
the  quality  of  waters  entering  the 
Clearwater  River.  Supplemental 
planned  treatment  practices  include 
channel  vegetation,  deferred  grazing, 
fencing,  livestock  exclusion,  sediment 
basins,  stocktrails  and  walkways, 
stockwater  developments,  streambank 
and  shoreline  protection,  water  and 
sediment  control  basins,  and  wetland 
and  floodplain  easements.  These 
supplemental  practices  are  in  addition 
to  the  following  practices  already 
included  in  the  original  Plan/EA: 
conservation  tillage  (no-till),  critical 
area  planting,  crop  residue  use,  cross 
slope  farming,  grassed  waterways, 
pasture  and  hayland  planting,  strip 
cropping,  and  terraces. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environment 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Paul  H. 
Calverley.  The  FONSl  has  been  sent  to 
various  Federal.  State,  and  Local 
agencies,  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSl 
are  available  to  fill  single  copy  requests 
at  the  address  stated  on  the  previous 
page. 

No  administrative  action  on  the 
proposal  will  be  initiated  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

Dated:  August  25, 1994. 

Rodney  M.  Alt, 

Deputy  State  Convervationist 
(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No.  ^ 
10.904 — Watershed  Protection  and  Flood 
Prevention  Program,  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials.) 

[FR  Doc  94-21607  Filed  8-31-94;  8:45  am)  | 
BILLING  CODE  3410-16-M 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
September  27, 1994,  8:30  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room 
1617M(2),  14th  Street  &  Pennsylvania 
Avenue,  NVV.,  Washington,  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
sensors  and  related  equipment  and 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S, 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated;  August  29, 1994. 

Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  94-21669  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  3S10-OT-M 


International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  findings. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  listed  below. 
Domestic  interested  parties  who  object 
to  these  revocations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  September  1994. 

EFFECTIVE  DATE:  September  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Duty  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone  (202)  482-0168. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Duty  Proceeding 
Japan 

Amorphous  Silica  Filament  Fabric 
52  FR  35750 
September  23, 1987 
A-588-607 

Contact:  Leon  McNeill  at  (202)  482- 
4236 

The  People’s  Republic  of  China 
Cotton  Printcloth 
48  FR  41614 
September  16, 1983 
A-570-101 

Contact:  Zev  Primor  at  (202)  482-4114 

Canada 

Steel  Jacks 

31  FR  11974 

September  13, 1966 

A-1 22-006 

Contact:  Maureen  Shields  at  (202)  482- 
•  1690 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review,  and  domestic  interested  parties 
do  not  object  to  the  Department’s  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer 
of  interest  to  interested  parties  and  shall 


proceed  with  the  revocation.  However, 
if  interested  parties  do  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  an  administrative 
review,  or  domestic  interested  parties 
do  object  to  the  Department’s  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  continue  the  duty  order 
or  finding  without  further  notice  to  the 
public. 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  in  §  353. 2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department’s  regulations,  may 
object  to  the  Department’s  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  by  the  last  day  of 
September  1994.  Any  submission  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353. 2(k)  (3),  (4). 
(5),  and  (6)  of  the  Department’s 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  You 
must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §353.31(1)  of  the 
Department’s  regulations. 

In  addition,  the  Department  requests 
that  a  copy  of  the  objection  be  sent  to 
Michael  F.  Panfeld  in  Room  4203.  This 
notice  is  in  accordance  with  19  CFR 
353.25(d)(4)(i). 

Dated:  August  25, 1994. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  94-21643  Filed  8-31-94;  8:45  am) 
BILLING  CODE  3510-OS-P 


[C-333-401] 

Cotton  Shop  Towels  from  Peru;  Intent 
To  Terminate  Suspended  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  intent  to  terminate 
suspended  investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  terminate  the  suspended 
countervailing  duty  investigation  on 
cotton  shop  towels  from  Peru.  Domestic 
interested  parties  who  object  to  this 
termination  must  submit  their 
comments,  in  writing  not  later  than  - 
September  30. 1994. 
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EFFECTIVE  DATE:  September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT; 

Jonathan  Freilich  or  Jean  Kemp,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  terminate  a 
suspended  investigation  if  the  Secretary 
of  Commerce  concludes  that  it  is  no 
longer  of  interest  to  interested  parties. 
Accordingly,  as  required  by  19  CFR 
355.25(d)(4)  (1994),  we  are  notifying  the 
public  of  our  intent  to  terminate  the 
suspended  investigation  on  cotton  shop 
towels  from  Peru  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
over  four  consecutive  annual 
anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  if  no  domestic 
interested  party  objects  to  the 
Department’s  intent  to  terminate  the 
suspended  investigation  pursuant  to 
this  notice,  and  no  interested  party  (as 
defined  in  19  CFR  355.2(i))  requests  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
suspended  investigation  is  no  longer  of 
interest  to  interested  parties  and  shall 
proceed  with  the  termination. 

Opportunity  To  Object 

Not  later  than  September  30, 1994, 
domestic  interested  parties  may  object 
to  the  Department’s  intent  to  terminate 
this  suspended  investigation.  Any 
submission  obj^ting  to  a  termination 
must  include  the  name  and  case  number 
of  the  suspension  agreement  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  19  CFR  355.2 
(i)(3).  (i)(4).  (ij(5),  or(i){6). 

Seven  copies  of  any  such  objection 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Attention:  Roland  L.  MacDonald, 
Director,  Office  of  Agreements 
Compliance. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-21644  Filed  &-31-94;  8:45  ami 
BiLLING  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  0d1194Bl 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  control  date. 

SUMMARY:  This  notice  announces  that 
anyone  entering  any  Atlantic  tuna 
fishery  after  September  1, 1994  (control 
date),  may  not  be  assured  of  future 
access  to  the  commercial  tuna  fishery  in 
the  Atlantic  Ocean,  Gulf  of  Mexico  or 
Caribbean  under  Federal  regulations. 

This  document  is  intended  to  promote 
awareness  of  potential  eligibility  criteria 
for  access  to  the  Atlantic  tuna  fisheries 
and  to  discourage  new  entries  into  the 
fisheries  based  on  economic  speculation 
while  the  Secretary  of  Commerce 
(Secretary)  contemplates  whether  and 
how  access  to  the  Atlantic  tuna 
resources  should  be  limited.  This 
control  date  includes  fishing  for  the 
following  species: 

Albacore  tuna — Thunnus  alalunga 

Bigeye  tuna — ^Thunnus  obesus 

Bluefin  tuna — ^Thunnus  thynnus 

Skipjack  tuna — Katsuwonus  pelamis; 
and 

Yellowfin  tuna — Thunnus  albacares 
EFFECTIVE  DATE:  The  control  date 
established  by  this  action  is  September 
1, 1994. 

ADDRESSES:  Comments  on  the  control 
date  established  herein  should  be 
directed  to:  Richard  B.  Stone,  Chief, 
Highly  Migratory  Species  Management 
Division  (F/CM4),  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD,  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347,  FAX 
301-713-0596,  Raymond  R  Baglin, 
508-281-9140,  Kevin  Foster,  508-281- 
9260  or  Rodney  C.  Dalton,  813-893- 
3161. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  defined  and 
managed  under  regulations  at  50  CFR 
part  285  implementing  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  and  issued 
under  the  authority  of  the  imder  the 
Atlantic  Tunas  Convention  Act,  16 
U.S.C.  971  et  seq. 

The  Atlantic  tunas  listed  above  are  all 
considered  to  be  either  already 
overutilized  or  approaching  an 
overutilized  or  fully-utiliz^  condition. 
Western  Atlantic  bluefin  tuna  are 
believed  to  be  well  below  the  biomass 


that  can  produce  the  maximum 
sustaipable  yield  (MSY).  Bigeye  and 
albacore  are  considered  to  be  fully 
utilized,  and  yellowfin  and  skipjack  are 
considered  to  be  at  or  approaching  full 
utilization.  Analyses  conducted  by  the 
Standing  Committee  on  Research  and 
Statistics  of  ICCAT  suggest  that  Atlantic 
yellowfin  tuna  biomass  may  even  be 
slightly  below  the  level  that  can 
produce  the  MSY.  Fishing  effort  needs 
to  be  controlled  on  all  species 
simultaneously  because  fishing  pressure 
directed  at  less  popular  species  may 
quickly  increase  if  effort  is  displaced 
from  more  heavily  exploited  species. 

One  of  the  concerns  of  participants  in 
the  Atlantic  tuna  fisheries,  and  of  the 
Secretary,  is  that  management 
restrictions  on  the  fisheries  that  may  be 
necessary  to  prevent  overfishing  or  to 
rebuild  stocks,  may  cause  economic 
hardship  in  the  short  term  before  future 
benefits  accrue.  Continuation  of  the 
open  access  status  of  these  fisheries  may 
exacerbate  these  short-term  economic 
problems  and  impede  the  effectiveness 
of  management  restrictions  aimed  at 
rebuilding  stocks. 

To  avoid  speculative  entry  into 
fisheries  that  are,  or  may  be  becoming, 
overutilized  and  may  be 
overcapitalized,  the  Secretary  is 
establishing  a  control  date  for  possible 
limited  entry.  The  date  selected  is  the 
date  of  publication  of  this  document. 
Vessels  which  have  not  entered  a 
particular  fishery  prior  to  this  date  may 
not  be  allowed  entry  into  the  fishery 
should  a  limited  entry  program,  based 
on  any  of  numerous  potential  criteria 
(such  as  individual  catch  levels  or  gear 
type  used)  be  developed.  Also,  vessels 
already  in  the  fisheries  may  not  meet 
eligibility  criteria  depending  on  which 
criteria  are  eventually  established.  For 
the  purposes  of  this  document,  NMFS 
has  not  developed  specific  criteria  to 
define  entry  into  the  tuna  fisheries.  In 
most  cases,  entry  into  the  fisheries 
means  either  purchase  of  a  tuna  vessel, 
application  for  a  fishery  permit, 
investment  in  the  construction  or 
modification  of  a  vessel  or  gear  for  the 
purpose  of  fishing  for  Atlantic  tuna 
(directly  or  incidentally),  the 
documented  landing  of  a  specified 
quantity  of  a  managed  species  of 
Atlantic  tuna,  or  a  specified  number  of 
Atlantic  tuna  landings.  The  Secretary, 
after  a  public  review  process,  may  adopt 
one  or  more  of  these  definitions  of  entry 
into  a  particular  fishery  at  the  time  a 
limited  access  regime  is  proposed,  but 
m^  choose  other  options  as  well. 

To  help  distinguish  established 
Atlantic  tuna  fishermen  from 
speculative  entrants  to  the  fisheries,  a 
control  date  may  be  set  before  beginning 
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discussions  and  planning  of  limited 
access  regimes.  As  a  result,  fishermen 
are  hereby  notified  that  entering  an 
Atlantic  tuna  fishery  after  that  date  will 
not  necessarily  assure  them  of  future 
access  to  the  fishery  resource  on 
grounds  of  previous  participation. 

Establishment  of  a  control  date  does 
not  commit  the  Secretary  to  any 
particular  management  regime  or  • 
criterion  for  entry  into  Atlantic  tuna 
fisheries.  Fishermen  are  not  guaranteed 
future  participation  in  the  Atlantic  tuna 
fisheries  regardless  of  their  date  of  entry 
or  intensity  of  participation  in  the 
fishery  before  or  aft«r  the  control  date. 
The  Secretary  may  subsequently  choose 
a  different  control  date,  or  he  may 
choose  a  management  regime  that  does 
not  make  use  of  such  a  date.  The 
Secretary  is  free  to  apply  other 
qualifying  criteria  for  fishery  entry.  The 
Secretary  may  give  varying 
considerations  to  fishermen  in  the 
fisheries  before  and  after  the  control 
date.  Finally,  the  Secretary  may  choose 
to  take  no  further  action  to  control  entry 
or  access  to  the  fisheries. 

Authority:  16  U.SXL  971  et  seq. 

Dated;  Aiigust  26. 1994. 

Nancy  Foster,  Fh.D., 

Deputy  Assistant  Administmtor  for  Fisberies. 
National  Marine  Fisberies  Service. 

IFR  Doc.  94-21650  Filed  8-31-94:  8:45  am] 
BILLING  CODE  3510-22-F 


[I.D.  080494A] 

Groundfish  of  die  Guff  of  Alaska; 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Xing  and  Tanner 
Crab  Fisheries  of  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  approval  of 
amendments  to  fishery  management 
plans. 

SUMMARY:  NMFS  announces  approval  of 
Amendment  30  to  the  Fishery 
Management  Plan  (FMP)  for  Groundfish 
of  the  Gulf  of  Alaska  (GOA), 

Amendment  27  to  the  FMP  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  (BSAi)  Area,  and 
Amendment  3  to  the  FMP  for  the 
Commercial  King  Crab  and  Tanner  Crab 
Fisheries  of  the  BSAI.  These 
amendments  incorporate  the  provisions 
of  the  North  Pacific  Fisheries  Research 
Plan  (Research  Plan)  into  each  FMP  to 
provide  a  standard  application  of  the 
Research  Plan  and  associated  observer 


coverage  throughout  applicable 
fisheries. 

EFFECTIVE  DATE:  August  15, 1994. 
ADDRESSES:  Copies  of  the  FMP 
amendments  and  environmental 
assessment  prepared  for  the  North 
Pacific  Fisheries  Research  Plan  are 
available  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone  907- 
271-2809. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Ccaiservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Coundi  submit  any  FMP 
or  FMP  amendment  it  prepares  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  North  Pacific 
Fishery  Management  Council  (Council) 
submitted  Amendments  30. 27,  and  3 
for  Secretarial  approval  on  May  17, 

1994.  A  notice  of  availability  and 
request  for  comments  on  the 
amendments  was  published  May  24, 
1994,  at  59  FR  26760;  comments  were 
requested  through  July  18, 1994. 

Because  there  are  no  regulatory  changes 
required  by  the  propos^  FMP 
amendments,  no  proposed  rule  was 
published. 

Amendments  30,  27,  and  3  revise 
language  in  the  FMPs  for  GOA 
groundfish,  BSAI  area  groundfish,  and 
BSAI  king  and  Tanner  crab, 
respectively,  to  reflect  the  development 
of  the  Research  Plan  and  to  indicate  that 
observer  requirements  under  those 
FMPs  are  as  specified  under  the 
Research  Plan. 

The  Research  Plan  was  prepared  by 
the  Council  under  section  313  of  the 
Magnuson  Act,  as  amended  by  section 
404  of  the  High  Seas  Driftnet  Fisheries 
Enforcement  Act,  Pub.  L.  102-582,  and 
is  intended  to  provide  an  industry- 
funded  observer  program  and  to 
promote  management,  conserv'ation.  and 
scientific  understanding  of  groundfi  sh. 
halibut,  and  crab  resources  off  Alaska.  A 
final  rule,  regulatory  amendment,  to 
implement  the  Research  Plan  has  been 
prepared  and,  when  approved,  will  be 
published  in  the  Federal  Register. 
Amendments  30,  27,  and  3,  which  bring 
the  FMPs  into  conformance  with  the 
Research  Plan,  were  appro\'ed  August 
15, 1994.  No  comments  were  received 
on  these  amendments  during  the 
comment  period. 

Classification 

This  action  does  not  involve 
rulemaking  and  is  exempt  from  OMB 
review  un^r  E.O.  12866. 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  15. 1994. 

Nancy  Foster,  PhD., 

Deputy  Assistant  Administrathe  for  Fisberies, 
National  Mariae  Fisheries  Service. 

IFR  Doc  94-21648  Filed  8-31-94;  8:45  ami 
BILUNG  CODE  SSIfr-tt-f 


[Docket  No.  940832-4232;  I.D.  080394B] 

RIN  0648-AG77 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Changes  to  the  List  of  Fisheries  Under 
Section  118  of  the  Marine  Mammal 
Protection  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  changes  to  the  List  of 
Fisheries. 

SUMMARY:  On  April  30. 1994,  the  Marine 
Mammal  Protection  Act  (MMPA)  was 
amended  and  a  new  section  118  was 
created  to  govern  the  taking  of  marine 
mammals  incidental  to  commercial 
Fishing  operations.  As  required  by 
section  118,  this  notice  proposes 
changes  to  the  list  of  fisheries,  classified 
by  fi^uency  of  incidental  serious  injury’ 
or  mortality  of  marine  mammals,  and 
requests  comments  on  the  proposed  list. 
Some  suggestions  for  revising  the 
criteria  under  which  fineries  are 
classified  are  also  included,  with  a 
request  for  further  comments  on  other 
criteria  which  should  be  considered. 
NMFS  intends  to  publish  revised 
classification  criteria,  based  on 
comments  received,  and  to  publish 
another  proposed  list  of  fisheries,  using 
the  revis^  criteria. 

DATES:  Comments  on  the  proposed 
changes  to  the  list  of  fisheries  and 
suggested  revisions  to  the  classification 
criteria  must  be  received  by  November 
30, 1994. 

ADDRESSES:  Send  comments  to  Patricia 
Montanio,  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
F/PR2,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  (Attn:  Comments  on 
Proposed  Changes  to  the  List  of 
Fisheries). 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  R.  Credle,  Office  of  Protected 
Resources.  301-713-2322;  Steven 
Tlimmerman,  Alaska  Region,  907-586- 
7233;  Joe  Scordino,  Northw'est  Region, 
206-526-6143;  James  Lecky’,  Southw’est 
Region,  310-980-4020;  Doug  Beach. 
Northeast  Region,  508-281-9254;  or  Jeff 
Brow’n,  Southeast  Region,  613-893- 
3366. 
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SUPPLEMENTARY  INFORMATION: 

On  April  30, 1994,  the  MMPA  was 
amended  and  a  new  section  118  was 
created  to  govern  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations.  The  provisions  of 
this  section  will  replace  the  current 
interim  exemption  system  (section  114), 
when  regulations  are  put  into  effect  no 
later  than  September  1, 1995. 

The  interim  exemption  system 
currently  requires  the  owners/operators 
of  vessels  in  Category  I  and  II  fisheries 
to  register  their  vessels  and  maintain 
daily  logs  of  their  fishing  activities, 
including  interactions  with  marine 
mammals.  Vessels  in  Category  I  fisheries 
are  also  required  to  carry  an  observer  if 
requested  by  NMFS.  Owners/operators 
of  vessels  in  Category  III  fisheries  are 
required  to  report  all  lethal  takes  of 
marine  mammals  within  10  days  of 
return  from  the  fishing  trip  during 
which  the  take  occurred. 

Category  I  fisheries,  under  section 
114,  are  those  fisheries  that  have  a 
“frequent”  take  of  marine  mammals, 
defined  as  “highly  likely  that  more  than 
one  marine  mammal  will  be 
incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period”  (50  CFR  229.3(b)(l)X 
Category  II  fisheries  are  those  fisheries 
that  have  an  “occasional”  take  of  marine 
mammals,  defined  as  “some  likelihood 
that  one  marine  mammal  will  be 
incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period,  but  that  there  is  little 
likelihood  that  more  than  one  marine 
mammal  will  be  incidentally  taken”  (50 
CFR  229.3(b)(2)).  Category  III  fisheries 
are  those  fisheries  that  have  no  more 
than  a  “remote”  likelihood  of  a  take  of 
marine  mammals,  defined  as  “highly 
unlikely  that  any  marine  mammal  will 
be  incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  in  a  20-day 
period”  (50  CFR  229.3(b)(3)). 

Section  118(c)(1)  of  the  NDvIPA 
requires  that  the  Secretary  of  Commerce 
publish  within  90  days  of  the  enactment 
of  the  amendments,  any  necessary 
changes  to  the  list  of  commercial 
fisheries  that  were  published  under 
section  114  and  which  was  in  existence 
on  March  31, 1994.  These  proposed 
changes  must  be  published  in  the 
Federal  Register  for  public  comment  for 
a  period  of  not  less  than  90  days.  On 
March  31, 1994,  a  proposed  list  of 
fisheries  for  1994  had  just  been 
published  (59  FR  10372,  March  4,  1994) 
and  there  was  a  30-day  public  comment 
period  in  effect.  The  final  list  of 
fisheries  for  1994  has  subsequently  been 
published  (59  FR  43818,  August  25, 
1994),  and  will  remain  in  effect  until  it 
is  replaced  by  a  revised  list  developed 


under  the  provisions  of  section  118, 
which  is  to  occur  no  later  than 
September  1, 1995. 

Under  section  118(c)(1),  fisheries  will 
be  categorized  with  respect  to  a  fishery’s 
frequency  of  incidental  marine  mammal 
mortalities  or  serious  injuries  due  to 
commercial  fishing  operations.  This 
differs  from  section  114  in  that  non- 
injurious  takes,  such  as  entanglements 
and  harassments,  will  not  be  included 
in  the  revised  classification  criteria. 

For  the  purpose  of  meeting  the 
statutory  deadline  specified  by  the 
amendments  to  the  MMPA,  NMFS  is 
using  the  current  list  of  fisheries, 
developed  under  section  114  of  the 
MMPA,  as  the  basis  for  proposed 
changes  to  the  list  of  fisheries  under 
section  118.  Realizing,  however,  that 
certain  elements  of  the  existing  criteria 
may  be  inconsistent  with  section  118, 
these  criteria  are  being  considered  for 
revision  in  the  Criteria  section  of  this 
document.  Revisions  to  the  criteria 
suggested  by  this  document  should  not 
be  considered  final  or  exhaustive,  as 
NMFS  is  using  this  opportunity  to 
solicit  alternative  classification  schemes 
through  the  public  comment  process. 
NMFS  expects  to  publish  proposed 
changes  to  the  classification  criteria 
along  with  a  proposed  list  of  fisheries 
based  on  those  revised  criteria,  and 
request  for  comments  by  early  1995. 

Proposed  Changes  to  the  1994/1995  List 
of  Fisheries 

One  change  to  the  current  criteria 
required  by  section  118  of  the  MMPA  is 
the  type  of  interaction  used  to  calculate 
the  take  rate  of  marine  mammals.  Under 
section  114,  takes  included 
harassments,  entanglements,  injuries, 
and  mortalities.  Under  the  new  section 
118,  only  incidental  serious  injuries  and 
mortalities  are  considered,  and 
intentional  serious  injuries  and 
mortalities  are  prohibited.  The  proposed 
changes  to  the  current  list  are  based  on 
the  assumption  that  the  prohibition  on 
intentional  serious  injuries  or 
mortalities  will  result  in  a  reduced  take 
rate. 

Other  changes  to  the  current  criteria 
being  considered  by  NMFS,  as  outlined 
in  the  next  section,  may  affect  the  future 
reclassification  of  fisheries.  Therefore, 
changes  proposed  here  should  be 
considered  preliminary  and  subject  to 
further  revision. 

1.  Reclassify  the  Alaska  Prince 
William  Sound  (NMFS  Statistical  Area 
649)  sablefish  longline/set  line  fishery 
from  Category  II  (Table  2)  to  Category  III 
(Table  3). 

Dahlheim  (1988)  and  Matkin  (1986, 
1987)  indicate  losses  of  three  killer 
whales  from  the  AB  pod  during  1985, 


three  in  1986^  and  one  each  in  1987  and 
1988.  Hall  and  Cornell  (1986) 
documented  that  several  killer  whales 
in  the  AB  pod  in  Prince  William  Sound 
showed  evidence  of  bullet  wounds. 
Missing  animals  were  presumed  dead 
and  the  mortalities  were  believed  to 
have  been  the  result  of  intentional  takes 
by  certain  participants  in  the  sablefish 
longline  fishery,  as  this  fishery  lost  an 
estimated  25  percent  of  its  potential 
blackcod  catch  due  to  killer  whale 
predation. 

The  exclusion  of  intentional  serious 
injuries  and  mortalities  under  section 
118  will  result  in  only  a  remote 
likelihood  of  an  incidental  serious 
injury  or  mortality  in  this  fishery  (i.e., 
it  is  highly  unlikely  that  any  marine 
mammal  will  be  taken  by  incidental 
serious  injury  or  mortality  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period).  Therefore 
NMFS  proposes  to  reclassify  this  fishery 
from  Category  II  to  Category  III,  based 
on  the  assumption  that  the  intentional 
use  of  firearms  in  this  fishery  will  be 
halted. 

2.  Reclassify  the  Alaska  Southern 
Bering  Sea,  Aleutian  Islands  (NMFS 
Statistical  Reporting  Areas  517,  518, 

519,  540),  and  Western  Gulf  of  Alaska 
(NMFS  Statistical  Reporting  Area  610 
West  of  165°  W.  sablefish  longline/set 
line  fishery  from  Category  II  (Table  2)  to 
Category  III  (Table  3). 

Danlheim  (1988)  indicated  fishery 
interactions  with  killer  whales  in  20 
percent  of  sablefish  sets  in  1988  in  the 
area  of  Unimak  Pass  west  to  Seguam 
Pass  and  north  to  the  Pribilof  Islands. 
Some  mortalities  were  believed  to  occur 
as  a  result  of  intentional  takes  by 
participants  in  the  sablefish  longline 
fishery. 

The  exclusion  of  intentional  serious 
injuries  and  mortalities  under  section 
118  will  result  in  only  a  remote 
likelihood  of  an  incidental  serious 
injury  or  mortality  in  this  fishery  (i.e., 
it  is  highly  unlikely  that  any  marine 
mammal  will  be  taken  by  incidental 
serious  injury  or  mortality  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period).  Therefore 
NMFS  proposes  to  reclassify  this  fishery 
from  Category  II  to  Category  III,  based 
on  the  assumption  that  the  intentional 
use  of  firearms  in  this  fishery  will  be 
halted. 

3.  Reclassify  the  Oregon  and 
California  south  of  45°46'00"  (Cape 
Falcon,  OR)  salmon  troll  fishery  from 
Category  II  (Table  2)  to  Category  111 
(Table  3). 

Previous  take  rate  estimates  included 
serious  injuries  and  mortalities  resulting 
from  intentional  deterrence  actions 
using  firearms.  Intentional  serious 
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injuries  and  mortalities  will  be 
prohibited  under  section  118.  The  only 
estimates  of  current  intentional  take 
levels  available  for  this  fishery  are  from 
fishers*  logbooks.  Logbook  reports 
indicate  that  there  were  14,897 
harassments,  275  injuries,  and  182 
mortalities  due  to  deterrence  actions  in 
1990,  and  9,134  harassments,  74 
injuries,  and  83  mortalities  due  to 
deterrence  actions  in  1991.  The 
prohibition  wi  intentional  serious 
injuries  and  mortalities  under  section 
118  will  result  in  a  relnote  likelihood  of 
an  incidental  serious  injury  or  mortality 
in  this  fishery  (Le..  it  is  highly  unlikely 
that  any  marine  mammal  will  be  taken 
by  incidental  serious  injury  or  mortality 
by  a  randomly  selected  vessel  in  the 
fishery  during  a  20-day  period). 
Therefore,  NMFS  proposes  to  reclassify 
this  fishery  from  (^tegory  n  to  Category 
III,  based  on  the  assumption  that  the 
intentional  use  of  firearms  in  this 
fishery  will  be  halted. 

4.  Reclassify  the  Gulf  of  Maine  salmon 
aquaculture  (net  pen)  fishery  from 
Category  II  (Table  5)  to  Category  III 
(Table  6). 

Previous  take  rate  estimates  included 
serious  injuries  and  mortalities  resulting 
from  intentional  deterrence  actions 
using  firearms.  Intentional  serious 
injuries  and  mortalities  will  be  * 
prohibited  under  section  118.  The 
prohibition  on  intentional  serious 
injuries  and  mortalities  under  section 
IIB  will  result  in  a  remote  likelihood  of 
an  incidental  s^ous  injury  or  mortality 
in  this  fisheiy  (i.e.,  it  is  highly  unlikely 
that  any  marine  mammal  will  be  taken 
by  incidental  serious  injury  or  mortality 
by  a  randomly  selected  vessel  in  the 
fishery  during  a  20-day  period). 
Therefore,  NMFS  proposes  to  reclassify 
this  fishery  from  Category  n  to  Category 
III,  based  on  the  assumption  that  the 
intentional  use  of  firearms  in  this 
fishery  will  be  halted. 

Suggested  Revisions  to  the 
Classification  Criteria 

The  provisions  of  section  118  of  the 
MMPA  differ  in  many  respects  from  the 
Interim  Exemption  for  Commercial 
Fisheries  (section  114).  Therefore, 
NMFS  believes  that  the  criteria  used  to 
determine  whether  a  fishery  has  a 
“frequent”,  “occasional”,  or  “remote 
likelihood”  of  an  incidental  serious 
injury  or  mortality  due  to  commercial 
fishing  operations  should  be  reviewed 
and  revised.  The  following  is  a 
discussion  of  possible  areas  that  should 
be  considered  for  revision,  yet  this  is  by 
no  means  an  exhaustive  list  of  possible 
changes.  The  rationale  for  suggesting 
changes  to  the  criteria  is  based,  in  part, 
on  the  intent  of  Congress  to  improve 


efforts  to  identify  and  address  the  most 
significant  problems  involving 
incidental  mortality  and  serious  injury 
of  marine  mammals  in  commercial 
fishing  operations. 

This  document  represents  the  first 
step  in  revising  the  current  criteria  used 
to  classify- fisheries  in  order  to  be 
consistent  with  section  118.  Comments 
received  on  this  document  will  be  used 
to  revise  and  refine  criteria,  which  are 
expected  to  be  published  in  early  1995. 
Final  criteria  for  classifying  fisheries 
will  be  published  prior  to  the  September 
1, 1995  statutory  deadline,  in 
conjunction  with  r^ulations  to 
implement  other  parts  of  section  1 18. 

For  the  purposes  of  beginning 
discussion  on  this  matter,  the  following 
are  provided  for  consideration: 

1.  Definition  of  a  "Fishery"'.  Under 
section  114,  NMFS  defined  fisheries  by 
gear  type,  geographical  area,  and  target 
species,  in  accordance  w'ith  existing 
state  or  Federal  management 
designations.  However,  for  many 
fisheries,  it  is  difficult  to  obtain 
information  about  the  use  of  specific 
gear  types,  geographical  areas,  or 
seasons  when  fishery  management  plans 
or  state  fishery  permits  do  not 
consistently  identify  fislieries  using 
these  parameters.  Also,  in  order  to 
concentrate  management  actions  on 
fishery  hot  spots  or  hot  seasons,  criteria 
could  be  me^  flexible  to  address  the 
significantly  different  take  rates  of 
marine  mammals  in  certain  areas  or  at 
certain  seasons.  NMFS  is  considering 
partitioning  fisheries  as  necessaiy  to 
reflect  concentrations  of  marine 
mammals  in  certain  areas  within  a 
fishery  or  at  certain  times  of  the  year. 

Also,  classifying  fisheries  according  to 
the  target  species  of  the  catch  may  not 
be  appropriate  in  multi-species  fisheries 
which  use  an  opportunistic  fishing 
method  (i.e..  fishers  wdll  adapt  gear 
depending  on  the  availability  of 
different  spedes  at  different  times). 
Therefore.  NMFS  is  also  considering 
defining  fisheries  by  the  mesh  size  of 
the  gear  or  some  other  gear 
characteristic  which  is  not  related  to 
taiget  species. 

2.  Take  Estimates.  The  classification 
criteria  developed  to  implement  section 
114  were  based  on  an  interaction  rate 
(frequent,  occasional,  or  remote 
likelihood)  of  marine  mammals  with  a 
randomly  selected  vessel  in  a  fishery 
during  a  20-day  period.  This  “by¬ 
vessel”  take  rate  criteria  works  well  in 
fisheries  that  have  well  defined, 
consistent  daily  effort  by  all  of  the 
fishing  vessels  within  a  fishery. 
However,  for  many  fisheries,  fishing 
effort  may  vary  daily  and  from  vessel  to 
vessel.  In  addition,  it  may  be  difficult  to 


compare  one  vessel’s  fishing  effort  with 
another  vessel  in  the  same  fishery. 
Therefore.  NMFS  is  considering 
classifying  fisheries  using  alternative 
methods. 

One  possible  method  is  to  classify 
fisheries  by  the  total  number  of  serious 
injuries  and  mortalities  in  a  fishery  per 
year,  in  order  to  assess  the  impact  of  a 
fishery  on  a  particular  stock  or  stocks  of 
marine  mammals.  For  example,  the 
annual  incidental  take  of  a  stock  could 
be  considered  in  terms  of  its  take 
relative  to  the  Potential  Biological 
Removal  (PBR)  of  the  stock.  Fisheries 
that  have  a  “frequent”  take  of  marine 
mammals  could  be  defined  as  having  an 
incidental  serious  injury  and  mortality 
of  equal  to  or  greater  than  50  percent  of 
the  PBR  for  the  stock;  fisheries  that  have 
an  “occasional”  take  of  marine 
mammals  could  be  defined  as  having  an 
incidental  serious  injury  and  mortality 
of  between  1  and  49  percent  of  the  PBR 
for  the  stock;  fisheries  that  have  only  a 
“remote  likelihood”  of  a  take  of  marine 
mammals  could  be  defined  as  having  an 
incidental  serious  injury  and  mortality 
of  less  than  1  percent  of  the  PBR  for  the 
stock.  This  method  should  reference  the 
total  fishing  effort  in  each  fishery,  so 
that  the  number  of  incidental  serious 
injuries  and  mortalities  can  be 
considered  relative  to  that  total  effort. 
The  variation  in  fishing  effort  between 
vessels  in  a  fishery  must  also  be 
considered,  as  well  as  the  variation 
between  fisheries.  This  measure  of  effort 
should  be  based  on  common  parameters 
that  can  be  applied  across  a  fishery, 
such  as  the  duration  of  a  trawd  or  set: 
the  number  of  trawls  or  sets  per  day, 
season,  or  year;  the  size  of  the  gear  being 
deployed:  the  number  of  nets  used  per 
vessel;  the  number  of  net  pens  per 
owner  and  the  size  of  each  pen;  etc. 
Separate  classification  criteria  may  have 
to  be  developed  for  fisheries  with 
different  gear  types  or  fishing 
techniques  if  the  most  appropriate 
measures  of  effort  cannot  be  applied  to 
all  fisheries. 

NMFS  will  also  consider  public 
comments  which  propose  alternative 
methods  of  determining  take  rates  based 
on  the  “frequent”,  “occasional",  and 
“remote  likelihood”  of  incidental 
serious  injmies  and  mortalities  of 
marine  mammals  due  to  commercial 
fishing  operations.  These  could  address 
both  the  short  term  biological 
significance  of  fishery  impacts  on 
marine  mammal  stocks,  and/or  the 
applicability  of  a  method  towards 
assessing  tire  long-term  goal  of  reducing 
serious  injuries  mortalities  to  levels 
approaching  zero  (Zero  Mortality  Rate 
G^l). 
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3.  Intentional  Takes.  Under  section 
118(a)(5),  intentional  serious  injuries 
and  mortalities  of  marine  mammals  in 
the  course  of  commercial  fishing 
operations  are  prohibited.  Although 
certain  intentional  takes  are  currently 
authorized  for  some  pinniped  species 
under  section  114  (after  other  non-lethal 
methods  have  been  tried  and  found  to 
be  ineffective),  all  intentional  lethal 
takes  will  be  illegal  when  the  section 
118  regime  is  implemented.  Any  such 
takes  by  fishers  will  be  subject  to  the 
penalties  of  the  MMPA.  NMFS  is 
launching  a  public  outreach  and 
education  campaign  to  inform  fishers  of 
changes  in  the  MMPA.  The  NMFS  is 
requesting  comments  on  how  to  factor 
in  intentional  serious  injuries  and 
mortalities  if  they  continue  to  occur 
after  the  section  118  regime  is 
implemented. 

4.  Treaty  Indian  Fisheries.  NMFS  is 
considering  exclusion  of  the  Pacific 
Northwest  treaty  Indian  tribal  fisheries 
from  the  list  of  fisheries.  The  Category 

I  and  II  fisheries  that  have  treaty  Indian 
tribe  involvement  are  the  northern 
Washington  coastal  (area  4  and  4A) 
salmon  set-net  fishery,  the  Washington 
Puget  Sound  Region  and  inland  waters 
south  of  the  U.S. -Canada  border  set-net 
and  drift  gillnet  salmon  fishery,  and  the 
Washington  coastal  river  set-net  salmon 
fishery.  The  1994  amendments  to  the 
MMPA  state: 

Nothing  in  this  Act,  including  any 
amendments  to  the  Marine  Mammal 
Protection  Act  of  1972  made  by  this  Act — 
alters  or  is  intended  to  alter  any  treaty 
between  the  United  States  and  one  or  more 
Indian  tribes. 

This  provision  suggests  that  existing 
treaty  Indian  fishing  and  hunting  rights 
are  not  affected  by  the  MMPA,  and  that 
tribal  fisheries  should  be  conducted 
under  authority  of  the  Indian  treaties 
rather  than  the  MMPA.  Therefore,  the 
MMPA’s  mandatory  registration  systems 
may  not  apply  to  treaty  Indian  fishers 
operating  in  their  usual  and  accustomed 
fishing  areas.  Since  inclusion  of  the 
treaty  Indian  fisheries  in  the  list  of 
fisheries  establishes  the  obligation  to 
obtain  an  MMPA  registration  under 
section  118,  NMFS  is  considering  the 
deletion  of  references  to  tribal  fisheries 
in  the  list  of  fisheries,  and  the  removal 
of  the  registration  requirement  for 
Category  I  or  II  treaty  Indian  tribe 
fisheries.  The  tribes  have  cooperated, 
and  indicate  that  they  will  continue  to 
cooperate,  with  NMFS  in  gathering  and 
submitting  data  on  interactions  of  their 
fisheries  with  marine  mammals  so  that 
the  health  of  the  affected  stocks  can  be 
monitored. 


5.  Applicability  to  Zero  Mortality  Rate 
Goal.  One  of  the  objectives  of  the  1994 
amendments  to  the  MMPA  was  to 
ensure: 

....that  the  procedures  for  authorizing  the 
incidental  taking  of  marine  mammals  in 
commercial  fisheries  is  consistent  with  the 
long  term  objective  of  reducing  incidental 
mortality  and  serious  injury  ftom  commercial 
fishing  operations  to  insignificant  rates 
approaching  zero. 

(Senate  section-by-section  analysis  of 
S.  1636,  March  25, 1994).  NMFS  is 
considering  the  development  of  criteria 
that  could  be  used  in  the  assessment  of 
a  fishery’s  progress  in  achieving  the  zero 
mortality  rate  goal,  and  whether  the 
criteria  used  to  classify  fisheries  may  be 
used  to  make  that  assessment. 

Other  Suggested  Changes  to  Improve 
the  Classification  System 

The  lack  of  availability  of  information 
on  marine  mammal  takes  and  fishery 
effort  in  many  fisheries  continues  to 
restrict  efforts  to  calculate  a  take  per 
unit  effort,  or  take  rate,  in  order  to 
classify  fisheries.  Under  the  Interim 
Exemption  for  Commercial  Fisheries 
(section  114),  information  was  obtained 
on  take  rates  using  three  methods.  The 
first  method  involved  the  collection  of 
information  from  vessel  owners 
participating  in  Category  I  and  II 
fisheries  in  the  form  of  logbooks.  The 
accuracy  of  this  information  varied  from 
fishery  to  fishery  and  from  vessel  owner 
to  vessel  owner,  and  the  time  delay  in 
receiving  and  processing  this 
information  limited  its  usefulness  from 
a  quantitative  standpoint.  The  second 
method  relied  on  the  placement  of 
observers  on  a  sample  of  vessels  in  15 
different  Category  I  fisheries,  providing 
more  accurate  yet  costly  information  on 
marine  mammal  take  rates.  The  third 
method  for  collecting  information  was 
in  the  form  of  a  handful  of  marine 
mammal  mortality  reports  received  from 
vessel  owners  in  Category  III  fisheries. 
Unfortunately,  no  information  was 
provided  on  fishing  effort  with  these 
reports.  Limitations  associated  with 
each  of  these  methods  have  resulted  in 
less  than  adequate  information  on  take 
rates  for  a  number  of  fisheries. 

Under  section  118,  the  reporting  of 
serious  injuries  and  mortalities  by 
commercial  fishers  will  be  required,  yet 
there  is  no  consistent  means  by  which 
to  obtain  information  on  fishing  effort. 
NMFS  is  considering  methods  to 
increase  the  accuracy  and  timeliness  of 
information  on  marine  mammal  takes 
and  fishery  effort.  One  possible  method 
may  be  the  development  of  working 
groups  composed  of  Federal  and  state 
resource  managers,  marine  mammal 
stranding  network  members. 


commercial  fishers,  and  others  with  a 
knowledge  of  marine  mammal 
interaction  rates  with  commercial 
fishing  operations.  The  focus  of  these 
working  groups  would  be  the 
development  of  fishery  profiles  (gear 
used,  seasons,  etc.),  identification  and 
evaluation  of  existing  sources  of 
information  (logbooks,  landing  receipts, 
stranding  data,  etc.),  and  the 
identification  of  fisheries  for  which 
little  information  exists,  yet  which  are 
suspected  of  having  occasional  or 
frequent  incidental  serious  injuries  or 
mortalities  of  marine  mammals.  These 
fisheries  will  be  given  high  priority 
when  determining  the  placement  of 
observers. 

NMFS  is  soliciting  comments  on  other 
possible  methods  by  which  the  accuracy 
and  timeliness  of  information  on  marine 
mammal  incidental  serious  injuries  and 
mortalities,  and  fishing  effort,  might  be 
improved. 
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Patent  and  Trademark  Office 

Notice  of  Public  Hearings  and  Request 
for  Comments  on  Patent  Protection  for 
Biotechnological  Inventions 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Notice  of  hearings  and  request 
for  public  comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  requests  public  comments 
on  issues  associated  with  the  patenting 
of  and  use  of  patent  rights  related  to 
biotechnological  inventions.  Interested 
members  of  the  public  are  invited  to 
testify  at  public  hearings  and  to  present 
written  comments  on  any  of  the  topics 
outlined  in  the  supplementary 
information  section  of  this  notice. 

DATES:  Public  hearings  will  be  held  on 
.Monday,  October  17, 1994,  at  9:00  a.m. 
Those  wishing  to  present  oral  testimony 
at  any  of  the  hearings  must  request  an 
opportunity  to  do  so  no  later  than 
October  12, 1994.  Written  comments  on 
the  topics  presented  in  the 
supplementary  information  section  of 
this  notice  will  be  accepted  by  the  PTO 
until  November  23, 1994. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Copper  Room  of  the  San 
Diego  Concourse,  202  C  Street,  San 
Diego,  California.  Those  interested  in 
presenting  written  comments  on  the 
topics  presented  in  the  supplementary 
information,  or  any  other  related  topics, 
.should  address  their  comments  to  the 
Commissioner  of  Patents  and 
Trademarks,  marked  to  the  attention  of 
Jeff  Kushan.  Comments  submitted  by 
mail  should  be  sent  to  Commissioner  of 
Patents  and  Trademarks,  Box  4,  Patent 
and  Trademark  Office,  Washington,  DC 
20231.  Comments  may  also  be 
submitted  by  telefax  at  (703)  305-8885 
and  by  electronic  mail  through  the 
Internet  to  “comments-biotech@upsto. 
gov.”  Written  comments  should  include 
the  following  information; 

— Name  and  affiliation  of  the  individual 
responding: 

— An  indication  of  whether  comments 
offered  represent  views  of  the 
respondent’s  organization  or  are  the 
respondent’s  personal  views;  and 
—If  applicable,  information  on  the 
respondent’s  organization,  including 
the  type  of  organization  (e.g., 
business,  trade  group,  university,  non¬ 
profit  organization)  and  general  areas 
of  interest. 

Parties  offering  testimony  or  written 
comments  should  provide  their 
comments  in  machine  readable  format. 
Such  submissions  may  be  provided  by 
electronic  mail  messages  sent  over  the 


Internet,  or  on  a  3.5"  floppy  disk 
formatted  for  use  in  either  a  Macintosh 
or  MS-DOS  based  computer.  Machine- 
readable  submissions  should  be 
provided  as  unformatted  text  (e.g., 

ASCII  or  plain  text),  or  as  formatted  text 
in  one  of  the  following  file  formats: 
Microsoft  Word  (Macintosh,  DOS  or 
Windows  versions)  or  WordPerfect 
(Macintosh,  DOS  or  Windows  versions). 

Persons  wishing  to  testify  must 
request  an  opportunity  to  do  so  no  later 
than  October  12, 1994.  Requests  should 
be  sent  to  Jeff  Kushan  by  mail,  phone  or 
fax,  at  the  addresses  listed  above.  No 
requests  for  presenting  oral  testimony 
will  be  accepted  through  electronic 
mail. 

Written  comments  and  transcripts  of 
the  hearings  will  be  available  for  public 
inspection  on  or  about  December  1, 

1994,  in  Room  902  of  Crystal  Park  "Two, 
2121  Crystal  Drive,  Arlington,  Virginia. 
In  addition,  transcripts  of  the  hearings 
and  comments  provided  in  machine 
readable  format  will  be  available  on  or 
around  December  1, 1994,  through 
anonymous  file  transfer  protocol  (ftp) 
via  the  Internet  (address: 
comments.uspto.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Kushan  by  telephone  at  (703)  305-9300, 
by  fax  at  (703)  305-8885,  by  electronic 
mail  at  kushan@uspto.gov,  or  by  mail 
marked  to  his  attention  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  the  Supreme  Court  established 
that  non-naturally  occurring  organisms 
were  eligible  for  patent  protection,  the 
patent  system  has  played  a  crucial  role 
in  the  development  of  the  biotechnology 
industry.  Exclusivity  over  novel, 
nonobvious  biotechnology  innovations 
through  clearly  identified  and 
enforceable  patent  rights  has  greatly 
assisted  the  ability  of  companies  to 
attract  investments,  undertake  risks  and 
devote  human  resources  needed  to 
develop  and  bring  new  biotechnology 
products  to  market.  Patents  have  also 
facilitated  the  development  of 
relationships  between  government, 
university  and  private  sector  partners  by 
providing  an  impetus  and  a  mechanism 
for  commercializing  advances  at  the 
cutting  edge  of  biotechnology  research. 

With  the  growth  of  the  biotechnology 
industry  has  come  significant  changes 
in  the  process  of  research,  development 
and  commercialization  of  biotechnology 
Inventions.  For  example,  instead  of 
working  from  a  known  protein 
sequence,  many  groups  are  now 


focusing  on  elucidating  the  significance 
of  identified  but  uncharacterized  cDNA 
sequences.  Similarly,  the  greatly 
enhanced  ability  of  scientists  to  identify 
and  transfer  useful  genetically 
transmitted  traits  among  different  plant 
species  has  significantly  changed  the 
focus  of  modem  plant  breeding  efforts. 
And  the  ability  of  scientists  of  discover 
and  modify  genetic  links  to  previously 
untreatable  illnesses  is  not  only  pushing 
back  the  frontiers  of  medicine,  but 
challenging  conventional  assumptions 
regarding  the  feasibility  of  treating  such 
illnesses. 

Technological  changes  such  as  these 
present  challenges  for  the  patent  system. 
They  not  only  affect  decisions  as  to 
whether  an  invention  is  new  and 
nonobvious,  but  even  raise  questions  as 
to  whether  certain  inventions  are 
“useful”  and  therefore  eligible  for 
patent  protection.  Appropriate  and  well- 
reasoned  policies  must  be  maintained  to 
address  these  challenges.  As  the  agency 
charged  with  granting  patents,  the  PTO 
has  a  special  interest  in  developing  and 
implementing  such  policies.  For  this 
reason,  the  PTO  is  interested  in 
obtaining  public  input  on  a  number  of 
patent-related  issues  currently  under 
debate  in  the  biotechnology  community. 

II.  Issues  for  Public  Comment 

Interested  members  of  the  public  are 
invited  to  testify  and/or  present  written 
comments  oh  issues  they  believe  to  be 
relevant  to  the  di.scussion  topics 
outlined  below.  Questions  following 
each  topic  are  included  to  identify 
specific  issues  upon  which  the  PTO  is 
interested  in  obtaining  public  input. 

Information  that  is  provided  pursuant 
to  this  notice  will  be  made  part  of  a 
public  record.  In  view  of  this,  parties 
should  not  provide  information  that 
they  do  not  wish  to  be  publicly 
disclosed.  Parties  who  would  like  to 
rely  on  confidential  information  to 
illustrate  a  point  being  made  are 
requested  to  summarize  or  otherwise 
provide  the  information  in  a  way  that 
will  permit  its  public  disclosure. 
Individuals  with  questions  regarding 
submission  of  such  information  may 
contact  Jeff  Kushan  at  the  numbers 
listed  above  for  further  information. 

References  to  “biotechnological 
inventions”  in  the  questions  below  refer 
to  inventions  involving  nucleotide 
sequences,  proteins,  peptides,  lipids, 
carbohydrates,  microorganisms  and 
multicelluar  organisms,  as  well  as 
processes  for  making  or  using  these 
products 
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A.  Practical  Utility  for  BiotechnohgicaJ 
Inventions 

Under  Section  101  of  title  35,  United 
State  Code,  an  invention  must  be  “new 
and  useful”  to  be  eligible  to  receive 
patent  protection.  This  requirement, 
termed  the  utility  requirement,  has  been 
part  of  the  United  States  patent  system 
for  over  two  hundred  years.  The 
Supreme  Court  addressed  the  purpose 
of  the  modem  utility  requirement  nearly 
thirty  years  ago  in  the  case  of  Brenner 
V.  Manson,  383  U.S.  519,  534-535, 148 

U. S.P.Q.  689  (1966): 

[T]he  basic  quid  pro  quo  contemplated  by 
the  Constitution  and  the  Congress  for 
granting  a  patent  monopoly  is  the  benefit 
derived  by  the  public  from  an  invention  with 
substantial  utility.  Unless  and  until  a  process 
is  refined  and  developed  to  this  point — 
where  specific  benefit  exists  in  currently 
available  form — there  is  insufficient 
justification  for  permitting  an  applicant  to 
engross  what  may  prove  to  be  a  broad  field. 

Federal  courts  have  interpreted  the 
utility  requirement  to  require  that  patent 
applicants  identify  a  “substantial”  or 
practical  utility  for  the  invention  for 
which  patent  protection  is  sought.  See, 
e.g.  Brenner  V.  Manson,  383  U.S.  at  536 
(“But  a  patent  is  not  a  hunting  license. 

It  is  not  a  reward  for  the  search,  but 
compensation  for  its  successful 
conclusion.”);  In  re  Ziegler,  992  F.2d 
1197,  26  U.S.P.Q.2d  1600  (Fed.  Cir. 
1993);  Cross  v.  lizuka,  753  F.2d  1040, 
1044,  224  U.S.P.Q.  739  (Fed.  Cir.  1985). 
(“It  is  axiomatic  that  an  invention 
cannot  be  considered  ‘useful’,  in  the 
sense  that  a  patent  can  be  granted  on  it, 
unless  substantial  or  practical  utility  for 
the  invention  has  been  discovered  and 
disclosed  and  disclosed  where  such 
utility  would  not  be  obvious.”);  Nelson 

V.  Bowler,  626  F.2d  853,  206  U.S.P.Q. 

881  (C.C.P.A.  1980);  In  re  Kirk,  376  F.2d 
936,  153  U.S.P.Q.  48  (C.C.P.A.  1967)  In 
re  Joly,  376  F.2d  906, 153  U.S.P.Q.  45 
(C.C.P.A.  1967);  In  re  Nelson,  280  F.2d 
172, 126  U.S.P.Q.  242  (C.C.P.A.  1960). 

Recently,  concerns  have  been 
expressed  in  research  communities  and 
the  biotechnology  industry  over  the  role 
and  application  of  the  “practical  utility” 
requirement  for  certain  biotechnological 
inventions.  Such  questions  focus 
primarily  on  the  patent-eligibility  of 
technologies  or  innovations  whose 
ultimate  commercial  significance  or 
application  is  unclear  or  speculative. 

For  example,  some  have  raised 
“practical  utility”-type  concerns  over 
attempts  by  organizations  to  patent 
fragments  of  nucleotide  sequences  that 
are  produced  incident  to  expression  of 
a  human  gene,  where  neither  the 
sequence  nor  the  gene  has  been 
characterized  as  to  its  phys.cal 


biological  or  physiological  significance. 
Such  concerns  echo  earlier  concerns  in 
the  chemical  arts  over  the  patent 
eligibility  of  intermediate  compounds 
that  could  be  used  to  yield  an 
unidentified,  yet  commercially 
promising  final  product,  or  compounds 
claiming  therapeutic  utility  based  only 
on  findings  of  in  vitro  biological 
activity.  See,  e.g..  In  re  Krimmel,  292 
F.2d  948, 130  U.S.P.Q.  215  (C.C.P.A. 
1961);  Carter-Wallace,  Inc  v.  Riverton 
Laboratories,  Inc.,  433  F.2d  1034, 167 
U.S.P.Q.  656  (2d  Cir.  1970). 

The  pro  is  interested  in  ensuring  that 
the  practical  utility  requirement  is 
governed  by  standards  that  promote 
research,  development  and 
commercialization  of  technological 
advances  in  the  scientific  fields  that 
make  up  biotechnology.  Public 
comments  are  invited  to  assist  the  PTO 
in  identifying  problems,  if  any,  that 
exist  in  the  law  governing  practical 
utility  or  its  application  by  the  PTO 
during  examination. 

1.  Do  you  believe  that  the  legal 
standards  governing  the  requirement  for 
identification  of  practical  or  substantial 
utility  under  35  U.S.C.  101,  as 
developed  by  the  Federal  courts,  are 
sufficiently  clear  and  appropriate  for 
biotechnological  inventions?  If  not, 
please; 

(a)  identify  aspects  of  the  law  that  you 
believe  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  changes  to  legal  standards 
you  believe  would  be  desirable. 

2.  Do  you  believe  that  the  PTO  is 
correctly  and  uniformly  applying  the 
legal  standards  governing  the 
requirement  for  identification  of 
practical  or  substantial  utility  under  35 
U.S.C.  101  for  biotechnological 
inventions?  If  not,  please: 

(a)  identify  the  basis  for  your  belief 
that  the  PTO  is  not  correctly  or 
uniformly  applying  the  legal  standards 
governing  practical  utility; 

(b)  identify  changes  you  would  like  to 
see  the  PTO  make  in  its  application  of 
this  requirement  during  examination  of 
patent  applications;  and 

(c)  discuss  the  implications  of  such 
changes,  not  only  with  respect  to  patent 
applicants  seeking  protection  but  also 
for  scientific  research  and  development 
in  general. 

3.  Do  you  believe  legal  standards  and 
examining  practices  in  foreign  systems 
to  assess  the  patent  eligibility  of 
biotechnological  inventions  (e.g.  those 
governing  industrial  applicability  and 
exclusions  for  patentability)  provide  a 
better  framework  than  is  available  for  in 
the  United  States?  Please  identify 
desirable  and  undesirable  practices  of 
foreign  offices,  particularly  the  Japanese 


Patent  Office  and  European  Patent 
Office,  in  this  regard. 

B.  Proof  of  Operability  for  Human 
Therapeutic  Inventions 

To  be  eligible  to  receive  patent 
protection,  an  invention  must  be 
operative  (e.g.,  it  must  “work  as 
claimed”).  Two  statutory  requirements 
govern  this  requirement.  First,  courts 
have  interpreted  the  utility 
requirements  of  35  U.S.C.  101  to  require 
that  an  invention  be  operative  to  possess 
utility.  See,  eg.,  Raytheon  Co.  v.  Roper 
Corp.,  724  F.2d  951,  956,  220  U.S.P.Q. 
592  (Fed.  Cir.  1983),  cert,  denied,  469 
U.S.  835,  (1984);  Stiftung  v.  Benishaw 
PLC,  945  F.2d  1173,  20  U.S.P.Q.2d  1094 
(Fed.  Cir.  1991);  In  re  Gazave,  379  F.2d 
973, 154  U.S.P.Q.  92  (C.C.P.A.  1967);  In 
re  Chilowsky,  229  F.2d  457, 108 
U.S.P.Q.  321  (C.C.P.A.  1956).  Second  35 
U.S.C.  112,  first  paragraph,  requires  that 
an  inventor  provide  a  disclosure  of  the 
invention  that  will  enable  a  person  of 
skill  in  the  art  to  make  and  use  the 
claimed  invention.  Rejections  that  assert 
that  an  invention  is  inoperative  and 
therefore  lacking  of  utility  under  35 
U.S.C.  101  are  oft«ri  accompanied  by 
rejections  under  §  112  that  assert  that 
the  specification  is  not  enabling.  See,  In 
re  Zeigler,  992  F.2d  1197, 1200-1201,  26 
U.S.P.Q.2d  1600  (Fed.  Cir.  1993)(“(tlhe 
how  to  use  prong  of  section  112 
incorporates  as  a  matter  of  law  the 
requirement  of  35  U.S.C.  101  that  the 
specification  disclose  as  a  matter  of  ^act 
a  practical  utility  for  the  invention  [...) 

If  the  application  fails  as  a  matter  of  fact 
to  satisfy  35  U.S.C.  101,  then  the 
application  also  fails  as  a  matter  of  law 
to  enable  one  skilled  in  the  art  to  use  the 
invention  under  35  U.S.C.  112.”).  See 
also.  In  re  Marzocchi,  439  F.2d  220, 169 
U.S.P.Q.).  367  (C.C.P.A.  1971);  In  re 
Bundy,  642  F.2d  430,  209  U.S.P.Q.  48 
(C.C.P.A.  1981);  In  re  Fouche,  439  F.2d 
1237, 169  U.S.P.Q.  429  (C.C.P.A.  1971). 
In  assessing  each  of  these  requirements, 
the  PTO  must  accept  the  assertions  of 
the  patent  applicant  that  the  invention 
is  operable  as  true  unless  the  PTO 
provides  credible,  scientifically  based 
reasons  to  the  contrary.  See  e.g.,  In  re 
Jolles,  628  F.2d  1322, 1327,  206  U.S.P.Q. 
885  (C.C.P.A.  1980)  (“When  utility  as  a 
drug,  medicament,  and  the  like  in 
human  therapy  is  alleged,  it  is  proper 
for  the  examiner  to  ask  for 
substantiating  evidence  unless  one 
skilled  in  the  art  would  accept  the 
allegations  as  obviously  correct.”). 

The  vast  majority  of  inventions  for 
which  patent  protection  is  sought  do  not 
raise  questions  related  to  operability.  In 
contrast,  applications  drawn  to 
inventions  whose  sole  identified  use  is 
the  treatment  of  human  disorders 
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frequently  require  consideration  of 
operability  issues,  particularly  for 
inventions  drawn  to  treatment  of 
disorders  presently  considered 
“incurable”  (e.g.,  cancer,  HIV).  While 
necessarily  fact  dependent,  resolution  of 
questions  regarding  operability  has  been 
aided  by  a  number  of  decisions  from  the 
Federal  courts  and  from  the  PTO  Board 
of  Patent  Appeals  and  Interferences. 
These  holdings  have  addressed  such 
issues  as  whether  a  therapeutically 
related  invention  must  be  shown  to  be 
safe  and  effective  in  humans,  the  type 
of  evidence  an  applicant  must  provide 
to  demonstrate  that  the  invention  will 
work  as  claimed  and  under  what 
circumstances  the  PTO  may  require  an 
applicant  to  provide  such  evidence.  See 
e.g..  In  re  Longer,  503  F.2d  1380, 183 
U.S.P.Q.  288  (C.C.P.A.  1974);  In  re 
Anthony,  414  F.2d  1383, 162  U.S.P.Q. 
594  (C.C.P.A.  1969):  In  re  Hartop,  311 
F.2d  249, 135  U.S.P.Q.  419  (  C.C.P.A. 
1962);  In  re  Malachowiski,  530  F.2d 
1402, 189  U.S.P.Q.  432  (C.C.P.A.  1976), 
Ex  parte  Balzarini,  21  U.S.P.Q.2d  1892 
(B.P.A.1. 1991);  Ex  parte  Rubin,  5 
U.S.P.Q.2d  1461  (B.P.A.1. 1987).  See 
also.  Manual  of  Patent  Examining 
Procedure,  §  608,01  (p)(A)(5th  Ed.,  Rev. 
16  1994). 

Examination  of  patent  applications 
claiming  products  and  processes  for 
treating  human  disorders,  particularly 
those  for  which  no  known  cure  exists, 
can  be  challenging  and  controversial. 

For  example,  some  have  expressed 
concern  over  the  nature  of  quantity  of 
evidence  required  by  the  PTO  during 
examination  to  support  claims  for 
inventions  used  to  treat  human 
disorders.  Such  requirements  are  cited 
as  being  an  improper  use  of  the  utility 
or  enablement  requirements  to  assess 
the  effectiveness  or  safety  of  a  human 
therapeutic  invention.  Yet,  others  have 
identified  important  public  policy 
justifications  for  the  PTO  to  review' 
operability  of  inventions  to  be  used  to 
treat  human  disorders.  A  patent 
provides  the  public  with  a  high-quality 
technically  accurate  disclosure  of  a  new, 
useful  and  nonobvious  invention. 
However,  with  the  imprimatur  of  the 
Federal  Government,  a  patent  can  also 
affect  the  commercial  prospects  of  the 
invention  in  question,  and  can  raise  or 
lower  expectations  of  those  afflicted 
with  the  illness  the  invention  is 
designed  to  treat. 

The  PTO,  therefore,  seeks  public 
input  on  legal  standards  governing  the 
requirement  of  operability  of  inventions 
under  35  U.S.C.  101  and  112,  first 
paragraph,  and  their  application  during 
patent  examination. 

1.  Do  you  believe  that  the  legal 
standards  governing  proof  of  operability 


for  inventions  relating  to  treatment  of 
human  disorders  under  the  utility 
requirement  of  35  U.S.C.  101  and  under 
the  enablement  requirement  of  35  U.S.C. 
112,  first  paragraph,  as  developed  and 
interpreted  by  the  Federal  courts,  are 
sufficiently  clear  and  appropriate?  If 
not,  please; 

(a)  identify  aspects  of  the  law  that  you 
believe  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  any  changes  to  these  legal 
standards  you  believe  w'ould  be 
desirable. 

2.  Do  you  believe  the  PTO  is  correctly 
and  uniformly  applying  the  legal 
standards  governing  proof  of  operability 
under  35  U.S.C.  §  101  and  §  112,  first 
paragraph,  during  examination  of  patent 
applications  claiming  inventions  for 
treatment  of  human  disorders?  If  not, 
please; 

(a)  identify  specific  practices  that  you 
believe  are  inappropriate,  particularly 
with  respect  to  evidentiary  requirements 
to  establish  operability,  effectiveness  or 
safety  of  a  claimed  human  therapeutic 
product  or  process; 

(b)  provide  or  summarize  examples 
where  you  believe  the  PTO  has 
incorrectly  or  inappropriately  imposed 
or  maintained  an  evidentiar>' 
requirement  to  support  operability, 
under  either  §  101,  §  112  or  both,  of  an 
invention  for  use  in  treatment  of  a 
human  disorder; 

(c)  identify  changes  you  would  like  to 
see  the  PTO  make  in  examination  of 
applications  claiming  inventions  related 
to  treatment  of  human  disorders  under 
35  U.S.C.  §  101  or  §  112,  first  paragraph; 
and 

(d)  discuss  the  implications  of  such 
changes,  not  only  for  patent  applicants 
seeking  protection,  but  also  for  scientific 
re.search  and  development  related  to 
treatment  of  human  disorders  as  well  as 
the  public  health  and  welfare. 

3.  Do  you  believe  legal  standards  and 
examining  practices  in  foreign  systems 
provide  a  better  framew'ork  than  is 
available  in  the  United  States  for 
assessing  patentability  questions  related 
to  operability  of  inventions  for  treating 
human  disorders?  Please  identify 
desirable  or  undesirable  practices  of 
foreign  offices,  particularly  the  Japanese 
Patent  Office  and  the  European  Patent 
Office,  in  this  regard. 

C.  Technical  Standards  Used  in 
Measuring  Nonobviousness  and 
Enablement  of  Biotechnological 
Inventions 

The  law  governing  nonobviousness 
for  biotechnological  inventions, 
particularly  those  involving 
manipulation  of  genetic  material,  has 
been  refined  through  a  series  of 


decisions  by  the  Court  of  Appeals  for 
the  Federal  Circuit,  and  by  the  PTO 
Board  of  Patent  Appeals  and 
Interferences.  See,  e.g.,  Amgen,  Inc.  v. 
Chugai  Pharmaceutical  Co.,  927  F.2d 

1200. 18  U.S.P.Q.2d  1016  (Fed.  Cir. 

1991);  In  re  Bell,  991  F.2d  781,  26 
U.S.P.Q.2d  1529  (Fed.  Cir.  1993);  In  re 
O’Farrell,  853  F.2d  894,  7  U.S.P.Q2d 
1673  (Fed.  Cir.  1988);  Ex  parte 
Anderson,  30  U.S.P.Q.2d  1866  (B.P.A.1. 
1993);  Ex  parte  Deuel,  27  U.S.P.Q.2d 
1360  (B.P.A.1. 1993):  appeal  docketed. 
No.  94-1202  (Fed.  Cir.  Feb.  25, 1994); 

Ex  parte  Mowa,  31  U.S.P.Q.2d  1027 
(B.P.A.1. 1993).  Similarly,  important 
questions  regarding  enablement  of  such 
inventions  has  been  addressed  in  a 
number  of  decisions  by  the  Federal 
Circuit.  See,  e.g.,  Amgen,  927  F.2d  at 

1212. 18  U.S.P.Q.2d  at  1026;  In  re 
Wright,  999  F.2d  1557;  27  U.S.P.Q.2d 
1510  (Fed.  Cir.  1993);  In  re  Wands.  858 
F.2d  731,  8  U.S.P.Q.2d  1400  (Fed.  Cir. 
1988);  In  re  Vaeck,  947  F.2d  488,  20 
U.S.P.Q.2d  1438  (Fed.  Cir,  1991);  In  re 
Goodman,  11  F.3d  1046,  29  U.S.P.Q.2d 
2010  (Fed.  Cir.  1993).  This  growing 
body  of  decisions  has  provided  the 
patent  bar  and  the  PTO  wdth  much 
needed  guidance  on  application  of  the 
statutory  conditions  of  patentability  for 
biotechnology  inventions. 

However,  the  state  of  the  art  in  the 
various  fields  of  technology  that  make 
up  biotechnology  is  advancing  rapidly. 
Research,  development  and 
commercialization  in  the  field  of  genetic 
engineering,  in  particular,  has 
undergone  significant  changes  over  the 
past  decade.  For  example,  in  the  early 
1980s,  efforts  to  elucidate  and  isolate  a 
gene  sequence  typically  began  with 
work  on  a  known  protein.  If  possible, 
one  would  sequence  all  or  a  portion  of 
the  amino  acid  sequence  of  the  protein. 
Then,  armed  with  this  information,  a 
researcher  could  design  DNA  probes 
and  eventually  identify  and  isolate  the 
gene  encoding  the  protein  of  interest. 
Today,  scientists  can  sometimes  identify 
a  fragment  of  an  expressed  gene  well 
before  they  know  anything  about  the 
eventual  whole  gene  or  its  expression 
product.  While  this  makes  it  possible  for 
researchers  to  easily  gain  access  to 
genetic  information,  it  can  also  create 
problems  for  an  inventor  concerned 
about  gaining  meaningful  patent 
protection  for  the  technology  under 
development. 

Changes  in  the  state  of  the  art  affect 
determinations  as  to  the  level  of  skill 
possessed  by  an  individual  w'orking  in 
the  field  of  technology  of  an  invention. 
And  this  assessment  affects  the  PTO’s 
application  of  two  of  the  statutory 
requirements  of  patentability.  Under  3,5 
U.S.C.  103.  nonobviousness  of  an 
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invention  is  measured  through  reference 
to  knowledge  and  experience  of  one  of 
ordinary  skill  in  the  art.  Under  35  U.S.C. 
112,  adequacy  of  disclosure  of  an 
application  is  measured  from  the 
perspective  of  one  skilled  in  the  art  to 
which  the  invention  pertains.  Changes 
in  the  level  of  skill  in  the  art  thus 
directly  affect  how  the  PTO  reaches 
conclusions  regarding  patentability  of 
inventions,  particularly  where  the  state 
of  the  art  is  advancing  rapidly. 

Some  patent  practitioners  and 
biotechnology  company  representatives 
have  expressed  concerns  related  to  how 
the  PTO  assesses  the  skill  level  of 
individuals  working  in  the  various 
fields  of  biotechnology.  For  example, 
some  argue  that  ’♦  if  inappropriate  for 
the  PTO  to  reject  an  invention  involving 
genetic  manipulation  as  being  obvious 
over  prior  art  disclosing  conventional 
genetic  engineering  techniques  while  at 
the  same  time  rejecting  the  application 
as  not  being  in  compliance  w'ith  the 
enablement  requirement  under  section 
112.  Similarly,  some  have  criticized  the 
PTO  for  rejecting  claims  to  monoclonal 
antibodies  as  being  obvious  over 
disclosure  of  the  antigen  that  serves  as 
the  basis  for  making  the  antibody  in 
view  of  conventional  hybridoma 
technology,  while  at  the  same  time 
requiring  an  applicant  to  deposit 
samples  of  the  hybridoma  pursuant  to 
the  enablement  requirement  of  section 
112.  Still  others  suggest  that  the  PTO  is 
imposing  a  “per  se”  rule  of  obviousness 
for  inventions  involving  sequencing  and 
expression  of  genes  once  “any” 
sequence  information  has  been  publicly 
disclosed,  whether  that  sequence 
information  takes  the  form  of  a  partial 
amino  acid  sequence  of  a  protein  or 
DNA  sequence  information  derived 
from  the  expression  of  the  gene.  It  has 
been  suggested  that  such  an  approach 
improperly  attributes  a  much  higher 
level  of  skill  to  the  person  of  “ordinary” 
skill  in  the  art  than  is  appropriate  at  this 
time. 

It  is  difficult  for  the  PTO  to  respond 
to  these  concerns,  particularly  when 
expressed  anecdotally.  To  receive  a 
patent,  an  invention  for  which  patent 
protection  is  sought  must  comply  with 
all  statutory  requirements  of 
patentability.  The  PTO  examines  each 
patent  application  on  its  own  merits  and 
does  not  apply  per  se  rules  regarding 
obviousness,  enablement  or  any  other 
statutory  requirement  of  petentability. 
Furthermore,  the  PTO  strives  to  ensure 
that  its  examining  practices  reflect 
appropriate  scientific  and  technological 
standards.  The  PTO  thus  seeks  public 
input  to  help  it  ensure  that  it  is  properly 
construing  and  applying  the  statutory 
requirements  of  patentability. 


particularly  those  that  depend  upon 
evaluation  of  skill  levels  in  the  field  of 
biotechnology. 

1.  Do  you  helieve  the  legal  standards 
governing  assessment  of  the  ordinary 
level  of  skill  in  the  art  for  purposes  of 
nonobviousness  under  35  U.S.C.  103,  as 
developed  and  interpreted  by  the 
Federal  courts,  are  sufficiently  clear  and 
appropriate  for  biotechnology 
inventions?  If  not, 

(a)  identify  aspects  of  the  law  that  you 
believe  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  any  changes  to  these  legal 
standards  you  believe  would  be 
desirable. 

2.  Do  you  believe  the  legal  standards 
governing  assessment  of  the  level  of 
skill  attributable  to  a  person  “skilled  in 
the  art”  in  determinations  made  under 
35  U.S.C.  112,  first  paragraph,  as 
developed  and  interpreted  by  the 
Federal  courts,  are  sufficiently  clear  and 
appropriate?  If  not, 

(a)  identify  aspects  of  the  law  that  you 
believe  lack  clarity  or  are  inappropriate, 
citing  relevant  cases;  and 

(b)  identify  any  changes  to  these  legal 
standards  you  believe  would  be 
desirable. 

3.  Do  you  believe  the  PTO  is  correctly 
assessing  the  level  of  skill  possessed  by 
persons  working  in  the  field  of 
biotechnology  in  determinations  it 
makes  regarding  nonobviousness  under 
35  U.S.C.  103  and  enablement  under 
section  112,  first  paragraph?  In 
particular: 

(a)  Do  you  believe  that  PTO  is 
properly  assessing  the  level  of  “ordinary 
skill”  in  the  art  of  biotechnology  under 
35  U.S.C.  103?  If  not,  please  provide 
examples  and  identify  specific 
situations  where  determinations  have 
not  been  made  that  reflect  the 
appropriate  standard. 

(b)  Do  you  believe  that  PTO  is 
properly  assessing  the  level  of  skill 
possessed  by  biotechnology  inventors  in 
determining  compliance  of  an 
application  with  35  U.S.C.  112,  first 
paragraph?  If  not,  please  provide 
examples  and  identify  specific 
situations  where  determinations  have 
not  been  made  that  reflect  the 
appropriate  standard. 

(c)  Do  you  believe  the  PTO  should 
equate  the  knowledge  and  experience  of 
a  person  “skilled  in  the  art  to  which  the 
invention  pertains”  under  section  112  to 
that  possessed  by  a  “person  of  ordinary 
skill  in  the  art”  under  section  103? 
Please  explain  the  basis  for  your 
conclusions. 

4.  Are  there  specific  practices  of  the 
PTO  with  regard  to  determinations 
under  35  U.S.C.  103  or  112  for 
biotechnological  inventions  that  you 


believe  are  inappropriate  or  inconsistent 
with  legal  precedent?  If  so, 

(a)  please  identify  with  specificity  the 
practices  in  question,  providing 
examples; 

(b)  explain  why  the  identified 
practices  are  inappropriate  or 
inconsistent  with  relevant  legal 
precedent; 

(c)  suggest  specific  changes  that 
would  address  your  concerns;  and 

(d)  explain  the  implications  of  such 
changes,  not  only  for  inventors  seeking 
patent  protection,  but  for  researchers 
and  third  parties  engaged  in 
biotechnology  research  and 
development. 

5.  Do  you  believe  legal  standards  and 
examining  practices  in  foreign  systems 
provide  a  better  framework  for  making 
patentability  determinations  that 
depend  upon  the  level  of  skill  in  the 
relevant  field  of  biotechnology  than  is 
utilized  in  the  United  States?  Please 
identify  desirable  and  undesirable 
practices  of  foreign  offices,  particularly 
the  Japanese  Patent  Office  and  the 
European  Patent  Office,  in  this  regard. 

D.  Implications  of  Pending  Legislative 
Patent  Reform  on  PTO  Operations  and 
Examination  Procedures 

Several  patent  reform  initiatives  are 
pending  before  or  under  consideration 
by  the  Congress.  These  include 
measures  that  would  provide  a  20-year 
patent  term  measured  from  the  U.S. 
filing  date  of  an  application,  establish  a 
provisional  patent  application  system, 
permit  patent  applicants  to  claim 
domestic  priority  to  previously  filed 
U.S.  applications,  and  automatically 
publish  patent  applications  18  months 
after  their  earliest  effective  filing  date. 
Implementation  of  these  measures, 
should  they  be  enacted  into  law,  will 
require  careful  consideration  of  the 
objectives  of  the  legislation  and  the 
special  needs  of  users  of  the  patent 
system,  particularly  those  from  the 
biotechnology  and  related  industries. 
For  this  reason,  the  PTO  seeks  public 
input  as  to  how  to  best  implement 
changes  to  patent  examining  procedures 
and  its  operations  that  may  be  required 
if  these  legislative  reforms  are  enacted. 

1.  Do  you  believe  there  are  procedural 
steps  that  the  PTO  could  adopt  to 
facilitate  use  of  a  provisional 
application  filing  system  by 
biotechnology  inventors,  particularly 
with  respect  to  filing  of  DNA  or  amino 
acid  sequence  information? 

2.  The  PTO  is  spending  in  excess  of 
$2  million  to  obtain  the  special 
computer  capability  for  storing  and 
searching  DNA  sequence  information. 
Do  you  believe  this  cost  should  be 
recovered  from  all  patent  applicants,  or 
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only  applicants  who  file  applications 
which  require  use  of  these  special 
facilities? 

3.  Please  identify  changes,  if  any,  to 
current  restriction  practices  that  you 
believe  would  be  appropriate  in  a  patent 
system  that  provides  for  automatic 
publication  of  applications  and  a  20- 
year  patent  term  measured  from  filing. 

In  discussing  this,  please: 

(a)  indicate  requirements  or  measures 
that  would  be  appropriate  for  the  PTO 
to  impose  on  patent  applicants  to  enable 
it  to  examine  multiple  patentably 
distinct  inventions  in  a  single 
application,  and 

Cb)  identify  practices  of  foreign 
offices,  particularly  the  Japanese  Patent 
Office  and  the  European  Patent  Office, 
with  regard  to  unity  of  invention  for 
applications  claiming  inventions 
involving  genetic  material  that  would  be 
appropriate  or  inappropriate  for  use  by 
the  PTO. 

4.  Please  identify  changes  to  other 
aspects  of  PTO  examining  practices  or 
operations  that  could  be  made  in 
implementing  a  20-year  patent  term, 
provisional  application  filing,  or  18- 
month  publication  that  you  believe 
would  be  desirable  or  beneficial  for  the 
biotechnology  industry.  If  possible, 
please  comment  on  procedures  available 
in  foreign  systems  that  you  believe 
would  be  desirable  for  the  U.S.  to  adopt 
in  implementing  these  changes. 

E.  Experimental  Use  Defense  to  Patent 
Infringement 

Note:  The  PTO  has  previously  solicited 
written  comments  on  the  experimental  use 
defense  to  patent  infidngement.  See,  Public 
Hearings  and  Request  for  Comments  on 
Economic  Aspects  of  the  U.S.  Patent  System, 
58  FR  68394  (December  27, 1993); 
Cancellation  of  Public  Hearings  on  Economic 
Aspects  of  the  U.S.  Patent  System,  59  FR 
1935  (January  13, 1994).  Several  individuals, 
in  responding  to  this  earlier  request  for 
public  comment,  expressed  a  desire  to 
present  oral  remarks.  Those  individuals 
interested  in  testifying  on  the  topics 
presented  in  the  earlier  Federal  Register 
notice  are  invited  to  do  so  at  this  public 
hearing.  In  addition,  those  interested  in 
offering  written  comments  on  the  topics 
presented  in  the  earlier  notice  may  provide 
those  comments  in  conformance  with  the 
guidelines  outlined  in  this  notice. 

F.  Protection  Afforded  by  Plant  Patents 

Under  section  163  of  title  35,  United 

States  Code,  a  plant  patent  affords  its 
holder  only  the  right  to  exclude  others 
from  sexually  reproducing  the  plant  or 
using  the  plant  so  reproduced.  As  such, 
protection  afforded  by  a  plant  patent 
does  not  extend  to  parts  of  the  protected 
plant,  such  as  harvested  material  (e.g., 
table  fruit,  cut  flowers,  etc.).  This  has 
enabled  growers  to  reproduce  and  use. 


outside  the  United  States,  plants  subject 
to  a  U.S.  plant  patent,  and  subsequently 
import  products  harvested  from  such 
plants,  to  the  detriment  of  the  U.S.  plant 
patent  owner. 

Legislation  presently  pending  before 
Congress  would,  if  enacted,  permit  the 
United  States  to  adhere  to  the  1991  Act 
of  the  International  Convention  for  the 
Protection  of  New  Varieties  of  Plants 
(UPOV).  In  accordance  with  the 
provisions  of  that  Convention,  the 
United  States  would  thus  amend  its 
laws  to  provide,  among  other  things, 
protection  for  harvested  material 
obtained  from  sexually  reproduced 
plant  varieties. 

Note:  The  most  commonly  used  title  of 
protection  for  sexually  reproduced  plant 
varieties  is  the  Plant  Variety  Protection  Act 
sections  2321-2582,  title  7,  United  States 
Code,  which  is  administered  by  the  U.S. 
Department  of  Agriculture.  As  the  agency 
charged  with  administration  of  the  Plant 
Patent  Act,  the  PTO  is  interested  in  obtaining 
public  comments  on  the  following  question. 

1.  Do  you  believe  that  the  Plant  Patent 
Act  should  be  amended  to  permit  a 
holder  of  United  States  plant  patent  to 
exercise  exclusive  rights  with  respect  to 
parts  of  a  protected  plant,  such  as 
material  harvested  from  the  juant? 

G.  Other  Issues 

Parties  may  address  matters  not 
specifically  identified  in  the  above 
sections.  If  this  is  done,  parties  are 
requested  to: 

— Label  that  portion  of  their  response  as 
“Other  Issues”; 

— Clearly  identify  the  matter  being 
addressed; 

— Provide  examples,  where  appropriate, 
that  illustrate  the  matter  addressed; 

— Identify  any  relevant  legal  authorities 
applicable  to  the  matter  being 
addressed;  and 

— Provide  suggestions  regarding  how 
the  matter  should  be  addressed  by  the 
PTO. 

III.  Guidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  must 
adhere  to  the  following  guidelines: 

1.  Anyone  wishing  to  testify  at  the 
hearings  must  request  an  opportunity  to 
do  so  no  later  than  October  12, 1994. 
Requests  to  testify  may  be  accepted  on 
the  date  of  the  hearing  if  sufficient  time 
is  available  on  the  schedule.  No  one  will 
be  permitted  to  testify  without  prior 
approval. 

2.  Requests  to  testify  must  include  the 
speaker’s  name,  affiliation  and  title, 
phone  number,  fax  number,  mailing 
address,  and  Internet  mail  address  (if 
available).  Parties  may  include  in  their 
request  and  indication  as  to  whether  the 
party  wishes  to  testify  during  the 


morning  or  afternoon  session  of  the 
hearing. 

3.  Speakers  will  be  provided  between 
7  and  15  minutes  to  present  their 
remarks.  The  exact  amount  of  time 
allocated  per  speaker  will  be 
determined  after  the  final  number  of 
parties  testifying  has  been  determined. 
All  efforts  will  be  made  to  accommodate 
requests  for  additional  time  for 
testimony  presented  before  the  day  of 
the  hearing. 

4.  Speakers  may  provide  a  written 
copy  of  their  testimony  for  inclusion  in 
the  record  of  the  proceedings.  These 
remarks  should  be  provided  no  later 
that  October  28, 1994. 

5.  Speakers  must  adhere  to  guidelines 
established  for  testimony.  These 
guidelines  will  be  provided  to  all 
speakers  on  or  before  October  14, 1994. 
A  schedule  providing  approximate 
times  for  testimony  will  be  provided  to 
all  speakers  the  morning  of  the  day  of 
the  hearing.  Speakers  are  advised  that 
the  schedule  for  testimony  will  be 
subject  to  change  during  the  course  of 
the  hearings. 

IV.  Other  Information 

Questions  regarding  the  Convention 
facilities  or  lodging  in  the  San  Diego 
area  should  be  directed  to  the  San  Diego 
Convention  Center  Corporation,  by 
phone  to  (619)  236-6500,  or  by  fax  to 
(619) 236-6849. 

Dated:  August  25, 1994. 

Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  94-21485  Filed  8-31-94;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

The  Joint  Staff;  National  Defense 
University  Board  of  Visitors 

AGENCY:  National  Defense  University, 
Department  of  Defense. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  President,  National 
Defense  University  has  scheduled  a 
meeting  of  the  Board  of  Visitors. 

DATES:  The  meeting  will  be  held 
between  0800-1200  and  1330-1530  on 
29  September  1994. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Command  Conference  Room, 
Marshall  Hall,  Building  62,  Fort  Lesley 
J.  McNair. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Director,  University  Plans  and 
Programs,  National  Defense  University, 
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Fort  Lesley  J.  McNair,  Washington,  DC 
20319-6000.  To  reserve  space, 
interested  persons  should  phone  (202) 
287-9416. 

SUPPLEMENTARY  INFORMATION;  The 
agenda  will  include  present  and  future 
educational  and  research  plans  for  the 
National  Defense  University  and  its 
components.  The  meeting  is  open  to  the 
public,  but  the  limited  space  available 
for  observers  will  be  allocated  on  a  first 
come,  first  served  basis. 

Dated:  August  26, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-21546  Filed  8-31-94:  8:45  am] 
BILLING  CODE  5000-04-M 


Membership;  Defense  Mapping  Agency 
Performance  Review  Board 

AGENCY:  Defense  Mapping  Agency 
(DMA)  Department  of  Defense  (DoD). 
ACTION:  Notice  of  membership  of  the 
Defense  Mapping  Agency  Performance 
Review  Board  (DMA  PRB). 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
DMA  PRB.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Board  provides  fair  and 
impartial  performance  appraisals  and 
makes  recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Director,  DMA. 

EFFECTIVE  DATE:  15  September  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.R.  Webster,  Defense  Mapping  Agency, 
Office  of  Human  Resources,  8613  Lee 
Highway,  Fairfax,  VA  22031-2137, 
telephone  (703)  285-9151. 
SUPPLEMENTARY  INFORMATION:  Per  5 
U.S.C.  4314(c)(4),  the  following  is  a 
standing  register  of  executives 
appointed  to  the  DMA  PRB;  specific 
PRB  panels  will  be  constituted  from  this 
standing  register.  Executives  listed  will 
serve  a  one-year  renewable  term, 
effective  15  September  1994. 

Allder,  William  R.  Jr.,  Deputy  Director 
for  Engineering  and  Integration 
Directorate,  DMA  Systems  Center 
Ancell,  A.  Clay,  Deputy  Director  for 
Operations,  DMA 

Bogner,  Cynthia  K.,  Deputy  Comptroller, 
DMA 

Boyd,  Jimmy  W.,  Chief,  Mapping  and 
Charting  Department,  DMA  Aerospace 
Center 

Brown,  William  J.,  Director,  DMA 
Aerospace  Center 

Buck,  Irvin  P.,  Chief,  Scientific  Data 
Department,  DMA  Hydrographic/ 
Topographic  Center 
Coghlan,  Tnomas  K.,  Assistant  Deputy 
Director  for  Operations,  DMA 


Crumpton,  Darryl  E.,  Chief,  Scientific 
Data  Department,  DMA  Aerospace 
Center 

Daugherty,  Kenneth  L,  Deputy  Director, 
DMA 

Gustin,  Russell  T.,  Deputy  Director/ 
Deputy  Director  for  Program 
Execution  Directorate,  DMA  Systems 
Center 

Hall,  Charles  D.,  Deputy  Director  for 
International  Programs,  DMA 
Hall,  Robert  H.,  Deputy  Director  for 
Plans  and  Requirements,  DMA 
Hennig,  Thomas  A.,  Deputy  Director  for 
Technology  and  Information,  DMA 
Hogan,  William  N.,  Director,  DMA 
Hydrographic/Topographic  Center 
Jackson,  Mikel  F.,  Chief,  Digital 
Products  Department,  DMA 
Hydrographic/Topographic  Center 
Johnson,  James  E.,  Chief,  Mapping  and 
Charting  Department,  DMA 
Hydrographic/Topographic  Center 
Labovitz,  Mordecai  Z.,  Deputy  Director 
for  Acquisition,  Installations  and 
Logistics,  DMA 

Madison,  Harold  W.,  Deputy  Director/ 
Deputy  Director  for  Production,  DMA 
Aerospace  Center 
Muncy,  Larry  N.,  Chief,  Analysis 
Division,  DMA  Office  of  Support 
Services 

Peeler,  Paul  L.,  Jr,,  Director,  DMA 
Reston  Center 

Phillips,  Earl  W.,  Director,  DMA 
Systems  Center 

Smith,  Kathleen  M.,  Assistant  Deputy 
Director  for  Technology  and 
Information,  DMA 
Smith,  Lon  M.,  Assistant  Deputy 
Director  for  Advanced  Weapon 
Systems,  DMA 

Smith,  Robert  N.,  Chief,  Digital  Products 
Department,  DMA  Aerospace  Center 
Smith,  William  D.,  Comptroller,  DMA 
Ward,  Curtis  B,,  Deputy  Director/Deputy 
Director  for  Production,  DMA 
Hydrographic/Topographic  Center 
Welch,  Betty  S.,  Deputy  Director  for 
Human  Resources,  DMA 
Dated:  August  26, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-21547  Filed  8-31-94;  8:45  am] 
BILUNG  CODE  500<M)4-M 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  6  October  1994. 


Time  of  Meeting:  0830-1600. 

Place:  Ft.  Belvoir,  Alexandria,  VA. 

Agenda:  The  Army  Science  Board’s 

Infrastructure  and  Environment  Issue 
Group  on  “Army  Housing  Management” 
will  meet  to  receive  briefings  on  current 
policies  and  new  initiatives  and  to  tour 
typical  Army  facilities”.  This  meeting 
will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further  information 
at  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Roard. 

(FR  Doc.  94-21559  Filed  8-31-94;  8:45  am] 

BILLING  CODE  3710-0a-M 


Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  22  September  1994. 

Time  of  Meeting:  0900-1600. 

Place:  Office  of  the  Surgeon  General,  Falls 
Church,  VA. 

Agenda:  The  Army  Science  Board’s  Ad  Hoc 
Study  on  “Review  of  Existing  Toxicity 
Data  and  Human  Estimates  for  Selected 
Chemical  Agents  and  Recommended 
Human  Toxicity  Estimates  Appropriate 
for  Defending  the  Soldier”  will  meet  to 
review  recommended  toxicity  values. 

The  Army  will  brief  the  data  base, 
methodology,  key  studies,  and  identify 
and  discuss  the  differences  between  the 
recommended  values  and  commonly 
used  values.  This  meeting  will  bo  closed 
to  the  public  in  accordance  with  Section 
552b(c)  of  Title  5,  U.S.C.,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C.,  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner, 
may  be  contacted  for  further  information 
at  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Roard. 
[FR  Doc.  94-21609  Filed  8-31-94;  8:45  am] 
BILLING  CODE  3710-08-M 
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Department  of  the  Navy 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed 
Disposal  and  Reuse  of  Mare  Island 
Naval  Shipyard,  Vallejo,  CA 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  in 
association  with  the  City  of  Vallejo, 
California,  announce  their  intent  to 
prepare  a  joint  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  for  the  proposed  disposal  and 
reuse  of  Mare  Island  Naval  Shipyard 
(MINSY).  The  Defense  Base  Closure  Act 
(Public  Law  101-510)  directs  the  Navy 
to  close  MINSY.  The  Navy  will  be  the 
lead  agency  for  NEPA  documentation, 
and  the  City  of  Vallejo  will  be  the  lead 
agency  for  documentation  pursuant  to 
the  California  Environmental  Quality 
Act. 

Mare  Island,  which  is  located  about 
30  miles  northeast  of  San  Francisco,  is 
approximately  3.5  miles  long  by  a  mile 
wide,  and  covers  approximately  5,460 
acres.  The  Navy  facility,  which  is 
scheduled  for  operational  closure  in 
April,  1996  is  currently  developed  with 
industrial,  office,  residential, 
educational,  commercial,  cultural, 
recreational,  institutional,  and  open 
space  uses.  The  EIS/EIR  will  address  the 
disposal  of  the  property  to  public  or 
private  entities  and  the  potential 
impacts  of  reuse  alternatives.  All 
available  property  will  be  disposed  of  in 
accordance  with  the  provisions  of 
Public  Law  101-510  and  applicable 
federal  property  disposal  regulations. 

The  Mare  Island  Reuse  Plan, 
developed  by  the  City  of  Vallejo, 
constitutes  the  preferred  alternative  for 
the  EIS/EIR.  The  Plan  identifies  13 
distinctive  land  use  zones,  plus  broad 
wetland  and  dredge  pond  areas,  and 
includes  recommendations  for  reuse. 
The  EIS/EIR  will  examine  the  potential 
impacts  to  the  environment  that  may 
result  from  implementation  of  the 
preferred  alternative  and  from  three 
alternative  reuse  scenarios.  The 
alternatives  would  include  a  less 
intensive  development  of  the  property, 
still  based  in  large  part  on  the  Reuse 
Plan:  a  development  scenario  reflecting 
the  Reuse  Plan,  public  input  and 
mitigation  for  identified  environmental 
constraints;  and  a  no-action  Alternative, 
which  would  result  in  the  federal 
government  retaining  the  property  in  an 
"inactive”  status. 

Federal,  state  and  local  agencies,  and 
interested  individuals  are  encouraged  to 


participate  in  the  scoping  process  for 
♦he  EIS/EIR  to  determine  the  range  of 
issues  and  reuse  alternatives  to  1» 
addressed.  A  public  scoping  meeting  to 
receive  oral  and  written  comments  will 
be  held  on  September  22, 1994,  at  7:00 
p.m.,  in  the  Joseph  Room  of  the  John  F. 
Kennedy  Library,  located  at  505  Santa 
Clara  Street,  Vallejo,  California.  In 
addition,  written  comments  may  be 
submitted  by  October  7, 1994,  to  Mr. 

Jerry  Hemstock,  Code  09F2JH,  Western 
Division,  Naval  Facilities  Engineering 
Command,  900  Commodore  Drive,  San 
Bruno,  California  94066-2402, 
telephone  (415)  244-3714,  fax  (415) 
244-3737.  For  further  information 
regarding  the  Mare  Island  Reuse  Plan, 
contact  Ms.  Ann  Merideth,  City  of 
Vallejo,  Planning  Division,  555  Santa 
Clara  Street,  Vallejo,  California  94590- 
5934,  telephone  (707)  648-4326,  fax 
(707) 552-0163. 

Dated:  August  29, 1994. 

Saundra  K.  Melancon, 

Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-21647  Filed  8-31-94;  8:45  am) 
BILLING  CODE  38tO-AE-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF94-1 16-000] 

Cave  Creek  Unified  School  District  #93; 
Amendment  to  Filing 

August  26, 1994 

On  August  22, 1994,  and  August  23, 
1994,  Cave  Creek  Unified  School 
District  #  (Applicant)  tendered  for  filing 
amendments  to  its  filing  in  this  docket. 

The  amendments  provide  additional 
information  pertaining  to  the  ownership 
and  technical  aspects  of  its  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittals  constitute  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
September  16, 1994,  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-21558  Filed  8-31-94;  8:45  am) 
BILLING  CODE  8717-0V4N 

[Docket  No.  EL94-87-000,  et  aL] 

Medina  Power  Company,  et  aL;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  25, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Medina  Power  Company 

[Docket  Nos.  EL94-87-000  and  QF91-40- 
0051 

Take  notice  that  on  August  12, 1994, 
Medina  Power  Company,  tendered  for 
filing  its  FERC  Electric  Service  Tariff 
No.  1. 

Copies  of  the  filing  were  served  upon 
Medina’s  jurisdictional  customers  and 
Niagara  Mohawk  Power  Company. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Torco  Energy  Marketing,  Inc. 

[Docket  No.  ER92-429-0041 

Take  notice  that  on  July  28, 1994, 
Torco  Energy  Marketing,  Inc.  filed 
certain  information  as  required  by  the 
Federal  Energy  Regulatory 
Commission’s  September  7, 1989,  order 
in  this  proceeding,  48  FERC  ^  61,294 
(1989).  Copies  of  the  Torco  Energy 
Marketing,  Inc.  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

3.  Boston  Edison  Company 
[Docket  No.  ER94-1 222-000) 

Take  notice  that  on  August  22, 1994, 
Boston  Edison  Company  supplemented 
its  filing  in  this  docket  by  submitting  a 
revised  Exhibit  III  to  its  contract  with 
the  Town  of  Braintree,  Massachusetts, 
as  originally  filed.  The  revised  Exhibit 
III  defines  Base  and  Intermediate  energy 
costs  in  response  to  a  request  by  the  rate 
filing  staff.  Boston  Edison  requests  that 
the  filing  as  supplemented  be  allowed  to 
-become  effective  on  November  1, 1994, 
as  requested  in  its  original  filing  in  this 
docket. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Energy  Resource  Marketing,  Inc. 
[Docket  No.  ER94-1580-0001 

Take  notice  that  on  August  22, 1994, 
Energy  Resource  Marketing,  Inc.  (ERM) 
tendered  for  filing  pursuant  to  Rule  205, 
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18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
October  21, 1994. 

ERM  intends  to  engage  in  electric 
power  and  eneigy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  ERM  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 

ERM  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 
(Docket  No.  ER94-1581-0001 

Take  notice  that  on  August  22, 1994, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company  (CL&P),  a  First  Amendment  to 
Slice  of  System  Agreement  (First 
Amendment)  with  UNITIL  Power 
Corporation  (UNITIL  Power),  as  agreed 
to  by  the  parties. 

NUSCO  requests  that  the  First 
Amendment  become  effective  on 
November  1, 1994.  NUSCO  states  that 
copies  of  the  rate  schedule  have  been 
mailed  or  delivered  to  the  parties  to  the 
First  Amendment. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 
[Docket  No.  ER94-1 583-000) 

Take  notice  that  on  August  23, 1994, 
Commonwealth  Edison  Company 
(ComEd)  submitted  eight  Service 
Agreements,  dated  July  28, 1994, 
establishing  Citizens  Power  and  Light 
Corporation  (Citizens),  Louis  Dreyfus 
Electric  Power,  Inc.  (Louis  Dreyfus), 
NorAm  Energy  Service  (NorAm)  and 
Rainbow  Energy  Marketing  Corporation 
(Rainbow),  as  customers  under  the 
terms  of  ComEd’s  Power  Sales  Tariff 
PS-1  (PS-1  Tariff)  and  AES  Power,  Inc. 
(AES),  Citizens,  Louis  Dreyfus  and 
Rainbow  as  customers  under  the  terms 
of  ComEd’s  Transmission  Service  Tariff 
TS-1  (TS-1  Tariff).  The  Commission 
has  previously  designated  the  PS-1 
Tariff  as  FERC  Electric  Tariff,  Original 
Volume  No.  2.  The  Commission  has 
previously  accepted  the  TS-1  Tariff  for 
filing  and  suspended  rates  (as  modified) 
in  Docket  No.  ER93-777-000. 

ComEd  requests  an  effective  date  of 
July  28, 1994,  and,  accordingly,  seeks 
'  waiver  of  the  Commission’s  notice 


requirements.  Copies  of  this  filing  were 
served  upon  AES.  Citizens,  Louis 
Dreyfus,  NorAm  and  Rainbow  and  the 
Illinois  Commerce  Commission. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER94-1 586-000] 

Take  notice  that  on  August  23, 1994, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  Filing  17  executed  service 
agreements  under  its  Electric  Service 
Tariff  No.  5  and  notices  of  cancellation 
of  its  service  agreement  with  Eastern 
Utilities  Associates,  Inc.  and  with 
Franklin  Electric  Light  Company,  Inc. 
Central  Vermont  also  tendered  several 
technical  amendments  to  its  tariff. 

Central  Vermont  requests  that  the 
Commission  waive  its  notice 
requirements  to  permit  the  executed 
service  agreements  to  become  effective 
according  to  their  terms  and  to  permit 
the  amendments  to  the  tariff  to  become 
effective  on  September  1, 1994.  Central 
Vermont  also  requests  that  the 
Commission  cancel  its  Service 
Agreement  No.  25  with  Eastern  Utilities 
Associates  as  of  the  effective  date  of  its 
newly  executed  Service  Agreement  with 
Montaup  Electric  Company.  Central 
Vermont  states  that  waiver  is 
appropriate  because  it  has  provided 
adequate  notice  to  the  parties  by  filing 
unexecuted  agreements  with  those 
parties  and  then  executing  the 
agreements  with  them,  and  because  the 
modifications  to  the  tariff  are  technical 
modifications  that  have  no  effect  on 
rates. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21548  Filed  8-31-94;  8:45  am) 
BILLING  CODE  6717-01-r> 


[Docket  No.  ER94-602-000,  et  al.) 

Public  Service  Company  of  Colorado, 
et  ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  24, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

(Docket  No.  ER94-502-0001 
Take  notice  that  on  February  16, 1994, 
Public  Serv'ice  Company  of  Colorado 
(Public  Service)  filed  with  the 
Commission  a  letter  agreement  dated 
October  25, 1993,  which  revises  Exhibit 
F  to  the  “Utility  Services  Agreement 
between  Tri-State  Generation  and 
Transmission  Association,  Inc.  and 
Public  Service  Company  of  Colorado.” 
The  Utility  Services  Agreement  had 
previously  been  filed  on  December  29, 
1993;  the  October  25, 1993,  letter 
agreement  was  inadvertently  omitted 
from  the  filing. 

Public  Services  states  that  copies  of 
the  agreement  have  been  served  on  Tri- 
State,  the  Colorado  Office  of  Consumer 
Counsel,  and  the  Colorado  Public 
Utilities  Commission. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Midwest  Power  Systems,  Inc. 

[Docket  No.  ER94-985-000] 

Take  notice  that  on  August  5, 1994, 
Midwest  Power  Systems,  Inc.  tendered 
for  filing  an  amendment  to  its  February 
24, 1994,  filing  in  the  above-reference 
docket. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER94-1 124-000) 

Take  notice  that  on  August  15, 1994, 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  a  rate  designation 
correction. 

MPSI  states  that  copies  of  this  filing 
were  served  on  the  Iowa  Utilities  Board 
and  Western  Area  Power 
Administration. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  New  England  Power  Company 

[Docket  No.  ER94-1 155-0001 

Take  notice  that  on  August  18, 1994, 
New  England  Power  Company  (NEP) 
submitted  for  Filing  a  Power  ^les 
Contract  and  a  Facilities  Support 
Agreement  dated  as  of  January  1, 1994, 
between  NEP  and  Nantucket  Electric 
Company  (Nantucket  Electric)  as  an 
amendment  to  its  initial  filing  in  this 
docket. 

NEP  states  that  the  filed  contracts 
provide  for  the  long  term  sale  by  NEP 
of  electric  capacity  and  energy  to 
Nantucket  Electric  for  resale  on  the 
Island  of  Nantucket.  NEP  further  states 
that  the  revenue  under  the  contracts 
will  not  exceed  the  cost  of  the  service 
provided. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tampa  Electric  Company 
[Docket  No.  ER94-1 197-0001 

Take  notice  that  on  August  15, 1994, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing 
supplementation  and  revisions  to  its 
April  28, 1994,  filing  in  the  above- 
captioned  docket  in  response  to  the  June 
23, 1994,  letter  of  the  Director,  Division 
of  Applications. 

Copies  of  the  filing  have  been  served 
on  all  utilities  with  which  Tampa 
Electric  has  an  interchange  contract  that 
includes  Service  Schedules  A  and  B, 
and  the  Public  Service  Commissions  of 
Florida  and  Georgia. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montana  Power  Company 

[Docket  No.  ER94-1 356-000) 

Take  notice  that  on  July  27, 1994, 
Montana  Power  Company  tendered  for 
filing  an  amendment  to  its  June  14, 

1994,  filing  in  the  above-referenced 
docket. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Canal  Electric  Company 
[Docket  No.  ER94-1405-0001 

Take  notice  that  on  August  17, 1994, 
Canal  Electric  Company  (Canal) 
tendered  for  filing  an  amendment  to  two 
Power  Sale  Agreements  between  itself 
and  United  Illuminating  Company  (UI) 
and  Hudson  Light  and  Power 
Department  (HL&P)  filed  with  the 
Commission  on  June  29, 1994,  in  the 
above-referenced  docket. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyers  and  upon  the 


Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Green  Mountain  Power  Corporation 

[Docket  No.  ER94-1422-0001 

Take  notice  that  Green  Mountain 
Power  Gorporation  on  August  18, 1994, 
tendered  for  filing  an  executed  Electric 
Service  Agreement  between  Green 
Mountain  and  the  Northfield  Electric 
Department  relating  to  the  sale  by  GMP 
of  all  power  and  energy  required  to  meet 
the  demands  of  Northfield’s  electric 
service  customers. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER94-1 529-000) 

Take  notice  that  Mid-Continent  Area 
Power  Pool,  on  August  18, 1994, 
tendered  for  filing  an  amendment  to  the 
filing  made  August  2, 1994,  in  this 
proceeding,  to  include  certain 
Appendices  that  had  been  omitted  from 
the  earlier  submission. 

Copies  of  the  filing  were  served  on  the 
Illinois  Commerce  Commission,  Iowa 
State  Utilities  Board,  Michigan  Public 
Service  Commission,  Minnesota  Public 
Utilities  Commission,  Montana  Public 
Service  Commission,  Nebraska  Power 
Review  Board,  North  Dakota  Public 
Service  Commission,  South  Dakota 
Public  Utilities  Commission,  and  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Boston  Edison  Company 
[Docket  No.  ER94-1 551-000) 

Take  notice  that  on  August  11, 1994, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Letter 
Agreement  extending  the  date  under  the 
contracts  listed  in  Appendix  A  for  the 
13  affected  Massachusetts  Municipal 
Systems  to  submit  disputes  to  Boston 
Edison  regarding  1992  calendar  year 
billings  for  their  entitlements  in  Boston 
Edison’s  Pilgrim  nuclear  power  plant. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  LTV  Steel  Mining  Company  A 
Limited  Partnership 

[Docket  No.  ER94-1556-(X)0l 

Take  notice  that  on  August  15, 1994, 
LTV  Steel  Mining  Company,  a  limited 
partnership  organized  under  the  laws  of 
Minnesota,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service, 


Tariff  No.  0001.  The  proposed  changes 
modify  the  rate  for  the  sale  of 
inadvertent  power  flows  from  LTV 
Mining  to  Minnesota  Power  &  Light  in 
excess  of  stated  tolerances.  The  charge 
for  inadvertent  flows  within  the  stated 
tolerances  remains  unchanged. 

The  proposed  change  in  being  made 
in  order  to  create  an  incentive  for  LTV 
Mining  to  eliminate  or  reduce  the 
incidence  of  inadvertent  flows. 

Copies  of  the  filing  were  served  upon 
Minnesota  Power  &  Light. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER94-1 557-000) 

Take  notice  that  on  August  16, 1994, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  Enron 
Power  Marketing,  Inc.  (Enron)  and 
Virginia  Power,  dated  July  29, 1994, 
under  the  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Enron  under  the  rates,  terms 
and  conditions  of  the  Power  Sales  Tariff 
as  agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PSI  Energy,  Inc. 

[Docket  No.  ER94-1 565-000) 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  August  19, 1994,  tender^  for  filing 
an  Interchange  Agreement,  dated 
August  1, 1994,  between  PSI  and 
Tennessee  Valley  Authority  (TVA). 

The  Interchange  Agreement  provides 
for  the  following  service  between  PSI 
and  TVA: 

1.  Service  Schedule  A — Short-Term 

Capacity  and  Energy 

2.  Service  Schedule  B^Economy 

Energy 

3.  Service  Schedule  C — Non 

Displacement  Energy 

PSI  and  TVA  have  requested  an 
effective  date  of  October  6, 1994. 

Copies  of  the  filing  were  served  on 
Tennessee  Valley  Authority,  the 
Tennessee  Public  Service  Commission 
and  the  Indiana  Utility  Regulatory 
Commission. 
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Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Light  Company 
(Docket  No.  ER94-1 566-0001 

Take  notice  that  Central  Illinois  Light 
Company  (CELCO)  tendered  for  filing  on 
August  18, 1994,  a  contract  amendment 
to  the  Service  Schedules  contained  in 
CILCO’s  Interconnection  Agreement 
with  Central  Illinois  Public  Service 
Company  (CILCO  Rate  Schedule  FERC 
No.  26).  This  amendment  has  been  filed 
for  the  purpose  of  reflecting  current 
costs  in  the  rates  and  consolidating 
several  service  schedules. 

CILCO  proposes  the  rate  schedule 
changes  to  be  effective  bn  October  16, 
1994. 

Copies  of  the  filing  were  served  on 
Central  Illinois  Public  Service  Company 
and  the  Illinois  Commerce  Commission. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER94-1567-000) 

Take  notice  that  on  August  18, 1994, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively,  the  “Entergy 
Operating  Companies”),  tendered  for 
filing  the  Transmission  Service 
Agreement  (TSA)  between  Entergy 
Ser\dces  and  Sam  Raj'bum  G&T  Electric 
Cooperative,  Inc.  (“SRG&T”).  The  TSA 
sets  out  the  terms  and  conditions  of  firm 
transmission  service  under  the  Entergy 
Operating  Companies’  Transmission 
Ser\'ice  Tariff  for  sales  by  Entergy  Power 
to  East  Texas  Electric  Cooperative,  Inc. 
for  the  account  of  SRG&T.  Entergy 
Service  requests  that  the  TSA  be  made 
effective  on  August  21, 1994. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Company 
(Docket  No.  ER94-1 569-000) 

Take  notice  that  New  England  Power 
Company  (NEP),  on  August  19, 1394, 
tendered  for  filing  a  service  agreement 
for  additional  service  to  Ncniheast 
Utilities  Service  Company  under  NEP’s 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER94-1 568-0001 

Take  notice  that  on  August  19, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  change  to 
Rate  Schedule  FERC  No.  149,  in  the 
form  of  a  Letter  Agreement  between 
Lassen  Municipal  Utility  District 
(Lassen)  and  PG&E  which  amends 
certain  loss  factors  used  for  calculating 
PG&E’s  power  sales  to  Lassen.  Under 
this  Letter  Agreement,  PG&E  will  use  a 
single,  blended  loss  factor  for  deliveries 
to  Lassen  for  PG&E’s  account  from  a 
third  party  instead  of  separate  loss 
factors  for  demand  and  energy. 

Copies  of  this  filing  were  serv'ed  on 
Lassen  and  the  California  Public 
Utilities  Commission. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  England  Power  Company 
(Docket  No.  ER94-1 570-0001 

Take  notice  that  on  August  19, 1994, 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  service  agreement 
for  system  sales  service  under  NEP’s 
FERC  Electric  Tariff,  Original  Volume 
No.  5  to  Pennsylvania  Power  and  Light 
Company. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Ohio  Power  Company 
(Docket  No.  ER94-1 571-000) 

Take  notice  that  on  August  19, 1994, 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
two  transmission  service  agreements, 
dated  August  1, 1994,  (TSAs),  executed 
by  Cleveland  Public  Power  (CPP)  and 
Ohio  Power  Company  (OPCO),  provide 
for  service  to  be  made  available  to  CPP 
pursuant  to  AEPSC  FERC  Electric  Tariff 
Original  Volume  No.  1.  An  effective 
date  of  August  1, 1994,  was  requested 
for  both  agreements.  . 

A  copy  of  the  filing  w'as  served  upon 
CPP  and  the  Public  Utility  Commission 
of  Ohio. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1 572-0001 

Take  notice  that  on  August  19, 1994, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  Orange 
and  Rockland  Utilities,  Inc.  entered  into 
pursuant  to  RG&E’s  FERC  Electric  Rate 
Schedule,  Original  Volume  1  accepted 


by  the  Commission  in  Docket  No.  ER94- 
1279-000. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1573-0001 
Take  notice  that  on  August  19, 1994, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  Long 
Island  Lighting  Company  entered  into 
pursuant  to  RG&E’s  FERC  Electric  Rate 
Schedule,  Original  Volume  1  accepted 
by  the  Commission  in  Docket  No.  ER94- 
1279-000. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1 574-000] 

Take  notice  that  on  August  19, 1994, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  New 
York  Power  Authority  entered  into 
pursuant  to  RG&E’s  FERC  Electric  Rate 
Schedule,  Original  Volume  1  accepted 
by  the  Commission  in  Docket  No.  ER94- 
1279-000. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER94-1 575-0001 
Take  notice  that  on  August  19, 1994, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  Niagara 
Mohawk  Power  Corporation  entered 
into  pursuant  to  RG&E’s  FERC  Electric 
Rate  Schedule,  Original  Volume  1 
accepted  by  the  Commission  in  Docket 
No.  ER94-1279-000. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER94-1 576-000] 

Take  notice  that  on  August  19, 1994, 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  a 
Supplemental  Agreement  for  the 
Purchase  of  Power  by  Norris  Electric 
Cooperative  from  Central  Illinois  Public 
Service  Company,  dated  August  1994, 
and  Ninth  Revised  Schedule  A,  Points 
of  Delivery,  to  the  underlying  supply 
agreement  between  CIPS  and  Norris 
Electric  Cooperative  (Norris).  CIPS 
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provides  Norris  full-requirements 
service  under  a  long-standing  supply 
agreement.  The  Supplemental 
Agreement  provides  for  an  additional 
delivery  point  for  Norris  and  for  Norris 
to  contract  for  unused  capacity  at  the 
CIPS  Northwest  Effingham  distribution 
substation. 

CIPS  requests  an  effective  date  of 
August  22, 1994,  and  accordingly,  seeks 
waiver  of  the  Commission’s  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Norris  and  the  Illinois 
Commerce  Commission. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  American  Power  Exchange,  Inc. 

[Docket  No.  ER94-1 578-0001 

Take  notice  that  on  August  22, 1994, 
American  Power  Exchange,  Inc.  (APEX) 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1. 

APEX  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  APEX  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
APEX  is  not  in  the  business  of 
generating,  transmitting  or  distributing 
electric  power. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Cincinnati  Gas  &  Electric  Company 

[Docket  No.  ER94-1 579-000) 

Take  notice  that  on  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  on 
August  22, 1994,  tendered  for  filing  an 
Interconnection  Agreement  with  the 
City  of  Hamilton,  Ohio. 

The  Interconnection  Agreement 
proposes  interconnection  service 
schedules  for  emergency  service, 
interchange  power,  short-term  power, 
limited  term  power  and  transmission 
service.  The  Agreement  is  proposed  to 
be  made  effective  as  of  March  1, 1994. 
Copies  of  the  Agreement  were  served 
upon  The  Public  Utilities  Commission 
of  Ohio  and  the  City  of  Hamilton,  Ohio. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Illinois  Power  Company 

[Docket  No.  FA92-^ 3-001) 

Take  notice  that  on  August  17, 1994, 
Illinois  Power  Company  tendered  for 
filing  Exception  No.  1,  Billing  of  the 


Cost  of  Purchases  from  Small  Power 
Production  in  Part  I. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Pacific  Interstate  Transmission 
Company 

[Docket  No.  FA92-75-0011 
Take  notice  that  on  June  13, 1994, 
Pacific  Interstate  Transmission 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  September  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21549  Filed  8-31-94;  8:45  ami 

BILLING  CODE  6717-01-P 


(Docket  No.  CP94-71 3-000.,  et  at.) 

ANR  Pipeline  Company,  et  al.;  Natural 
Gas  Certificate  Filings 

August  24,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

[Docket  No.  CP94-71 3-000) 

Take  notice  that  on  August  12, 1994, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP94-713- 
000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  an  interconnection  between 
ANR  and  Wisconsin  Public  Service 
Corporation  (Public  Service)  for  delivery 


of  natural  gas  to  Public  Service  in 
Portage  County,  Wisconsin,  under 
ANR’s  blanket  certificate  issued  in 
Docket  No.  CP82-480-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  states  that  the  proposed 
interconnection,  known  as  the  Rosholt 
Interconnection,  will  consist  of  2  and  4- 
inch  turbine  meters  located  within  the 
existing  right-of-way  of  the  intersection 
of  ANR’s  Marshfield  Main  line  and 
South  Stevens  Point  Lateral  line  in 
Portage  County,  Wisconsin,  at  an 
approximate  cost  of  $121,000.  This 
proposed  interconnection  will  allow 
Public  Serv'ice  to  provide  new  gas 
service  to  the  Village  of  Rosholt, 
Wisconsin. 

ANR  proposes  to  provide  Public 
Service  with  deliveries  at  the  proposed 
interconnection  through  a  combination 
of  services  under  Rate  Schedule  ETS 
(Enhanced  Transportation  Service),  Rate 
Schedule  FSS  (Firm  Storage  Service), 
and  Rate  Schedule  NNS  (No  Notice 
Service)  of  ANR’s  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  The 
maximum  daily  quantity  of  gas 
delivered  under  the  proposed  services  is 
approximately  1,240  Mcf/d.  ANR  holds 
a  Part  284  blanket  transportation 
certificate  in  Docket  No.  CP88-532  and 
the  volumes  to  be  delivered  will  be 
within  the  certificated  entitlements  of 
the  customer.  ANR  states  that  the 
construction  of  the  Rosholt 
Interconnection  will  have  no  adverse 
impact  on  peak  day  or  annual 
entitlements  for  any  existing  customers. 

Comment  date:  cSctober  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  East  Tennessee  Natural  Gas 
Company 

[Docket  No.  CP94-723-0001 

Take  notice  that  on  August  18, 1994, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  P.O.  Box  2511, 
Houston,  Texas  77252,  filed  in  Docket 
No.  CP94-723-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  modify  an 
existing  receipt  meter  for  use  as  a 
delivery  point  located  in  Morgan 
County.  Tennessee  under  East 
Tennessee’s  blanket  certificate  issued  in 
Docket  No.  CP82-412-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

East  Tennessee  proposes  to  reverse  an 
existing  meter  tube  and  check  valve  that 
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is  currently  designed  for  use  as  a  receipt 
point  so  the  point  can  be  used  as  a 
delivery  point.  East  Tennessee  states 
that  this  has  been  requested  by  its 
customer  GASCXD  Distribution  System  of 
Kentucky.  Inc.  tGASCD)  and  that  it  does 
not  propose  to  increase  or  decrease  the 
total  daily  and/or  annual  quantities  it  is 
authorize  to  deliver  to  GASCO. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Florida  Gas  Transmission  Company 
[Docket  No.  CP94-727-000) 

Take  notice  that  on  August  19, 1994, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP94-727-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157,212)  for 
authorization  to  upgrade  an  existing 
meter  station  which  serves  as  a  delivery 
point  located  in  Polk  County,  Florida 
under  FGT’s  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  upgrade  the  Lake 
Wales  Meter  Station  that  is  used  to 
measure  gas  delivered  to  Chesapeake 
Utilities  Corporation  by  replacing  the 
regulators,  the  orifice  meter,  associated 
headers,  and  related  ancillary 
equipment  with  a  single  4-inch  turbine 
meter  and  related  appurtenant  facilities. 
FGT  states  that  the  proposed  upgrade 
would  not  impact  FGT’s  peak  day  or 
annual  deliveries. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
w'ithin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21550  Filed  8-31-94;  8:45  am] 

BILUNO  CODE  S717-0t-P 

[Docket  No.  CP85-221-034.  et  al.] 

Frontier  Gas  Storage  Company,  et  ai.; 
Natural  Gas  Certificate  Filings 

August  25, 1994. 

Take  notice  that  the  following'filings 
have  been  made  with  the  Commission: 

1.  Frontier  Gas  Storage  Company 

(Docket  No.  CP85-221-0341 
Take  notice  that  on  August  22, 1994, 
Frontier  Gas  Storage  Company 
(Frontier),  %  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  NW,, 
Washington,  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission’s 
February  13, 1985,  Order  in  Docket  No. 
CP82-487-000  et,  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  50,000  MMBtu  of 
Frontier’s  gas  storage  inventory  on  an 
“as  metered”  basis  to  Rainbow  Gas 
Company  (Rainbow). 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission’s 
February  13, 1985,  Order,  Frontier  is 
“authorized  to  commence  the  sale  of  its 
inventory,  fourteen  days  after  filing  the 
executed  agreement  wdth  the 
Commission,  and  may  continue  to  make 
such  sale  unless  the  Commission  issues 
an  order  either,  directing  that  the  sale 
not  take  place  and  setting  it  for  hearing, 
or  permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter. 

Comment  date:  September  15, 1994, 
in  accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Granite  State  Gas  Transmission,  Inc. 

[Docket  Nos.  CP87-39-003  and  CP91-2373- 
0031 

Take  notice  that  on  August  19, 1994, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581, 
filed  an  application  with  the 
Commission,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission’s  regulations,  to 
amend  the  conditions  in  Ordering 
Paragraph  (C)2  of  the  certificate  of 
public  convenience  and  necessity 
issued  on  August  4. 1987,  in  Docket  No. 
CP87-39-000  (40  FERC  TI  61,165)  and 
Ordering  Paragraph  B  of  the  certificate 
issued  on  December  3, 1991,  in  Docket 


No.  CP91-2373-000  (57  FERC  ?  61,297). 
Granite  State  requests  that  the  condition 
on  the  use  of  the  leased  Portland  Pipe 
Line  Corporation  (Portland  Pipe  Line] 
converted  oil  pipeline  be  either 
removed  entirely  or  at  least  modified  to 
authorize  the  use  of  the  pipeline  for  any 
gas  supply  approved  by  the  Department 
of  Energy,  Office  of  Fossil  Fuels  (DOE/ 
FE)  for  importation  by  Bay  State  Gas 
Company  (Bay  State)  and^r  Northern 
Utilities.  Inc.  (Northern  Utilities),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Granite 
State  says  that  in  Docket  No.  CP87-39- 
000,  it  was  authorized  to  lease  the  18- 
inch  former  crude  oil  pipeline  from 
Portland  Pipe  Line  and  convert  it  to 
natural  gas  service  to  complete  a 
delivery  system  which  enabled  Granite 
State  to  import  Canadian  gas  under  a 
contract  with  Shell  Canada,  Ltd.  (Shell) 
for  its  system  supply.  Ordering 
Paragraph  (C)2  of  that  certificate  limited 
the  use  of  the  18-inch  pipeline  to 
transporting  natural  gas  purchased  from 
Shell.  Granite  State  further  says  that  in 
Docket  No.  CP91-2373-000,  it  was 
authorized  to  purchase  another  supply 
of  Canadian  gas  from  Direct  Energy 
Marketing  Limited  (Direct  Energy)  and 
to  import  the  gas  for  its  system  supply 
utilizing  the  leased  18-inch  pipeline. 
Ordering  Paragraph  (B)  of  that  certificate 
authorized  Granite  State  to  lease  and 
operate  the  Portland  Pipe  Line  facilities 
for  any  Granite  State  gas  supply 
approved  by  DOE/FE. 

Granite  State  claims  that  it  has 
restructured  its  operations  in 
compliance  with  Order  Nos.  636  since 
November  1, 1993.  Granite  State  says 
that  it  has  continued  to  purchase  gas 
from  Shell  and  Direct  Energy  at  the 
U.S.-Canadian  border  connection  of  the 
leased  pipeline  and  import  the  gas 
under  NGA  Section  3  authority 
previously  issued.  Granite  State  points 
out  that  it  immediately  resells  the  gas  to 
Bay  State  and  Northern  Utilities  at  the 
point  of  importation,  and  the 
distributors  utilize  their  transportation 
capacity  on  the  leased  18-inch  pipeline 
and  Granite  State’s  other  facilities  to 
transport  the  gas  to  their  markets. 
Granite  State  says  that  as  a  result  of  the 
restructuring.  Bay  State  and  Northern 
Utilities  have  transportation  access  to 
the  U.S.-Canadian  border  on  the  leaseo 
18-inch  pipeline  which  is  still  operated 
by  Granite  State.  The  certificate 
condition  limiting  the  use  of  the  18-inch 
line  prevents  the  two  distributors  from 
independently  obtaining,  importing, 
and  transporting  Canadian  gas  supplies 
over  the  18-inch  leased  pipeline  and 
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Granite  State’s  other  pipeline  facilities 
in  Maine  and  New  Hampshire. 

Granite  State  asserts  that  both  Bay 
State  and  Northern  Utilities  have  been 
issued  DOE/FE  Blanket  Authorizations 
to  import  Canadian  gas  supplies  for 
their  markets  over  other  pipelines 
connected  with  border  delivery  points. 
Granite  State  claims  that  Bay  State  and 
Northern  Utilities  are  prevented  from 
utilizing  their  own  transportation 
capacity  on  the  leased  18-inch  pipeline 
because  of  the  certificate  condition 
limiting  the  use  of  that  pipeline  to  the 
transportation  of  gas  for  which  Granite 
State  holds  import  authorization. 

Granite  State  requests  that  the  certificate 
condition  be  eliminated  or  modified  to 
permit  the  18-inch  pipeline  to  be  used 
also  to  transport  gas  which  Bay  State 
and  Northern  Utilities  are  authorized  to 
import.  Granite  State  says  that  there  is 
sufficient  excess  capacity  in  the  leased 
line  to  accommodate  additional 
transportation,  and  no  new  pipeline 
facilities  on  either  the  Canadian  or  the 
U.S.  side  are  proposed.  Granite  State 
claims  that  no  amendment  is  required  to 
the  Presidential  Permit  (40  FERC 1 
61,177)  issued  it  to  construct,  operate, 
maintain,  and  connect  facilities  at  the 
International  Boundary  between  the 
U.S.  and  Canada  in  connection  with  this 
proposal. 

Comment  date:  September  15, 1994, 
in  accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Trailblazer  Pipeline  Company 
[Docket  No.  CP94-724-0001 

Take  notice  that  on  August  18, 1994, 
Trailblazer  Pipeline  Company 
(Trailblazer),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP94-724-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  the  transportation 
of  natural  gas  under  Rate  Schedules  T 
and  I,  and  charge  Columbia  Gas  an  Exit 
Fee  in  consideration  for  Trailblazer’s 
agreement  to  the  early  termination  of 
transportation  service  under  Rate 
Schedules  T  and  I,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Trailblazer  states  that  pursuant  to  a 
gas  transportation  agreement  between 
Trailblazer  and  Columbia  Gas  dated 
October  8, 1982  (Agreement), 

Trailblazer  receives  for  the  account  of 
Columbia  Gas  up  to  69,500  Mcf  of 
natural  gas  per  day  on  a  firm  basis  and 
additional  quantities  of  natural  gas  on 
an  interruptible  basis  (overrun  gas)  at 
Rockport  in  Weld  County,  Colorado  and 
redelivers  the  gas  for  Columbia  Gas’ 


account  to  Natural  Gas  Pipeline 
Company  of  America  (Natural)  at 
Beatrice  in  Gage  County,  Nebraska. 

Trailblazer  states  that  the  Agreement 
provides  for  a  termination  date  of 
January  1,  2003.  However.  Trailblazer  ^ 
states  that  pursuant  to  a  Stipulation 
between  Trailblazer  and  Columbia  Gas 
dated  May  10, 1994  (Settlement 
Agreement),  Trailblazer  and  Columbia 
Gas  agreed  to  an  early  termination  of  the 
Agreement,  subject  to  Columbia  Gas’ 
paying  Trailblazer  a  negotiated  Exit  Fee 
as  consideration  for  abandonment  of 
transportation  service  under 
Trailblazer’s  Rate  Schedules  T  and  1. 
Trailblazer  further  states  the 
transportation  service  would  be  subject 
to  reinstatement  under  certain 
circumstances. 

Trailblazer  therefore  requests 
permission  and  approval  to  abandon  its 
transportation  service  for  Columbia  Gas 
performed  under  the  Agreement  and 
Trailblazer’s  Rate  Schedules  T  and  I. 
Trailblazer  requests  that  the 
abandonment  be  effective  upon  the  date 
both  the  Bankruptcy  Court  and  the 
Commission  have  issued  final  orders 
approving  the  Settlement  Agreement  as 
contemplated  by  its  terms.  Trailblazer 
also  requests  authority  to  charge  the  Exit 
Fee. 

Comment  date:  September  15, 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

4.  National  Fuel  Gas  Supply 
Corporation 

[Docket  No.  CP94-729-0001 

Take  notice  that  on  August  22, 1994, 
National  Fuel  Gas  Supply  Corporation 
(Supply),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP94-729-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  two  new  delivery  taps  in 
Erie  County,  Pennsylvania,  and  Erie 
County,  New  York,  for  service  to  an 
existing  firm  transportation  customer. 
National  Fuel  Gas  Distribution 
Corporation  (Distribution),  under 
Supply’s  blanket  certificate  issued  in 
Docket  No.  CP83-4-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Supply  proposes  to  construct  and 
operate  facilities  for  service  to 
Distribution,  which  will  deliver  gas  to 
residential  customers  in  New  York  and 
Pennsylvania.  Supply  states  that  the  tap 
in  Pennsylvania  would  he  used  for  the 
delivery  of  150  Mcf  of  gas  to  a  single 
customer  on  an  annual  basis.  Supply 


states  that  the  tap  in  New  York  would 
be  used  for  the  delivery  of  3,000,000 
Mcf  of  gas  on  annual  basis  for  general 
use  by  Distribution’s  customers.  It  is 
stated  that  the  estimated  volumes  are 
within  Distribution’s  existing 
certificated  entitlement  from  Supply.  It 
is  further  stated  that  Supply’s  tariff  does 
not  prohibit  the  proposed  addition  of  a 
delivery  point.  It  is  asserted  that  Supply 
can  accomplish  the  deliveries  without 
detriment  to  its  other  customers. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  NorAm  Gas  Transmission  Company 
[Docket  No.  CP94-730-0001 

Take  notice  that  on  August  22, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
730-000  a  request  pursuant  to  Sections 

157.205. 157.216. 157.211,  and  157.212 
of  the  Commission’s  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 

157.216. 157.211,  and  157.212)  for 
authorization  to  abandon  certain 
facilities  in  Arkansas  and  to  construct 
and  operate  certain  facilities  in 
Arkansas  under  NGT’s  blanket 
certificates  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 

is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  abandon  six  (6)  1- 
inch  U-Shaped  meter  stations  and 
install  six  (6)  1-inch  domestic 
regulators,  costing  $7,102,  at  the 
existing  locations  in  Johnson  and 
Franklin  Counties,  Arkansas.  NGT 
asserts  it  needs  to  replace  the  existing 
meter  stations  on  NGT’s  Lines  BT-11, 
BT-1,  B-106,  and  OM-1  because  of 
reduced  gas  flows.  NGT  states  that  the 
U-Shaped  meter  stations  were  originally 
installed  to  serve  commercial  customers 
of  ARKLA,  a  division  of  NorAm  Energy 
Corp  (ARKLA).  NGT  also  states  that 
ARKLA ’s  existing  customers  have 
discontinued  their  commercial  business, 
and  they  will  only  deliver  510  Mcf  of 
gas  annually  and  6  Mcf  on  a  peak  day, 
for  residential  use,  through  these  new 
facilities.  NGT  asserts  that  the  volumes 
of  gas  to  be  delivered  are  within 
ARKLA ’s  certificated  entitlement,  that 
NGT’s  tariff  does  not  prohibit  the 
addition  of  new  delivery  points,  and 
that  it  has  sufficient  capacity  to 
accomplish  these  deliveries  without 
harming  its  other  customers.  Finally, 
NGT  proposes  to  abandon  a  2-inch  tap 
and  meter  station  located  on  Line  OM- 
1  because  they  say  they  no  longer  need 
it. 
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Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or  ^ 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21681  Filed  8-31-94:  8:45  am] 

BILLING  CODE  6717-01-P 


[Docket  No.  CP94-679-000,  et  al.] 

Great  Lakes  Gas  Transmission  Limited 
Partnership,  et  al.;  Natural  Gas 
Certificate  Filings 

August  26, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

(Docket  No.  CP94-679-0001 

Take  notice  that  on  luly  22, 1994,  as 
supplemented  on  August  23, 1994, 

Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP94-679-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct  a 
meter  station  and  line  tap  to  provide 
new  natural  gas  transportation  service 
for  the  account  of  Northwest  Natural 
Gas  of  Cass  County,  Inc.  (Northwest 
Natural),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Great  Lakes  states  that  it  will  provide 
up  to  500  Mcf  per  day  of  firm 
transportation  service,  pursuant  to  Rate 
Schedule  FT  of  Great  Lakes’  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
for  the  account  of  Northwest  Natural 
between  and  through  the  new  meter 
station  and  line  tap,  and  its  existing 
Carlton.  Minnesota,  meter  station,  both 
of  which  are  located  in  Great  Lakes’ 
Western  Zone. 

Great  Lakes  states  that  the  proposed 
new  meter  station  and  line  tap  will  be 
constructed  adjacent  to  its  main  line 
near  tlie  City  of  Cass,  Minnesota.  Great 
Lakes  contends  that  Northwest  Natural 
will  utilize  Great  Lakes’  service  in 
connection  with  providing  new  natural 
gas  service  to  the  City  of  Cass  Lake, 
displacing  liquid  propane  and  fuel  oil 
service.  In  this  regard.  Great  Lakes 
requests  an  advance  determination  that 
the  related  facility  costs  may  be 
recovered  on  a  system-wide  basis,  so  as 
to  charge  Northwest  Natural  its 
applicable  Part  284  rates  under  Rate 
Schedule  FT.  Absent  this  determination. 
Great  Lakes  submits  that  Northwest 


Natural  will  not  be  able  to  economically 
convert  liquid  propane  and  fuel  oil 
users  to  natural  gas  service. 

Accordingly,  Great  Lakes  requests  that 
its  application  be  deemed  withdrawn  if 
such  advance  rate  determination  is  not 
obtained. 

Comment  date:  September  16, 1994, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

2.  CNG  Transmission  Corporation 
[Docket  No.  CP94-731-0001 

Take  notice  that  on  August  23, 1994, 
CNG  Transmission  Corporation  (CNG) 
445  West  Main  Street,  Clarksburg.  West 
Virginia  26301,  filed  in  Docket  No. 
CP94-731-000  a  request  pursuant  to 
Section  157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  new  “transportation”  tap 
and  appurtenant  facilities,  in  Onondaga 
County,  New  York  to  serve  as  an 
additional  delivery  point  to  New  York 
State  Electric  and  Gas  Corporation 
(NYSEG),  a  combination  gas  and  electric 
local  distribution  company  in  New 
York.  The  new  delivery  point  or  M  &  R 
station  will  be  known  as  the  Old  Seneca 
Turnpike  Connection.  CNG  is  requesting 
this  authorization  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
537-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  states  that  NYSEG  is  the  local 
distribution  system  that  serves  the 
Town  of  Marcellus  and  that  NYSEG 
receives  its  entire  gas  supply  to  serve 
the  Town  of  Marcellus  from  an  existing 
CNG  delivery  point  known  as  the 
Marcellus  Connection.  CNG  further 
states  that  in  recent  years,  during  the 
winter  season,  NYSEG  has  experienced 
extremely  low  pipeline  pressure 
immediately  after  electrical  power 
outages,  which  affect  the  reliability  of 
NYSEG’s  natural  gas  service  in  the 
Marcellus  vicinity.  It  is  stated  that  this 
happens  because  of  the  high  demand  for 
gas  by  residential  consumers  when  the 
electric  system  comes  back  on  line,  and 
gas  furnaces  kick  back  on.  It  is  further 
stated  that  to  mitigate  the  low  pipeline 
pressure,  NYSEG  has  to  bring  it’s 
electric  system  in  Marcellus  back  on 
line  slowly,  in  sections,  thus  prolonging 
the  power  and  heat  outages  on  the 
Marcellus  distribution  system. 

CNG  also  states  that  NYSEG’s  low 
pipeline  pressure  will  be  mitigated, 
without  having  to  restore  electric  power 
in  a  way  that  prolongs  power  and  heat 
outages,  by  the  construction  and 
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operation  of  CNG’s  new,  additional 
delivery  point  to  NYSEG. 

Further,  CNG  states  that  in  addition  to 
reinforcing  NYSEG’s  existing  system 
serving  Marcellus,  CNG’s  new  meter 
and  regulating  station  will  support  the 
growth  that  NYSEG  is  experiencing  in 
this  area.  Current  peak-hour 
requirements  on  NYSEG’s  Marcellus 
system  are  117  Dt  per  hour.  It  is  stated 
that  the  current  maximum  (without 
CNG’s  new  additional  delivery  point) 
that  NYSEG  can  deliver  on  a  peak-hour 
basis  is  123.7  Dt  per  hour. 

CNG  states  further  that  it  needs  to 
construct  only  minimal  facilities,  to 
provide  NYSEG  with  an  additional 
delivery  point,  consisting  of  a  two-inch 
tap,  measurement  and  regulation 
station,  and  approximately  200  feet  of 
two-inch  connecting  line  off  of  CNG’s 
TL-460  pipeline  system  in  the  Town  of 
Skaneateles,  Onondaga  County,  New 
York.  CNG  estimates  the  maximum 
design  capacity  of  the  two  inch  tap  and 
M  &  R  station  to  be  2.8  MMcf  per  day. 

CNG  stated  that  it  will  transport 
quantities  to  NYSEG  under  existing 
transportation  arrangements  with. 
NYSEG.  CNG  further  states  that  it  has 
sufficient  system  delivery  capacity  to 
deliver  the  existing  contract  quantities 
without  disadvantaging  its  existing 
customers,  either  sales  or  transportation. 

CNG  estimates  that  it  will  cost 
approximately  $338,263  to  construct  the 
proposed  facilities,  but  states  that  the 
cost  will  be  fully  reimbursed  by  NYSEG. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 
[Docket  No.  CP94-733-0001 
Take  notice  that  on  August  23, 1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-733-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  install  and  operate  two 
new  delivery  points  to  accommodate 
natural  gas  deliveries  to  Wisconsin  Gas 
Company  (Wisconsin  Gas)  under 
Northern’s  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  it  requests 
authority  to  install  and  operate  two  new 
delivery  points  to  accommodate  natural 
gas  deliveries  pursuant  to  existing 
service  agreements  between  Northern 
and  Wisconsin  Gas.  Northern  states  that 


Wisconsin  Gas  has  requested  two  new 
delivery  points  from  Northern  (the 
Monroe,  Wisconsin  and  Mount  Hope, 
Wisconsin  town  border  stations)  so  they 
may  serve  the  Chalet  Cheese  Co-op  in 
Green  County,  Wisconsin  and  the 
communities  of  Mount  Hope,  Patch 
Grove,  Bloomington,  Cassville,  Beetown 
and  Glen  Haven,  Wisconsin. 

Northern  also  states  the  total  volume 
proposed  to  be  delivei«d  to  Wisconsin 
Gas  at  the  Monroe,  Wisconsin  and 
Mount  Hope,  Wisconsin  town  border 
stations  is  expected  to  result  in  an 
increase  in  Northern’s  peak  day 
deliveries  of  2,026  Mcf  per  day  and 
165,918  on  an  annual  basis. 

Northern  states  that  the  estimated  cost 
to  install  the  Monroe,  Wisconsin  town 
border  station  is  $10,600  and  to  install 
the  Mount  Hope,  Wisconsin  town 
border  station  is  $63,922. 

In  addition.  Northern  states  that  it  has 
sufficient  capacity  to  accommodate  its 
proposal  without  detriment  or 
disadvantage  to  Northern’s  other 
customers. 

Northern  further  states  that  a  copy  of 
their  filing  has  been  mailed  to  each  of 
the  affected  state  commissions. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Company 

[Docket  No.  CP94-734-0001 

Take  notice  that  on  August  23, 1994, 
Williams  Natural  Gas  Company  (WNG) 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP94-734-000  a 
request  pursuant  to  Sections  157.205 
and  157.216(b)  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216(b))  for 
authorization  to  reclaim  measuring  and 
appurtenant  facilities  originally 
installed  in  1953  to  make  a  direct  sale 
of  natural  gas  to  Zinc  Corporation  of 
America  (ZCA),  to  abandon  the 
transportation  of  gas  for  direct  sale  to 
ZCA,  and  to  reclaim  measuring  and 
appurtenant  facilities  originally 
installed  in  1984  to  receive 
transportation  gas  from  ZCA,  under 
WNG’s  blanket  certificate  issued  in 
Docket  No.  CP83-479-000,  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  states  that  the  facilities 
originally  installed  to  make  a  direct  sale 
to  ZCA  are  located  in  Section  3, 
Township  26  North,  Range  12  East, 
Osage  County,  Oklahoma.  WNG  reports 
that  ZCA’s  plant  was  partially  shutdown 
in  1993  and  ZCA  has  now  informed 
WNG  that  the  plant  will  be  permanently 
idled.  WNG  further  states  that  the 


facilities  installed  to  receive 
transportation  gas  from  ZCA  are  located 
in  Section  34,  ’Township  26  South, 

Range  11  East,  Osage  C^nty,  Oklahoma 
and  no  gas  has  been  received  through 
the  facilities  since  1988.  WNG  also 
states  that  the  total  cost  to  reclaim  the 
facilities  at  both  locations  is  estimated 
to  be  approximately  $2,110  with  an 
estimated  salvage  value  of  $3,212. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
hied  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allov/ed 
for  Filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretoiy. 

(FR  Doc.  94-21682  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  6717-41-P 


[Docket  No.  TM95-i-91-000] 

ANR  Storage  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff  Annual 
Charges  Adjustment  Clause 
Provisions 

August  26, 1994. 

Take  notice  that  on  August  24, 1994, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Second  Revised  Sheet  No.  5,  with  a 
proposed  effective  date  of  October  1, 
1994. 

ANR  Storage  states  that  the  Second 
Revised  Sheet  No.  5  reflects  the  new 
ACA  rate  to  be  charged  pier  the  Annual 
Charge  Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  ANR 
Storage  will  be  effective  October  1, 

1994. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  company’s 
jurisdictional  customers. 

Any  pierson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room 
Lois  D.  Cashell, 

Secretory. 

[FR  Doc.  94-21551  Filed  8-31-94;  8:45  am) 
BILLING  CODE  6717-01-M 

[Docket  No.  TM95^-91-000] 

ANR  Storage  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff  Annual 
Charges  Adjustment  Clause 
Provisions 

August  26, 1994. 

Take  notice  that  on  August  24, 1994, 
ANR  Storage  Company  (ANR  Storage) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  Sixth 
Revised  Sheet  No.  1(a),  with  a  proposed 
effective  date  of  October  1, 1994. 

ANR  Storage  states  that  Sixth  Revised 
Sheet  No.  1(a)  reflects  the  new  ACA  rate 
to  be  charged  per  the  Annual  Charge 
Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  ANR 
Storage  will  be  effective  October  1, 

1994. 

ANR  Storage  states  that  copies  of  the 
filing  were  served  upon  the  company’s 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21552  Filed  8-31-94;  8:45  am) 
BILLING  CODE  6717-01-M 

[Docket  No.  TM95-1-1 12-000] 

Blue  Lake  Gas  Storage  Co.;  Notice  of 
Proposed  Changes  in  Annual  Charges 
Adjustment  Clause  Provisions 

August  26, 1994. 

Take  notice  that  on  August  24, 1994, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake),  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  Second  Revised  Sheet  No.  5,  with 
a  proposed  effective  date  of  October  1, 
1994. 

Blue  Lake  states  that  this  sheet 
reflects  Blue  Lake’s  initial  filing  to 
recover  the  Annual  Charge  Adjustment 
(ACA)  as  provided  by  the  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  Blue 
Lake  will  be  effective  October  1, 1994. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company’s 
jurisdictional  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-21553  Filed  8-31-94;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  ER94-6-000  and  EL94-1-000] 

InterCoast  Power  Marketing  Co.; 
Issuance  of  Order 

August  26. 1994. 

On  October  5, 1993,  as  completed  on 
June  22, 1994,  InterCoast  Power 
Marketing  Company  (InterCoast) 
submitted  for  filing  a  proposed  rate 
schedule  for  sales  of  energy  and 
capacity  as  a  marketer  at  market -based 
rates.  InterCoast’s  application  contains  a 
request  for  certain  blanket  approvals 
consistent  with  the  Commission’s 
treatment  of  other  power  marketers.  In 
particular,  InterCoast  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  InterCoast.  On  August  19, 
1994,  the  Commission  issued  an  Order 
Conditionally  Accepting  Market-Ba.sed 
Rate  Schedule  For  Filing  As  Modified, 
And  Granting  And  Denying  Waivers 
And  Authorizations  (Order),  in  the 
above-docketed  proceedings. 
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The  Commission’s  August  19, 1994 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
following  conditions  found  in  Ordering 
Paragraphs  (E),  (F),  and  (G): 

(E)  Within  30  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission’s  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  InterCoast 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(F)  Subject  to  Ordering  Paragraph  (A) 
and  absent  a  request  to  be  heard  within 
the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  InterCoast  is 
authorized  to  issue  securities  and  to 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
InterCoast,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  InterCoast’s  issuance  of 
securities  or  assumption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  19, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-21684  Filed  8-31-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  ER94-1 188-000,  Docket  No. 
ER94-1380-000] 

LG&E  Power  Marketing  Inc.;  Louisville 
Gas  and  Electric  Co.;  Issuance  of 
Order 

August  26, 1994. 

On  April  26, 1994,  as  completed  on 
June  23, 1994,  LG&E  Power  Marketing 
Inc.  (LG&E  Marketing)  submitted  for 
filing  a  proposed  rate  schedule  for  sales 
of  energy  and  capacity  as  a  marketer  at 
market-based  rates.  LG&E  Marketing’s 
application  contains  a  request  for 


certain  blanket  approvals  consistent 
with  the  Commission’s  treatment  of 
other  power  marketers.  In  particular, 
LG&E  Marketing  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  LG&E  Marketing.  On 
August  19, 1994,  the  Commission  issued 
an  Order  Accepting  Market-Based  Rate 
Schedule  For  Filing,  Accepting  For 
Filing  And  Suspending  Revised 
Transmission  Tariff,  Granting  And 
Denying  Waivers  And  Authorizations, 
And  Establishing  Hearing  Procedures 
(Order),  in  the  above-docketed 
proceedings. 

The  Commission’s  August  19, 1994 
Order  granted  blanket  approval  under 
18  CFR  Part  34,  subject  to  the  following 
conditions  found  in  Ordering 
Paragraphs  (G),  (H),  and  (I): 

(G)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission’s  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  LG&E 
Marketing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(H)  Absent  a  request  for  hearing 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above,  LG&E  Marketing  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  LG&E 
Marketing,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(I)  The  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  LG&E  Marketing’s  issuance 
of  securities  or  assumption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  19, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21685  Filed  8-31-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Project  5-021  Montana] 

Montana  Power  Company  and 
Confederated  Sallsh  and  Kootenai 
Tribes;  Intent  to  Conduct  Additional 
Scoping  Meetings  and  Extension  of 
Scoping  Comment  Period 

August  26, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  has 
reviewed,  the  licensee’s  post-licensing 
filing  that  proposes  modifications  to 
project  facilities  and  operation  for  the 
Kerr  Project.  The  project  is  located  at 
Flathead  Lake  in  northwestern  Montana. 

Staffs  initial  evaluation  of  the 
proposed  modifications  was  issued  on 
May  31, 1994,  in  a  draft  environmental 
assessment  (DEA).  The  transmittal  letter 
for  the  DEA  stated  our  intent  to  prepare 
an  environmental  impact  statement 
(EIS).  A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  staff  and 
considered  in  the  final  EIS.  Staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  is  reaching  its  final 
decision. 

Scoping  Meetings 

A  scoping  meeting  was  held  in 
Kalispell,  Montana  on  July  13, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  scheduled  two 
additional  public  scoping  meetings  for 
Tuesday,  September  13,  and 
Wednesday,  September  14, 1994,  to 
supplement  the  July  13  scoping 
meeting.  The  meeting  on  September  13 
will  be  held  at  Cavenaugh’s  20  North 
Main  Street,  Kalispell,  Montana.  The 
meeting  will  begin  at  10  a.m.,  recess  at 
5  p.m.  and  reconvene  at  7  p.m.  The 
meeting  on  September  14  will  be  held 
in  the  Tribal  Council  Chambers  of  the 
Confederated  Salish  and  Kootenai 
Tribes.  The  Tribal  Council  Chambers  are 
located  on  the  first  floor  of  the  Tribal 
Complex,  U.S.  Highway  93  South, 

Pablo,  Montana.  The  meeting  will  begin 
at  10  a.m.,  recess  at  5  p.m.,  and 
reconvene  at  7  p.m.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS. 

The  DEA  will  be  considered  the 
initial  scoping  document.  The  DEA  is 
available  in  the  Commission’s  Reference 
and  Information  Center,  Room  3308,  of 
the  Commission’s  offices  of  941  North 
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Capitol  Street,  NE.  Washington,  DC 
20426. 

Objectives 

At  the  meetings  staff  will:  (1)  Describe 
the  range  of  issues  being  considered  in 
this  post-licensing  proceeding:  (2) 
review  the  conclusions  and 
recommendations  in  the  DEA;  (3) 
receive  input  from  meeting  participants 
on  the  alternatives  considered  in  the 
DEA;  (4)  identify  any  additional  issues 
that  should  be  included  in  the  EIS:  and 
(5)  obtain  any  additional  information 
that  any  entity  feels  should  be 
considered  during  the  preparation  of  the 
EIS. 

Procedures 

The  scoping  meetings  will  be 
recorded  by  a  stenographer  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission’s  public 
record  for  this  proceeding  that  was 
noticed  on  September  21, 1990. 
Interested  persons  who  are  unable  to 
attend,  or  do  not  choose  to  speak  at  the 
scoping  meetings,  may  submit  written 
statements  for  inclusion  in  the  public 
record.  All  written  comments  must  be 
filed  with  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  on  or  before  November  15, 1994. 

All  written  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  the  following  caption:  Kerr 
Project,  FERC  Project  No.  5-021 

Further,  please  note  the  Commission’s 
Rules  of  Practice  and  Procedure, 
requiring  all  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission  and  parties  filing 
documents,  must  also  serve  the 
documents  on  each  persons  whose 
name  is  on  the  official  service  list. 

For  further  information,  please 
contact  Robert  Grieve  at  (202)  219-2665. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc  94-21683  filed  8-31-94:  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  TM95-1-41-000] 

Paiute  Pipeline  Co.;  Notice  of  Change 
in  Annual  Charge  Adjustment 

August  26, 1994. 

Take  notice  that  on  August  23, 1994, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  to  be  a  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheet,  with  a  proposed  effective  date  of 
October  1, 1994: 

First  Revised  Sheet  No.  10 


Paiute  states  that  the  purpose  of  said 
filing  is  to  revise  its  annual  charge 
adjustment  surcharge  in  order  to  recover 
the  Commission’s  annual  charges  for  the 
1994  fiscal  year. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21554  Filed  8-31-94;  8:45  ami 
BILLING  CODE  6717-01-M 

[Docket  No,  TM95-1  -1 1 1  -000] 

Steuben  Gas  Storage  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 
Annual  Charges  Adjustment  Clause 
Provisions 

August  26, 1994. 

'Take  notice  that  on  August  24, 1994, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2, 
Second  Revised  Sheet  No.  1(A),  with  a 
proposed  effective  date  of  October  1, 
1994. 

Steuben  states  that  Second  Revised 
Sheet  No.  1(A)  reflects  the  new  ACA 
rate  to  be  charged  per  the  Annual 
Charge  Adjustment  clause  provisions 
established  by  the  Commission  in  Order 
No.  472,  issued  on  May  29, 1987.  The 
new  ACA  rate  to  be  charged  by  Steuben 
will  be  effective  October  1, 1994. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company’s 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-21555  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  GT94-64-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  26, 1994. 

Take  notice  that  on  August  23, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  it  is  filing  the 
tariff  sheets  to  modify  Sections  9.2,  9.3, 
9.4,  9.5,  9.9  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1, 
necessary  to  reflect  a  permanent 
capacity  release  transaction  executed 
under  Texas  Eastern’s  Rate  Schedule 
SCT.  The  release  was  from  Arkansas- 
Louisiana  Gas  Company  for  Beebe  and 
Cabot  to  Arkansas-Louisiana  Gas 
Company  for  Paragould,  Arkansas  to  be 
effective  June  1, 1994.  Texas  Eastern 
states  that  it  posted  the  capacity  release 
transaction  on  the  LINK  System  in 
accordance  with  Section  3.14  of  Texas 
Eastern’s  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1. 

The  tariff  sheets  are  proposed  to  be 
effective  June  1, 1994,  the  effective  date 
of  the  permanent  capacity  release  from 
Arkansas-Louisiana  Gas  Company  for 
Beebe  and  Cabot  to  Arkansas-Louisiana 
Gas  Company  for  Paragould,  Arkansas. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  to  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  arid  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
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or  before  September  2, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary 

IFR  Doc.  94-21577  Filed  8-30-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  GT94-61-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Filing  of  Refund  Report 

August  26, 1994. 

Take  notice  that  on  August  10, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  a  refund  report  of 
a  flow  through  of  stranded  Account  858 
cost  refunds  it  received  from 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  and  from  Natural 
Gas  Pipeline  Company  of  America 
(Natural).  The  filing  is  pursuant  to 
Section  15.2(D)  of  the  General  Terms 
and  Conditions  of  Texas  Eastern’s  FERC 
Gas  Tariff  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  pursuant  to 
Section  15.2(D),  the  refunds  are  being 
flowed  through  on  the  basis  of  each 
customer’s  charges  under  the  applicable 
Stranded  858  Costs  filings  in  Docket 
Nos.  RP93-204,  RP94-99  and  RP94-192 
covering  the  periods,  June  1, 1993, 
through  August  31, 1993,  September  1, 

1993,  through  November  30, 1993,  and 
December  1, 1993,  through  February  28, 

1994,  respectively.  For  such  periods, 
Texas  Eastern  states  that  it  received 
from  Transco  and  Natural  principal 
amounts  totaling  $177,401.53  and.an 
interest  of  $3,838.21.  Texas  Eastern  has 
included  in  the  amounts  flowed  through 
additional  interest  of  $1,020.48  covering 
the  period  of  refund  receipt  to  the 
refund  date,  August  10, 1994. 

Texas  Eastern  states  that  a  copy  of  the 
refund  summary  schedule  and  detailed 
calculations  were  sent  to  each  of  Texas 
Eastern’s  affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E., 
Washington,  D^C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  2, 1994. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-21556  Filed  8-30-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5062-3] 

Proposed  DeMinimis  Settlement  Under 
Section  122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  in  the 
Matter  of  Thermo-Chem,  Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Request  for  public  comment. 

SUMMARY:  Notice  of  De  Minimis 
Settlement:  in  accordance  with  Section 
122(i)(l)  of  the  Compiehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA”),  notice  is  hereby  given  of  a 
deminimis  settlement  concerning  past 
and  estimated  future  response  actions  at 
the  Thermo-Chem,  Inc.  Site  in 
Muskegon,  Michigan.  U.S.  EPA  Region 
5  has  submitted  the  proposed  agreement 
to  the  U.S.  Department  of  Justice  for 
review  concurrent  with  this  request  for 
public  comment.  This  settlement  will 
not  be  finalized  until  the  approval 
process  set  forth  in  Section  122(g)(4)  of 
CERCLA  has  been  completed. 

DATES:  Comments  must  be  provided  on 
or  before  October  3, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  Mail 
Code  MFA-IOJ,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604,  and 
should  refer  to;  In  the  Matter  of  Thermo- 
Chem,  Inc.,  Docket  No.  V-W-94-C-246. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ignacio  L.  Arrazola,  Mail  Code  CS-29A, 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

SUPPLEMENTARY  INFORMATION:  The 
following  parties  executed  binding 
certifications  of  their  consent  to 
participate  in  the  settlement:  3-M 
Company:  Acme  Belt  Recoating,  Inc.; 
Aero-Motive  Company;  Addison 
Products  Company;  Akemi  Plastics; 
Aker  Plastics  Company,  Inc.;  Albion 


Industries  Inc.;  American  Bumper  & 

Mfg.  Col;  Amway  Corporation: 

Anderson  Development  Co.;  Arkwright 
Incorporated:  Armstrong  International, 
Inc.;  Battle  Creek  Enquirer;  United 
Dominion  Industries.  Inc.;  Bissel  Inc.; 
Brammal,  Inc.;  Browning-Ferris 
Industries  of  Michigan,  Inc.  and 
Browning-Ferriss  Industries  Chemical 
Services:  Inc.;  Burwood  Products 
Company:  Paulstra  CRC  Corporation; 
Temrac  Company,  Inc.;  Challenge 
Machinery  Company;  Chrysler 
Corporation:  RHI  Holdings,  Inc.; 
Teledyne  Continental  Motors — GPD; 
Dana  Printing  Corporation:  L.A.  Darling 
Company;  Pratt  &  Lambert,  Inc.;  Die 
Casting  Corporation:  Difeo  Laboratories 
Incorporated:  The  Scott  Fetzer 
Company;  Blackmer;  Dresser  Industries; 
East  Shore  Chemical  Fetzer  Company; 
Blackmer:  Dresser  Industries:  East  Shore 
Chemical  Company  and  Appleton 
Papers  Inc.;  Eaton  Corporation:  The 
Egyptian  Lacquer  Mfg.  Inc.;  Eli  Lilly  and 
Company;  Enamelite  Industries,  Inc.; 
Ermanco  Incorporated;  Paramount 
Communications  Inc.;  Gelman  Sciences, 
Inc.;  General  Aluminum  Products,  Inc. 
d.b.a  Care  Free  Aluminum  Products, 

Inc.;  GPM  Industries,  Inc.;  GM  Engine 
Division,  General  Motors;  Grand  Rapids 
Label  Company,  Grand  Transformers, 
Inc.;  Great  Lakes  Plating:  Gridcraft,  Inc.; 
Hanchett  Manufacturing  Inc.;  Haven- 
Busch  Company;  Haviland  Products, 

Co.;  Heath  Company;  HomeCrest 
Corporation:  Howard  Miller  Clock 
Company:  Hughes  Engraving-Plainwell, 
Inc.;  Indiana  Pressed  Steel,  Division  of 
General  Cable  Corporation;  Irwin 
Seating  Company;  ITT  Automotive; 
Batts,  Inc.;  Warren-Rool  Corporation; 
Freedom  Forge  Corporation;  CHF 
Industries:  Kewaunee  Scientific 
Equipment,  Corporation;  Kellog 
Company;  Keyes-Davis  Company: 

Knape  Ind.  Inc.;  Kux  Manufacturing 
Company;  Lamina,  Inc.;  Harrow 
Products.  Inc.;  Lorin  Industries; 
McNaughton  &  Gunn,  Inc.;  Morse- 
Hemco  Corporation;  Michigan  Spring 
Company;  Precision  Products  Group, 
Inc.;  Thermo-O-Disc,  Inc.;  Mitchell 
Corporation  of  Owasso;  Modem  Plastics 
Corporation  Monsanto  Chemical 
Company  The  Muskegon  Chronicle: 
Spalding  &  Evenflo  Companies,  Inc.;  NL 
Industries,  Inc.;  Normic  Industries: 
Panel  Processing  of  Coldwater,  Inc.; 
Owens-Illinois,  Inc.;  ABC  Industries, 
Inc.;  Plastic  Composites  Corporation; 
Plasti-Kote  Company,  Inc.;  Port  City 
Machine  &  Tool  Co.,  Machinery 
Division:  Potlatch  Corporation; 
Precision  Heat  Treating  Corporation: 
Progressive  Dynamics,  Inc.  RAP 
Products,  Inc.;  RB  &  W  Corporation; 
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Ralston  Foods,  Inc.;  REHAU 
Incorporated:  Reliance  Finishing:  QBA- 
GEIGY  Corporation:  Rinker  Boat  Co., 

Inc.;  Smithkline  Beecham  Corporation; 
Ameriwood  Industries;  Scott  Paper 
Company;  Metalworks  Inc.;  Seibert- 
Oxidermo,  Inc.;  Busak  +  Shamban.  Inc.; 
A.E.  Staley  Manufacturing  Company; 
Burgess-Norton  Mfg.  Co.  division  of 
Amsted  Industries  Incorporated; 
Integrated  Metal  Technology  f/k/a/  Star 
Industries;  Sequa  Corporation  f/k/a  Sun 
Chemical  Corporation;  Laidlaw 
Environmental  Service  (WT);  Teleflex 
Incorporated;  Tokheim  Corporation; 
Ulrich  Chemical,  Inc.;  Upjohn 
Company;  Emhart  Industries,  Inc.; 
Ypsilanti  Press;  Holland  Transplanter 
Co.;  Marshall  Brass  Company;  and  R.R. 
Donnelley  &  Sons  Company. 

These  parties  will  pay  approximately 
$7,000,000  in  settlement  payments  for 
response  costs  related  to  the  Thermo- 
Chem,  Inc.  Site,  if  the  United  States 
Environment  Protection  Agency 
determines  that  it  will  not  withdraw  or 
withhold  its  consent  to  the  proposed 
settlement  after  consideration  of 
comments  submitted  pursuant  to  this 
notice. 

U.S.  EPA  may  enter  into  this 
settlement  under  the  authority  of 
Section  122(g)  of  CERCLA.  Section 
122(g)  authorizes  deminimis  settlements 
with  potentially  responsible  parties 
(“PRPs”)  that  contributed  hazardous 
substances  to  a  site  where  those 
contributions  were  small  and  where  the 
toxicity  of  the  substances  contributed  is 
not  signiBcantly  different  from  the  other 
substances  brought  to  the  site.  Pursuant 
to  this  authority,  the  agreement 
proposes  to  settle  with  parties  who  are 
responsible  for  less  than  1%  of  the  total 
volume  of  hazardous  substances  sent  to 
the  site.  Settling  deminimis  PRPs  will  be 
required  to  pay  their  fair  share  of  the 
past  and  estimated  future  response  costs 
at  the  site  based  on  a  payment  of  $14.60 
per  gallon  of  hazardous  substances  that 
the  party  contributed  to  the  Site.  The 
settlement  payment  amount  includes  a 
premium  of  125%  against  estimated 
future  response  costs  to  account  for 
potential  cost  overruns,  the  potential  for 
failure  of  the  remedies  selected  to  clean 
up  the  site,  and  other  risks. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  information  relating  to  the 
settlement,  including  a  list  of  parties  to 
the  settlement,  are  available  for  review 
and  may  be  obtained  in  person  or  by 
mail  from  Ignacio  L.  Arrazola,  Mail 
Code  CS-29A,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 


relating  to  this  settlement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C. 
Sections  9601  et  seq. 

Jo  Lynn  Traub, 

Acting  Director,  IVasfe  Management  Division. 
[FR  Doc.  94-21401  Filed  8-31-94;  8:45  ami 
BIUING  CODE  6560-60-M 


FEDERAL  TRADE  COMMISSION 

Policy  Statement  With  Request  for 
Public  Comment  Regarding  Duration 
of  Competition  Orders  and  Request  for 
Public  Comment  Regarding  Duration 
of  Consumer  Protection  Orders 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  policy  statement  and 
request  for  public  comment. 

SUMMARY:  This  notice  describes  the 
Federal  Trade  Commission’s  policies 
regarding  the  duration  of  future  and 
existing  administrative  and  federal 
district  court  cease  and  desist  orders  in 
competition  matters.  Under  the  Policy 
Statement,  which  became  effective  July 
22, 1994,  the  Commission  will  presume 
that  core  injunctive  provisions  in  future 
competition  orders  should  terminate 
automatically  (“sunset”)  after  twenty 
years.  The  Commission  will  also 
presume  that  all  supplemental 
provisions  in  future  competition  orders 
should  sunset  after  no  more  than  ten 
years.  In  addition,  the  Statement 
articulates  the  Commission’s  policy 
determination  to  apply,  in  the  context  of 
petitions  to  reopen  and  modify  existing 
administrative  competition  orders,  a 
rebuttable  presumption  that  the  public 
interest  warrants  terminating  orders  that 
have  been  in  force  for  more  than  twenty 
years. 

The  Commission  adopted  these 
policies  because  it  concluded  that 
permitting  competition  order  provisions 
to  continue  indefinitely  would  not  serve 
the  public  interest.  Although  these 
policies  are  already  in  effect,  the 
Commission  is  soliciting  comment  from 
interested  persons.  The  Commission  is 
also  soliciting  comment  on  adopting 
policies  affecting  the  duration  of 
administrative  and  court  orders  entered 
in  consumer  protection  matters. 

DATES:  Comments  will  be  received  until 
November  4, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Secretary,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580.  Comments  will 


be  entered  on  the  public  record  of  the 
Commission  and  will  be  available  for 
public  inspection  in  Room  130  during 
the  hours  of  9  a.m.  until  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  S.  Clark,  Secretary,  Federal 
Trade  Commission,  (202)  326-2514; 
Daniel  P.  Ducore,  Assistant  Director  for 
Compliance,  Bureau  of  Competition, 

(202)  326-2526;  or  Dean  C.  Graybill, 
Associate  Director  for  Enforcement, 
Bureau  of  Consumer  Protection,  (202) 
326-3284. 

SUPPLEMENTARY  INFORMATION:  Existing 
Commission  policy  in  competition  cases 
has  been  to  seek  injunctive  relief  in 
administrative  and  court  cases  for 
different  durations,  depending  on  the 
type  of  order  provisions  involved. 
Typically,  core  injunctive  provisions 
have  been  perpetual  in  duration. 
Supplemental  provisions  have  usually 
been  limited  in  duration. 

The  Commission  has  concluded  that 
comi>etition  orders  ordinarily  fulfill 
their  remedial  purposes  within  twenty 
years  and  that  the  findings  on  which 
they  are  based  should  not  be  presumed 
to  continue  for  a  longer  period  of  time. 
Accordingly,  the  Commission  has 
issued  the  following  Policy  Statement 
adopting  a  presumption  that  future  FTC 
competition  orders  should  terminate  (or 
“sunset”)  automatically  within  a 
prescribed  number  of  years  after  the 
order  has  become  ftnal.  In  addition,  the 
Statement  provides  that,  in  the  context 
of  petitions  to  reopen  and  modify 
existing  competition  orders,  the 
Commission  will  apply  a  rebuttable 
presumption  that  the  public  interest 
warrants  setting  aside  competition 
orders  that  are  more  than  20  years  old. 

Petitions  to  sunset  orders  under  the 
20  year  presumption  should  comply 
with  the  procedures  set  forth  in  §  2.51 
of  the  Commission’s  rules  of  prac  tice,  16 
CFR  2.51.  The  petition  should  contain 
an  affidavit,  signed  by  an  officer  or 
director  of  the  respondent,  stating  that 
the  respondent  is  in  compliance  with 
the  order. 

Rebuttal  to  the  presumption  will  be 
narrowly  circumscribed  to  conserve 
Commission  resources  and  to  ensure 
fairness  to  all  petitioners.  In  general,  the 
Commission  does  not  contemplate  an 
extensive  review  of  each  petition  relying 
on  this  presumption  beyond 
information  presented  in  the  petition, 
contained  in  the  Commission’s  files, 
and  received  in  response  to  the  request 
for  public  comment  that  is  part  of  the 
Commission’s  order  reopening 
procedures.  If,  however,  public 
comments,  the  Commission’s 
experience  in  enforcing  the  ordei,  an 
ongoing  antitrust  investigation  of  the 
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petitioner  or  the  industry  in  which  the 
petitioner  competes  at  the  Commission 
or  the  Department  of  Justice,  or  other 
readily  available  information  raises 
substantial  concerns  about  whether  the 
public  interest  warrants  retaining  the 
order,  such  further  review  will  be 
conducted  as  is  necessary  to  determine 
whether  the  public  interest  is  best 
served  by  setting  aside  the  order, 
modifying  it,  or  retaining  it  as  written. 
The  Commission  anticipates  that,  absent 
extraordinary  circumstances,  the  basis 
for  rebutting  the  presumption  will  be 
information  that  the  petitioner  under 
the  order  has  engaged  in  recidivist 
conduct.  Thus,  for  example,  the 
Commission  may  deny  a  petition  based 
on  this  presumption  (1)  if  the 
respondent  has  been  found  to  have  been 
in  violation  of  the  order  or  has  been 
found  to  have  engaged  in  conduct  that 
would  violate  the  order  within  the  past 
twenty  years;  or  (2)  if,  at  the  time  of  the 
petition,  the  Commission  is 
investigating  whether  the  petitioner  has 
violated  the  order.  If  the  Commission 
denies  a  respondent’s  petition  to  sunset 
an  order  bemuse  it  does  not  meet  these 
standards,  the  respondent  may  petition 
again  after  the  Commission  closes  the 
investigation  of  a  possible  order 
violation  without  initiating  enforcement 
action  against  the  petitioner  or  after  the 
respondeat  establishes  a  record  of 
compliance  with  the  order. 

The  Policy  Statement  is  an  exercise  of 
the  Commission’s  discretion.  It  does  not 
change  the  standards  for  reopening  and 
modifying  Commission  orders  that  are 
not  within  the  scope  of  this  Policy 
Statement.  See  15  U.S.C.  45(b):  16  CFR 
2.51;  Louisiana-Pacific  Coqj.,  Docket 
No.  C-2956,  Letter  to  John  C.  Hart  (June 
5, 1986),  at  4;  Hospital  Corporation  of 
America,  Docket  No.  C-9161,  Letter  to 
Peter  J.  Nickles,  Esq.  (November  27, 
1987),  at  3;  Damon  Corp.,  Docket  No.  C- 
2916,  Letter  to  Joel  E,  Hoffinan,  Esq. 
(March  29, 1983),  at  2  (1979-83  Transfer 
Binder]  FTC  Complaints  S'  Orders  (CCH) 
^  22,007  at  22,585. 

The  Commission’s  present  policy 
regarding  the  duration  and  termination 
of  consumer  protection  orders  is  that 
core  provisions  in  consumer  protection 
cases  generally  continue  in  effect 
indefinitely  and  that  supplemental 
provisions  terminate  after  a  specified 
period  of  time.  The  Commission  solicits 
comment  on  whether  to  limit  the 
duration  of  consumer  protection  orders, 
and,  if  so,  whether  to  adopt 
presumptions  similar  to  those  it  has 
adopted  for  competition  orders  or  an 
alternative  approach.  In  addressing  this 
issue,  commenters  are  encouraged  to 
address  whether  core  provisions  in 
consumer  protection  orders  ordinarily 


will  have  served  their  remedial 
purposes  within  a  specified  time  period, 
as  the  Commission  has  concluded  for 
competition  orders,  or  whether  factors 
unique  to  consumer  protection  orders 
may  militate  against  adopting  a  similar 
(or  any)  sunset  policy. 

The  Commission  invites  comment  on 
the  issues  discussed  in  this  notice,  in 
the  Policy  Statement  and  in  the  separate 
statements  of  Commissioner  Azcuenaga 
and  Conunissioner  Owen.  Commenters 
should  sp)ecify  whether  their  comments 
pertain  to  competition  or  consumer 
protection  orders. 

Statement  of  Policy  With  Respect  to 
Duration  of  Competition  Orders  and 
Statement  of  Intention  to  Solicit  Public 
Comment  With  Respect  to  Duration  of 
Consumer  Protection  Orders 

July  22. 1994. 

The  Commission  is  issuing  this 
statement  to  describe  the  policies  that  it 
has  determined  to  implement  with 
respect  to  the  duration  of  competition 
orders  (i.e.,  orders  dealing  with  “unfair 
methods  of  competition”),  and  to 
announce  its  intention  to  solicit  public 
comment  on  the  policies  that  it 
currently  follows  with  respect  to 
consumer  protection  orders  (i.e.,  orders 
dealing  with  “unfair  or  deceptive  acts  or 
practices”). 

Competition  Orders 

The  Commission  considers  that 
injunctive  provisions  in  competition 
orders  perform  two  functions.  First, 
such  provisions  in  both  administrative 
and  federal  district  court  orders  may 
proscribe  future  violations  of  statutory 
prohibitions — and  secure  adherence  to 
statutory  requirements — ^including  the 
prohibition  of  unfair  methods  of 
comjjetition  embodied  in  section  5  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  45,  and  the  prohibitions  and 
requirements  embodied  in  sections  2,  3. 
7,  7 A,  and  8  of  the  Clayton  Act,  15 
U.S.C.  13, 14, 18. 18a.  19.  Second, 
injunctive  provisions  in  federal  district 
court  competition  orders  may  proscribe 
future  violations  of  existing  Commission 
administrative  orders.  As  a  matter  of 
law,  the  remedial  provisions  of 
Commission  orders  must  bear  a 
reasonable  relationship  to  the  unlawful 
practices  found  to  exist,  and  must  be 
sufficiently  clear  and  precise  to  be 
easily  understood  by  the  respondents  or 
defendants.*  Particular  injunctive  order 
provisions  may  prohibit  both  the 

■  See.  e.g.,  FTC  v.  Colgate-Paintolive  Co.,  380  U.S. 
374.  392-95  (1965);  FTC  v.  National  Lead  Co^  352  . 
U.S.  419.  428-30  (1957);  FTC  v.  Ruberoid  Co..  343 
U.S.  470.  473  (1952);  FTC  v.  Cement  Institute.  333 
U.S.  683.  726  (1948);  facob  Siegel  Co.  v.  FTC.  327 
U.S.  608.611-13  (1946)L 


specific  illegal  practices  alleged  in  the 
associated  complaint  and  “like  and 
related”  practices.^ 

Where  an  injunctive  provision  has 
been  included  in  an  order,  the 
Commission  may  prevail  in  a 
subsequent  enforcement  proceeding 
simply  by  establishing  that  the 
respondent  or  defendant  did  not  comply 
with  the  terms  of  the  provision,  without 
having  to  establish  as  well  that  the 
conduct  prohibited  by  the  provision  is 
illegal,  or  that  the  conduct  required  is 
reasonably  related  to  the  prevention  of 
illegal  practices. 

The  Commission’s  policies  with 
respect  to  the  duration  of  antitrust 
orders  have  been  the  subject  of  public 
debate  in  recent  years.^  Under  the 
Commission’s  existing  practice. 
Commission  and  federal  court  order 
provisions  that  prohibit  or  require 
particular  types  of  conduct  in  order  to 
prevent  “unfair  methods  of 
competition”  have  different  durations 
depending  on  their  type.  “Core” 
provisions  prohibit  practices  that  would 
be  unlawful  whether  used  by  parties 
subject  to  the  order  at  issue  or  by  other 
similarly  situated  persons  or  entities.  In 
competition  orders,  there  are  two  types 
of  core  provisions:  (1)  Those  that 
prohibit  per  se  illegal  conduct;  and  (2) 
those  that  prohibit  conduct  that  is 
illegal  on  the  basis  of  the  rule  of  reason. 
Under  current  policy,  core  injunctive 
competition  provisions  typically 
continue  in  force  indefinitely,  and  a 
respondent  bears  the  burden  of 
establishing  (through  a  petition  to 
reopen  and  modify  an  administrative 
order  or  a  motion  to  modify  a  federal 
district  court  order)  that  such  a 
provision  should  be  vacated. 

All  other  injunctive  competition  order 
provisions  may  be  categorized  as 

2  See  FTC  V.  Mandel  Bros.,  Inc.,  359  U.S.  385,  393 
(1959);  Consumers  Products  of  America,  Inc.  v. 

FTC,  400  F.2d  930  (3d  Cir.  1968).  cert,  denied,  393 
U.S.  1088  (1969);  Niresk  Industries  v.  FTC,  278  F.2d 
337,  343  (7th  Cir.),  cert,  denied,  364  U.S.  883 
(1960).  For  exampie,  in  FTCv.  Colgate-Palmolive 
Co.,  380  U.S.  374.  395  (1965).  the  Supreme  Court 
reviewed  a  Conunission  order  that  prohibited  a 
particuiar  advertising  practice  not  only  for  the 
product  at  issue  in  the  case,  but  also  (or  any  other 
product.  The  Court  sustained  the  scope  of  the  order 
provision,  stating  that 

"iTlhe  Commission  is  not  limited  to  prohibiting 
the  illegal  practice  in  the  precise  form  in  which  it 
is  found  to  have  existed  in  the  past.”  Having  been 
caught  violating  the  Act.  respondents  “must  expect 
sonte  fencing  in.” 

Id.  at  395.  quoting  FTC  v.  National  Lead  Co..  352 
U.S.  at  431,  and  FTC  v.  Ruberoid  Co.,  343  U.S.  at 
473. 

^  See.  e.g..  Report  of  Section  of  Antitrust  Law  of 
tlie  American  Bar  Association  on  Sunsetting  of 
Federal  Trade  Commission  Competition  Order 
Provisions  (May  21, 1987)  (hereinafter  Section  of 
Antitrust  Law  Report). 
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“supplemental”  provisions,^  which  are 
intended  to  prevent  a  respondent  (or 
defendant)  from  repeating  a  law 
violation  or  to  mitigate  the  effects  of 
prior  illegal  conduct.®  There  are  also 
two  types  of  supplemental  provisions: 

(1)  Those  that  prohibit  or  restrict 
conduct  that  would  be  lawful  if  engaged 
in  by  parties  not  subject  to  the  order  at 
issue  (such  as  provisions  in  merger 
cases  that  prohibit  the  respondent  from 
making  certain  acquisitions  in  the  same 
or  related  markets  without  first  securing 
Commission  approval),  and  (2)  those 
that  impose  an  affirmative  obligation 
(such  as  distributing  copies  of 
Commission  orders  to  prescribed 
persons  or  filing  compliance  reports). 
Under  existing  policy,  different  varieties 
of  supplemental  provisions  in 
competition  orders  terminate 
automatically  after  different  prescribed 
periods.  Thus,  prior  approval  provisions 
in  merger  cases  typically  expire  after  ten 
years,®  order  distribution  requirements 


••  The  Commission  may  also  impose  or  seek  types 
of  relief  in  administrative  and  court  orders  that  are 
not  addressed  in  this  statement  because  t.hey  have 
no  further  effect  once  the  actions  they  require  have 
been  taken.  In  administrative  merger  cases,  for 
example,  the  Commission  may  issue  an  order 
imposing  some  form  of  structural  relief,  such  as  the 
divestiture  of  specified  assets.  In  appropriate 
federal  court  competition  cases,  the  Commission 
may  also  seek  the  issuance  of  an  order  requiring  the 
defendants  to  pay  civil  penalties  (for  violating  a 
Commission  administrative  order),  disgorgement,  or 
restitution.  Thus,  consent  decrees  resolving 
allegations  that  two  infant  formula  manufacturers 
had  violated  section  5  of  the  FTC  Act  required  the 
defendants  to  deliver  a  total  of  3.6  million  pounds 
of  infant  formula  to  the  U.S.  Department  of 
Agriculture.  See  American  Home  Products  Corp. 
and  Mead  Johnson  &  Co..  5  Trade  Reg.  Rptr.  (CCH) 

H  23.209  (D.D.C.  June  16.  1992). 

*This  definition  of  "supplemental  provisions”  for 
both  litigated  and  settled  cases  differs  from  the 
broader  concept  of  "fencing-in”  relief  whose  use 
the  federal  courts  have  sustained  in  litigated  cases. 
Thus,  for  example,  in  sustaining  the  Commission 
order  at  issue  in  FTC  v.  Colgate-Palmolive  Co.  (see 
note  2.  above),  the  Supreme  Court  used  the  term 
“fencing-in"  to  apply  not  only  to  otherwise  legal 
conduct  but  also  to  any  illegal  conduct  other  than 
"the  illegal  practice  in  the  precise  form  in  which 
it  is  found  to  have  existed  in  the  jsast."  FTC  v. 
Colgate-Palmolive  Co.,  380  U.S.  at  395.  quoting  FTC 
v.  Ruberoid  Co.,  343  U.S.  at  473. 

•■’The  Commission  has  determined  that  such 
provisions  will  in  most  cases  have  served  their 
remedial  purposes  after  ten  years,  and  that  "the 
findings  upon  which  such  provisions  are  based 
should  not  be  presumed  to  continue  to  exist  for  a 
longer  [leriod  of  time.”  Hercules.  Inc..  100  F.T.C. 

531  (1982)  (modifying  order).  As  a  consequence,  the 
Commission  has  included — in  almost  all  the  prior 
approval  provisions  it  has  imposed — a  proviso  that 
the  requirement  is  to  terminate  automatically  ten 
years  after  the  order  becomes  effective.  E.g..  The 
Coca-Cola  Company.  Docket  No.  9207  (F.T.C  June 
13. 1994).  Final  Order  at  2-3;  Olin  Corporation.  113 
F.T.C.  400.  623  (1990).  affd.  986  F.2d  1295  (9th 
Cir.).  cert,  denied.  114  S.Ct.  1051  (1993);  The  B.F. 
Goodrich  Company.  110  F.T.C.  207.  366  (1988). 
aff  d  as  modified  per  stipulation.  Nos.  88-4065  and 
88-4066  (2d  Cir.  1989);  Hospital  Corporation  of 
America.  106  F.T.C  361.  524  (1985).  affd.  807  F.2d 
1381  (7th  Cir.  1986).  cert,  denied.  107  S.  Ct.  1975 


typically  expire  within  one  to  three 
years,  and  compliance  report 
requirements  usually  expire  within  five 
years. 

Policy  for  Future  Competition  Orders 

The  Commission  has  now  concluded 
that  “core”  injunctive  provisions  in 
competition  orders  ordinarily  will  have 
served  their  remedial  purposes  within 
twenty  years,  and  that  the  findings  upon 
which  such  provisions  are  based  should 
not  be  presumed  to  continue  to  exist  for 
a  longer  period  of  time.  The 
Commission  also  believes  that 
supplemental  provisions  in  competition 
orders  ordinarily  should  terminate 
automatically  after  prescribed  periods 
that  do  not  exceed  ten  years.  Therefore, 
the  Commission  has  determined  to 
adopt  the  presumptions  (1)  that  all 
future  core  competition  order  provisions 
should  terminate  automatically  after 
twenty  years;  and  (2)  that  all  future 
supplemental  competition  order 
provisions  should  terminate 
automatically  after  no  more  than  ten 
years.^ 

The  Commission  recognizes  that,  in 
1979,  the  Antitrust  Division  determined 
to  stop  seeking  perpetual  conduct 
decrees,  and  instead  to  include  ten  year 
automatic  termination  clauses  for  all 
decrees,  including  “core”  provisions.® 
The  Commission  concurs  with  the 
concept  of  automatic  termination  for 
both  core  and  supplemental  competition 
order  provisions,  but  also  believes  that 
core  provisions  in  Commission  cases 
presumptively  should  last  more  than  ten 
years.  The  Commission,  unlike  the 
Antitrust  Division,  has  no  criminal 
enforcement  authority  and  thus  cannot 
present  the  same  deterrence  threat  to 
potential  recidivists  whose  orders  have 
expired.®  The  Division  can  secure 


(1987);  Columbia  Healthcare  Corporation,  et  al.. 
Docket  No.  C-3.505  (consent  order)  (July  5. 1994), 
at  7;  Kiwi  Brands,  Inc.,  et  al..  File  No.  921  0023 
(consent  order)  (placed  on  public  record  on  June  30, 
1994),  at  8-9;  MidCon  Corporation,  107  F.T.C.  48, 

58  (1986)  (consent  order);  but  see  Columbian 
Enterprises,  Inc.,  106  F.T.C.  551,  554  (1985) 

(consent  order)  (five  years). 

’  With  resptect  to  supplemental  provisions,  the 
time  period  is  characterized  as  “no  more  than  ten 
years"  in  order  to  cover  the  range  of  time  periods 
currently  used  for  supplemental  provisions.  The 
Commission  does  not  intend  to  change,  in  general, 
the  expiration  periods  for  particular  types  of 
supplemental  provisions. 

’’All  federal  district  court  decrees  secured  by  the 
Antitrust  Division  consequently  include  the 
following  provision; 

This  Final  Judgment  shall  expire  ten  (10)  years 
from  the  date  of  entry. 

’•Where  a  recidivist’s  order  has  lapsed,  the 
Commission  could  request  the  Justice  Department 
to  commence  a  criminal  enforcement  action  against 
the  new  violation.  Where  a  Commission  order 
issued  pursuant  to  the  FTC  Act  is  in  effect,  the 
Commi-ssion  may  file  a  federal  court  action  seeking 


substantial  criminal  penalties  for 
Sherman  Act  violations — whether  or  not 
it  already  has  an  order  in  place — 
including  large  fines  and  prison  terms 
of  up  to  three  years.  The  only  penalties 
directly  available  to  the  Commission  are 
those  that  can  be  obtained  for  violations 
of  existing  orders.^^  Thus,  the  calculus 
involved  in  weighing  the  maintenance 
of  order  enforcement  options  against  the 
burden  of  extended  order  duration  is 
different  for  the  two  agencies. 

Policy  for  Existing  Competition  Orders 

The  Commission  has  also  considered 
whether  to  emulate  the  1981-1984 
review  of  existing  orders  conducted  by 
the  Antitrust  Division.  During  that 
period,  the  Division  reviewed  400  of  its 
outstanding  decrees  to  identify 
candidates  for  termination,  and  moved 
to  terminate  or  modify  22  judgments. 
With  respect  to  Commission  orders,  the 


civil  penalties  for  violations  of  the  order,  provided 
that  the  Commission  first  notifies  the  Department 
of  Justice  and  the  Department  decides  not  to  file  the 
action  itself.  15  U.S.C.  45(/),  56(a).  Where  a 
Commission  order  issued  pursuant  to  the  Clayton 
Act  is  in  effect,  the  Commission  may  request  the 
Department  to  file  a  federal  court  action  on  its 
behalf  seeking  civil  penalties  for  violations  of  the 
order.  15  U.S.C.  21(/).  Where  a  federal  court  order 
issued  at  the  behest  of  the  Commission  is  in  effect, 
the  Commission  may  itself  commence  a  civil 
contempt  proceeding  against  a  defendant  who 
violates  the  order,  or  can  request  the  Department  to 
seek  criminal  contempt.  15  U.S.C.  56(b). 

’"Effective  Novemlier  16, 1990,  the  maximum 
fines  for  Sherman  Act  violations  increased  to  the 
greatest  of  (1)  $350,000  (for  individuals)  or  $10 
million  (for  corporations);  (2)  twice  the  pecuniary 
gain  the  individual  or  corporation  involved  derived 
from  the  crime;  or  (3)  twice  the  pecuniary  loss 
caused  to  the  victims  of  the  crime. 

”  Under  15  U.S.C.  18a(g)(l).  however,  the 
Commission  can  request  the  Department  to  file  a 
federal  court  action  on  its  behalf  seeking  civil 
penalties  for  violations  of  the  pre-merger 
notification  provisions  in  section  7A  of  the  Clayton 
Act. 

'^The  Commission  has  secured  substantial  civil 
penalties  for  violations  of  some  conduct  orders  that 
occurred  a  significant  period  of  time  after  the  orders 
themselves  were  issued.  See  United  States  v.  Phelps 
Dodge.  78  CIV  4479  (S.D.N.Y.  1982)  (the 
Commission  obtained  $1.4  million  in  civil  penalties 
for  violation  of  a  1936  price-fixing  order  in  National 
Electrical  Manufacturers  Association,  24  F.T.C.  306 
(1936));  FTC  v.  United  States  Steel  Corp.,  H-77- 
1501  (^D.  Tex.  1980)  (the  court  ordered  civil 
penalties  of  $440,000  for  violation  of  a  price-fixing 
order  issued  by  the  Commission  in  American  Iron 
and  Steel  Institute,  48  F.T.C.  123  (1951));  F.T.C.  v. 
Joseph  Dixon  Crucible,  C80-700  (N.D.  Ohio.  1982) 
(the  Commission  obtained  $75,000  in  civil  penalties 
and  $525,000  in  consumer  redress  for  violation  of 
the  price- fixing  order  in  American  Crayon  Co.,  26 
F.T.C.  604  (1938)).  In  two  other  crayon  matters,  the 
Commission  secured  $1.2  million  in  restitution 
through  the  acceptance  of  new  consent  orders, 
instead  of  seeking  civil  penalties  under  the  older 
order.  Binney  &  Smith,  Inc.,  96  F.T.C.  625  (1980); 
Milton  Bradley  Co..  96  F.T.C.  638  (1980). 

•'Section  of  Antitrust  Law  Report  at  31,  citing 
Department  of  Justice  Press  Release  Accompanying 
Statement  of  Policy  by  the  Antitrust  Division 
Regarding  Enforcement  and  Review  of  Permanent 
Injunctions  Entered  in  (k)vernment  Antitni.st  ('.ases 
(April  27,  1984),  at  3. 
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Section  of  Antitrust  Law  of  the 
American  Bar  Association 
recommended  in  1987: 

Given  the  large  number  of  outstanding 
Commission  orders,  we  believe,  based 
on  the  Justice  Department’s  experience, 
that  the  burden  of  a  sua  sponte  review 
of  the  Commi.ssion’s  orders  may  well 
outweigh  any  corresponding  benefit.'^ 

Based  on  the  Antitrust  Division’s 
experience,  and  as  a  consequence  of 
resource  constraints,  the  Commission 
believes  that  a  comprehensive  review  of 
its  existing  orders  would  not  be  feasible 
or  desirable.  The  Commission  has, 
however,  determined  to  amend  its 
approach  to  petitions  to  reopen  and 
modify  existing  competition  orders  in  a 
manner  consistent  with  the  two 
presumptions  described  above.  Section 
5(b)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  45(b),  provides  that  the 
Commission  shall  reopen  an  order  to 
consider  whether  it  should  be  modified 
if  the  respondent  “makes  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact’’  so  require.  A  satisfactory 
showing  sufficient  to  require  reopening 
is  made  when  a  request  to  reopen 
identifies  significant  changes  in 
circumstances  and  shows  that  the 
changes  eliminate  the  need  for  the  order 
or  make  continued  application  of  the 
order  inequitable  or  harmful  to 
competition.  *5  if  the  Commission 
determines  that  the  petitioner  has  made 
the  necessary  showing,  the  Commission 
must  reopen  the  order  to  consider 
whether  modification  is  required  and,  if 
so,  the  nature  and  extent  of  the 
modification. 

Section  5(b)  also  provides  that  the 
Commission  may  modify  an  order 
when — although  changed  circumstances 
would  not  require  reopening — the 


'■*  Section  of  Antitrust  Law  Report  at  31-32.  The 
Section  noted  that  after  the  order  termination 
project,  the  Division  had  determined  to  rely  on 
defendants  to  bring  to  its  attention  decrees  that  are 
not  operating  in  the  public  interest,  rather  than  to 
attempt  to  identify  such  orders  on  the  Division’s 
own  initiative. 

Id.  at  32. 

'5  S.  Rep.  No.  96-500.  96th  Cong.,  2d  Sess.  9 
(1979)  (signifleant  changes  or  changes  causing 
unfair  disadvantage):  Service  Corporation 
International.  Docket  No.  9071  (May  12. 1994).  at 
2;  Tarra  Hall  Clothes,  Inc.,  Docket  No.  C-2797 
(October  27, 1992),  at  4;  Louisiana-Pacific  Corp., 
Docket  No.  C-2956.  Letter  to  John  C.  Hart  (June  5, 
19B6J.  at  4  (unpublished)  (“Hart  Letter”):  see  also 
United  States  v.  Louisiana-Pacific  Corp..  967  F.2d 
1372. 1376-77  (9th  Cir.  1992)  (“A  decision  to 
reopen  thus  does  not  necessarily  entail  a  decision 
to  modify  the  order.  Reopening  may  occur  even 
where  the  petition  itself  does  not  plead  facts 
requiring  modification.").  The  petitioner’s  burden  is 
not  a  light  one  in  view  of  the  public  interest  in 
repose  and  the  Hnality  of  Commission  orders.  See 
Federated  Department  Stores.  Inc.  v.  Moitie.  425 
U.S.  394  (1981)  (strong  public  intere.st 
considerations  support  repose  and  finality). 


Commission  determines  that  the  public 
interest  so  requires.  Respondents 
therefore  may  demonstrate  in  petitions 
to  reopen  how  the  public  interest 
warrants  the  requested  modification. 

In  such  a  case,  the  Commission  will 
balance  the  reasons  favoring  the 
requested  modification  against  any 
reasons  not  to  make  the  modification.'"' 
The  Commission  also  will  consider 
whether  the  particular  modification 
sought  is  appropriate  to  remedy  the 
identified  harm."* 

The  Commission  has  now  determined 
that,  when  a  petition  to  reopen  and 
modify  a  competition  order  is  filed 
twenty  years  or  more  after  the  order 
initially  became  final,  the  Commission 
will  presume  that  the  public  interest 
requires  reopening  and  setting  aside  the 
order  in  its  entirety. Throu^  this 
approach,  the  Commission  expects  to  be 
apprised  of  the  orders  twenty  years  old 
or  older  that  warrant  modification. 

In  sum,  effective  July  22, 1994,  the 
Commission  is  establishing  the 
following  two  presumptions  for 
application  prospectively  to  new 
competition  orders:  (1)  All  core 
competition  order  provisions  should 
terminate  automatically  after  twenty 
years,  and  (2)  all  supplemental 
competition  order  provisions  should 
terminate  automatically  after  no  more 
than  ten  years.  Further,  also  effective 
July  22, 1994,  the  Commission  will 
presume,  in  the  context  of  petitions  to 
reopen  and  modify  existing  orders,  that 
the  public  interest  requires  setting  aside 
orders  in  effect  for  more  than  twenty 
years. 

Although  these  policies  are  effective 
July  22, 1994,  the  Commission  intends 
to  issue  within  thirty  days  a  Federal 
Register  notice  describing  them  more 
fully  and  soliciting  public  comment  on 
them. 

Consumer  Protection  Orders 

The  Commission’s  policies  with 
respect  to  consumer  protection  orders 
have  not  been  the  subject  of  public 
debate.  The  Commission  intends  to 
include  in  the  Federal  Register  notice 
an  invitation  for  public  comment 


''■Hart  Letter  at  5: 16  CFR  2.51  (1994). 

'’Damon  Corp..  Docket  No.  C-2916.  Letter  to  Joel 
E.  Hoffman,  Esq.  (March  29. 1983),  at  2  [1979-83 
Transfer  Binder)  FTC  Complaints  &  Orders  (CCH) 
f  22.007  at  22,585  (“Damon  Letter"). 

’"Damon  Letter  at  4. 

Rebuttal  to  this  presumption  will  be  narrowly 
circumscribed  in  order  to  conserve  staff  resources 
and  to  ensure  fairness  to  all  petitioners.  It  is  not 
contemplated  that  Commission  staff  will  conduct 
extensive  investigation  beyond  information  gleaned 
from  the  petition  itself  and  from  public  comment. 
Moreover,  rebuttal  to  this  presumption  largely  will 
be  limited  to  whether  there  is  evidence  that  the 
petitioner  under  order  has  engaged  in  recidivist 
conduct. 


concerning  Commission  policies 
affecting  the  duration  of  consumer 
protection  orders. 

By  direction  of  the  Commission, 
Commissioner  Azeuenaga  concurring  in  a 
separate  statement,  and  Commissioner  Owen 
concurring  in  part  and  dissenting  in  part  in 
a  separate  statement.'® 

Donald  S.  Clark. 

Secretary. 

Separate  Statement  of  Commissioner 
Mary  L.  Azeuenaga  on  Sunset  Policy 

The  Commission  today  announces  the 
adoption  of  a  policy  presumptively  to 
sunset  in  future  competition  orders  core 
provisions  (provisions  that  now  are 
perpetual)  twenty  years  from  the 
effective  date  of  each  such  order.'  The 
new  sunset  policy  is  a  significant  step 
in  the  right  direction,  but  it  does  not  go 
far  enough.  In  my  view,  the  Commission 
should  apply  a  sunset  policy  to  all  its 
administrative  orders,  both  competition 
orders  and  consumer  protection  orders 
and  new  orders  and  existing  orders. 
Instead  of  crafting  the  new  policy  in 
terms  of  presumptions,  which  invite 
costly  individual  determinations  and 
potentially  disparate  treatment,  I  would 
apply  the  sunset  policy  absolutely  and 
across  the  board,  and  I  would  do  so 
now. 

Duration  of  Commission  Orders 

Because  of  the  continuing  value  of  the 
Commission’s  older  orders,'  the 
Commission’s  record  of  obtaining  civil 
penalties  for  violations  of  longstanding 
orders,  and  the  substantial  resources 
that  go  into  obtaining  orders.  I  believe 
that  Commission  orders  should  remain 
effective  for  a  reasonably  long  period  of 
time.  I  have  suggested  that  imposing  a 
term  of  thirty  years  on  all  Commission 


'"Commis.sionerOwen  votfKl  in  the  affirmative, 
but  di.ssented  as  to  (i)  approving  the  presumption 
that  all  core  order  provisions  in  competition  matters 
should  terminate  automatically  after  twenty  years, 
and  (ii)  approving  the  presumption  'hat  when  a 
petition  to  reopen  and  modify  a  competition  order 
is  filed  twenty  or  more  years  after  the  order  initially 
became  final,  the  public  interest  favors  setting  aside 
the  order  in  its  entirety.  In  each  case,  she  lavttrs  a 
ten  year  term. 

'  The  Commission  already  sunsets  .so-called 
fencing-in  provisions  in  both  com(>etition  and 
consumer  protection  orders,  usually  within  ten 
years  or  less  from  the  effective  date  of  the  order, 
and  affirmative  obligations  in  merger  orders 
(divestiture  and  prior  approval  clauses)  also  end 
within  ten  years.  The  new  sunset  policy  would 
change  the  duration  of  injunctive  provisions  that 
remain  in  conduct  orders  after  fencing-in  provisions 
have  expired. 

'For  example,  as  noted  in  the  Statement  of  Policy 
with  Respect  to  Duration  of  Competition  Orders  and 
Statement  of  Intention  To  Solicit  Public  Comment 
with  Respect  to  Duration  of  Consumer  Protection 
Orders  (“Statement  of  Policy’’),  the  Commission  has 
obtained  civil  penalties  in  a  number  of  cases  29- 
46  years  after  the  orders  were  issued.  See  Statement 
of  Policy  at  6  n.l2. 
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orders  would  be  appropriate,  while 
acknowledging  that  other  periods  of 
time  also  might  be  defensible.^  Any 
number  of  years  is  necessarily  arbitrary, 
and  I  have  no  monopoly  on  wisdom  in 
choosing  the  sunset  period.  Anything 
longer  than  thirty  years  scarcely  seems 
worth  the  effort  of  adopting  a  new 
policy,  and  anything  less  than  twenty 
seems  to  me  clearly  too  short.  The 
twenty-year  sunset  adopted  by  the 
Commission  today  in  its  Statement  of 
Policy  is  a  long  time  for  people  and  for 
businesses,  and  to  me  it  seems  entirely 
appropriate. 

Although  some  have  encouraged  the 
Commission  to  choose  a  shorter  period, 
such  as  ten  years,  those  most  likely  to 
take  this  position  are  those  who  are 
subject  to  Commission  orders  or  their 
representatives.'*  Those  who  would 
assess  and  assert  the  interest  of  the 
public  in  longer  orders  are  unlikely  to 
be  organized  and  vocal.  It  is  up  to  the 
Commission  to  fill  that  role.  Public 
clamor,  unless  it  can  be  translated  into 
reasoned  justification,  is  not  a  sufficient 
basis  for  defining  Commission  policy. 

The  Department  of  Justice  has 
adopted  a  ten-year  sunset  policy,  but  we 
are  in  a  different  position.  As  the 
Commission  points  out  in  its  Statement 
of  Policy,  “(tjhe  Commission,  unlike  the 
Antitrust  Division,  has  no  criminal 
enforcement  authority  and  thus  cannot 
present  the  same  deterrence  threat  to 
potential  recidivists  whose  orders  have 
expired.”  After  the  Sherman  Act  was 
amended  in  1974,  in  view  of  the 
criminal  fines  and  prison  terms 
available  in  a  de  novo  suit,  the 
Department  in  1979  concluded  that 
perpetual  orders  no  longer  were 
necessary  to  deter  future  violations  ^ 
and  adopted  a  ten-year  sunset  policy. 


’  See  remarks  by  Mary  L.  Azcuenaga,  "FTC 
Enforcement:  An  Idiosyncratic  Journey,"  before 
National  Economic  Research  As.sociates,  Inc.,  15th 
Annual  Antitrust  and  Trade  Regulation  Seminar, 
Santa  Fe,  New  Mexico  (July  7, 1994),  at  14-15; 
Hearing  on  FTC  Reauthorization  Before  Senate 
Comm,  on  Commerce,  Science  and  Transportation, 
102d  Cong..  2d  Sess.  37  (July  28, 1992)  (testimony 
of  Mar\  L.  Azcuenaga)  ("time  period  should  be 
fairly  long,  perhaps  in  the  neighborhood  of  30 
years"). 

If  the  subject  of  a  Commission  order  has  a  valid 
reason,  based  on  changed  circumstance,  to  be  free 
of  the  constraints  of  the  order,  that  opportunity  is 
available  via  a  petition  to  reopten  and  modify.  For 
a  respondent  who  does  not  have  a  valid  reason  to 
assert  in  a  petition  to  reopen,  it  is  not  surprising 
that  a  short  sunset  would  be  appealing. 

*  See  speech  by  John  H.  Shenefield,  Assistant 
Attorney  General,  Antitrust  Division,  Department  of 
Justice,  before  Federal  Bar  Association,  Cleveland 
Chapter  (April  18, 1979),  reprinted  in  (1969-1983) 
Transfer  Binder  (CCH)  ^  50.394,  at  55,873  (("Prior 
to  the  incre^  in  ptenalty  from  a  misdemeanor  to 
a  felony  *  *  *  we  filed  a  companion  civil  case  with 
virtually  all  criminal  cases  because  the  risk  of 
contempt  citations  for  violating  a  civil  injunction 
provided  added  deterrence  *  *  *."). 


It  is  worth  spelling  out  in  somewhat 
greater  detail  what  this  means  in 
practical  terms.  In  year  11,  following  the 
expiration  of  a  ten-year  order,  the 
Department  of  Justice  may  in  an 
appropriate  case  seek  criminal  penalties 
for  repetition  of  the  unlawful  conduct,® 
arguing  in  favor  of  the  imposition  of 
penalties  that  the  firm  is  a  recidivist,  for 
whatever  weight  that  may  have.^  The 
Commission,  on  the  other  hand,  in  year 
11  after  the  expiration  of  a  ten-year 
order,  would  have  to  bring  not  one  but 
two  lawsuits  to  obtain  penalties  in  the 
event  the  unlawful  conduct  recurs.  At 
that  point,  the  Commission  must  begin 
by  seeking  a  new  cease  and  desist  order, 
thereby  giving  the  malfeasor  another 
bite  at  the  apple.  The  new  order  could 


“This  assumes  that  the  conduct  is  appropriate  for 
the  imposition  of  criminal  penalties.  Whether  to 
proceed  civilly  or  criminally  under  the  Sherman 
Act  is  a  matter  of  prosecutorial  discretion.  See,  e.g.. 
Remarks  by  Donald  1.  Baker,  Assistant  Attorney 
General,  Department  of  Justice,  before  Antitrust 
Law  Briefing  Conference,  Arlington,  Va.  (Feb.  28, 
1977),  reprinted  in  (1969-1983)  Transfer  Binder 
(CCH)  "J  50,341,  The  fact  that  "a  defendant  has 
previously  been  convicted  or  adjudged  to  have  been 
violating  the  antitrust  laws  may  warrant  indictment 
for  a  second  offense,"  and  "the  Division  feels  free 
to  seek  an  indictment  in  any  case  where  a 
prospective  defendant  has  knowledge  that  practices 
similar  to  those  in  which  he  is  engaging  have  been 
held  to  be  in  violation  of  the  Sherman  Act  in  a  prior 
civil  suit  against  other  piersons.'’  Id.,  quoting  Report 
of  the  Attorney  General’s  National  Committee  To 
Study  the  Antitrust  Laws  350  (1955).  In 
recommending  a  criminal  prosecution,  willfulness 
will  be  considered  and  will  be  presumed  if  the 
defendants  knew  they  were  violating  the  law  or 
were  acting  with  flagrant  disregard  for  the  legality 
of  their  conduct.  Id.,  citing  President’s  Commission 
on  Law  Enforcement  &  Administration  of  Justice, 
Task  Force  Report:  Crime  and  Its  Impact — An 
Assessment  110  (1967).  Although  I  cannot  speak  to 
the  Department’s  policy,  it  seems  clear  that  the 
availability  of  criminal  sanctions  would  have 
deterrence  value. 

^The  Department  has  proceeded  criminally 
against  conduct  similar  to  that  challenged  by  the 
Commission  under  Section  5  of  the  FTC  Act. 
Compare,  e  g..  United  Stales  v.  Alston,  974  F.2d 
1206  (9th  Cir,  1992)  (criminal  prosecution  of  price 
fixing  by  dentists),  and  American  Medical  Ass'n  v. 
United  States,  317  U.S.  519  (1943)  (criminal 
prosecution  of  conspiracy  to  boycott),  with  FTC  v, 
Superior  Court  Trial  Lawyers  Ass'n,  493  U.S.  411 
(1990)  (per  se  unlawful  price  fixing),  and 
Southbank  I.P.A.,  Inc.,  FTC  Docket  C-3355,  57  FR 
2913  (1992)  (alleged  price  fixing  and  boycott  by 
doctors).  The  Department  obtained  $250,000  in 
criminal  fines  and  a  10-year  civil  decree  against 
resale  price  maintenance  in  United  States  v. 
Cuisinarts,  Inc.,  (1980-1988)  Transfer  Binder  (CQI) 
■845,080  (Cases  2798  &  2799):  1981-1  Trade  Reg. 
Rep.  (CCH)  ^  63,979  (D.  Conn.  1981)  (civil  decree). 
The  Department  may  gain  enforcement  flexibility 
from  its  ability  to  proceed  criminally  or  civilly.  E.g., 
in  1991,  US  West  agreed  to  pay  a  $10  million  civil 
penalty  for  alleged  violations  of  the  AT&T  Modified 
Final  Judgment — “the  highest  civil  penalty  ever 
paid  in  an  antitrust  contempt  case” — follov/ing 
"last  year’s  indictment  of  NYNEX  on  criminal 
contempt  charges  for  MFJ  violations.”  Speech  by 
James  F.  Rill,  Assistant  Attorney  General,  Antitrust 
Division,  before  25th  Annual  New  England 
Antitrust  Conference,  Cambridge,  Mass.  (Oct.  25, 
1991),  reprinted  in  7  Trade  Reg.  Rep.  (CCH) 

T  50,066,  at  48,740. 


Stop  the  harmful  conduct  but  at  a  cost 
to  the  respondent  that  is  considerably 
less  than  if  the  Commission  had  been 
able  to  obtain  penalties.  To  state  the 
obvious,  the  threat  of  incurring  an  order 
to  cease  and  desist  is  far  less  than  the 
threat  of  incurring  penalties.®  Following 
imposition  of  the  new  cease  and  desist 
order,  if  the  respondent,  yet  again, 
engages  in  unlawful  conduct,  only  then 
could  the  Commission  seek  civil 
penalties  by  initiating  yet  another 
lawsuit.  Given  the  differences  in  the 
statutory  authority  of  the  Department 
and  that  of  the  Commission,  it  is  neither 
necessary  nor  reasonable  to  require  that 
their  orders  conform  in  terms  of 
duration. 

Competition  and  Consumer  Protection 
Orders 

The  sunset  policy  announced  today  is 
to  be  limited  to  orders  in  competition 
cases,  although  the  Commission  will 
seek  public  comment  about  whether  the 
policy  should  be  extended  to  orders  in 
consumer  protection  cases.  Although  I 
am  willing  to  be  persuaded  otherwise  by 
whatever  public  comment  we  may 
receive,  based  on  the  arguments  I  have 
heard  to  date,  I  see  no  reason  for  treating 
consumer  protection  orders  differently. 

In  1987,  the  Antitrust  Section  of  the 
American  Bar  Association  suggested 
that  the  Commission  adopt  a  sunset 
policy  for  competition  orders.'* 

Although  some  might  interpret  this  as  a 
recommendation  not  to  sunset 
consumer  protection  orders,  that  would 
appear  to  be  an  overreading  because  the 
report  was  limited  to  competition 
orders,  and  there  is  no  indication  that 
the  Section  even  considered  consumer 
protection  orders.  Two  years  later,  in 
1989,  in  a  more  comprehensive  study  of 
the  Commission  and  ‘‘its  appropriate 
role  as  a  federal  governmental  agency,” 
the  Antitrust  Section  recommended  that 
the  Commission  sunset  all  of  its 
administrative  orders.'®  To  the  extent 
that  it  has  considered  the  question,  the 
Section  has  endorsed  the  inclusion  of 
consumer  protection  orders  in  a  sunset 
policy. 

Both  competition  and  consumer 
protection  orders  are  issued  by  the 


“"The  basic  objective  of  a  remedial  system  is  to 
deter  people  from  violating  the  law  *  *  *.  The  way 
in  which  we  deter  an  activity  is  by  making  it  costly 
to  engage  in  *  *  *.”  R.A.  Posner,  Antitrust  Law:  An 
Economic  Perspective  221  (1976). 

’Refwrt  of  Section  of  Antitrust  Law  of  the 
American  Bar  Association  on  Sunsetting  of  Federal 
Trade  Commission  Competition  Order  Provisions 
(May  21, 1987). 

'“Reptort  of  the  American  Bar  Association  Section 
of  Antitrust  Law  Special  Committee  To  Study  the 
Role  of  the  Federal  Trade  Commission  69-70  (1989) 
("We  are  troubled  by  the  duration  of  typical 
Commission  orders  *  *  *.  Administrative  orders 
should  have  sunset  provisions.”). 
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Commission,  principally  under  Section 
5  of  the  FTC  Act,  and  the  purpose  of 
both  is  to  protect  consumers  and  the 
public  interest."  Unfair  methods  of 
competition  such  as  price  Fixing,  market 
allocation  and  boycotts  can  be  as 
injurious  to  consumers  as  unfair  or 
deceptive  practices  such  as  misleading 
advertising  and  unscrupulous 
marketing. '2  To  the  extent  that  the 
policy  to  sunset  orders  is  based  on 
changed  circumstances, it  would  seem 
to  apply  with  equal  force  to  both 
antitrust  and  consumer  protection 
orders.  A  respectable  argument  can  be 
made  that  the  conditions  in  which 
unfair  acts  or  practices  arise  are  at  least 
as  mutable  as  the  conditions  in  which 
unfair  methods  of  competition  arise.  To 
the  extent  that  a  sunset  policy  reflects 
a  concern  about  the  costly  regulatory 
effects  of  orders,''’  the  concern  probably 
arises  with  deceptive  advertising  orders 
no  less  than  price-fixing  orders. 

More  fundamentally,  a  decision  to 
treat  respondents  under  consumer 
protection  orders  differently  might  be 
viewed  as  arbitrary  and  capricious. 
Indeed,  from  my  perspective,  today’s 
disparate  treatment  of  competition  and 
consumer  protection  orders  is  so 
unjustified  that  it  cries  out  for  an 
explanation  from  the  Commission. 
Perhaps  the  comments  we  receive  will 
provide  reasons  for  drawing  this 
distinction. 


"Deceptive  practices  were  challenged  as  "unfair 
methods  of  competition"  until  enactment  of  the 
Wheeler-Lea  Act  in  1938,  52  Stat.  1028  (adding  to 
Section  5  the  phrase  "and  unfair  or  deceptive  acts 
or  practices").  E.g..  FTC  v.  Winstead  Hosiery  Co., 

258  U.S.  483  (1922)  (false  labelling).  Under  pre- 
1938  Section  5,  the  Commission  was  required  to 
show  that  the  deceptive  practices  affected 
competition.  See  FTCv.  Raladam  Co.,  316  U.S.  149 
(1942)  (applying  pre-1938  law.  FTC  may  "infer  that 
trade  will  be  diverted  from  competitors  who  do  not 
engage  in”  deception);  FTC  v.  Raladam  Co.,  283 
U.S.  643  (1931)  ("trader  whose  methods  are  assailed 
as  unfair  (methods  of  competition]  must  have  *  *  * 
rivals  in  trade  whose  business  will  be  *  *  * 
injured”).  After  the  Wheeler-Lea  Act,  the  FTC  could 
“center  its  attention  on  the  direct  protection  of  the 
consumer  where  formerly  it  could  protect  him  only 
indirectly  through  the  protection  of  the 
competitor.”  Pep  Boys — Manny,  Moe  6-  Jack.  Inc  v. 
FTC.  122  F.2d  158. 161  (3d  Cir  1941)  (emphasis  in 
original). 

"“|N]o  matter  what  its  guise,  cartel  behavior 
constitutes  no  more  than  fraud  and  theft  from 
consumers."  fames  F.  Rill,  Assistant  Attorney 
General,  Antitrust  Division,  “Antitrust 
Enforcement;  An  Agenda  for  the  1990’s,”  before 
23rd  Annual  New  England  Antitrust  Conference 
(Nov.  3, 1989),  reprinted  in  7  Trade  Reg.  Rep.  (CCU) 
^  50.026.  at  48,617. 

"According  to  the  Commission  in  its  Statement 
of  Policy,  “provisions  in  competition  orders 
ordinarily  will  have  served  their  remedial  purposes 
within  twenty  years,  and  *  *  *  the  findings  upon 
which  such  provisions  are  based  should  not  be 
presumed  to  continue  to  exist  for  a  longer  period 
of  time.” 

'“•See  note  16  m/ra. 


Existing  Orders 

The  Commission  should  apply  its 
new  sunset  policy  to  existing  as  well  as 
future  orders.  Any  other  policy  is  unfair. 
How  can  the  Commission  justify 
applying  a  twenty-year  sunset  policy  to 
future  orders,  without  even  knowing 
what  those  orders  will  be,  and  decline 
to  apply  the  same  policy  to  its  existing 
orders? 

The  new  policy  to  favor  termination 
of  existing  orders  in  effect  for  more  than 
twenty  years,  if  the  respondent  comes 
forw'ard  with  a  petition  to  reopen,  is 
welcome  but  also  too  limited.  Instead, 
the  Commission  should  initiate 
proceedings  immediately  to  terminate 
all  orders  that  are  more  than  twenty 
years  old  and  to  modify  appropriately 
(by  adding  a  sunset  provision) 
outstanding  orders  that  are  not  yet 
twenty  years  old.  This  could  easily  be 
accomplished  by  publishing  in  the 
Federal  Register  notice  of  the  sunset 
policy  and  of  the  Commission’s 
intention  to  apply  the  policy  to 
outstanding  orders. 

The  Commission  cites  the  experience 
of  the  Department  of  Justice  to 
demonstrate  the  difficulty  of  reviewing 
old  orders;  The  Department  reviewed 
400  orders  “to  determine  which  might 
profitably  be  modified  or  vacated’’ 
and  recommended  terminating  or 
modifying  only  22  of  them.''^  If 
anything,  the  Department’s  experience 
suggests  that  we  should  not  adopt  a 
sunset  policy  at  all.  If  the  vast  majority 
of  outstanding  orders  are  worth 
retaining,  why  shouldn’t  we  expect  the 
vast  majority  of  future  orders  to  be 
equally  meritorious.  The  Commission, 
having  iiecided  that  a  sunset  policy 
nevertheless  is  appropriate,  should  take 
a  different  approach  to  outstanding 
orders. 

Application  of  a  presumption  in  favor 
of  sunset  in  response  to  petitions  to 
reopen  will  impose  costs  by  requiring 
respondents  to  file  individual  petitions 
and  the  Commission  to  assess  in  the 


"  Rules  3.72(b)(1)  and  4.4(a)(2)  of  tlie 
Commission’s  Rules  of  Practice  may  need  to  be 
amended  to  permit  notice  by  publication  in  the 
Federal  Register.  The  Administrative  Procedure  Act 
permits  the  Commission  to  amend  its  rules  in  this 
fashion  without  a  public  comment  period.  5  U.S  C. 

§  553(b)(3)(A). 

Speech  by  William  French  Smith.  Attorney 
General  of  the  United  States,  before  District  of 
Columbia  Bar  (June  24. 1981),  reprinted  in  (1969- 
1983]  Transfer  Binder  (CCH)  1  50,430.  at  55,976 
(suggesting  that  the  Department  would  set  aside  or 
modify  orders  that  “pervasively  regulate  . . .  (and] 
hinder  and  not  promote  competition."  "reflect 
erroneous  economic  analysis,”  or  are 
"superfluous”). 

"  Department  of  Justice  Press  Release 
Accompanying  Statement  of  Policy  by  the  Antitrust 
Division  Regarding  Enforcement  and  Review  of 
Permanent  Injunctions  Entered  in  Government 
Antitrust  Cases,  April  27, 1984.  at  3. 


context  of  each  such  petition  whether 
the  presumption  has  been  overcome  for 
that  order."*  I  see  no  need  for  such  a 
time  consuming,  potentially  resource 
intensive  review  of  the  merits  of 
individual  orders.'^  Applying  the  new 
policy  across  the  board  now  would  be 
less  costly  in  terms  of  both  public  and 
private  resources.  Simple  fairness 
suggests  that  the  Commission  now 
should  terminate  all  its  orders  older 
than  twenty  years  and  modify  its  other 
orders  to  provide  for  automatic 
termination  after  twenty  years. 

The  Presumption 

Instead  of  establishing  a  definite 
policy  to  sunset  new  competition  orders 
twenty  years  after  issuance,  the 
Commission  merely  establishes  a 
presumption  to  that  effect.  The 
Commission’s  decision  to  forgo  the 
adoption  of  an  unequivocal  sunset 
policy  and  instead  to  embark  on  this 
new  course  by  way  of  a  presumption 
may  reflect  a  degree  of  unease  about 
terminating  its  orders  that  I  do  not 
share.  Unless  the  Commission  is 
prepared  to  enumerate  the  bases  for 
overcoming  the  presumption,  and  so  far 
it  has  not  done  so,  the  policy  invites 
confusion  and  arbitrariness  if  not  its 
own  unraveling. 

Establishing  a  presumption  instead  of 
a  rule  that  orders  will  terminate 
automatically  after  twenty  years  opens 
the  Commission  to  arguments  to  extend 
the  term  of  some  orders  and  to 
abbreviate  the  term  of  others.  The 
duration  of  an  order  could  now  be  an 
issue  in  every  case,  and  achieving 
consistency  and  fairness  among  orders 
will  be  costly  at  best.  Perhaps  my 
colleagues  envision,  as  I  do,  that  the 
presumption  will  be  overcome,  one  way 
or  the  other,  only  in  exceedingly  rare 
circumstances.  If  so,  why  not  just  be 
done  with  it  and  establish  a  bright  line 
rule  with  all  the  benefits  of  certainty, 
predictability  and  efficiency  that  bright 
line  rules  provide?  If  not,  some  greater 
explanation  is  in  order  to  guide  those 
subject  to  the  Commission’s 
jurisdiction. 


"*  To  thie  extent  that  the  basis  for  the 
Commission’s  sunset  policy  is  that  the  "findings 
upon  which  [the  order  is]  based  should  not  be 
presumed  to  continue  to  exist  for  a  longer  period 
of  time,"  Statement  of  Policy  at  4.  in  the  context 
of  a  petition  to  reopen,  the  persistence  of  the 
conditions  on  which  the  order  was  based,  not  tbe 
respondent’s  recidivism,  see  Statement  of  Policy  at 
8  n.l9.  would  seem  to  be  the  appropriate  focus  in 
determining  on  the  merits  whether  the  order  should 
be  set  aside.  ^ 

The  Commission’s  effort  to  narrow  the  scopte 
of  the  pireceedings  for  terminating  older  orders  is 
laudable,  but  it  contains  the  seeds  for  expansion. 
More  importantly,  even  the  cost  of  a  reduced 
proceeding  is  unnecessary  and  unfairly  burdens 
subjects  of  older  orders  vis-a-vis  their  more  recent 
counterparts. 
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Conclusion 

I  support  the  step  the  Commission  has 
taken  today,  1  urge  the  Commission  to 
expand  its  new  policy  to  include 
consumer  protection  orders  and  existing 
orders,  and  I  urge  the  Commission  to 
make  sunset  an  unqualified  policy,  not 
a  presumption. 

Statement  of  Commissioner  Deborah  K. 
Owen,  Concurring  in  Part  and 
Dissenting  in  Part,  on  FTC  Policy 
Statement  With  Respect  to  Duration  of 
Commission  Orders 

I  applaud  my  colleagues  for  this 
important  first  step  in  resolving  a 
controversy  that  has  stymied  the 
Commission  for  many  years.  However,  I 
am  compelled  to  disagree  on  one 
important  point  affecting  competition 
orders — the  number  of  years  that  must 
pass  before  an  order,  presumptively, 
should  terminate.'  Where  the 
Commission  has  chosen  a  twenty-year 
period,  both  with  respect  to  prospective 
orders  and  the  modification  of  previous 
orders,  in  the  interests  of  consistency 
with  the  Justice  Department,  I  would 
prefer  a  ten-year  term. 

The  Commission’s  sole  explanation 
for  deviating  from  the  ten-year  period  is 
that  the  Commission  “unlike  the 
Antitrust  Division,  has  no  criminal 
enforcement  authority  and  thus  cannot 
present  the  same  deterrence  threat  to 
potential  recidivists  whose  orders  have 
expired.”  Policy  Statement  at  5. 1 
believe  that  this  contrast  is  much  less 
acute  than  the  Policy  Statement 
suggests,  and  provides  an  insufhcient 
basis  for  adopting  an  inconsistent 
policy. 

First,  under  traditional  Justice 
Department  policy,  it  would  not  be 
appropriate  for  the  Justice  Department 
to  use  the  threat  of  criminal  sanctions  to 
deter  the  recurrence  of  civil  antitrust 
violations.  As  one  former  Assistant 
Attorney  General  has  described,  the 
Sherman  Act  is  “in  reality  two 
statutes” — one  criminal  and  one  civil. 2 
The  Antitrust  Division  has  historically 
proceeded  criminally  in  two  types  of 
cases:  (1)  Cases  involving  perse 
violations,  such  as  price  fixing  and  bid 
rigging,  and  (2)  cases  where  there  is 
“evidence  that  the  defendants  knew  that 
they  were  violating  the  law  and  acted 

'  The  Policy  Statement  contains  two  new  twenty- 
year  presumptions  with  respect  to  competition 
orders:  (1)  A  presumption  that  "core”  provisions  in 
future  orders  should  terminate  twenty  years  after 
issuance,  and  (2)  a  presumption  that  the  public 
interest  require!  reopening  and  setting  aside  an 
existing  order  twenty  years  after  it  becomes  final. 

’  Remarks  by  Donald  I.  Baker  before  the  Antitrust 
Law  Briefing  Conference,  Arlington,  Virginia  (Feb. 
28, 1977),  reprinted  in  ICurrent  Comment — 1969-83 
Transfer  Binder)  Trade  Reg.  Rep.  (CCH)  D  50.341  at 
55,695. 


with  flagrant  disregard  for  the  legality  of 
their  conduct.”  U.S.  Dep’t  of  Justice, 
Antitrust  Division  Manual  at  III-12,  Oct. 
18, 1987  (2d  ed.J,  revised,  Oct.  16, 1989. 
In  all  other  cases,  the  Antitrust  Division 
proceeds  civilly,  and  generally  seeks  an 
order  that  expires  after  ten  years.^  If  a 
civil  violation  recurs  in  year  eleven 
(after  the  expiration  of  an  order),  then 
under  its  stated  policy,  the  Antitrust 
Division  would  not  seek  to  impose 
criminal  penalties.  Like  the 
Commission,  the  Division  would 
proceed  on  the  civil  side. 

In  this  regard,  I  note  that  the  antitrust 
cases  prosecuted  by  the  Commission  are 
typically  not  the  types  of  hard  core 
violations  for  which  the  Department  of 
Justice  reserves  its  criminal  sanctions. 
Often  this  agency’s  horizontal  restraint 
cases  are  sufficiently  complicated  or 
ambiguous  that  the  Commission 
employs  the  Massachusetts  Board  mode 
of  analysis,  rather  than  relying  on  the 
rule  of  per  se  liability.  Even  within  the 
per  se  category,  there  are  several 
situations  where  the  courts  and/or  the 
Department  have  indicated  that  criminal 
prosecution  would  not  be  appropriate. 

In  particular,  the  Supreme  Court  has 
held  that  intent  is  a  necessary  element 
of  a  criminal  antitrust  violation.** 

Second,  eleven  years  after  an  order  is 
entered,  if  a  firm  engages  in  a  criminal 
violation  of  the  antitrust  laws,  then  it 
can  be  prosecuted  criminally — whether 
its  original  order  was  with  the 
Commission  or  with  the  Justice 
Department.  See  Policy  Statement  at  5 
n.  9  (“Where  a  recidivist’s  order  has 
lapsed,  the  Commission  could  request 
the  Justice  Department  to  commence  a 
criminal  enforcement  action  against  the 
new  violation.”).  Indeed,  it  has  long 
been  the  Commission’s  policy  to  notify 
the  Justice  Department  whenever  it 
learns  of  a  potentially  criminal  antitrust 
violation  (whether  involving  a  recidivist 
or  a  first-time  offender).*  The  Justice 
Department  then  decides  whether  the 
case  should  be  investigated  and 

'  But  see  United  States  v.  Microsoft  Corporation, 

Civ.  Action  No. _ (D.D.C.  1994)  (proposed 

consent  decree  wouid  expire  six  and  a  half  years 
after  its  entry). 

••  United  States  v.  Gypsum  Co.,  438  U.S.  422 
(1978).  In  contrast,  the  intent  to  achieve 
anticompetitive  effects  is  not  a  necessary  element 
of  the  Commission's  cases  under  Section  5  of  the 
Federal  Trade  Commission  Act.  See  also  Antitrust 
Division  Manual,  supra  at  iII-12. 

5  See  Department  of  Justice/Federal  Trade 
Commission  Clearance  Procedures  for 
Investigations,  reprinted  in  7  Trade  Reg.  Rep.  (CCH) 
150.125: 

Whenever  during  the  course  of  an  FTC 
investigation,  evidence  is  uncovered  tliat  indicates 
the  likelihood  that  criminal  conduct  has  occurred 
(e.g.,  price  fixing,  bid  rigging,  mail  or  wire  fraud) 
the  hTC  will  promptly  refer  the  matter  to  DO). 


prosecuted  criminally  (by  the  Antitrust 
Division),  or  civilly  (by  the  FTC). 

In  short,  the  deterrence  threat  that 
faces  a  potential  recidivist  whose  FTC 
order  has  expired  is  identical  to  the 
deterrence  threat  that  faces  a  firm  whose 
Antitrust  Division  order  has  expired. 
Accordingly,  I  dissent  with  respect  to 
the  twenty-year  (as  opposed  to  ten-year) 
presumptions  in  the  Policy  Statement  as 
applied  to  competition  orders.* 

IFR  Doc.  94-21591  Filed  8-31-94;  8:45  am] 
BILLING  CODE  6750-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Aging;  Federal  Council  on  the  Aging; 
Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging. 

Time  and  Date:  Meeting  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Tuesday, 
September  13, 1994,  and  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Wednesday, 
September  14, 1994. 

Place:  On  Tuesday,  September  13, 
from  9  a.m.  to  5  p.m.,  the  meeting  will 
be  held  in  room  309-F  of  the  Hubert 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

On  Wednesday,  September  14,  from  9 
a.m.  to  1  p.m.,  the  meeting  will  be  held 
in  room  B352  Rayburn  House  Office 
Building,  Washington,  DC  20515,  and 
from  3  p.m.  and  5  p.m.  in  room  309-F 
Hubert  Humphrey  Building, 

Washington,  DC. 

Status:  Meeting  is  open  to  the  public. 
Contact  Person:  Brian  Lutz,  room 
4657  Wilbur  Cohen  Federal  Building, 

330  Independence  Avenue,  SW., 
Washington,  DC  20201.  (202)  619-2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub. 

L.  93-29,  42  U.S.C.  3015)  for  the 
purpose  of  advising  the  President,  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Aging,  and  the  Congress  on  matters 
related  to  the  special  needs  of  older 
Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-453,  5  U.S.C.  app.  1,  section  10, 
1976)  that  the  Council  will  hold  a 
quarterly  meeting  on  September  13  from 
9  a.m.  to  5  p.m.  in  room  309-F  Hubert 

"  Had  tlie  Commi.ssion  cliosen  to  apply 
termination  presumptions  across  the  board  to  all  of 
its  orders,  including  consumer  protection  orders  (an 
alternative  1  would  have  preferred),  the  Commission 
might  then  have  been  on  firmer  ground  in 
attempting  to  distingui.sh  its  policy  from  that  of  the 
lustice  Department. 
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Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC  20201, 
and  on  September  14  from  9  a.m.  to  1 
p.m.  in  room  B352  Rayburn  House 
Office  Building,  Washington,  DC  20515, 
and  from  3  p.m.  to  5  p.m.  in  room  309- 
F  Hubert  Humphrey  Building, 
Washington,  DC. 

The  agenda  is  as  follows:  On 
September  13  from  9  a.m.  to  5  p.m., 
deliberations  will  be  held  on  the 
Council's  regular  business,  including 
the  introduction  of  the  new  Chairman, 
discussion  of  current  projects  and 
reports,  in-house  long-range  planning 
on  future  activities,  and  the 
consideration  issue-specific  task  forces. 
These  deliberations  will  include  issues 
related  to  long-term  care,  mental  health 
and  aging,  better  utilizing  the 
experience  and  abilities  of  older 
persons,  issues  related  to  the  status  and 
problems  of  older  women,  the  Older 
Americans  Act,  and  the  White  House 
Conference  on  Aging.  The  morning 
session  will  include  a  briefing  and 
policy  discussion  with  the  Assistant 
Secretary  for  Aging. 

On  September  14,  from  9  a.m.  to  1 
p.m.,  the  Council  will  discuss  motions, 
resolutions,  and  policy 
recommendations  to  be  provided  to  the 
President.  The  session  will  include  a 
legislative  update  by  a  representative 
from  the  Congressional  Caucus  on  Aging 
in  the  U.S.  House  of  Representatives. 
From  1  p.m.  to  3  p.m..  Council  members 
will  have  individual  appointments  with 
Members  of  Congress.  From  3  p.m.  to  5 
p.m.,  discussions  will  include  a 
proposed  action  plan  and  agenda  for 
future  meetings.  At  5  p.m.  the  meeting 
will  adjourn. 

Dated:  August  25, 1994. 

Brian  T.  Lutz, 

Executive  Director. 

IFR  Doc.  94-21606  Filed  8-31-94;  8:45  am] 
BILLING  CODE  413(M)1-M 


Public  Health  Service 

National  Institutes  of  Health  (NIH); 
Notice  of  Meeting  of  Panel 

The  National  Institutes  of  Health 
(NIH)  Human  Embryo  Research  Panel  is 
scheduled  to  meet  on  Tuesday, 
September  27, 1994  from  9:30  a.m.  to 
12:30  p.m.  to  present  publicly  a  report 
of  its  findings  and  conclusions.  The 
meeting  will  be  held  at  the  NIH,  9000 
Rockville  Pike,  Bethesda,  Maryland,  in 
Building  31,  Conference  Room  10. 
Copies  of  the  Panel’s  report  will  be 
available  to  the  public  at  the  meeting. 
The  Panel  is  a  group  of  special 
consultants  to  the  Advisory  Committee 
to  the  Director  (ACD),  NIH,  established 


to  consider  the  scientific  and  ethical 
issues  raised  by  research  involving  the 
ex  utero  preimplantation  human  embryo 
resulting  from  in  vitro  fertilization  or 
other  sources  and  to  recommend 
guidelines  for  Federal  funding  of  such 
research. 

The  September  meeting  of  the  Panel 
continues  the  NIH  effort  to  enhance 
public  understanding  of  the  scientific 
and  ethical  issues  in  this  area  of 
research  and  of  the  Panel’s  findings  and 
conclusions  with  respect  to  those  issues. 
It  is  important  to  underscore  that  the 
Panel’s  report  is  subject  to  the  review 
and  acceptance  by  the  Advisory 
Committee  to  the  Director,  NIH.  The 
Advisory  Committee  members  will  be 
reviewing  the  Panel  report  during  the 
fall  and  will  consider  the  Panel’s 
recommendations  at  a  public  meeting  in 
December.  After  receiving  the  advice 
and  recommendations  of  the  Advisory 
Committee,  a  decision  will  be  made  by 
the  NIH  about  which  areas  of  research 
are  acceptable  for  Federal  funding  and 
guidelines  will  be  formulated  to  govern 
that  research.  Once  the  guidelines  are 
issued,  the  NIH  will  continue  to  monitor 
developments  in  this  area  of  research. 

Background 

Until  June  10, 1993,  Federal 
regulations  governing  research  on 
human  subjects  required  research 
involving  in  vitro  fertilization  (IVF)  to 
be  reviewed  by  a  Departmental  Ethics 
Advisory  Board.  The  one  Ethics 
Advisory  Board  that  existed  from  1978 
to  1980  considered  the  ethical  issues 
associated  with  IVF  and  embryo  transfer 
and  concluded  in  a  report,  after  much 
study,  consultation,  and  deliberation, 
that  IVF  is  acceptable  from  an  ethical 
standpoint  as  long  as  certain  stipulated 
safeguards  were  followed.  No  action 
was  taken  based  on  the 
recommendations  from  that  report. 
Because  no  other  Ethics  Advisory  Board 
was  chartered  after  1980,  Federal 
funding  of  IVF  protocols  has  not  been 
possible.  This  so-called  de  facto 
moratorium  on  IVF  research  funding 
was  lifted  when  Congress  included  a 
provision  in  the  NIH  Revitalization  Act 
(Pub.  L.  103-43)  that  rendered  legally 
ineffective  the  regulatory  requirement 
for  Ethics  Advisory  Board  review.  It  is 
the  enactment  of  this  law  that  now 
enables  the  NIH  to  fund  IVF  proposals, 
as  well  as  research  involving  human 
embryos  that  result  from  IVF  or  other 
sources. 

Although  the  Congress  provided  the 
authority  to  go  forward  in  this  area,  the 
NIH  did  not  want  to  proceed  without 
first  broadly  considering  the  moral  and 
ethical  questions  raised  by  such 
research  and  developing  guidelines  for 


its  review  and  conduct.  With  the 
concurrence  of  the  Assistant  Secretary 
for  Health,  the  NIH  established  the 
Human  Embryo  Research  Panel  as  a 
group  of  special  consultants  to  the 
Advisory  Committee  to  the  Director, 

NIH.  The  Panel  is  composed  of  19 
individuals  with  broad  expertise  in  the 
fields  of  basic  and  clinical  research, 
ethics,  law,  social  science,  public 
health,  and  public  policy. 

The  Panel’s  charge  is  to  consider 
various  areas  of  research  involving  the 
ex  utero  human  embryo  and  provide 
advice  as  to  those  areas  it  views  to  he 
acceptable  for  Federal  funding,  areas 
that  warrant  additional  review,  and 
areas  that  are  unacceptable  for  Federal 
support.  For  those  areas  of  research 
considered  acceptable  for  Federal 
funding,  the  Panel  has  been  asked  to 
recommend  specific  guidelines  for  the 
review  and  conduct  of  this  research. 

The  Panel’s  charge  encompasses  only 
research  involving  the  extracorporeal 
human  embryo  produced  by  in  vitro 
fertilization,  i.e.,  in  the  test  tube,  or 
parthenogenesis — a  process  whereby 
activation  of  an  ovum  is  initiated 
without  sperm.  Research  involving  in 
utero  human  embryos  or  fetuses  is  not 
part  of  the  Panel’s  mandate.  Guidelines 
for  such  research  are  embodied  in 
current  Department  of  Health  and 
Human  Services  regulations  (45  CFR 
Part  46)  governing  human  subjects 
research.  Research  involving  germ-line 
gene  modification  also  is  not  within  the 
Panel’s  scope. 

The  Panel  met  five  times  previously 
from  February  through  June  1994. 

During  its  meetings,  all  of  which  have 
been  open  to  the  public,  the  Panel 
examined  the  wide  range  of  scientific 
and  human  health  benefits  that  could 
result  from  governmental  support  of 
research  involving  the  preimplantation 
ex  utero  human  embryo,  and  the  ethical 
issues  that  should  be  considered  in 
determining  appropriate  boundaries  for 
Federally-funded  research  in  this  area. 
Among  the  potential  benefits  reviewed 
by  the  Panel  were  advances  in  the 
understanding  and  treatment  of 
infertility,  pregnancy  loss,  birth  defects, 
and  the  mechanisms  of  uncontrolled 
cell  growth  that  occur  in  cancer.  Other 
possible  benefits  that  were  considered 
included  the  further  development  of 
preimplantation  diagnosis  of  genetic 
and  chromosomal  abnormalities, 
innovations  in  contraception,  and 
research  on  embryonic  stem  cells  that 
might  in  the  future  lead  to  therapeutic  ' 
applications  in  a  broad  range  of  areas, 
including  bone  marrow  transplantation, 
repair  of  damaged  tissues,  and  treatment 
of  degenerative  diseases  of  the  nervous 
and  muscular  systems. 
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Among  the  ethical  issues  considered 
by  the  Panel  during  its  meetings  were 
competing  ethical  frameworks  with 
respect  to  the  moral  status  of  the  human 
embryo;  the  ethical  acceptability  of 
various  areas  of  research  involving  the 
ex  utero  preimplantation  human 
embryo:  the  relevance  of  any 
distinctions  between  research  involving 
ex  utero  human  embryos  that  are 
intended  for  transfer  into  humans  and 
research  that  does  not  involve  transfer; 
ethically  acceptable  sources  of  human 
embryos  or  eggs;  informed  consent 
requirements:  concerns  regarding  the 
compensation  of  gamete  providers  and 
commercialization  of  human  gametes 
and  embryos;  and,  the  need  for 
additional  mechanisms  for  the  review, 
evaluation,  and  monitoring  of  human 
embryo  research  at  local  and/or  national 
levels. 

A  critical  part  of  the  Panel’s  process 
of  considering  the  issues  involved  in 
Federal  funding  of  human  embryo 
research  was  to  gain  an  understanding 
of  the  diversity  of  beliefs  and  opinions 
held  about  the  moral  status  of  the 
human  embryo  and  about  Federal 
funding  of  research  involving  the 
preimplantation  ex  utero  human 
embryo.  To  this  end,  the  Panel  heard  46 
oral  presentations  during  Panel 
meetings  and,  considered  the  views 
expressed  in  over  18,000  written 
comments,  letters,  petitions,  and 
postcards  received. 

Additional  Information 

The  NIH  will  endeavor  to  provide 
seating  for  all  members  of  the  public 
who  wish  to  attend  the  September  27 
meeting.  Seating  in  the  meeting  room  is 
limited,  however.  An  overflow  room 
will  be  available  so  that  the  Panel’s 
proceedings  can  be  viewed  through 
closed  circuit  television.  To  help  ensure 
that  adequate  seating  is  available  for  the 
public,  individuals  interested  in 
attending  the  meeting  are  asked  to 
notify  the  NIH  by  contacting  Ms.  Peggy 
Schnoor  at  301-496-1454.  Individuals 
who  require  special  accommodations 
also  are  asked  to  contact  Ms.  Schnoor  as 
is  anyone  who  has  a  general  question 
about  the  meeting. 

Dated:  August  25, 1994. 

Ruth  L.  Kirschstein, 

Deputy  Director,  NIH. 

IFR  Doc.  94-21676  Filed  8-31-94;  8:45  ami 
BILLING  COO£  414(M)1-P 


Food  and  Daig  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Antiviral  Drugs  Advisory 
Committee,  which  is  scheduled  for 
September  12  and  13, 1994.  This 
meeting  was  announced  in  the  Federal 
Register  of  August  22, 1994  (59  FR 
43126).  The  amendment  is  being  made 
to  reflect  a  change  in  the  agenda  for  the 
meeting.  There  are  no  other  changes. 

This  amendment  will  be  announced  at 
the  beginning  of  the  open  portion  of  the 
meeting, 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4695. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  22, 1994, 

FDA  announced  that  a  meeting  of  the 
Antiviral  Drugs  Advisory  Committee 
would  be  held  on  September  12  and  13, 
1994.  On  page  43126,  in  the  third 
column,  the  “Open  committee 
discussion"  portion  of  this  meeting  is 
amended  as  follows: 

Open  committee  discussion.  The 
committee  will  discuss  issues  relevant 
to  early  availability  of  drugs  for  life 
threatening  diseases,  including  both 
expanded  access  programs  and 
accelerated  approval. 

Dated:  August  26, 1994. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-21654  Filed  8-29-94;  2:43  pm) 
BILLING  CODE  4160-01-F 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice, 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA’s 
advisory  committees. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 


Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  September  7, 
1994, 10  a.m..  Food  and  Drug 
Administration,  Bldg.  29,  conference 
room  121,  8800  Rockville  Pike, 

Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion,  10  a.m.  to  10:45 
a.m.;  closed  committee  deliberations, 
10:45  a.m.  to  11:45  a.m.;  open  public 
hearing,  11:45  a.m.  to  12:45  p.m.,  unless 
public  participation  does  not  last  that 
long;  Nancy  T,  Cherry  or  Stephanie  A. 
Milwit,  Center  for  Biologies  Evaluation 
and  Research  (HFM-21),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Bethesda,  MD  20852,  301-594-1054, 
General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee,  should  communicate  with 
the  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientific  program  of  the  Laboratory  of 
Hepatitis  Viruses  and  the  research 
programs  of  two  individuals  in  the 
Division  of  Virology. 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)), 

FDA  is  giving  less  than  15  days’ 
public  notice  of  this  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  meeting  because  of  the  need 
to  provide  committee  input  to  the 
internal  FDA  process  for  reviewing 
intramural  research.  Because  of  the 
scheduling  cycle  for  this  process,  the 
next  regularly  scheduled  meeting  of  the 
Vaccines  and  Related  Biological 
Products  Advisory  Committee, 
tentatively  set  for  November  17  and  18, 
1994,  would  be  too  late  for  committee 
input  into  the  review  cycle,  FDA  does 
not  believe  it  appropriate  to  wait  that 
long.  Preparations  to  meet  the 
September  1994  deadlines  were  begun 
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in  May  1994,  but  because  of  the 
scheduling  difficulties,  the  report  of  that 
review  of  research  has  only  now  become 
available  for  review  by  the  Vaccines  and 
Related  Biological  Products  Advisory 
Committee.  The  agency  decided  that  it 
was  in  the  public  interest  to  hold  this 
discussion  on  Septembw  7, 1994,  even 
if  there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  ccnnmiUee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  WhethOT  or  not  it  also 
includes  any  of  the  other  three  porticms 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  putdic  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participiation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairpersOTi  determines  will  facilitate 
the  committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  ri^t  to  make  an  oral 
presentation  at  the  op«a  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  jwesentation  at  the 
hearing’s  conclusion,  if  time  permits,  at 
the  chairperson’s  discretion. 


The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  m  writing 
from  the  Fr^mn  of  Information  Office 
(HFI-35),  Food  and  Ekug 
Administration,  rm.  12A-16, 5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  dot  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20657,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  ^  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 

Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

’The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
infmmation  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  informaticm  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 


for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  ft-om 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  August  29, 1994. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(FR  Doc.  94-21734  Filed  8-30-94;  10:15  am] 
BILUNG  cooe  4160-01-f 

National  Institutes  of  Health  National 
Heart,  Lung,  and  Blood  Institute; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acccxnmodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Nome  o/ftinel:NHLBI  SEP  on  Genetic 
Epidemiology. 

Dates  of  Meeting:  October  26, 1994. 

Time  of  Meeting:  8:00  a.m. 

Place  of  Meeting:  National  Institutes  of 
Health,  7550  Wisomsin  Avenue,  Federal 
Building,  Room  8C09,  Bethesda,  Maryland 
20892. 

Agenda:  To  recommend  future  directions 
for  genetic  epidemiologic  studies  including 
the  Family  Heart  Study  and  for  genetric 
components  of  Institute  initiated 
epidemiologic  studies. 

Contact  Person:  Dr.  Millicent  Higgins  7550 
Wisconsin  Avenue,  Room  2C08  Bethesda. 
Maryland  20892  (301)  496-2327. 
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(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resource  Research,  National  Institutes  of 
Health.) 

Dated:  August  29, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-21679  Filed  8-31-9^  8:45  am) 
BILLING  CODE  4140-01-P-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting:  National  Diabetes  Advisory 
Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Diabetes  Advisory  Board 
on  October  17-18, 1994,  8:30  a.m.  to 
approximately  5  p.m.,  at  the  Bethesda 
Marriott,  5151  PooksHill  Road, 

Bethesda,  Maryland.  Notice  of  the 
meeting  room  will  be  posted  in  the  hotel 
lobby.  The  entire  meeting  will  be  open 
to  the  public,  with  attendance  limited  to 
space  available. 

Agenda 

October  17  Research  training  and 
clinical  training  of  primary  care 
providers. 

October  18  New  therapies  for  diabetes 
such  as  islet  cell  transplantation, 
pancreas  transplantation,  insulin  pumps 
and  glucose  sensors. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 
Advisory  Board,  11426  Rockville  Pike, 
Suite  410,  Rockville,  Maryland  20852, 
(301)  231-7537,  two  weeks  prior  to  the 
meeting.  In  addition,  upon  request,  Mr. 
Kuehne’s  office  will  provide  a 
membership  roster  of  the  Board  and  an 
agenda  and  summaries  of  the  meetings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  August  29, 1994. 

Susan  K.  Feldman, 

Committee  Management  Office,  NIH. 

|FR  Doc.  94-21680  Filed  8-31-94;  8:45  ami 
BILLING  CODE  4140-01-4Myl 


National  Institute  of  Mental  Health; 
Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 


the  advisory  committees  of  the  National 
Institute  of  Mental  Health  for  October 
1994. 

The  entire  meeting  of  the  Extramural 
Science  Advisory  Board,  NIMH,  will  be 
open  to  the  public  for  discussion  of  the 
NIMH  grant  portfolio.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  below 
in  advance  of  the  meeting. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  entire 
meeting  of  each  review  committee  will 
be  closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Ms.  Joanna  L.  Kieffer, 
Committee  Management  Officer, 

National  Institute  of  Mental  Health, 
Parklawn  Building,  Room  9-105,  5600 
Fishers  Lane,  Rockville,  MD  20857, 

Area  Code  301,  443-4333,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  committee  members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Clinical  Neuroscience 
and  Biological  Psychopathology  Review 
Committee. 

Contact:  Maurine  L.  Eister,  Parklawn 
Building,  Room  9-101,  Telephone:  301,  443- 
3936. 

Meeting  Date:  October  5-7, 1994. 

Time:  9  a.m. 

P/ace;  The  Hampshire  Hotel,  1310  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Contact:  Anika  Browne,  Parklawn 
Building,  Room  9C-18,  Telephone:  301, 443- 
4868. 

Meeting  Date:  October  12-14, 1994. 

Time:  9  a.m. 

Place:  The  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Committee  Nome:  Health  Behavior  and 
Prevention  Review  Committee. 

Contact:  Monica  F.  Woodfork,  Parklawn 
Building,  Room  9C-26,  Telephone:  301, 443- 
4843. 

Meeting  Date:  October  12-14, 1994. 

Time:  9  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 


Contact:  Phyllis  L  Zusman,  Parklawn 
Building,  Room  9C-18,  Telephone:  301,  443- 
1340. 

Meeting  Date:  October  12-14, 1994. 

Time:  9  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street,  NW.,  Washington,  DC  20037. 

Committee  Name:  Services  Research 
Review  Committee. 

Contact:  Angela  L.  Redlingshafer,  Parklawn 
Building,  Room  9C-18,  Telephone:  301,  443- 
1367. 

Meeting  Date:  October  12-14, 1994. 

Time:  9  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Contact:  Sheri  L.  Schwartzback,  Parklawn 
Building,  Room  9C-26,  Telephone:  301,  443- 
6470. 

Meeting  Date:  October  12-14, 1994. 

Time:  8:30  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Committee  Name:  Child/ Adolescent 
Development,  Risk,  and  Prevention  Review 
Committee. 

Contact:  Phyllis  D.  Artis,  Parklawn 
Building,  Room  9C-26,  Telephone:  301,  443- 
1177. 

Meeting  Date:  October  13-14, 1994. 

Time:  9  a.m. 

Place:  Bethesda  Ramada  Inn,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20014. 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Contact:  Shirley  H.  Maltz,  Parklawn 
Building,  Room  9-101,  Telephone:  301, 443- 
3936. 

Meeting  Date:  October  13-14, 1994. 

Time:  8:30  a.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Contact:  Phyllis  D.  Artis,  Parklawn 
Building,  Room  9C-26,  Telephone:  301,  443- 
6470. 

Meeting  Date:  October  13-15, 1994. 

Time:  9  a.m. 

Place:  The  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Contact:  Katie  O'Donnell,  Parklawn 
Building,  Room  9-101,  Telephone:  301,  443- 
3857. 

Meeting  Date:  October  16-18, 1994, 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Committee  Name:  'Treatment  Assessment 
Review  Committee. 

Contact:  Anika  Browne,  Parklawn 
Building,  Room  9C-18,  Telephone:  301,  443- 
4868. 

Meeting  Date:  October  20-21, 1994. 

Time:  8:30  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street,  NW.,  Washington,  EKI 20037. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Conunittee. 
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Contact:  Angela  L.  Redlingshafer,  Parklawn 
Building,  Room  9C-18,  Telephone:  301,  443- 
1367. 

Meeting  Date:  October  24-25, 1994. 

Time:  9  a.m. 

Place:  The  River  Inn,  924  25th  Street,  N\V., 
Washington,  DC  20037. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIMH. 

Contact:  Andrea  Baruchin,  Ph.D.,  Parklawn 
Building.  Room  17C-26,  Telephone;  301, 
443-4335. 

Meeting  Dates  and  Times:  October  25, 

1994;  8:30  a.m.-5:00  p.m. — October  26, 1994; 
8:30  a.m.-ad)Oumment. 

Place:  Potomac  Room,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville.  MD  20857. 

Committee  Name:  Psychobiology, 

Beha\'ior,  and  Neuroscience  Review 
Committee. 

Contact:  William  H.  Radcliffe,  Parklawn 
Building.  Room  9-101,  Telephone:  301,  443- 
3857. 

Meeting  Date:  October  26-27, 1994. 

Time:  9  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Contact:  Rehana  A.  Chowdhury,  Parklawn 
Building,  Ro<Mn  9C-26,  Telephone;  301,  443- 
6470. 

Meeting  Date:  October  27-28, 1994. 

Time:  9  a.m. 

Place:  Embassy  Suites  at  Chevy  Chase. 

4300  Military  Road,  NW.,  Washington,  DC 
20015. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  August  29, 1994. 

Susan  K.  Feldman. 

Committee  Management  Officer,  NIH 
IFR  Doc.  94-21677  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4140-01-P-M 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meetings  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Council  and  its 
Planning  Subcommittee 

Pursuant  to  Public  Law  92-463, 

•  notice  is  hereby  given  of  the  meetings  of 
the  National  Deafness  and  Other 
Communicatiwi  Disorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  October  5-7, 1994,  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland.  The  meeting 
of  the  full  Council  will  be  held  in 
Conference  Room  6,  Building  31C,  and 


the  meeting  of  the  subcommittee  will  be 
in  Conference  Room  7,  Building  3lC. 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  October  5  from  2  pm  until  3 
pm  for  the  discussiwi  of  policy  issues. 
The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  October  6  from 
8:30  am  until  recess  for  a  report  from 
the  Institute  Director  and  discussion  of 
extramural  policies  and  procedures  at 
the  National  Institutes  of  Health  and  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders  and  on 
October  7  from  8:30  am  to 
approximately  9:30  am  for  a  report  on 
extramural  programs  of  the  Division  of 
Communication  Sciences  and  Disorders. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(4)  and  552b{c){6), 
Title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  the  meeting  of  the 
Planning  Subcommittee  on  October  5 
will  be  closed  to  the  public  from  3  pm 
to  adjournment.  The  meeting  of  the  full 
Council  will  be  closed  to  the  public  on 
October  7  from  approximately  9:30  an 
until  adjournment.  The  closed  portions 
of  the  meetings  will  be  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  and  Subconunittee  meetings 
may  be  obtained  from  Dr.  Earleen  F. 
Elkins,  Executive  Secretary,  National 
Deafness  and  Other  Communication 
Disorders,  National  Disorders,  National 
Institutes  of  Health,  Executive  Plaza 
South,  Room  4()0C,  Bethesda,  Maryland 
20892, 301-496-8693.  A  summary  of 
the  meetings  and  rosters  of  the  members 
may  also  be  obtained  from  her  office. 
For  individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accomodations,  please 
contact  Dr.  Elkins  at  least  two  weeks 
prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  N.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders.) 

Dated:  August  29, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  94-21678  Filed  8-31-94;  8:45  ami 
BILUNG  CODE  4t40-01-P-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  R-94-1730;  FR-3614-N-02] 

Submission  of  Proposed  Information 
Collection  Requirement 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due  date:  September 
8, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  the 
Indian  Housing  Loan  Guarantee 
Program. 

The  Housing  and  Community 
Development  Act  of  1992  authorized 
Loan  Guarantees  for  Indian  Housing. 
Under  this  Program,  the  Department 
will  guarantee  loans  made  by  private 
lenders  to  Native  American  borrowers 
and  to  Indian  housing  authorities  to 
construct,  acquire,  or  rehabilitate  1-  to 
4-family  homes.  These  homes  must  be 
located  on  trust  land  or  land  located  in 
an  Indian  or  Alaska  Native  area. 

The  forms  will  be  used  by  lenders  to 
determine  pertinent  information 
regarding  the  borrowers 
creditworthiness  and  to  transmit 
specific  loan  data  to  Treasury.  To 
determine  whether  a  particular 
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borrower  is  eligible  for  the  Section  184 
loan  guarantee,  the  lender  must  analyze 
the  borrower’s  ability  to  repay  the 
mortgage  debt.  Once  the  borrower  is 
deemed  approved  a  guaranteed  fee  of 
1%  of  the  insured  amount  must  be 
submitted  to  HUD  prior  to  the 
endorsement  of  any  Section  184  loan. 
The  fee  is  a  one  time  charge  that  is 
charged  to  the  borrower  and  may  be 
financed  into  the  mortgage  amount. 

The  Department  has  suomitted  the 
proposal  for  the  collection  of 
information  as  described  below,  to  0MB 
for  review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  25); 

(1)  The  title  of  the  information 
collection  proposal:  Form  HUD — 53036, 
Mortgage  Credit  Analysis  and.  Form 
HUD — 53038,  Transmittal  for  Payment 
of  Loan  Guarantee  Fee. 

(2)  Office  of  the  agency  to  collect  the 
information:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

(3)  Tne  description  of  the  need  for  the 
information  and  its  proposed  use: 

The  data  collected  on  these  forms  will 
be  used  to  determine  whether  a 
particular  borrower  is  eligible  for  the 
Section  184  loan  guarantee  and  for 
remittance  of  the  Loan  Guarantee  Fee. 
The  lender  must  analyze  the  borrower’s 
ability  to  repay  the  mortgage  debt  by 


relating  his  or  her  income,  assets,  and 
liabilities,  to  the  proposed  housing 
payment.  Once  the  borrower  is  deemed 
creditworthy  a  guaranteed  fee  of  1%  of 
the  insured  amount  must  be  submitted 
to  HUD  prior  to  the  endorsement  of  any 
Section  184  loan. 

(4)  Agency  form  number:  Forms 
HUD— 53036  and  HUD— 53038. 

(5)  Members  of  the  public  who  will  be 
affected  by  the  proposal:  Eligible  private 
lending  community. 

(6)  How  frequently  information 
submissions  will  be  required:  Every  time 
a  lender  submits  a  loan  application  for 
Section  184  benefits  to  the  Department. 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submissions  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  One  hundred  lenders 
are  expected  to  use  the  Loan  Guarantee 
Fund.  Lenders  will  spend 
approximately  .183  of  an  hour  to 
complete  both  forms.  This  process  will 
take  place  with  every  request  for 
guarantee  that  the  lender  submits.  We 
estimate  that  each  of  the  one  hundred 
lenders  will  submit  five  applications, 
totaling  five  hundred  annual  responses. 

(8)  Type  of  request:  New  Request. 

(9)  The  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal:  Lisa  A.  DiCarlo, 


Office  of  Native  American  Programs, 
(202)  755-0066. 

Authority:  Section  184  of  the  Housing  and 
Community  Development  Act  of  1992,  Public 
Law  102-550. 

Dated;  August  24, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  184  Loan  Guarantee  for 
Indian  Housing  Forms. 

Office:  Office  of  Native  American 
Programs,  PI,  DHUD. 

Description  of  the  Need  for  the  Information 
and  its  Proposed  Use:  The  data  collected  on 
these  forms  will  be  used  to  determine 
whether  a  particular  borrower  is  eligible  for 
the  Section  184  loan  guarantee  and  for 
remittance  of  the  Loan  Cuarantee  Fee.  The 
lender  must  analyze  the  borrower’s  ability  to 
repay  the  mortgage  debt  by  relating  his  or  her 
income,  assets,  and  liabilities,  to  the 
proposed  housing  payment.  Once  the 
borrower  is  deemed  creditworthy  a 
guaranteed  fee  of  1  percent  of  the  insured 
amount  must  be  submitted  to  HUD  prior  to 
the  endorsement  of  any  Section  184  loan. 

Form  Numbers:  HUD-53036  and  HUD- 
53038. 

Respondents:  Eligible  private  lending 
community. 

Reporting  Burden; 


Number  of  respondents 


Frequency  of  Hours  per  re-  _  Burden 

responses  sponse  “  hours 


100  . . 5 _ J83 _ 91.5 

Total  Burden .  91.5 


Status;  New  Collection. 

Contact:  Lisa  DiCarlo  (202)  755-0066. 

Date:  August  24, 1994. 

SF83  Supporting  Statement  for  Requests 
for  OMB  Approval  Under  the  Paperwork 
Reduction  Act  and  5  CFR  1320 

A.  Justification 

1.  Explain  the  circumstances  that  make  the 
collection  of  information  necessary.  Include 
the  identification  of  any  legal  or 
administrative  requirements  that  necessitate 
the  collection. 

Section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
authorized  Loan  Guarantees  for  Indian 
Housing.  Under  this  Program,  the 
Department  will  guarantee  loans  made  by 
private  lenders  to  Native  American  borrowers 
and  to  Indian  housing  authorities  to 
construct,  acquire,  or  rehabilitate  1-  to  4- 
family  homes.  These  homes  must  be  located 
on  trust  land  or  land  located  in  an  Indian  or 
Alaska  Native  area. 

The  forms  will  be  used  by  lenders  to 
determine  pertinent  information  regarding 
the  borrowers  creditworthiness  and  to 
transmit  specific  loan  data  to  Treasury.  To 


determine  whether  a  particular  borrower  is 
eligible  for  the  Section  184  loan  guarantee, 
the  lender  must  analyze  the  borrower’s 
ability  to  repay  the  mortgage  debt.  Once  the 
borrower  is  deemed  approved  a  guaranteed 
fee  of  1  percent  of  the  insured  amount  must 
be  submitted  to  HUD  prior  to  the 
endorsement  of  any  Section  184  loan.  The  fee 
is  a  one  time  charge  that  is  charged  to  the 
borrower  and  may  be  financed  into  the 
mortgage  amount. 

2.  Indicate  how,  by  whom,  and  for  what 
purpose  the  information  is  to  be  used  and  the 
consequence  to  Federal  program  or  policy 
activities  if  the  collection  of  information  was 
not  conducted. 

The  information  on  Forms  HUD-53036  and 
HUD-53038  is  to  be  used  by  participating 
lenders  requesting  loan  guarantees  for  Native 
Americans  on  restricted  lands.  If  this 
collection  of  information  was  not  conducted, 
the  Department  would  be  unable  to  guarantee 
lenders  and  as  a  result  unable  to  provide 
financing  to  Native  Americans. 

3.  Describe  any  consideration  of  the  use  of 
improved  information  technology  to  reduce 
burden  and  any  technical  or  legal  obstacles 
to  reducing  burden. 

We  have  not  considered  the  use  of  any 
improved  technology  since  there  is  no  other 


way  to  obtain  information  regarding  the 
applicants. 

4.  Describe  efforts  to  identify  information. 

The  Department  is  not  collecting  this  data 

through  any  other  information  collection 
mechanism. 

5.  Show  specifically  why  any  similar 
information  already  available  cannot  be  used 
or  modified  for  use  for  the  purpose  (2) 
described  in  It  2. 

There  is  no  similar  information  currently 
available.  No  loan  level  information  is 
currently  reported  now. 

6.  If  the  collection  of  information  involves 
small  businesses  or  other  small  entities, 
describe  the  methods  used  to  minimize 
burden. 

The  data  requested  was  designed  to 
minimize  the  burden  for  both  large  and  small 
organizations,  as  well  as  for  the  Federal 
Government,  by  requesting  a  minimal 
amount  of  information.  The  form  is  to  be 
completed  manually,  requires  little 
completion  time  and  does  not  represent  a 
substantial  burden. 

7  Describe  the  consequence  to  Federal 
program  or  policy  activities  if  the  collection 
were  conducted  less  frequently. 

Legislation  requires  the  lender  to  submit 
application  for  the  loan  to  the  Secretary  for 
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examination.  HUD  would  be  in  violation  of 
the  law  if  less  frequent  collection  were  made. 

8.  Explain  any  special  circumstances  that 
require  the  collection  to  be  conducted  in  a 
manner  inconsistent  with  the  guidelines  in  5 
CFR  1320.6. 

This  information  collection  does  not 
violate  5  CFR  1320.6. 

9.  Describe  efforts  to  consult  with  persons 
outside  the  agency  to  obtain  their  views  on 
the  availability  of  data,  frequency  of 
collection,  the  clarity  of  instructions  and 
recordkeeping,  disclosure,  or  reporting 
format  (if  any),  and  on  the  data  elements  to 
be  recorded,  disclosed,  or  reported.  ' 

The  data  being  collected  under  this 
program  mirrors  the  exact  type  of  data  the 
Federal  Housing  Administration  (FHA) 
collects  for  its  Single  Family  housing 
programs.  FHA  has  collected  and  processed 
this  type  of  data  from  lenders  for  50  years. 

In  addition,  the  Veterans’  Administration 
collects  similar  information  from  their 
lenders. 

10.  Describe  any  assurance  of 
confidentiality  provided  to  respondents  and 
the  basis  for  the  assurance  in  statute, 
regulation,  or  agency  policy. 


All  financial  and  personal  data  submitted 
to  HUP  is  considered  confidential  under  the 
Privacy  Act. 

11.  Provide  additional  justification  for  any 
questions  of  a  sensitive  nature,  such  as 
sexual  behavior  and  attitudes,  religious 
beliefs,  and  other  matters  that  are  commonly 
considered  private.  This  justification  should 
include  the  reasons  why  the  agency  considers 
the  questions  necessary,  the  specific  uses  to 
be  made  of  the  information,  the  explanation 
to  be  given  to  persons  from  whom  the 
information  is  requested,  and  any  steps  to  be 
taken  to  obtain  their  consent. 

No  sensitive  information  is  to  be  collected. 

12.  Provide  estimates  of  annualized  cost  to 
the  Federal  Government  and  to  the 
respondents.  Also  provide  a  description  of 
the  method  used  to  estimate  cost,  which 
should  include  quantification  of  hours, 
operational  expenses,  and  any  other 
expenses  that  would  not  have  been  incurred 
without  the  paperwork  burden. 

These  forms  are  part  of  the  lenders  overall 
mortgSge  servicing  operations.  Costs  for 
processing  these  forms  are  estimated  at 
SI  ,104  annually  (based  on  92  burden  hours 
at  S12.00  per  hour).  Other  costs,  such  as 
reproduction  of  the  forms  are  negligible. 


13.  Provide  estimates  of  the  burden  of  the 
collection  of  information. 

The  number  of  participating  lenders  is 
estimated  to  be  one  hunured.  Each  lender 
must  submit  each  Form  HUD-53036  and 
HUD-53038  for  mortgage  credit  analysis  and 
remittance  under  the  Section  184  program  for 
each  loan  processed.  Total  responses  will 
amount  to  five  hundred  annually.  The  time 
required  to  complete  these  forms  is  based 
upon  manual  form  completion. 

14.  Explain  reasons  for  change  in  burden, 
including  the  need  for  any  increase. 

This  is  a  new  information  collection 
requirement,  since  this  is  the  first  time 
Congress  has  appropriated  funds  for  this 
purpose. 

15.  Collection  of  information  whose  results 
are  planned  to  be  published  for  statistical 
use,  outline  plans  for  tabulation,  statistical 
analysis,  and  publication.  Provide  the  time 
schedule  for  the  entire  project,  including 
beginning  and  ending  dates  of  the  collection 
of  information,  completion  of  report, 
publication  dates,  and  other  actions. 

This  information  is  not  collected  to  lx; 
published  for  statistical  use. 

BILUNG  CODE  4210-33-M 

i 

1 
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Mortgage  Credit 
Analysis  Work 

All  numbered  entries  i 


1S4  Cate  Numbet; 


lb.  Co-Bonoewrt  name- 


5^. 


U.S.  Department  of  Housing 
and  Urt^  Development 
Office  of  Housing 

where  noted.  OMB  Approval  No.  Pentfing 


Type  of  Constnjciion:  (check  one) 

[^Existing  Construction  Q  Proposed  Construction 


Za.  Social  Security  Number:  I  3a.  Age:  a 


2b.  Social  Security  Number: 


6a.  Mortgage  arff/iour  LG  Fee:  A  1 6b.  Total  LG  Fee:  a 


a  Current  housing  expenses;  A  |  9.  Tenrt  at  loan:  (years) 


14.  Settlement  requirements  /  Mortgage  calculation 
a  Contract  Sales  Price  or  Value  (whichever  is  less) 


b.  Repairs  a  Improvements _ 


c.  Borrower- paid  Clo 


d.  Sales  Cortoessions  (subtract) 


a.  Mortgage  Basis  (sum  oi  Lines  i4»i^b»c  minus  i4d) 


t.  Multiply  Mori  Basis  (Nne  vse)  by  97  /  95. 


g.  Mortgage  (without  LG  Fee) 


h.  Required  investment  (line  tee  minus  Nne  i4g) 


i.  Discounts 


j.  Prepayable  expenses 


6c.  Mongage  wtih  LG  Fee:  a 


to.  Interest  rate:  (%) 


7.  a  Total  CC:  a 

-b.  PaldbySeHar.  a 
=  c.  Borrowers  CC:  A 


tl.  First-time  Homebuyer?  a 

(~~lYes  Q  No 


t2.  Ad),  buy-down  interest  rate:  A 

% 


{■ISSill 


I.  Non-Realty  and  other  items  (see  ted) 


m.Total  requirements  (sum ol lines  t Ah- 1 41) 


n.  Amount  paid  in  I  |  cash  |  |  Other  (explain) 


0.  Amount  to  be  paid  in 


p  Assets  available 


q.  2nd  mortgage  proceeds  (II  applicable) 


15.  Monthly  Effective  Income 
a.  Borrower's  base  pay 


b.  Borrowers  other  earnings  (explain) 


c.  Co-borrower's  base  pay 


d.  Co-borrowers  other  earnings  (explain) 


e.  Net  income  from  real  estate 


t.  Gross  monthly  irtcome 


16.  Debto  A  ObUgations  Monthly  Payment 

a.  Total  irtstaNment  debt  a 


b.  Child  support,  etc. 


c.  Other 


d.  Total  monthly  payments 


17.  Future  monthly  payments 

a.  Principal  &  interest  -  1st  mortgage 


b.  Homeowners  Association  Fee 


c.  Ground  rent 


d.  Principal  &  interest  -  2nd  mortgage 


e.  Hazard  insurance 


g.  Total  mortgage  payment 


h.  Recurring  expenses  (from  UnetSd) 


i.  Total  fixed  payment 


18.  Ratios  /  Residual  Income 

a.  Loarv-to-value  (line  14g  /  tine  7)  I 


b.  Total  fixed  payment-to-irK»me  (line  i7j/  line  isf) 


c.  Residual  Income  (15f  xO.80  •  17g  •  16d) 


19.  Borrower  rating  (enter  ‘A*  for  acceptable  or  *R'  for  reject) 
a  Credit  characteristics  a  I 


b.  Adequacy  of  effective  income 


c.  Stability  of  effective  income 


d.  Adequacy  of  available  assets 


20.  Borrower's  CAIVR  no:  Co-borrower's  CAIVR  no; 


Total  Amouni  ol  Gifts; 

$ 


21.  FInel  application 

22.  Underwriter's  signature  6  date: 

decision 

A  rj  approve 

Q  reject 

X 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  0.1  hour  per  response,  including  the  time  for 
reviewing  instmctions,  searching  existing  data  sources,  gathering  and  maintainingthedata  needed ,  and  completing  and  reviewing 
the  collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information, 
irtduding  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer,  Office  of  Information  Policies  ar>d  Systems, 
U.S.  Departmentof  Housing  and  Urban  Development  Washington,  D.C.  2041 0-3600 and  to  the  Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (2577-0000),  Washington,  D.C.  2(^3.  Do  not  send  this  form  to  either  of  the  above  addressees. 

Sensitive  Information:  The  information  collected  on  this  form  is  considered  sensitive  and  is  protected  by  the  Privacy  Act  The 
Privacy  Act  requires  that  these  records  be  maintained  with  appropriate  administrative,  technical,  and  physical  safeguards  to  ensure 
their  security  and  confidentiality.  In  addition,  these  records  should  be  protected  against  any  anticipated  threats  or  hazards  to  their 
security  or  integrity  which  could  result  in  substantial  harm,  embarrassment,  inconverrience,  or  unfairness  to  any  irnitvidual  on  whom 
the  information  is  maintained. 

* - 

Line  8  Qosing  Costs:  On  line  8a,  show  the  total  buyer's  closing  costs  of  the  transac¬ 
tion.  On  line  8b,  subtract  any  amount  of  buyer's  closing  costs  paid  by  the 
seller.  Line  8c  is  the  total  amount  of  borrower-paid  fuianceable  closing  costs. 
Borrower-paid  closing  costs  will  be  added  on  line  14c. 

Line  14d  (Subtract  Sales  Concessions):  Refers  to  seller-paid  prepaid  items,  personal 

property  items,  seller  concessions  exceeding  6%  from  Attachment  A,  etc.  This 
does  not  include  seller-paid  closing  costs  from  line  8b.  This  amount  should 
also  appear  on  line  141  to  correctly  determine  total  cash  requirements. 

Line  14f(l)  Multiply  Mortgage  Basis:  Multiply  the  amount  on  line  14e  by  97%  on  the  first 
$25,000, 95%  on  the  remainder.  Note:  If  the  value  is  less  than  sales  price,  then 
multiply  the  value  plus  closing  costs  by  the  amounts  described  above. 

Certain  types  of  loans  (e.g.,  90%  new  constmction  loans),  may  require 
alternative  calculations  on  line  14f(l).  Such  variations  must  be  indicated  in  the 
“remarks”  section  of  the  worksheet 


fomn  HUO-53036  (8/18'94) 
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BILUNQ  CODE  42ia<33-C 

(FR  Doc.  94-21628  Filed  8-31-94;  8:45  amj 

BtLUNO  CODE  421D-33-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

May  13, 1994. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1076- 
0120),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Adult  Education  Program  Annual 
R^ort  Form 

OMB  approval  number:  1076-0120 
Abstract:  Program  Directors  supply 
identifying  information  and  data  on 
correspondent  information. 


employment  status,  level  of  education 
and  general  area  of  interest  This 
information  is  collected  in  measuring 
predetermined  goals  and  objectives  of 
the  Indian  adult  pursuing  educational 
opportunities  below  the  college  level. 
Bureau  form  number:  62123 
Frequency:  Annual 
Description  of  respondents:  Eligible 
Indian  adults  pursuing  educational 
opportunities  below  the  college  level. 
Estimated  completion  time:  4J0  Hrs 
Annual  responses:  70 
Annual  burden  hours:  280 
Bureau  clearance  officer:  Gail  Sheridan 
202-208-2685 
Reginald  Rodriquez, 

Chief,  Branch  of  Postsecondary  Education 
Programs. 

(FR  Doc.  94-21560  Filed  8-31-94;  8:45  am) 
BILLING  CODE  431<M>2-M 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

May  13, 1994. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35),  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 


at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reducticxi  Project  (1076- 
0117),  Washington,  D.C,,  telephone 
202-395-7340. 

Title:  Adult  Education  Program 
Application  Form 
OMB  approval  number:  1076-0117 
Abstract:  Respondents  supply 
identifying  information  and  data  on 
correspondent  information, 
employment  status,  level  of  education 
and  general  area  of  interest.  This 
information  is  collected  in 
determining  eligibility  of  the  Indian 
adult  pursuing  educational 
opportunities  below  the  college  level. 
Bureau  form  number:  6243 
Frequency:  Annual 
Description  of  respondents:  Eligible 
Indian  adults  pursuing  educational 
opportunities  below  the  collie  level. 
Estimated  completion  time:  0.166  Hrs 
Annual  responses:  12,000 
Annual  burden  hours:  1,992 
Bureau  clearance  officer:  Gail  Sheridan 
202-208-2685 
Reginald  Rodriquez, 

Chief,  Branch  of  Postsecondary  Education 
Programs. 

IFR  Doc.  94-21561  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4310-02-M 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

May  13, 1994. 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1076- 
0119),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Adult  Education  Program  Needs 
Assessment  Form 
OMB  approval  number:  1076-0119 
Abstract:  Respondents  supply 
identifying  information  and  data  on 
correspondent  information, 
employment  status,  level  of  education 
and  general  area  of  interest  to 
determine  kind  of  plan  that  best  meet 
the  individual  need.  This  information 
is  collected  in  measuring  goals  and 
objectives  of  the  Indian  adult 
pursuing  educational  opportunities 
below  the  college  level. 

Bureau  form  number:  62124 
Frequency:  Annual 
Description  of  respondents:  Eligible 
Indian  adults  pursuing  educational 
opportunities  below  the  college  level. 
Estimated  completion  time:  0.25  HRS 
Annual  responses:  12,000 
Annual  burden  hours:  3,000 
Bureau  clearance  officer:  Gail  Sheridan 
202-208-2685 
Reginald  Rodriquez, 

Chief,  Branch  of  Postsecondary  Education 
Programs. 

(FR  Doc.  94-21562  Filed  8-31-94;  8:45  am] 
BILUNG  CODE  431(M)2-M 


Bureau  of  Land  Management 

[CA-01 8-421 0-04;  CACA  33918] 

Opening  of  Land  In  a  Proposed 
Exchange;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  5-year 
segregation  for  a  proposed  exchange, 
CACA  33918,  of  approximately  49-acres 
of  public  land  is  being  terminated,  and 
the  land  is  open  to  appropriation  under 
the  public  land  laws  and  the  mining 
laws. 

EFFECTIVE  DATE:  September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Kelley,  BLM  Folsom  Resource 
Area  Office,  63  Natoma  St.,  Folsom,  CA, 
(916) 985-4474. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  exchange  was  noted  to  the 
public  land  records  on  May  11, 1994, 
which  segregated  the  land  described 
therein.  The  land  is  described  as 
follows; 

Mount  Diablo  Meridian 
T.  14N.,  R.  10  E. 

Sec.  23,  all  public  land  in  section 
Sec.  34,  all  public  land  in  NVz  of  section. 
The  area  described  aggregates 
approximately  49-acres  in  Placer  County. 

On  the  date  of  publication  of  this 
notice  in  the  Federal  Register  the  land 
will  be  opened  to  appropriation  under 
the  public  land  laws  and  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
other  segregation  of  record. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  public 
land  laws  and  general  mining  laws  prior 
to  the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 


possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  August  26, 1994. 

D.K.  Swickard, 

Area  Manager. 

[FR  Doc.  94-21580  Filed  8-31-94;  8:45  am] 
BILLING  CODE  431(M0-M 


[CA-067-00-4333-4)4;  9260;  2-00160] 

Establishment  of  Supplementary  Rules 
for  Use  Management  of  the  Hot 
Springs  LTVA  Well  Site  on  Public 
Lands  in  Imperial  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  supplementary 
rules. 


SUMMARY:  The  primary  purpose  of  these 
supplementary  rules  is  to  regulate  use  of 
the  well  facility  at  Hot  Springs  LTVA, 
to  enhance  the  public  safety,  deter 
criminal  activity  and  improve  site 
qualify  while  decreasing  overall  costs 
and  maintenance  needs  associated  with 
the  well.  The  Hot  springs  LTVA  and 
well  are  located  in  T.  16S,  R  16E, 

S12:SE  Va  SBM.  The  following 
supplementary  rules  will  apply  to  the 
well  area  of  the  Hot  Spring  LTVA; 

1.  No  one  shall  possess  any  food,  beverages 
or  pets  within  the  immediate  fenced 
enclosure  surrounding  the  Hot  Springs  well 
facility.  For  the  purpose  of  this  rule,  the 
“fenced  enclosure”  means  the  entire  area 
within  the  post  and  cable  barrier  erected 
around  the  site,  excluding  the  parking  area. 

2.  Use  or  occupancy  of  the  entire  well  area, 
including  the  parking  area,  is  prohibited  from 
midnight  to  5  a.m. 

3.  The  introduction  of  soap,  detergent  or 
other  cleaning  agents  is  prohibited  in  the  bus, 
ehowers  or  drainage  associated  with  the  well 
facility. 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Notices 


45305 


BACKGROUND:  In  recent  years,  a 
geothermal  well  in  the  vicinity  of  Hot 
Springs  LTVA  has  been  used  as  the 
water  source  for  a  wading  pool  and  bath 
area.  Through  volunteers  efforts,  a 
facility  was  created,  complete  with 
concrete  foundations,  pools  and  a 
shower.  Water  from  the  well  drains  from 
the  well  into  a  low  lying  are  forming  a 
pound.  The  well  is  used  by  winter 
visitors  and  local  residents  alike,  with 
visitation  of  several  hundred  persons 
per  day  in  winter  months.  Pr(k)lems 
arise  when  visitors  bathe  at  the  well, 
using  soap  which  then  enters  and 
pollutes  the  pond.  Additionally,  food 
and  beverages  consumed  at  the  well,  as 
well  as  the  presence  of  pets  on  site, 
create  undue  refuse  and  an  unhealthy 
environment.  Problems  are  also  created 
by  evening  and  late  night  use  when 
large  parties  occur,  in  which  alcohol 
and  drug  use  and  vandalism  are 
common  occurrences. 

EFFECTIVE  DATE:  Effective  September  1, 
1994  and  will  remain  in  efrect  until 
rescinded  or  modihed  by  the  authorized 
officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Area  Ranger  Robert  Zimmer, 
Bureau  of  Land  Managen>ent,  EL  Centro 
Resource  Area.  661  S.  4th  St.,  El  Centro, 
CA  92243,  (619)  353-1060. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  restriction  is  provided 
in  43  CFR  8365.1-6.  Violation  of  this 
restriction  is  punishable  by  a  fine  not  to 
exceed  $100,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  August  18, 1994. 

Henri  R  Bisson, 

District  Manager. 

(FR  Doc.  94-21568  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4310-84-M 


[NV-943-421(M)6;  14-10703] 

Realty  Action:  Opening  of  Public  Land, 
Nevada 

August  22, 1994. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Opening  order. 

SUMMARY:  This  order  will  open  1.93 
acres  of  public  land  to  entry  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926  (43  U.S.C.  869,  as 
amended),  including  the  mineral  leasing 
laws  and  the  mineral  material  sale  laws. 
The  land  was  reconveyed  to  the  United 
States  through  a  private  exchange. 
EFFECTIVE  DATE:  September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles }.  Kihm,  Bureau  of  Land 
Management,  Carson  City  District,  1535 
Hot  Springs  Road,  Carson  City,  NV 
89706,  (702)  885-6000. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  were 
reconveyed  to  the  United  States  on  July 
8, 1974,  through  a  private  exchange: 

Mount  Diablo  Meridian,  Nevada 
T.  15N.,  R.  20  E.. 

Sec.  8,  S’/5£NV2SWV4SEV»  (within). 

The  area  described  contains  1.93  acres 
situated  in  Carson  City. 

1.  At  10  a.m.  on  September  1, 1994, 
the  lands  will  be  open  to  entry  under 
the  Recreation  and  Public  Purposes  Act 
of  June  14, 1926  (43  U.S.C  869,  as 
amended)  subject  to  valid  existing 
rights,  existing  classification  and 
withdrawals,  and  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  10 
a.m.,  on  September  1, 1994,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

2.  At  10  a.m.,  on  September  1, 1994, 
the  lands  described  will  be  opened  to 
applications  and  offers  under  the 


mineral  leasing  laws,  including  the 
Geothermal  Steam  Act,  and  the  mineral 
material  sale  laws. 

Robert  G.  Steele, 

Deputy  State  Director,  Operations. 

(FR  Doc.  94-21564  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4310-NC-M 


[AZ-054-4-4210-05;  AZA  28675;  4-00162] 

Arizona:  La  Paz  County  Realty  Action 
for  the  Noncompetitive  Sale  of  Public 
Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action, 

Arizona. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
following  described  lands  may  be 
suitable  for  direct  sale  under  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (Pub.  L. 
94-579,  90  Statute  2750;  Title  43  United 
States  Code,  Section  1713),  at  not  less 
than  fair  market  value,  pending 
complete  analysis  as  required  by  law. 

Gila  and  Salt  River  Meridian,  Arizona 
T.  7  N.,  R.  19  W., 

Sec.  12,  all; 

Sec.  13.  EV2,  NWVa; 

Sec.  14,  all. 

Containing  1,760.00  acres,  more  or  less. 

DATES:  On  or  before  October  17, 1994, 
interested  parties  may  submit  cmnments 
to  Area  Manager,  Havasu  Resource  Area, 
3189  Sweetwater  Avenue,  Lake  Havasu 
City,  AZ  86406.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director, 
who  may  sustain,  vacate  or,  modify  this 
realty  action.  In  the  absence  of 
objections,  this  proposed  realty  action 
will  become  final. 

The  lands  will  not  be  offered  far  sale 
until  full  review  in  compliance  with  the 
National  Environmental  Policy  Act,  and 
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for  at  least  60  days  following  the  date  of 
this  notice. 

The  land  described  is  hereby 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  on 
or  before  May  29, 1995,  whichever 
occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Easley,  Land  Law  Examiner, 
Bureau  of  Land  Management,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406.  Detailed  information  concerning 
this  action  is  also  available  for  review. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  consider  the  sale  of  the  surface  and 
subsurface  estates  of  the  above- 
described  lands  to  the  La  Paz  County 
Board  of  Supervisors.  The  land  would 
be  used  to  construct  a  regional  landfill 
and  to  locate  heavy  industrial  sites. 

Conveyance  of  the  available  mineral 
interests  would  occur  simultaneously 
with  the  sale  of  the  land.  The  mineral 
interests  being  offered  for  conveyance 
have  no  known  mineral  value. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  The  applicant 
will  be  required  to  pay  a  $50 
nonrefundable  filing  fee  for  conveyance 
of  the  available  mineral  interests. 

The  purchaser,  by  accepting  the  land 
patent,  would  agree  to  take  the  property 
subject  to  the  current  grazing  lease  until 
such  time  as  the  present  lease  is 
terminated. 

The  patent,  when  issued,  will  contain 
the  following  term,  condition,  and 
reservation. 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890, 
Title  43,  United  States  Code  section  945. 
Judith  I.  Reed, 

District  Manager. 

IFR  Doc.  94-21614  Filed  8-31-94;  8:45  am) 
BILUNG  cooe  4310-32-M 

[MT-4)25-04-4333-03-P] 

Order— Seasonal  Hunting  Access 
Restrictions  in  Musselshell  County,  MT 

AGENCY:  Bureau  of  Land  Management, 
Montana,  Miles  City  District,  Billings 
Resource  Area,  Interior. 

ACTION:  Seasonal  restriction  of  certain 
public  lands  to  hunting  access  in 
Musselshell  County,  Montana. 

SUMMARY:  The  Bureau  of  Land 
Management  is  cooperating  with  the 
Montana  Department  of  Fish,  Wildlife, 
and  Parks  to  improve  hunting 


opportunities.  Two  areas  are  proposed 
as  Cooperative  Management  Areas 
(CM As):  Gage  Dome,  Graves  and  Downs. 
There  will  be  a  30  day  comment  period, 
and  if  no  major  concerns  are  expressed, 
restrictions  will  go  into  effect  at  the  end 
of  the  comment  period.  Under  the 
cooperative  agreement  certain  public 
lands  will  be  closed  to  motorized 
vehicles  and  some  will  require 
permission  to  cross  private  land  to  get 
to  them.  The  purpose  of  this  program  is 
to  improve  the  quality  of  big  game 
hunting  opportunities  and  provide  more 
area  to  hunt  for  the  general  public.  This 
will  be  accomplished  through 
increasing  the  land  base,  controlling 
vehicle  access  and  reducing  the  number 
of  people  contacting  the  private  land 
owner  for  permission  to  hunt.  The 
following  rules  will  be  in  effect  during 
the  big  game  seasons  established  by  the 
Montana  Department  of  Fish,  Wildlife, 
and  Parks. 

— Gage  Dome  CMA  is  being  managed  as 
four  units — South  Unit,  Downs  Unit, 
East  Tranel  Unit  and  West  Tranel 
Unit. 

— Within  the  South  Unit  and  West 
Tranel  Unit  all  public  and  private 
land  will  be  available  for  hunting 
without  permission  and  all  vehicles 
will  be  limited  to  designated  open 
roads  or  authorized  use. 

— In  Downs  Unit  and  East  Tranel  Unit 
permission  will  be  required  to  hunt 
on  all  private  and  public  lands  and 
travel  will  be  restricted  to  existing 
roads. 

— ^These  units  are  located  northeast  of 
Roundup,  Montana.  Maps  and  signing 
will  be  provided  by  the  Montana  Fish, 
Wildlife,  and  Parks  and  BLM — 
Billings  Resource  Area  at  810  East 
Main,  Billings,  MT. 

— In  the  Graves-Downs  CMA  permission 
will  be  required  to  hunt  on  all  private 
and  public  land  except  for  those 
public  lands  that  have  public  access. 
Travel  wdll  be  restricted  to  existing 
roads.  This  area  is  located  about  11 
miles  northeast  of  Roundup,  MT. 

DATES:  These  restrictions  remain  in 
effect  annually  during  the  big  game 
hunting  seasons  established  by  the 
Montana  Department  of  Fish,  Wildlife, 
and  Parks  until  rescinded  by  a 
subsequent  notice  in  the  Federal 
Register  or  the  existing  cooperative 
agreements  are  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Billy  Mcllvain,  Area  Manager,  Billings 
Resource  Area,  810  E.  Main,  Billings 
Montana,  59105;  phone  (406)  657-6262. 

SUPPLEMENTARY  INFORMATION:  These 
rules  have  been  established  in 


accordance  with  Regulation  43  CFR 
8364.1. 

Darrel  G.  Pistorius, 

Acting  District  Manager. 

[FR  Doc.  94-21615  Filed  8-31-94;  8:45  ami 
BILLING  CODE  4310-ON-P 


IMT-060-03-4410-021 

West  HiLine  Resource  Management 
Plan  Amendment;  Chouteau  and  Hill 
Counties,  MT 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 

ACTION:  Notice  is  hereby  given  that  the 
West  HiLine  Resource  Management  Plan 
will  be  amended  by  the  Havre  Resource 
Area,  Havre,  Montana. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  amend  the 
West  HiLine  Resource  Management  Plan 
(RMP)  with  respect  to  management  of 
public  lands  in  the  Lonesome  Lake  area 
that  are  currently  withdrawn  to  the 
Bureau  of  Reclamation  (Reclamation). 
Some  15,543  acres  of  public  lands  in  the 
Lonesome  Lake  area  are  withdrawn  to 
Reclamation.  The  Lonesome  Lake  area  is 
located  in  northcentral  Montana  in 
Chouteau  and  Hill  Counties  about  70 
miles  south  of  the  Canadian  border  and 
about  6  miles  northwest  of  the  town  of 
Big  Sandy.  Most  of  the  area  is  in 
Chouteau  County,  with  about  160  acres 
in  Hill  County. 

Presently,  if  this  withdrawal  is 
terminated  or  administration  of  the 
public  lands  returns  to  BLM,  the  lands 
would  be  managed  under  the  guidance 
in  the  West  HiLine  RMP.  Changes  in 
resource  management  of  these  lands  is 
not  in  conformance  with  the  record  of 
decision  for  the  West  HiLine  RMP 
(1988).  This  requires  that  the  land  use 
plan  be  amended  to  address  future 
management  of  public  lands  in  the 
Lonesome  Lake  area.  An  environmental 
assessment  will  be  prepared  to  address 
alternative  management  plans  for  use  of 
public  lands  at  Lonesome  Lake. 

PUBLIC  PARTICIPATION:  Comments  and 
recommendations  on  this  notice  to 
amend  the  West  HiLine  RMP  should  be 
received  on  or  before  30  days  from  the 
date  ot  triis  notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  Havre  Resource  Area,  1704  2nd 
Street  West.  Havre,  MT  59501. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Barnum,  Area  Manager,  Havre  Resource 
Area,  1704  2nd  Street  West,  Havre,  MT 
59501,  (406)  265-5891. 
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Dated;  August  17, 1994. 

David  L.  Mari, 

District  Manager. 

|FR  Doc.  94-21565  Filed  8-31-94;  8:45  am) 

BILUNG  CODE  4310-84-P 


Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council  Meeting 

Time  and  Date:  The  Sport  Fishing  and 
Boating  Partnership  Council  will  meet  on 
October  8, 1994  at  8:30  a.m. 

Place:  The  meeting  will  be  held  in  the  Red 
Lion  Hotel,  255  S.  West  Temple  Street,  Salt 
Lake  City,  Utah  84101. 

Status:  This  meeting  will  be  open  to  the 
public. 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  meeting  of  the  Sport  Fishing 
and  Boating  Partnership  Council.  Interested 
persons  may  make  oral  statements  to  the 
Council  or  may  file  written  statements  for 
consideration.  Summary  minutes  of  meeting 
will  be  maintained  by  the  Coordinator  for  the 
Sport  Fishing  and  Boating  Partnership 
Council  at  4401  North  Fairfax  Drive, 
Arlington,  VA  22203,  and  will  be  available 
for  public  inspection  during  regular  business 
hours  (7:30-4:00)  Monday  through  Friday 
within  30  days  following  the  meeting. 
Personal  copies  may  be  purchased  for  the 
cost  of  duplication. 

Matters  To  Be  Considered:  This  will  be  the 
fourth  meeting  of  the  Sport  Fishing  and 
Boating  Partnership  Council,  since  the 
Secretary  of  the  Interior  signed  the  Council 
Charter.  Council  members  will  receive 
reports  from  the  education,  initiatives,  and 
boating  committees. 

Contact  Person  for  More  Information.  For 
further  information  individuals  may  contact 
the  Council  Coordinator,  Chris  Dlugokenski, 
at  703  358-2156. 

Dated:  August  24, 1994. 

Bruce  Blanchard, 

Acting  Director. 

|FR  Doc.  94-21612  Filed  8-31-94;  8:45  am) 
BILUNQ  CODE  431&-6S-M 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 
Advisory  Board  Meeting 

Time  and  Date:  8:00  a.m.,  Tuesday, 
September  27, 1994. 

Place:  Hyatt  Regency  Hotel,  2  Tampa  City 
Center,  Tampa,  Florida. 

Status:  Open. 

Matters  to  be  Considered:  Intermediate 
Sanctions  State  Cluster,  election  of  officers  to 
the  NIC  Advisory  Board,  themes  for  future 
Board  meetings,  and  updates  on  the 
following  topics:  Crime  Bill,  mental  health 
issues  in  jails,  NIC  staffing  analysis.  Medicare 
and  Medicaid  payments  to  inmates.  National 
Academy  of  Sciences’  violence  study,  the 
impact  of  older  offenders,  and  NIC’s  budget 
and  funding. 


Contact  Person  for  More  Information:  Larry 
Solomon,  Deputy  Director,  (202)  307-3106, 
ext.  155. 

Morris  L.  Thigpen, 

Director. 

(FR  Doc.  94-21566  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4410-36-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Public  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 
Interior, 

ACTION:  Notice. 

SUMMARY:  With  this  notice  the  U.S.  Fish 
and  Wildlife  Service  (Service) 
announces  a  public  meeting  to  discuss 
the  provisional  agenda  items,  proposed 
resolutions,  and  proposed  amendments 
to  the  appendices  for  the  upcoming 
ninth  regular  meeting  of  the  Conference 
of  the  Parties  {COP9)  to  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES). 

OATES:  The  public  meeting  will  be  held 
on  September  14, 1994,  from  9:30  A.M. 
to  1:00  P.M.  The  Service  will  consider 
information  and  comments  from  the 
public  on  the  provisional  agenda  for 
COP9. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Buffet  Room  adjacent  to  the 
cafeteria  of  the  Department  of  the 
Interior,  18th  and  C  Streets,  N.W., 
Washington,  D.C.  Requests  for 
information  concerning  the  proposals 
and  comments  should  be  sent  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
c/o  Office  of  Management  Authority, 
4401  N.  Fairfax  Drive,  Room  420-C, 
Arlington,  CA  22203, 

FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones  or  Susan  S. 

Lieberman,  Office  of  Management 
Authority,  at  the  above  address; 
telephone  703/358-2093. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
international  trade  in  certain  animal  and 
plant  species  which  are  or  may  become 
threatened  with  extinction,  and  are 
listed  in  Appendices  to  the  treaty. 
Currently,  123  countries,  including  the 


United  States,  are  CITES  Parties.  CITES 
calls  for  biennial  meetings  of  the 
Conference  of  the  Parties  which  review 
its  implementation,  make  provisions 
enabling  the  CITES  Secretariat  (in 
Switzerland)  to  carry  out  its  functions, 
consider  amending  the  list  of  species  in 
Appendices  I  and  II,  consider  reports 
presented  by  the  Secretariat,  and  make 
recommendations  for  the  improved 
effectiveness  of  the  Convention. 

This  is  part  of  a  series  of  notices 
which,  together  with  public  meetings, 
provide  the  public  with  an  opportunity 
to  participate  in  the  development  of  the 
U.S.  positions  for  the  ninth  regular 
meeting  of  the  Conference  of  the  Parties 
to  CITES  (COP9)  to  CITES,  which  the 
U.S.  will  be  hosting  in  Fort  Lauderdale, 
Florida,  from  November  7  to  18, 1994. 

A  Federal  Register  notice  published  on 
July  15, 1993  (58  FR  38112),  requested 
information  and  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  might  consider  as  possible 
amendments  to  the  Appendices.  A 
Federal  Register  notice  published  on 
November  18, 1993  (59  FR  60873), 
requested  public  comments  on  possible 
revisions  to  the  criteria  for  listing 
species  in  the  CITES  Appendices.  A 
Federal  Register  notice  published  on 
January  27, 1994  (59  FR  3832), 
requested  additional  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  was  considering 
submitting  as  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  January  28, 1994  (59  FR 
4096)  published  the  time,  place,  and 
provisional  agenda  for  COP9, 
announced  a  public  meeting,  and 
requested  information  and  comments 
from  the  public.  Two  more  Federal 
Register  notices  will  be  published  prior 
to  the  September  14  public  meeting:  one 
describing  proposed  U.S.  positions  on 
proposals  to  amend  the  CITES 
Appendices,  and  the  other  describing 
proposed  U.S.  positions  on  all  other 
agenda  items  and  resolutions  to  be  taken 
up  at  the  meeting.  Information 
concerning  the  proposals  will  be 
available  at  the  meeting.  For  those 
unable  to  attend,  information  may  be 
obtained  from  the  contact  noted  above. 
The  Service’s  regulations  governing  this 
public  process  are  found  in  Title  50  of 
the  Code  of  Federal  Regulations 
§§23.31-23.39. 

Author:  This  notice  was  prepared  by  Mark 
R.  Albert,  Office  of  Management  Authority 
U.S.  Fish  and  Wildlife  Service  (703/358- 
2095;  FAX  703/358-2280). 
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Dated:  August  29. 1994 
MoIIie  H.  Beattie, 

Director.  Fish  and  Wildlife  Service. 

|FR  Doc.  94-21751  Filed  8-31-94;  8:45  am] 
eiLUNO  CODE  43tO-66-P-«l 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  IntCTState  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington,  DC 
20423.  (202)  927-6203  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-308  (SUB-NO.  2X),  CENTRAL 
MICHIGAN  RAILWAY  COMPANY- 
ABANDONMENT  EXEMPTION— IN 
BAY  COUNTY.  MICHIGAN.  EA 
available  8/22/94. 

AB-290  (SUB-NO.  143X),  CENTRAL 
OF  GEORGIA  RAILWAY  CO.— 
ABANDONMENT— AT  DUBLIN. 
GEORGIA.  EA  available  8/26/94. 

AB-290  (SUB-NO.  144X).  NORFOLK 
SOUTHERN  RAILWAY  COMPANY- 
ABANDONMENT  IN  JEFFERSON 
COUNTY.  ALABAMA.  EA  available  8/ 
26/94. 

NO.  AB-43  (SUB-NO.  160X) 
ILUNOIS  CENTRAL  RAILROAD 
COMPANY— ABANDONMENT 
EXEMPTION  IN  JACKSON.  MS.  EA 
available  8/26/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  avail^ility: 

AB-419X.  NEW  HAMPSHIRE 
NORTHCOAST  CORPORATION- 
ABANDONMENT  EXEMPTION  IN 
STRAFFORD  COUNTY.  NH.  EA 
available  8/22/94. 

AB-55  (SUB-NO.  487X).  CSX 
TRANSPORTATION.  INC.— 
ABANDONMENT— IN  POLK  COUNTY. 
FLORIDA.  EA  available  8/26/94. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-21672  Filed  8-31-94;  8:45  am) 
SILUNG  CODE  703S-01-P 


[Finance  Docket  No.  32519] 

The  Cincinnati  Terminal  Railway  Ca— 
Lease  Exemption — Norfolk  and 
Western  Railway  Company 

AGENCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505.  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-45  the  lease  by  The  Cincinnati 
Terminal  Railway  Co.  from  Norfolk  and 
Western  Railway  Ccunpany  (N&W)  of  1.5 
miles  of  track  known  as  tl^  Riverfront 
Running  Track  between  MP  119.3  and  ^ 
MP  120.8,  all  within  the  City  of 
Cincinnati.  OH,  subject  to  employee 
protective  conditions. 

DATES:  The  exemption  is  effective  on 
October  1 . 1994.  Petitions  to  stay  must 
be  filed  by  September  12, 1994. 

Petitions  to  reopen  must  be  filed  by 
September  21, 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32519  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423  and  (2)  Robert  L. 
Calhoun.  1025  Connecticut  Ave.,  NW., 
Suite  1000,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 

(TDD  for  hearing  impaired:  (202)  927- 
5721.1 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 
Deckled:  August  24. 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-21671  Filed  8-31-94;  8:45  am] 
BtLUNQ  CODE  703S-01-P 

DEPARTMENT  OF  JUSTICE 

Lodging  of  Joint  Stipulation  and  Order 
of  Dismissal  Pursuant  to  the  Clean  Air 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  24,  1994,  a 
proposed  Joint  Stipulation  and  Order  of 
Dismissal  in  United  States  v.  Blue  Earth 


Equipment  Co.  et  al..  Civil  Action  No. 
4-92-938  (D.  Minn.),  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Minnesota.  This  stipulation 
represents  a  settlement  of  claims  against 
Lloyd  Lagow  Construction  and 
Development  Corporation  (“Lagow”), 
one  of  three  defendants  in  this  action  to 
enforce  the  Clean  Air  Act  and 
provisions  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
relating  to  asbestos  renovation 
operations. 

Under  this  Joint  Stipulation  and 
Order  of  Dismissal,  Lagow  will  pay  the 
United  States  a  civil  penalty  of  $9,000. 

The  Department  of  lustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed  Joint 
Stipulation  and  Older  of  Dismissal. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Blue  Earth 
Equipment  Co.  et  al.,  DOJ  Ref.  #90-5-2- 
1-1560. 

The  proposed  Joint  Stipulation  and 
Order  of  Dismissal  may  examined  at 

the  office  of  the  United  States  Attorney, 
234  United  States  Courthouse.  110 
South  4th  Street,  Minneapolis, 
Minnesota  55401;  the  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  V,  200  West 
Adams  Street.  29th  Floor,  Chicago, 
Illinois  60606;  and  at  the  Consent 
Decree  Library.  1120  G  Street  NW.,  4th 
Floor.  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed  Joint 
Stipulation  and  Order  of  Dismissal  can 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor,  Washington,  DC 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.25 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Hesources 
Division. 

IFR  Doc.  94-21616  Filed  8-31-94;  8:45  ami 
BILUNQ  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  I^  19029,  notice 
is  hereby  given  that  on  August  19, 1994, 
a  proposed  Consent  Decree  in  United 
States  V.  Freudenberg-NOK  General 
Partnership,  Civil  Action  No.  94-444-M 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 
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Hampshire  resolving  the  matters  alleged 
in  a  complaint  filed  simultaneously 
with  the  Consent  Decree.  The  proposed 
Consent  Decree  concerns  violations  by 
Freudenberg-NOK  of  the  Clean  Water 
Act  (“CWA”),  33  U.S.C.  1251,  et  seq.,  at 
Freudenberg-NOK’s  facility  in  Bristol, 
New  Hampshire.  The  CWA  violations 
alleged  in  the  complaint  include 
discharges  of  pollutants  in  excess  of 
federal  Categorical  Pretreatment 
Standards  and  National  Prohibited 
Discharge  Standards,  and  failure  to 
comply  with  federal  reporting 
requirements. 

Under  the  terms  of  the  Consent 
Decree,  the  defendant  will  pay  a  civil 
penalty  of  $550,000  to  the  United  States. 
In  addition,  Freudenberg-NOK  will  be 
required  to  comply  with  federal 
pretreatment  standards  as  well  as  to 
comply  with  monitoring,  sampling,  and 
reporting  requirements. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Freudenberg-NOK  General  Partnership, 
D.J.  Ref.  90-5-1-1-5048. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  1  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts, 
and  at  the  office  of  the  United  States 
Attorney,  District  of  New  Hampshire,  55 
Pleasant  Street,  Concord,  New 
Hampshire,  c/o  Gretchen  L.  Witt, 
Assistant  U.S.  Attorney.  Copies  of  the 
Consent  Decree  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G. 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$5.00  (25  cents  per  page  reproduction 
cost)  made  payable  to  Consent  Decree 
Library. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-21617  Filed  8-31-94;  8:45  am) 
BILUNQ  CODE  4410-01-«l 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PAFET 

Notice  is  hereby  given  that,  on  July 
21, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  PAFET  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objective  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act’s 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  sjiecified  circumstances.  Pursuant 
to  Section  6(b)  of  tbe  Act,  the  identifies 
of  the  parties  are  A.H.  Belo  Corporation, 
Dallas,  TX;  Central  Newspapers,  Inc., 
Indianapolis,  IN;  Cowles  Media 
Company,  Minneapolis,  MN;  Freedom 
Communications,  Inc.,  Irvine,  CA; 
McClatchy  Newspapers,  Inc., 
Sacramento,  CA;  and  Pulitzer 
Publishing  Company,  St.  Louis,  MO. 

The  general  area  of  planned  activity  is 
to  engage  in  developing  mechanisms  for 
presentation  and  marketing  of 
information  using  new  technologies,  in 
order  to  help  each  joint  venture  member 
make  better  individual  decisions 
concerning  the  future  of  their  respective 
businesses. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  94-21618  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on  July 
12, 1994,  pursuant  to  Section  6(aj  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301, 
et  seq.  ("the  Act”),  Petrotechnical  Open 
Software  Corporation  (“POSC”)  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC;  IBM  Corporation, 
Dallas,  Texas;  Petroleum  Information 
Corporation,  Houston,  Texas;  3IG  S.A., 


Saint  Germain  en  Laye,  FRANCE;  The 
Geologic  Service  of  the  Netherlands, 
Maarlem,  THE  NETHERLANDS;  Saga 
Petroleum  a.s.,  Sandvika,  NORWAY; 
Petroleos  de  Venezuela  S.A.,  Caracas, 
VENEZUELA;  U.S.  Department  of 
Energy,  Pittsburgh,  PA. 

No  other  changes  have  been  made  m 
either  the  membership  or  planned 
activity  of  POSC. 

On  Janua^  14, 1991,  POSC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  7, 1991  (56  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  April  19, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  23,  1994  (59  FR  32463). 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  94-21619  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Molecular  Beam  Epitaxy/ 
Metal  Organic  Molecular  Beam  Epitaxy 
(“MBE/MOMBE”)  Module  and  Process 
for  the  Infrared  Focal  Plane  Array 
Flexible  Manufacturing  Program 

Notice  is  hereby  given  that,  on  July  1, 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  Rockwell 
International  Corporation  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Georgia  Tech  Research 
Corporation,  Atlanta,  GA;  Hughes 
Aircraft  Company,  Los  Angeles,  CA, 
Martin  Marietta  Corporation,  Bethesda. 
MD;  Rockwell  International 
Corporation,  Seal  Beach,  CA;  and  Texas 
Instruments  Incorporated,  Dallas,  TX. 
The  parties  intend  to  share  technical 
information  and  otherwise  cooperate  in 
performing  research  contracts  to  be 
awarded  individually  to  the  participants 
pursuant  to  Defense  Advanced  Research 
Project  Agency  (now  Advanced 
Research  Project  Agency)  Broad  Agency 
Announcement  (BAA)  92-27,  “Infrared 
Focal  Plane  Array/Flexible 
Manufacturing  Program,”  in  the  area  ol 
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molecular  beam  epitaxy/ metal  organic 
molecular  beam  eputaxy  module  and 
process. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  94-21620  Filed  8-S1-94;  8:45  am) 
BILUNQ  CODE  4410-01-M 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-066] 

NASA  Advisory  Council  (NAC), 

Minority  Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  September  14, 1994,  9  a.m.  to  4 
p.m. 

ADDRESSES:  Department  of  Health  and 
Human  Services,  Hubert  Humphrey 
Building,  Room  303A,  200 
Independence  Avenue,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  C.  Thomas  III.  Office  of  Small 
and  Disadvantaged  Business  Utilization. 
National  Aeronautics  and  Space 
Administraticm,  Room  9K70,  300  E 
Street  SW.,  Washington,  DC  20546, 

(202)  358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Review  of  Last  Meeting  and  Action  hems, 

— Recap  of  MBRAC  Activities  and 
Accomplishments. 

— Report  of  the  Associate  Administrator  for 
Small  and  Disadvantaged  Business 
Utilization. 

— Report  of  Small  Disadv'antaged  Business 
Capability  Determination  and 
Enhancement  Subcoounittee. 

— Status  of  Minority  Business  Resource 
Advisory  Committee  Procurement 
Recommendations. 

— Chairmen's  Report. 

— Subcommittee  Reports. 

— Invitation  for  Suggestions  by  Individuals  in 
Attendance. 

It  is  imperative  that  the  meeting  be  held  on 
this  date  to  accommodate  the  scheduling 
priorities  of  the  key  participants. 

Dated:  August  29, 1994. 

Timothy  M.  Satlhran, 

Advisory  Committee  Management  Officer. 

|FR  IX)C.  94-21626  Filed  8-31-94;  8:45  ami 
BILUNG  CODE  7S10-0t-M 


[Notice  94-067] 

Intent  To  Gbant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aercmautics  and 
Space  Administration. 

ACnOM:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  PPL,  Inc„  of  Canaan,  New 
York,  12029,  a  partially  exclusive 
license  to  practice  the  inventions 
protected  by  U.S.  Patents:  4,595,548, 
entitled  “PROCESS  FOR  PREPARING 
ESSENTIALLY  COLORLESS 
POLYIMIDE  FILM  CONTAINING 
PHENOXY-UNKED  DIAMINES”,  which 
was  issued  tm  June  16, 1986;  4,603,061, 
entitled  “PROCESS  FOR  PREPARING 
inCHLY  OPTICALLY  TRANSPARENT/ 
COLORLESS  AROMATIC  POLYIMIDE 
FILM”,  which  was  issued  on  July  29, 
1986;  5,338,826,  entitled 
“STRUCTURES  FROM  LOW 
DIELECTRIC  POLYIMIDES”,  which  was 
issued  on  August  16, 1994,  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

NASA  hereby  gives  notice  of  intent  to 
grant  PPL,  Inc.,  of  Canaan,  New  York, 
12029,  a  partially  exclusive  license  to 
practice  the  invention  protected  by  the 
U.S.  Patent  Application  Number,  08/ 
237,712  entitled  “LOW  DIELECTRIC 
POLYIMIDES”,  which  was  filed  on  May 
2, 1994,  by  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration. 

NASA  hereby  gives  notice  of  intent  to 
grant  PPL,  Inc.,  of  Canaan,  New  York, 
12029,  a  partially  exclusive  license  to 
practice  the  invention  protected  by  the 
Canadian  Patent  1,312,990  entitled 
“PROCESS  FOR  PREPARING  LOW 
DIELECTRIC  POLYIMIDES”,  which  was 
issued  on  January  19, 1993.  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  1245).  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  license  unless,  within  60 
days  of  the  date  of  this  notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
Director  of  Licensing  will  review  all 
wTitten  responses  to  the  notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  license. 


DATES:  Ccnmnents  to  the  notice  must  be 
received  by  Octc^ief  31, 1994. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing,  (202)  358-2041. 

Dated:  August  24, 1994. 

Edward  A.  Frankie, 

Genenil  Counsel. 

IFR  Doc.  94-21627  Fikd  8-31-94;  8:45  am) 
BILLING  CODE  7S1(M>1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Notice  of  Meeting 

The  29th  meeting  of  the  President’s 
Committee  on  the  Arts  and  the 
Humanities  will  he  ccmvened  at  IQ  a.m., 
Wednesday,  September  21, 1994  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  in  Washington,  DC.  The 
meeting  will  take  place  in  room  M-09. 

This  meting  will  be  the  first  session 
of  the  President’s  Committee  during  this 
administraticm  with  thirty  new 
presidential  appoint^s.  "The  session 
will  be  desigried  to  provide  new 
members  and  the  public  with  an 
overview  of  the  Administration’s 
cultural  prt^rams  and  to  discuss  the 
Committee’s  future  agenda.  The 
chairman  of  the  Committee  will  offer  an 
introductory  address,  and  following  his 
remarks  there  will  be  presentations  by 
Jane  Alexander,  the  chairman  of  the 
National  Endowment  for  the  Arts, 
Sheldon  Hackney,  the  chairman  of  the 
National  Endowment  for  the 
Humanities,  and  Diane  Frankel,  Director 
of  tlie  Institute  of  Museum  Services. 

The  President’s  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
IMS  on  measures  to  encourage  private 
sector  support  for  the  nation’s  cultural 
institutions. 

Please  call  202-682-5409  if  you 
expect  to  attend  or  if  you  have  questions 
regarding  the  meeting. 

Dated;  August  25, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-21621  Filed  8-31-94;  8  A5  am] 
BILLING  CODE  7537-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
.463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Astronomical  Sciences. 

Date  and  Time:  September  23, 1994;  9:00 
a.m. — 5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1020,  Arlington, 

VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Benjamin  B.  Snavely, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
1045,  Arlington,  VA  22230.  Telephone:  (703) 
306-1820. 

Purpose  of  Meeting-.To  review  scientific 
and  technical  content  of  proposals  received 
in  response  to  NSF  Small  Business 
Innovation  Research  (SBIR)  Program 
Solicitation.  Panel  will  prepare  summary 
recommendations  and  rate  individuals 
proposals. 

Agenda:  Review  proposals  and  prepare 
summary  recommendations. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b.  (c)  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-21592  Filed  8-31-94;  8:45  am) 
BILUNO  cooe  7S5S-01-M 

Special  Emphasis  Panel 
Bioengineering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems. 

Date  and  Time:  September  21, 1994;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  390,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Gilbert  Devey,  Program 
Director,  Biomedical  Engineering  &  Research 
to  Aid  Persons  with  Disabilities,  Division  of 
Bioengineering  and  Environmental  Systems, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Telephone: 
(703)  306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Bnancial  support. 


Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  hnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-21593  Filed  8-31-94;  8:45  am) 
BILUNC  CODE  755&-01-M 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems. 

Date  and  Time:  September  22, 1994;  8:30 
am-5:00  pm. 

Place:  Conference  Room  580,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken,  Program 
Director,  Biochemical  Engineering  and 
Biotechnology,  Room  565,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  hnancial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  hnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(C),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-21594  Filed  8-31-94;  8:45  am) 
BILUNO  COOE  7S66-«1-M 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems. 

Date  and  Time:  September  19, 1994,  8:30 
a.m.  to  5:00  p.m. 

Place:  NSF,  Room  545, 4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Contact:  Dr.  Priscilla  Nelson,  Program 
Director,  703-306-1361. 

Type  of  Meeting:  Closed. 

I^rpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  research. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-21595  Filed  8-31-94;  8:45  am) 
BILUNG  COOE  7556-<>1-M 

Special  Emphasis  Panel  in  Civil  and 
^^hanicai  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems. 

Date  and  Time:  September  20, 1994;  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Conference  Room  530. 

Contact  Person:  Dr.  Devendra  P  Garg, 
Program  Director,  Dynamic  Systems  and 
Control,  Telephone:  (703)  306-1361 
Types  of  Meetings:  Closed. 
f^rpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Small  Business 
Innovation  Research  (SBIR)  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Civil  and 
Mechanical  Systems  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  hnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-21596  Filed  8-31-94;  8:45  am) 
BILUNG  CODE  7555-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 

Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (#1196). 

Date  and  Time:  September  22-23, 1994/ 
8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  680  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Deborah  Crawford, 
Program  Director,  Solid  State  and 
Microstructures,  Division  of  Electrical  and 
Communications  Systems,  Room  675, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Room  675, 
Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  f 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act.  • 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-21639  Filed  8-31-94;  8:45  am) 
BILLING  CODE  75SS-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (#1196). 

Date  and  Time:  September  22-23, 1994/ 
8:30  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  680,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 


Contact  Person:  Dr.  Albert  B.  Harvey, 
Program  Director,  Lightwave  Technology, 
Division  of  Electrical  and  Communications 
Systems,  Room  675,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  703-306- 
1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M .  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-21640  Filed  8-31-94;  8:45  am) 
BILLING  CODE  7S55-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 

Mating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (#1196). 

Date  and  Time:  &ptember  19-21, 1994/ 
8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Deborah  Crawford, 
Program  Director,  Solid  State  and 
Microstruchires,  Division  of  Electrical  and 
Communications  Systems,  Room  675, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Room  675, 
Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  research. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer 

[FR  Doc.  94-21641  Filed  8-31-94;  8:45  am] 

BILLING  CODE  755S-01-M 


Special  Emphasis  Panel  in  Information, 
Robotics  and  Intelligent  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information,  Robotics  and  Intelligent 
Systems. 

Date  and  Time:  September  22, 1994;  8:30 
a.m.  to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Howard  Moraff,  Acting 
Deputy  Division  Director,  Robotics  and 
Intelligence  Systems,  Rm.  1115,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230  Telephone:  (703)  306- 
1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-21597  Filed  8-31-94;  8:45  am] 
BILLING  CODE  7SS5-01-M 


Special  Emphasis  Panel  in  Materials 
Research:  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Date,  Time,  and  Place  (NSF  Conference 
Rooms) 

September  19, 1994,  8:30  a.m.  to  5  p.m. — 
1020, 1060 

September  20, 1994,  8:30  a.m.  to  5  p.m. — 
580, 970, 1020, 1060 

September  2l,  1994,  8:30  a.m.  to  5  p.m. — 

970. 1005 

September  22, 1994, 8:30  a.m.  to  5  p.m. — 

530. 1005 

September  23, 1994,  8:30  a.m.  to  5  p.m. — 
5:30 

Location:  All  Conference  Rooms  are 
located  at  the  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  Virginia 
22230. 

Type  of  Meeting:  Closed. 
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Contact  Person:  Dr.  Robert  J.  Reynik,  Head; 
Office  of  Special  Programs  in  Materials, 
Division  of  Materials  Research,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  Telephone:  (703)  306- 
1814. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda;  To  review  and  evaluate  Phase  I 
proposals  for  the  Small  Business  Innovation 
Research  Program  in  the  area  of  Materials 
Research. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-21598  Filed  8-31-94;  8:45  am) 
BILUNO  CODE  7555-01-M 


Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
Infrastructure  (NCRI);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name.  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 
and  Infrastructure. 

Date  and  time:  September  19-23, 1994; 

8:30  a.m.  to  5:00  p.m. 

Place  Room  1175,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  person.  Mr  David  A.  Staudt,  NCRI, 
National  Science  Foundation,  Room  1175, 
Arlington,  VA  22230  (703)  306-1949. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo.  To  review  &  evaluate  proposals 
submitted  for  SBIR  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C 
552b.  (c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-21599  Filed  8-31-94;  8:45  am) 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in  Physics; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  in  Physics 
(#1208) 

Date:  September  20-23, 1994 

Place:  Bridge  Annex,  California  Institute  of 
Technology  1201  E.  California  Boulevard, 
Pasadena,  California 

Type  of  Meeting:  Closed 

Contact  person:  Dr.  David  Berley,  Project 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Physics  Division,  Room  1015, 
National  Science  Foundation,  4201  Arlington 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1892 

Purpose  of  meeting:  To  review  the  cost, 
schedule,  management  and  technical  aspects 
of  the  Laser  Interferometer  Gravitational- 
Wave  Observatory  (LIGO)  project  and  to 
validate  the  current  cost  estimate. 

Agenda:  To  evaluate  the  current  cost 
estimate  and  schedule,  to  review  the  project 
management  plan  and  to  obtain  an  overview 
of  the  technical  aspects  of  the  project. 

Reason  for  Closing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated;  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer 

[FR  Doc.  94-21600  Filed  8-31-94;  8:45  am) 

BILUNG  CODE  7555-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs. 

Date  and  time:  September  19-20, 1994; 
8:30  am-5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Room  370. 

Type  of  meeting:  Closed. 

Contact  person.  Dr.  Scott  Borg,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone;  (703)  306- 
1033. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda.  To  review  and  evaluate  Polar 
Earth  Science  Antarctic  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-21601  Filed  8-31-94;  8;45  am) 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name.  Special  Emphasis  Panel  in  Polar 
Programs. 

Date  and  Time.  September  19-21, 1994; 
8:30  a.m.  to  5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Room  380  on  September  19  and  Room  730 
on  September  20-21, 1994. 

Type  of  Meeting:  Closed. 

Contact  Person:  Polly  A.  Penhale,  Program 
Manager,  OPP,  Room  755,  Telephone:  (703) 
306-1033. 

Purpose  of  Meeting.  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda.  To  review  and  evaluate  Polar 
Biology  and  Medicine  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer 

(FR  Doc.  94-21602  Filed  8-31-94;  8:45  ami 

BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  In 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Dates  and  times:  September  19, 1994;  8:00 
a.m.  to  5:00  p.m.  September  20, 1994;  8:00 
a.m.  to  3:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  meeting:  Closed. 
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Contact  person:  Dr.  Chalmers  Sechrist, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1667 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the  Small 
Business  Innovation  Research  (SBIR) 

Program  Panel  Meeting 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-21603  Filed  8-31-94;  8:45  am] 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Dates  and  times:  September  23, 1994;  8:00 
a  m.  to  5:00  p.m.;  September  24, 1994;  8:00 
a.m.  to  3:00  p.m. 

Place:  Key  Bridge  Marriott  Hotel,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Type  of  meeting:  Closed. 

Contact  person.  Dr.  Elizabeth  Teles. 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1667 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  preliminary 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
unsolicited  preliminary  proposals  submitted 
to  the  Advanced  Technological  Education 
(ATE)  Program  Panel  Meeting. 

Reason  for  Closing:  The  preliminary 
proposals  being  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information; 
financial  data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b.(c)  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 


Dated:  August  29, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-21604  Filed  8-31-94;  8:45  am] 
BILLING  CODE  7SS5-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Division 
of  Undergraduate  Education 

Dates  and  times:  September  25, 1994;  7:30 
p.m.  to  9:00  p.m. 

September  26, 1994;  8:30  a.m.  to  5:00  p.m. 

September  27, 1994;  8:30  a.m.  to  5:00  p.m. 

September  28, 1994;  8:30  a.m.  to  5:00  p.m. 

September  29, 1994;  8:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Va  22230. 

Type  of  meeting:  Closed 

Contact  person:  Dr.  Terry  Woodin,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Telephone:  (703)  306-1667. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Collaborative  for  Excellence  in  Teacher 
Preparation  Reverse  Site  (CETPRS)  Program 
Panel  Meeting 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonnation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  August  29, 1994. 

M.  Rebecca  W'inkler, 

Committee  Management  Officer. 

(FR  Doc.  94-21605  Filed  8-31-94;  8:45  am] 
BILUNG  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  67th 
meeting  on  September  21  and  22, 1994, 
in  Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 


a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Wednesday,  September  21,  1994 — 

8:30  a.m.  until  6:00  p.m. 

Thursday,  September  22,  1994 — 8:30 
a.m.  until  6:00  p.m. 

During  this  meeting  the  Committee 
plans  to  consider  the  following: 

A.  DOE’S  Proposed  Program 
Approach — Discuss  with 
representatives  of  the  DOE,  the 
Proposed  Program  Approach  to 
characterization  of  the  proposed  Yucca 
Mountain  high-level  radioactive  waste 
repository. 

B.  Substantially  Complete 
Containment — Discuss  with  the  NRC 
staff  the  concept  of  a  substantially 
complete  containment  for  a  high-level 
waste  repository.  Can  trade-offs  exist 
between  the  engineered  barrier  system 
and  the  geologic  setting? 

C.  Use  of  PRA  in  Waste 
Management — Hear  presentations  by  the 
NRC  staff  on  the  use  of  Probabilistic 
Risk  Assessment  on  an  NRC-wide 
implementation  initiative.  The  specific 
focus  is  a  risk-based  approach  for 
licensing  high-  and  low-level  waste 
disposal  facilities. 

D.  Agreement  State  Program — Hear  an 
update  on  the  development  of  an 
Agreement  State  Policy  Statement  by 
the  NRC  staff  concerning  the  adequacy 
and  compatibility  of  such  programs. 

E.  Government  Land  Ownership — 
Discuss  with  the  NRC  staff  a  proposed 
amendment  to  10  CFR  Part  61  which 
would  allow  private  ownership  of  low- 
level  radioactive  waste  facility  sites  as 
an  alternative  to  the  current  requirement 
for  Federal  or  State  ownership. 

F.  Proposed  Ward  Valley,  CA  LLW 
Site — Discuss  observ'ations  by  an  ACNW 
member  of  a  field  trip  to  the  proposed 
Ward  Valley,  CA  LLW  disposal  facility 
site  and  attendance  at  an  associated 
National  Academy  of  Sciences  meeting. 

G.  Preparation  of  ACNW  Reports — 
Prepare  ACNW  reports  on  issues 
considered  during  this  and  previous 
meetings. 

H.  Committee  Activities/Future  ' 
Agenda — Discuss  topics  proposed  for 
consideration  by  the  full  Committee  and 
working  groups.  Discuss  organizational 
and  personnel  matters  related  to  ACNW 
members  and  ACNW  staff.  A  portion  of 
this  session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(c)(6). 
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I.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
.  discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 

f  participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6,  1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACNW  Executive  Director,  Dr.  John 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  ACNW  Executive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACNW 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301/415-7360),  between  7:30 
a.m.  and  4:15  p.m.  e.s.t. 

'  Dated:  August  26, 1994. 

John  C.  Hoyle, 

I  Acting,  Advisory  Committee  Management 

Officer. 

t  |FR  Doc.  94-21586  Filed  8-31-94;  8:45  am) 

I  BILLING  CODE  7590-01-M 

I 


Pilot  Program  for  NRC  Recognition  of 
I  Good  Performance  by  Nuclear  Power 

I  Plants;  Request  for  Comment 

I  AGENCY:  Nuclear  Regulatory 

1  Commission. 

ACTION:  Request  for  public  comment. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  requests  public  comment 
on  the  Pilot  Program  for  NRC 
Recognition  of  Good  Performance  by 
Nuclear  Power  Plants.  The  relevant 
program  information  was  provided  to 
the  Commission  on  March  18, 1994,  and 
is  available  in  Public  Document  Rooms 
under  accession  number  9403280344 
(SECY-94-071).  The  NRC  will  consider 
comments  received  from  interested 
parties  in  analyzing  the  pilot  program 
prior  to  making  a  final  recommendation 
to  the  Commission. 

OATES:  The  comment  period  expires 
October  3, 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  before  this  date. 
ADDRESSES:  Submit  written  comments 
to:  The  Chief,  Rules  Review  and 
Directives  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555.  Hand  delivered  comments 
may  also  be  delivered  to  Room  T-6  D59, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:45  a.m.  to  4:15  p.m.. 
Federal  workdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Markley,  Operations 
Engineer,  Inspection  and  Regulatory 
Criteria  Branch;  Program  Management, 
Policy  Development  and  Analysis  Staff; 
Office  of  Nuclear  Reactor  Regulation; 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  (301)  504-1011. 
SUPPLEMENTARY  INFORMATION:  In  March 
1990,  the  Commission  requested  the 
staff  develop  a  pilot  program  to 
recognize  outstanding  safety 
performance  in  the  industry.  In  August 
1990,  the  Commission  approved  a 
program  proposed  by  the  staff  for  trial 
implementation.  At  the  January  1991 
senior  management  meeting  (SMM), 
senior  managers  discussed 
implementation  of  the  Good  Performer 
Program,  and  recommended  several 
improvements  to  the  process.  The 
program  was  first  used  at  the  June  1991 
SMM.  Since  June  1991,  the  NRC  has 
recognized  16  nuclear  power  plants  that 
have  demonstrated  outstanding 
performance. 

The  staff  provided  the  Commission 
with  an  update  on  the  status  of  the  pilot 
program  on  March  18, 1994  (SECY-94- 
071).  The  current  staff  guidelines  for  the 
NRC  Good  Performer  Program  and  the 
historic  results  are  detailed  in  that 
paper. 

During  the  Periodic  Briefing  on 
Operating  Reactors  and  Fuel  Facilities 
on  June  23, 1994,  the  Commission 


requested  that  the  staff  solicit  industry 
and  public  comment  on  the  Good 
Performer  Program.  The  staff  has 
developed  a  set  of  questions  for  the 
public  to  consider  in  reviewing  the 
Good  Performer  Program.  These 
questions  are: 

1.  Should  the  NRC  continue  the  Good 
Performer  Program? 

2.  What  changes,  if  any,  would 
enhance  the  current  program? 

3.  What  attributes  should  the  NRC 
consider  in  assessing  licensees  for  Good 
Performer  recognition? 

4.  What  other  programs  can  the  NRC 
use  to  provide  positive  reinforcement  or 
recognize  good  performance? 

5.  What  other  NRC  programs  should 
be  modified  to  support  the  Good 
Performer  Program? 

6.  Has  the  NRC’s  Good  Performer 
Program  selected  the  outstanding 
plants? 

7.  Do  licensees  consider  recognition 
by  the  Good  Performer  Program  as  an 
organizational  goal? 

8.  Are  there  any  adverse  effects,  real 
or  perceived,  from  being  on  the  NRC’s 
Good  Performer  list? 

9.  Are  there  any  indications  of  "rising 
standards”  for  Good  Performer 
recognition  since  1991? 

10.  Has  the  industry  benefited  or  been 
penalized  from  use  of  Good  Performer 
Program  results  by  external 
organizations? 

11.  What  benefits,  if  any,  have  been 
realized  by  the  licensees  recognized  for 
good  performance? 

Public  comments  are  requested  to 
assist  the  NRC  in  the  analysis  of  the 
Good  Performer  Program.  The  program 
is  described  in  SECY-94-071,  "Update 
on  the  Status  of  Pilot  Program  for  NRC 
Recognition  of  Good  Performer  by 
Nuclear  Power  Plants,”  which  is 
available  in  NRC  Public  Document 
Rooms  under  accession  number 
9403280344.  In  addition  to  comment  on 
the  technical  and  regulatory  aspects, 
responses  referenced  to  the  specific 
questions  listed  above  would  be 
appreciated. 

Subject 

Pilot  Program  for  NRC  Recognition  of 
Good  Performer  by  Nuclear  Power 
Plants;  Request  for  Comment. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 

Anthony  T.  Gody, 

Chief,  Inspection  and  Regulatory  Crj^eria 
Branch,  Program  Management,  Policy 
Development  and  Analysis  Staff,  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  94-21585  Filed  8-31-94;  8:45  ami 
BILLING  CODE  7590-01-M 
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RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  3221(c)). 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  Section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginningOctober  1. 1994,  shall  be  at 
the  rate  of  30  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1, 1994,  38.4 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  61.6  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

By  Authority  of  the  Board. 

Dated:  August  25. 1994. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

!FR  Doc.  94-21622  Filed  8-31-94;  8  45  ami 
BILUNQ  COO€  T90S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34604;  File  No.  SR-CHX- 
94-17) 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  New  Organizational 
Structures  for  Members 

August  26, 1994. 

I.  Introduction 

On  July  7, 1994.  the  Chicago  Stock 
Exchange,  Inc.  ("CHX”  or  “Exchange”) 
submitted  to  the  Securities  and 
Exchange  Commission  (“Commission" 
or  “SEC”),  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  the 
Exchange’s  Constitution  and  rules  to 


•15  U.S.C.  788(b)(1)  (1988). 
-■  17  CFR  2^0.19b-4  (1994). 


allow  the  admission  of  entities  with 
new  organizational  structures  as 
members. 

The  proposed  rule  change  was 
noticed  for  comment  in  Securities 
Exchange  Act  Release  No.  34353  (July 
12. 1994),  59  FR  36456  (July  18, 1994). 

No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  CHX  is  amending  Article  II  of  its 
Constitution  and  Article  I,  Rule  1  of  its 
rules  to  permit  entities  with  new 
organizational  structures  to  qualify  for 
admission  to  Exchange  membership. 
Specifically,  the  CHX  is  amending  its 
Constitution  and  rules  to  permit  the 
Exchange  to  approve  as  a  member 
organization,  entities  that  have 
characteristics  essentially  similar  to 
corporations,  partnerships  or  both.  For 
example,  the  amendments  permit  the 
Exchange,  in  its  discretion,  and  on  such 
terms  and  conditions  as  the  Exchange 
may  prescribe,  to  approve  business 
trusts,^  limited  liability  companies^  or 
other  organizational  structures  as 
member  organizations  so  long  as  the 
characteristics  of  the  entity  in  question 
are  essentially  similar  to  those  of 
corporations  or  partnerships.  Currently, 
memberships  on  the  Exchange  can  be 
owned  by  individuals,  partnerships  and 
corporations.  The  noncorporate  or 
partnership  entities  would  have  to  be 
structured  in  such  a  format  that  would 
qualify  as  a  broker  or  dealer  registered 
with  the  SEC  pursuant  to  the  Act,  since 
this  is  a  prerequisite  to  becoming  an 
Exchange  member  organization.^ 

The  Exchange  believes  that  the  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


^The  tenn  "business  trust"  is  generally  used  to 
describe  a  trust  in  wiiich  the  managers  are 
principals,  and  the  shareholders  are  cestuis  que 
trust.  The  essential  attribute  is  that  property  is 
placed  in  tire  bands  of  trustees  who  manage  and 
deal  with  it  for  use  and  beneht  of  beneficiaries. 
Black’s  Law  Dictionary  180  (5th  ed.  1979). 

*  A  limited  liability  company  ("LLC”)  has 
characteristics  similar  to  both  corporations  and 
partnerships.  For  example,  the  liability  of  LLC 
members  is  limited  to  their  capital  contributions, 
however,  if  properly  formed  and  managed,  an  LLC 
is  treated  as  a  partnership  for  tax  purposes. 

'Telephone  conversation  between  David  RusoB. 
Attorney,  Foley  &  Lardner.  and  Louis  A.  Randazzo. 
Attorney.  SEC.  on  Fuly  11.  1994. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  S^tion  6(b).® 
Specifically,  the  Commission  believes 
the  amendment  is  consistent  with 
Section  6(b)(2)  ^  of  the  Act,  which 
requires  the  rules  of  an  exchange, 
subject  to  the  provisions  of  Section  6(c) 
of  the  Act,  ensure  that  any  registered 
broker  or  dealer  or  natural  person 
associated  with  a  registered  broker  or 
dealer  may  become  a  member  of  the 
exchange  and  any  person  may  become 
associated  with  a  member  thereof. 

The  Commission  believes  that 
amending  the  CHX’s  rules  and 
Constitution  to  enable  entities  that  have 
characteristics  essentially  similar  to 
corporations,  partnerships  or  both  to 
become  members  of  the  Exchange  is 
consistent  with  the  Act  and  Exchange 
rules.  CHX  Article  I,  Rule  1  currently 
allows  individuals,  partnerships  and 
corporations  to  become  members  of  the 
Exchange.  The  amendment  would 
enable  entities  with  new  organizational 
structures  similar  to  corporations  and 
partnerships  to  become  Exchange 
members.  As  in  the  case  of  an 
individual,  partnership,  or  corporation 
applying  for  membership,  the  new 
entity  will  also  be  subject  to  all  other 
requirements  for  membership  approval. 

The  Commission  also  believes  that  the 
amendments  to  Article  II  of  the  CHX 
Constitution  and  Article  I,  Rule  1  of  the 
CHX  rules  reasonably  balance  the 
Exchange’s  interest  in  having  the 
flexibility  to  approve  entities  with  new 
organizational  structures  for  Exchange 
membership,  with  the  regulatory 
interests  in  protecting  the  financial  and 
structural  integrity  of  a  member 
organization.  For  example,  although  the 
amendment  permits  the  Exchange  to 
approve  business  trusts,  limited  liability 
companies  or  other  organizational 
structures  with  characteristics  of 
corporations  or  partnerships  as  member 
organizations,  the  CHX  will  review  each 
Exchange  member  organization 
application  on  a  case-by-case  basis,  and 
prior  to  approving  any  such 
organization  for  membership,  the 
Exchange  must  be  satisifed  that;  (1)  the 
Exchange  would  legally  have 
appropriate  jurisdiction  over  such  an 
entity;  and  (2)  the  permanency  of  the 
entity’s  capital  is  consistent  with  that 
required  of  other  member 
organizations." 


•^ISUS.C.  78f(1988). 

^  15  U.S.C.  78f(b)(2)  (1988). 

“Telephone  conversation  between  Davia  Rusoff. 
Attorney.  Foley  &  Lardner,  and  Louis  A.  Randazzo. 
Attorney,  SEC,  on  July  11, 1994. 
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It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-CHX-94-17) 
is  hereby  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21670  Filed  8-31-94;  8:45  am] 
BILLING  CODE  801(M)1-M 


[Release  No.  34-44594;  File  No.  SR-OTC- 
94-10] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Extension  of  Comment  Period  for  a 
Proposed  fiule  Change  Establishing  a 
Fee  Schedule  for  Certain  Inter- 
Depository  Deliveries 

August  25, 1994. 

On  July  7, 1994,  the  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-DTC-94-10)  pursuant  to 
Section  19(b)(1)  oflhe  Securities 
Exchange  Act  of  1934  (“Act”)  ’  and  Rule 
19b-4  thereunder.  DTC  filed  the 
proposal  to  establish  a  fee  schedule  for 
certain  inter-depository  deliveries. 
Notice  of  the  proposed  rule  change  was 
published  in  the  Federal  Register  on 
August  9, 1994.2 

The  Commission  has  received  several 
request  for  an  extension  of  the  period 
for  public  comment  on  the  proposed 
rule  change  and  finds  that  the 
complexity  and  significance  of  the  filing 
dictates  a  longer  comment  period  to 
ensure  that  interested  parties  have 
sufficient  time  in  which  to  conduct 
complete  analysis  of  the  proposal. 

Thus,  the  Commission  finds  good 
cause  the  extend  the  period  for  public 
comment  on  the  proposed  rule  change 
for  a  period  of  30  days  until  September 
30, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21569  Filed  8-31-94;  8:45  am) 
BILLING  CODE  801(M)1-M 


•»15  U.S.C.  78s(b)(2)  (1988). 

•"17  CFR  200.30-3(aMl2)  (1994). 

’  15  U.S.C.  78s(b)(l)  (1988). 

^Securities  Exchange  Act  Release  No.  34480 
(August  2. 1994),  59  FR  40630. 

’  17  CFR  200.30-3(a)(12)  (1993). 


[Release  No.  34-34600;  File  No.  SR-OTC- 
94-05] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Establishing  a  Service  for  Routing  of 
Securities  Certificates  and  Related 
Documentation  to  DTC 

August  25, 1994. 

On  October  15, 1993,  The  Depository 
Trust  Company  (‘iDTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-DTC-94-05)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).’  Notice 
of  the  proposal  was  published  on  June 
23, 1994,  in  the  Federal  Register  to 
solicit  comments  on  the  proposed  rule 
change.2  One  comment  letter  was 
received.®  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  establish  procedures  for  a 
new  service,  the  branch  receive 
processing  service.  The  service  will 
allow  participants  to  route  securities 
certificates  and  related  documentation 
from  their  branches  and  other  satellite 
offices  directly  to  DTC  rather  than  to  the 
participants’  own  central  locations  for 
processing  before  being  deposited  at 
DTC.  Under  current  practice, 
participants  route  all  of  their  certificates 
and  related  documentation  firom  their 
branches  and  other  satellite  offices  to 
their  own  central  location  for 
processing.  Such  processing  typically 
results  in  the  routing  of  items  which  are 
DTC-eligible  to  DTC  and  items  which 
are  not  DTC-eligible  elsewhere.  Under 
the  branch  receive  processing  service, 
DTC,  rather  than  the  participants’ 
central  locations,  will  receive  the 
certificates  and  related  documentation 
directly  firom  the  participants’  branches 
and  satellite  offices.  DTC  will  process 
both  eligible  and  non-eligible 
certificates  and  the  related 
documentation  and  will  route  the 
certificates  as  directed  by  the 
participants.'’ 

A  participant  using  the  service  will 
transmit  on  a  daily  basis  to  DTC  through 
computer-to-computer  batch  processing 


» 15  U.S.C.  78s(b)(l)  (1988). 

^Securities  Exchange  Act  Release  No.  34224 
(June  16. 1994),  59  FR  32473  (File  No.  SR-DTC-94- 
05). 

’The  comment  letter  is  discussed  in  Section  11  of 
this  order. 

*  Letter  from  Jack  R.  Wiener.  Associate  Counsel. 
DTC,  to  Jerry  Carpenter,  Assistant  Director,  Division 
of  Market  Regulation  ("Division”),  SEC  (July  8, 
1994). 


or  by  use  of  dual  frame  main  host  the 
details  of  incoming  branch  receive 
items.  These  transmissions  will  include 
the  specific  identification  of  the  courier 
packages  coming  from  the  branches  and 
certain  basic  information  about  the 
contents  of  each  package.  These 
transmissions  can  be  matched  by  DTC 
against  DTC’s  own  database  of  eligible 
securities  to  identify  special  processing 
items  (e.g.,  securities  deposited  on  the 
record  date  for  dividend  or  interest 
payment  and  securities  that  are  the 
subject  of  reorganization  activities). 

Upon  receipt  of  each  package,  DTC 
will  verify  its  contents  and  will  advise 
the  participant  of  any  discrepancies 
discovered.  Using  optical  disk 
technology,  DTC  will  record  the 
contents  of  the  packages  and  the  details 
of  each  received  item  (e.g.,  certificate 
numbers  and  document  types).  DTC  will 
transmit  updates  on  the  status  of  branch 
receive  processing  to  the  participant 
throughout  the  day.  These  updates  will 
provide  the  participant  with  specific 
information  on  the  status  of  particular 
items.  Optical  disk  images  of  items 
received  also  can  be  made  available  to 
the  participant  on  a  terminal  by 
transmission  or  by  other  means.  If 
transmission  is  chosen,  images  of  a 
problem  item  can  be  transmitted 
intraday  to  help  resolve  the  problem 
while  images  of  completed  items  can  be 
transmitted  overnight  for  recordkeeping 
purposes. 

Once  processed,  branch  received 
items  will  be  routed  as  directed  by  the 
participant.  Routing  instructions  may  be 
for  routine  deposit  to  the  participant’s 
DTC  account,  for  return  to  the 
participant,  or  for  transfer  to  another 
location  for  further  processing.  End-of- 
day  balancing  procedures  will  permit 
the  participant  to  separate  these 
positions  as  required  by  it  for  its  own 
internal  purposes. 

The  branch  receive  service  also  will 
provide  for  the  processing  of  various 
exception  items.  DTC  will  be  able  to 
process  for  collection  next-payable 
interest  coupons  attached  to  incoming 
bearer  bonds  and  incoming 
reorganization  items  including  past-due 
items.  Incoming  items  which  are 
missing  documentation  necessary  for 
transfer  purposes  will  be  held  at  DTC  in 
a  pending  status  until  the  necessary 
documentation  is  received.  Generally, 
DTC  does  not  expect  to  hold  such  items 
more  than  thirty  days.® 


*Teleplione  conversation  between  Jack  Wiener. 
Associate  Counsel.  DTC.  and  Jerry  W.  Carpenter. 
Assistant  Director,  and  Margaret  j.  Robb,  Staff 
Counsel.  Division,  SEC  (July  12, 1994). 
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II.  Comments 

One  comment  letter  was  received 
with  regard  to  the  proposed  rule 
change.®  In  its  letter,  the  Securities 
Information  Center  (“SIC”),  commented 
on  DTC’s  representation  that  if 
requested  by  a  participant  it  will  be  able 
to  handle  all  inquiries  to  the  SIC  on 
branch  receive  items  and  then  report  the 
results  to  the  participant.  SIC’s  letter 
stated  that  while  SIC  had  discussed  this 
topic  with  DTC,  an  agreement  that  it 
would  be  possible  for  DTC  to  provide 
such  a  service  had  not  been  reached.  In 
response  to  SIC’s  comment  letter,  DTC 
has  represented  to  the  Commission  that 
at  this  time  it  will  not  be  involved  in  the 
SIC  process  on  behalf  of  any 
participant.^  Should  DTC  decide  to 
perform  such  services  for  its 
participants  in  the  future,  DTC  will  file 
with  the  Commission  an  appropriate 
rule  filing  under  Section  19(b)  of  the 
Act.®  SIC  did  not  oppose  any  other 
aspects  of  the  proposed  rule  change. 

III.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.®  Section  17A(b)(3)(F)  requires  that 
a  clearing  agency’s  rules  be  designated 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  proposed  rule  change  should 
further  efficiency  in  the  processing  of 
securities  certificates  and  related 
documentation  by  eliminating  most  of 
the  certificate  processing 
responsibilities  of  those  participants 
electing  to  use  the  branch  receive 
processing  service  and  by  reducing  the 
movement  of  physical  securities 
certificates.  This  reduction  in  the 
processing  and  movement  of  physical 
securities  certificates  should  also 
improve  efficiency  by  reducing  the 
instances  of  erroneous  processing  and 
loss  that  sometimes  occur  with  the 
processing  and  movement  of  physical 
certificates. 

®  Letter  from  John  E.  Boehmke.  General  Manager. 
Securities  Information  Center,  to  fonathan  G.  Katz. 
Secretary.  Securities  and  Exchange  Commission 
(July  13, 1994). 

^Telephone  conversation  with  jack  Wiener, 
Associate  Counsel,  DTC,  and  Jerry  W.  Carpenter. 
A.ssistant  Director,  and  Margaret ).  Robb,  Staff 
Counsel.  Division.  SEC  (August  8, 1994). 

“It  is  the  Division's  understanding  that 
di.scus$ions  between  DTC  and  SIC  are  continuing 
with  respect  to  the  feasibility  of  DTC  offering  such 
a  service. 

■'IS  IJ.S.C  78q-l  (1988). 

"•15  IJ.S.C.  78-l(b)(3)(F)  (1980). 


IV.  Conclusion 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  particularly 
with  Section  17A  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-94-05)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.” 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc-  94-21570  Filed  8-31-94;  8;45  ami 
BILLING  CODE  8010-01-M 

[Release  No.  34-34601;  File  No.  SR-MSRB- 
94-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Underwriting 
Assessment  for  Brokers,  Dealers,  and 
Municipal  Securities  Dealers 

August  25, 1994. 

On  August  15, 1994,  the  Municipal 
Securities  Rulemaking  (“Board”  or 
“MSRB”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission” 
or  “SEC”)  a  proposed  rule  change  (File 
No.  SR-MS!^-94-12),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”),  15  U.S.C. 
78s(b)(l),  and  Rule  19b-4  thereunder. 
The  proposed  rule  change  is  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  a  proposed 
amendment  to  rule  A-13  on 
Underwriting  Assessment  for  Brokers, 
Dealers  and  Municipal  Securities 
Dealers.  Board  rule  A-13  requires 
dealers  to  pay  fees  to  the  Board  based 
upon  the  dealer’s  individual 
participation  in  primary  offerings  of 
municipal  securities  (“rule  A-13  fees”) 
and  the  proposed  amendment  would 
preclude  brokers,  dealers  and  municipal 
securities  dealers  (“dealers”)  from 
charging  or  otherwise  passing  through 
rule  A-13  fees  to  issuers.  The  Board 
requests  that  the  Commission  delay 
effectiveness  of  the  proposed  rule 
change  until  30  days  after  approval  by 

”  17  CFR  200.30-3(a)(12)  (1993). 


the  Commission  is  published  in  the 
Federal  Register  to  ensure  their 
underwriting  practices  are  in 
compliance. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Rule  A-13  requires  each  dealer  to  pay 
to  the  Board  a  fee  based  upon  the 
dealer’s  participation  in  “primary 
offerings”  of  municipal  securities.'  In 
addition  to  rule  A-13  fees,  the  Board 
charges  an  initial  fee  of  $100  and  an 
annual  fee  of  $100  under  rules  A-12 
and  A-14,  respectively,  but  rule  A-13 
fees  provide  the  bulk  of  Board  revenues. 
The  amount  of  rule  A-13  fees  owed  is 
based  upon  the  par  value  of  the  dealer’s 
participation  in  primary  offerings.^  No 
obligation  to  pay  a  rule  A-13  fee  is 
generated  by  participation  in  the 
following  types  of  primary  offerings:  (i) 
Those  composed  exclusively  of 
securities  less  than  nine  months  in 
maturity;  (ii)  offerings  under  $1  million 
in  par  value;  and  (iii)  “limited 

'  As  used  in  rule  A-13.  "primary  offering”  is 
defined  as  in  Exchange  Act  Rule  I5c2-12  on 
municipal  securities  disclosure.  Thus,  a  dealer's 
obligation  under  rule  A-13  is  triggered  by  its 
participation  in  the  offering  of  municipal  securities 
by  or  on  behalf  of  an  issuer,  whether  the  dealer  is 
purchasing  the  securities  directly  (i.e.,  is  acting  as 
underwriter)  or  is  acting  as  an  agent  in  placing  the 
securities  with  investors.  The  obligation  of  a  dealer 
to  deliver  an  official  statement  to  the  Board  under 
Board  rule  G-36  also  is  based  upon  the  dealer’s 
participation  in  a  “primary  offering.”  Consistent 
use  of  the  concept  of  “primary  offering”  in  rules  A- 
13  and  G-36  has  creat^  substantial  administrative 
efficiencies  for  the  Board  by  allowing  A-13  fee 
invoicing  to  be  accomplished  in  an  automated 
matter  with  data  collected  under  rule  G-36. 

^Currently,  the  assessment  under  rule  A-13  is 
$.03  per  $1,000  par  value  for  offerings  containing 
securities  two  years  or  more  in  maturity.  If  the 
longest  maturity  in  an  offering  is  over  nine  months 
but  less  than  two  years,  the  assessment  is  $.01  per 
$1,000  par  value  of  the  issue.  For  purposes  of 
calculating  the  assessment,  a  put  option  date  is 
treated  the  same  as  a  maturity  date,  e.g..  a  primary 
offering  of  a  security  with  a  put  option  of  one  year 
would  generate  an  assessment  at  the  $.01  rate. 
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placement"  offerings,  as  described  in 
subsection  (c)(1)  of  Exchange  Act  Rule 
15C2-12.* 

Rule  A-13  states  that,  if  a  syndicate 
or  similar  account  is  formed  for  the 
purpose  of  purchasing  securities  from 
an  issuer,  the  managing  underwriter  is 
responsitde  to  pay  the  assessment  fee  on 
behalf  of  each  peulicipant  in  the 
syndicate.  Payment  by  the  managing 
underwriter,  rather  than  by  individual 
syndicate  members,  is  solely  an 
administrative  convenience  for 
underwriters  and  the  Board.  The  Board 
invoices  managing  underwriters 
monthly  for  rule  A-13  fees,  based  upon 
information  filed  with  the  Board  under 
rule  G-36  on  delivery  of  official 
statements  to  the  Board. 

Rule  A— 13  is  intended  to  provide  a 
dealer  assessment  that  rougfily  reflects 
each  dealer’s  involvement  in  the 
municipal  securities  market.  In  adopting 
rule  A-13  in  1976,  the  Board  recognized 
that  participation  in  new  issue  offerings 
was  not  a  perfect  means  to  measure  a 
dealer’s  involvement  in  the  market 
because  the  assessment  would  not, 
among  other  things,  reflect  secondary 
market  transactions  and  activity. 
However,  after  looking  at  alternative 
assessment  mechanisms  and  methods  of 
establishing  accounts  receivable 
available  at  that  time,  the  Board 
concluded  that  a  fee  based  on 
underwriting  participation  was  the  best 
available  means  to  create  verifiable 
assessments  generally  reflecting  a 
dealer’s  involvement  in  the  market. 

The  Board  is  aware  that,  in  negotiated 
underwritings,  the  subject  of  rule  A-13 
fees  sometimes  is  raised  in  the  context 
of  discussions  of  expenses  to  be  paid  by 
the  issuer  of  the  securities.  The  Board 
believes  that  it  is  misleading  for 
underwriters  to  characterize  rule  A-13 
fees  in  this  fashion.  Since  rule  A-13  fees 
are  assessments  on  dealers  for  the 
operation  of  the  Board,  the  Board 
believes  that  a  dealer’s  obligation  under 
rule  A-13  should  not  be  charged  or 
otherwise  passed  through  to  an  issuer  as 
an  expense  to  the  issuer  of  bringing  a 
new  issue  to  market.  In  this  respect,  the 
fees  paid  to  the  Board  by  dealers  under 
rule  A-13  should  be  characterized  by 
dealers  to  issuers  no  differently  than  the 
annual  fees  paid  to  the  Board  under  rule 
A-14  and  any  other  “overhead” 
expenses  that  are  incurred  by  virtue  of 


^  “Limited  placement"  offerings  are  those  that  are 
sold  to  no  more  than  35  persons  each  of  whom  the 
underwriter  reasonably  believes  (i)  has  such 
knowledge  and  experience  in  Hnancial  and 
business  matters  that  it  is  capable  of  evaluating  the 
merits  and  risks  of  the  prospective  investment  and 
(ii)  is  not  purchasing  for  more  than  one  account  or 
with  a  view  to  distributing  the  securities. 


the  dealer  engaging  in  municipal 
securities  business. 

(b)  Statutory  Basis 

As  set  forth  in  Section  15B(b)(2)(J)  of 
the  Act,  the  Board  has  authority  to 
adopt  rules  to: 

provide  that  each  municipal  securities 
broker  and  each  municipal  securities  dealer 
shall  pay  to  the  Board  such  reasonable  fees 
and  charges  as  may  be  necessary  or 
appropriate  to  de^y  the  costs  and  expenses 
of  operating  and  administering  the  Board. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  its 
authority  to  charge  dealers  reasonable 
fees  to  defray  the  costs  of  operating  and 
administering  the  Board.  The  proposed 
rule  change  makes  clear  that  the  fees 
levied  under  rule  A-13  are  to  be  paid 
by  dealers  and  not  issuers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will 
equally  apply  to  all  dealers.  Therefore, 
the  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  has  not  solicited  comments 
on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory  * 
organi2»tion  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Board  requests  that  the 
Commission  delay  effectiveness  of  the 
proposed  rule  change  until  30  days  after 
approval  by  the  Commission  is 
published  in  the  Federal  Register  to 
ensure  that  their  underwriting  practices 
are  in  compliance. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commissions.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  io  the  proposed  rule 
change  that  are  filed  with  the 
Commission. and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  522,  will  be 
availahdio  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  lor  inspection  and  copying  at 
the  Board’s  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-12  and  should  be 
submitted  by  September  22. 1994. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

iFRDoc.  94-21571  Filed  8-31-94;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Fees  for  Backlog 
Document  Collections  of  the  MSIL 
System 

August  25, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  9, 1994,  the 
Municipal  Securities  Rulemaking  Board 
(“Board”  or  “MSRB”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  a  proposed 
rule  change  (File  No.  SR-MSRB-94-11). 
The  proposed  rule  change  is  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board  .  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a 
proposed  rule  change  to  establish  prices 
for  backlog  document  collections 
relating  to  its  Official  Statement/ 
Advance  Refunding  Document  (“OS/ 


« 17  CFR  200.30-3(aKl2). 
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ARD”)  subsystem  of  the  Municipal 
Securities  Information  Library 
(MSIL™)  system  ^  (hereinafter  referred 
to  as  the  "proposed  rule  change”).  The 
collections  consist  of  imaged  documents 
on  magnetic  tapes.  The  Board  will 
charge  $9,000  (plus  postage  or  delivery 
charges)  for  a  collection  of  1993 
documents,  and  $8,000  (plus  postage  or 
delivery  charges)  for  a  collection  of  1991 
documents.  The  proposed  fees  are 
structured  to  defray  the  Board’s 
dissemination  costs.  This  fee  structure 
is  consistent  with  the  Board’s  MSIL  fee 
policy,  which  is  that  the  Board  does  not 
expect  or  intend  to  make  a  profit  from 
the  MSIL  system,  and  reviews  the  MSIL 
system  fees  annually  to  ensure  that 
dissemination  costs  are  paid  for  from 
user  fees.  The  Board  will  file  any  new 
or  modified  fees  with  the  Commission 
pursuant  to  Section  19(b)(1)  of  the  Act. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 
In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  The  OS/ ARD  subsystem,  which 
was  activated  on  April  20, 1992,  is  a 
central  electronic  facility  through  which 
information  collected  and  stored 
pursuant  to  MSRB  rule  G-36  ^  is  made 
available  electronically  and  in  paper 
form  to  market  participants  and 
information  vendors.  The  annual 
subscription  fee  for  daily  tapes  of 
images  of  current  year  documents  from 
the  OS/ ARD  system  is  $12,000.3 
Document  collections  covering  1990 
and  1992  are  already  available  for  fees 

'  The  MSIL  system,  which  was  approved  in 
Securities  Exchange  Act  Release  No.  29298  (June 
13, 1991),  is  a  central  facility  through  which 
information  about  municipal  securities  is  collected, 
stored  and  disseminated. 

^Rule  G-36  requires  underwriters  to  provide 
copies  of  final  official  statements  and  advance 
refunding  documents  within  certain  specified 
timeframes  for  most  new  issues  issued  since 
January  1, 1990. 

’This  fee  was  filed  with  the  Conamission.  See 
Securities  Exchange  Act  Release  No.  30306  (Jan.  30, 
1992).  The  Board  does  not  intend  at  this  time  to 
change  the  OS/ ARD  annual  subscription  fee. 


of  $6,000  and  $7,000  respectively  (plus 
postage  or  delivery  charges).'*  The  fees 
for  backlog  document  collections  are 
substantially  less  than  fees  for  annual 
subscriptions  because  an  annual 
subscription  requires  the  Board  to  send 
a  computer  tape  to  the  subscriber  each 
business  day,  but  a  backlog  collection 
requires  fewer  tapes.®  The  fee  for  the 
1991  collection  is  less  than  that  for  the 
1993  collection,  because  fewer 
documents  were  received  and  processed 
in  1991. 

In  its  prior  filings  with  the 
Commission,  the  Board  stated  that  it 
intends  to  use  its  general  revenues  for 
collecting,  indexing  and  storing  the  OS/ 
ARD  subsystem’s  documents,  and  that 
the  costs  of  producing  and 
disseminating  magnetic  tapes  (and 
paper  copies)  would  be  paid  for  by  user 
fees.®  Thus,  the  Board  is  establishing 
fees  to  defray  its  cost  of  disseminating 
backlog  tapes.  This  is  consistent  with 
the  Commission’s  policy  that  self- 
regulatory  organizations’  fees  be  based 
on  expenses  incurred  in  providing 
information  to  the  public.  The  Board 
believes  that  employing  cost-based 
prices  is  in  the  public  interest  since  it 
will  ensure  that  a  complete  collection  of 
vital  information  will  be  available,  at 
fair  and  reasonable  prices,  for  the  life  of 
the  municipal  securities. 

(b)  The  Board  believes  the  proposed 
rule  change  is  consistent  with  S^tion 
15B(b)(2)(C)  of  the  Act,  which  requires, 
in  pertinent  part,  that  the  Board’s  rules: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  MSIL  system  is  designed  to  increase 
the  integrity  and  efficiency  of  the 
municipal  securities  market  by,  among 
other  things,  helping  to  ensure  that  the 
price  charged  for  an  issue  in  the 
secondary  market  reflects  all  available 
official  information  about  that  issue. 

The  Board  believes  that  the  fees  are  fair 
and  reasonable  in  light  of  the  costs 
associated  with  disseminating  the 
information,  and  that  the  services 
provided  by  the  MSIL  system  are 

^ These  fees  were  filed  with  the  Commission.  See 
Securities  Exchange  .^ct  Release  No.  32482  (June 
16, 1993). 

’Currently,  two  to  three  business  days’  worth  of 
documents  are  on  each  tape  in  an  annual  collection. 

*  Securities  Exchange  .^ct  Release  No.  28197  (Julv 
12. 1990). 


available  on  reasonable  and  non- 
discriminatory  terms  to  any  interested 
person. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  % 
purposes  of  the  Act,  since  the  fees  will 
apply  equally  to  all  persons. 

C.  Self-RegulQtory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Datf  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  rule  change  is  effective  upon 
filing,  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder,  because  the  proposal 
is  "establishing  or  changing  a  due,  fee 
or  other  charge.”  At  any  time  within  60 
days  of  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board’s  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-11  and  should  be 
submitted  by  September  22, 1994. 
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For  the  CommUsion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 
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Self-Regulatory  Organizations; 

National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Modifying 
Rules  and  Procedures  Relating  to 
Compared  Trade  Summaries 

August  25, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),^  notice  is  hereby  given  that  on 
August  2. 1994,  the  National  Securities 
Clearing  Corporation  (“NSCC”)  filed 
with  the  Set^ties  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interest^ 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  T&rms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
modifications  to  NSCC's  rules  and 
procedures  to  replace  NSCC's  current 
Continuous  Net  Settlement  (“CNS”)  and 
Non-CNS  Compared  Trade  Summaries 
with  a  new  Consolidated  Trade 
Summary, 

II.  Self-Regulatory  Organization's 
Stateaoent  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


■'  17  CFR200JO-3{a)(12). 

'  15  U.S.C  rastbUD  (i98«l. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  replace  NSCC’s  current 
CNS  and  Non-CNS  Compared  Trade 
Summaries  with  a  new  ^nsolidated 
Trade  Summary  which  will  report  both 
CNS  and  Non-CNS  trades.  Presently, 
each  business  day  NSCC  issues  to 
members  CNS  and  Non-CNS  Compared 
Trade  Summaries  which  contain  all 
transactions  for  settlement  on  the 
following  day.  Consistent  with  current 
practice,  the  Consolidated  Trade 
Summary  will  be  issued  the  day  before 
settlement 

On  both  the  CNS  and  Non-CNS 
Compared  Trade  Summary,  each 
transaction  appears  at  the  original 
contract  price,  and  quantities  and 
money  are  totalled  and  netted  for  each 
security  issue.  The  contract  output 
provided  to  broker-dealers  on  T+1 
contains  much  of  the  trade  detail  given 
on  the  Compared  Trade  Summaries.^ 
Under  the  proposed  rule  change,  the 
Consolidated  "Trade  Summary  will 
report  only  the  net  positions  due  for 
settlement  on  the  following  day.  Each 
position,  in  CUSIP  order,  will  be 
reported  as  broad  buys  and  sells  by 
marketplace  or  source,  netted  by  issue, 
quantity,  and  money.  The  Consolidated 
Trade  Summary  will  eliminate  trade 
details,  such  as  the  contra-broker,  price, 
and  trade  date,  currently  included  on 
the  Compared  Trade  Summaries. 

The  reduced  output  will  enhance 
processing  efficiency  and  reduce  costs. 
Introduction  of  the  Consolidated  Trade 
Summary  also  constitutes  part  of 
NSCC’s  effort  to  move  towards  a  T+3 
settlement  date.^  In  order  to  give 
participants  an  opportunity  to  become 
familiar  with  the  Consolidated  Trade 
Summary,  NSCC  will  initially  distribute 
the  Consolidated  Trade  Summary  and  in 
addition  to  the  CNS  and  Non-CNS 
Compared  Trade  Summaries.  NSCC  will 
begin  distribution  of  the  Consolidated 
Trade  Summary  on  or  about  September 
30, 1994.  NSCC  intends  to  eliminate 
distribution  of  the  CNS  and  Non-CNS 
Compared  Trade  Summaries  no  sooner 
than  ninety  (90)  days  after  the 


^  Prime  broker  tiaiisactions  do  not  have  contract 
output.  Instead,  tlie  details  of  these  transactions  are 
reported  on  the  Regional  Interface  Operation 
(“RIO")  Blotter. 

^On  October  6. 1993.  the  Commission  adopted 
Rule  15c6-^li under  the  Act,  which  establishes  three 
business  days  after  the  trade  date  ("T+3”)  instead 
of  five  business  days  ("T+S”)  as  the  standard 
settlement  tiiiiefraine  for  most  broker.dealer 
transactions.  The  rule  becomes  effective  June  1, 
1995.  Securities  Exchange  Act  Release  No.  33023 
(October  6. 1993),  58  FR  52891. 


Consolidated  Trade  Summary  is  first 
distributed  by  NSCC.* 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact,  or  impose  a  burden,  on 
competition. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


*  NSCC  will  not  eliminate  the  CNS  and  Non-CNS 
Compared  Trade  Summaries  in  ctmnection  with  the 
Reconfirmation  and  Pricing  Service  (“RECAPS"). 
RECAPS  is  a  fiiil  clearance  system  that  provides  an 
opportunity  to  reconfirm  and  reprice  transactions 
that  already  have  been  compared.  NSCC's 
Procedure  II(G)-. 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  N\V., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-15  and 
should  be  submitted  by  September  22, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. * 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21573  Filed  8-31-94;  8.45  ami 
BILLING  CODE  8010-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances 
(T exanol  Benzyl  Phthalate);  Notice  of 
Determination 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  will  be  modified  to  include 
texanol  benzyl  phthalate. 

EFFECTIVE  DATE:  This  modification  is 
effective  April  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  4672(a),  an  importer  or 
exporter  of  any  substance  may  request 
that  the  Secretary  determine  whether 
such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 


'  17  CFR  200.30-3(a)(12)  (1993). 


Determination 

On  August  19, 1994,  the  Secretary 
determined  that  texanol  benzyl 
phthalate  should  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3), 
effective  April  1, 1994. 

The  rate  of  tax  prescribed  for  texanol 
benzyl  phthalate,  under  section 
4671(b)(3),  is  $5.79  per  ton.  This  is 
based  upon  a  conversion  factor  for 
xylene  of  0.28,  a  conversion  factor  for 
toluene  of  0.24,  a  conversion  factor  for 
chlorine  of  0.19,  a  conversion  factor  for 
methane  of  0.17,  a  conversion  factor  for 
propylene  of  0.44,  and  a  conversion 
factor  for  sodium  hydroxide  of  0.09. 

The  petitioner  is  Monsanto  Company, 
a  manufacturer  and  exporter  of  this 
substance.  No  material  comments  were 
received  on  this  petition.  The  following 
information  is  the  basis  for  the 
determination. 

HTS  number:  3812.20.00.00 
CAS  number:  16883-83-3. 

Texanol  benzyl  phthalate  is  derived 
from  the  taxable  chemicals  xylene, 
toluene,  chlorine,  methane,  propylene, 
and  sodium  hydroxide.  Texanol  benzyl 
phthalate  is  a  liquid  produced 
predominantly  by  the  reaction  of 
texanol  (2,2,4-  trimethyl-1,  3- 
pentanediol  monoisobutyrate)  and 
phthalic  anhydride  to  produce  a 
monoester,  the  sodium  salt  of  which 
(produced  by  reaction  with  sodium 
hydroxide)  is  reacted  with  benzyl 
chloride. 

The  stoichiometric  material 
consumption  formula  for  texanol  benzyl 
phthalate  is:  CsHio  (xylene)  +  C7HS 
(toluene)  +  CI2  (chlorine)  +  4  CH4 
(methane)  +  4  CaHe  (propylene)  +  NaOH 
(sodium  hydroxide)  +  4  O2  (oxygen) 

- >  C27H34O6  (texanol  benzyl 

phthalate)  +  HCl  (hydrochloric  acid)  + 

5  H2  (hydrogen)  +  C4H10O  (isobutyl 
alcohol)  +  NaCl  (sodium  chloride)  +  2 
H2O  (water) 

Texanol  benzyl  phthalate  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  80.8  percent  by  weight  of  the 
materials  used  in  its  production. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

IFR  Doc.  94-21545  Filed  8-31-94;  8:45  am) 
BILLING  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Institute  for  Czech  Secondary  School 
Administrators 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency’s  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
conduct  a  four-week  institute  in 
February  1995  for  eight  secondary 
school  administrators  from  the  Czech 
Republic  on  school  administration  in  a 
pluralistic,  democratic  society.  The 
purpose  of  the  institute  is  to  expose 
participants  to  secondary  school 
governance  in  the  U.S.  (public  and 
private):  in  particular,  the  way 
democratic  practices  affect  school 
administration,  school  philosophy, 
school  activities,  and  school/community 
relationships.  The  institute  should 
demonstrate  how  democratic  practices 
in  schools  can  support  curricular 
reform,  particularly  in  social  studies 
and  civic  education.  Participants  will  be 
nom4|iated  by  the  United  States 
Information  Service  (USIS)  post  in  the 
Czech  Republic,  will  be  fluent  in 
English,  and  will  be  involved  in 
implementing  reform  in  secondary 
school  education,  including  civic 
education,  in  the  Czech  Republic.  USIA 
solicits  detailed  proposals  from  U.S. 
educational  institutions  and  public  and 
private  non-profit  organizations. 
Proposals  demonstrating  both  expertise 
in  training  secondary  school 
administrators  and  an  understanding  of 
the  issues  facing  Czech  educators  will 
be  more  competitive. 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Support  for  Eastern  European 
Democracies  Act  (SEED). 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/AS- 
94-01. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday, 
October  14, 1994.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
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postmarked  on  October  14,  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs,  Advising, 
Teaching  and  Specialized  Programs 
Division,  E/AS  (Room  252),  U.S. 
Information  Agency,  301  4th  Street, 

SW.,  Washington,  DC  20547,  telephone 
number:  202/619-4557,  fax  number: 
202/619-6970,  e-mail:  skux@usia.gov,  to 
request  an  Application  Package,  which 
includes  more  detailed  award  criteria: 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  USIA 
Program  Specialist  Sally  Kux  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  F^eral  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Academic 
Programs  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed,  the 
Office  of  Academic  Programs  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  after  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency.  Ref.:  E/AS-94-01,  Office  of 
Grants  Management,  E/XE,  Room  336, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau’s  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  “Diversity”  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview  * 

The  goal  of  the  Institute  for  Czech 
Secondary  School  Administrators  is  to 
assist  Czech  secondary  school 
administrators  to  develop  strategies  for 
restructuring  secondary  schools  in  the 
Czech  Republic.  If  the  substantive 
reform  of  secondary  school  curricula  is 
to  take  hold,  it  must  be  accompanied  by 
reforms  in  the  structure  of  school 
administration.  Although  the  Czech 
educational  system  has  been  and  will 
remain  very  different  from  the  U.S. 
system,  exposure  to  a  variety  of 


administrative  methods  utilized  in  U.S. 
schools  will  enable  Czech 
administrators  to  consider  ways  to 
respond  to  their  increasing  autonomy. 

The  Institute  should  address  such  topics 
as:  Strategies  for  school  administrators 
to  use  in  their  relations  with 
government  officials,  particularly  with 
regard  to  proposals  for  reform;  the 
involvement  of  faculty  in  administrative 
decision-making;  ways  to  motivate 
faculty  to  develop  and  teach  new 
curricula;  and  the  participation  of 
students  and  parents  in  school-related 
issues.  These  are  among  the  new 
concerns  of  educators  in  the  Czech 
Republic,  who  have  a  growing 
opportunity  to  influence  educational 
policy  and  school  management.  As  a 
result  of  this  program,  participants  will 
be  better  equipped  to  initiate  reforms  in 
their  own  schools  and  to  advocate 
reform  effectively  with  administrators 
and  colleagues  both  at  the  Czech 
Ministry  of  Education  and  at  schools 
throughout  the  Czech  Republic. 

Participants 

The  program  should  be  designed  for 
a  group  of  eight  secondary  school 
administrators.  The  participants  will  all 
be  involved  in  education  reform  and 
will  be  fluent  in  English.  They  will  be 
chosen  by  USIA  and  the  USIS  post  in 
Prague,  in  consultation  with  the 
Institute  for  Educational  Development  at 
Charles  University,  Prague,  according  to 
such  criteria  as  the  candidate’s  potential 
to  implement  reforms  in  administrative 
practice  and  the  candidate’s  ability  to 
influence  other  secondary  school 
administrators  in  the  Czech  Republic. 

Program  Description 

The  program  should  consist  primarily 
of  seminars  and  workshops  on  topics  in 
secondary  school  administration  that 
have  relevance  to  Czech  educators. 
Topics  might  include:  Decision-making, 
conflict  resolution,  negotiation  and 
compromise,  the  budgeting  of  time  and 
money,  curricular  development,  school- 
government  relations  (at  both  the  local 
and  national  levels),  faculty- 
administration  relations,  student-  and 
parent-administration  relations,  parent- 
teacher  relations,  and  such  co-curricular 
activities  as  student  government,  school 
newspapers,  etc.  The  program  should 
emphasize  the  practical  application  of 
skills  and  techniques  by  balancing  the 
presentations  of  seminar  leaders  with 
sessions  in  which  participants  explore 
ways  to  adapt  these  skills  and 
techniques  to  their  institutional  contexts 
at  home.  A  general  introduction  to  the 
U.S.  educational  system  would  provide 
useful  background  to  the  seminars  and 
workshops  on  specific  topics. 


While  selected  observations  and 
meetings  would  be  critical  to  this 
institute,  they  should  be  limited  in 
number  and  should  be  organized  to 
complement  and  reinforce  the  academic 
program  and  its  emphasis  on  practical 
knowledge.  Relevant  visits  might  be 
made  to  local  schools,  schools  in 
another  locale  (to  demonstrate  the 
diversity  of  approaches  within  the 
American  system),  school  board 
meetings,  faculty  meetings,  parent- 
teacher  conferences,  student 
government  sessions,  etc.  Consultations 
with  appropriate  professional 
organizations  may  also  be  integrated 
into  the  program  and  money  should  be 
allocated  for  relevant  subscriptions  and 
memberships. 

The  program  should  incorporate  a 
Washington  component,  perhaps  as  the 
final  portion,  to  include  substantive 
meetings  with  national  professional  and 
educational  associations,  as  well  as 
cultural  activities. 

Proposals  should  elaborate  a  detailed 
daily  schedule  for  the  entire  program. 

Orientation/Debriefing 

To  prepare  participants  for  this 
project,  the  office  strongly  encourages 
the  recipient  to  develop  and/or  procure 
material  to  be  sent  via  USIS  Prague  for 
distribution  to  participants  prior  to  their 
departure  for  the  U.S.  This  material 
might  include  a  project  schedule  and 
outline  with  suggested  goals  and 
objectives,  relevant  background 
information,  details  about  U.S. 
institutions  and  individuals  involved  in 
the  program,  as  well  as  introductory 
readings.  Upon  arrival,  it  is  strongly 
recommended  that  participants  attend 
an  orientation  session  which  would 
address  administrative  details,  in 
addition  to  providing  general 
information  about  U.S.  society  and 
culture  to  facilitate  participants’ 
understanding  of  and  adjustment  to 
daily  life  in  the  U.S. 

Tne  schedule  should  include  time  for 
summation  and  evaluation  by 
participants  at  the  program’s 
conclusion.  In  addition  to  written 
reports,  it  would  be  useful  to  organize 
an  activity  such  as  a  round-table,  where 
participants  could  review  the  program 
and  discuss  plans  to  use  the  ideas  and 
materials  resulting  from  this  institute. 

Program  Administration 

All  programming,  administrative 
logistics,  travel  (international  and 
domestic),  management  of  the  academic 
program,  as  well  as  any  cultural 
component,  will  be  the  responsibility  of 
the  project  director.  A  project  assistant 
should  be  assigned  to  carry  out 
administrative  and  clerical  duties 
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necessary  fcwr  the  program,  from  the 
planning  stages  to  the  completion  of  a 
final  report  to  USIA.  Staff  escmrts 
traveling  under  USIA  cooperative 
agreement  support  must  be  U.S.  citizens 
with  demonstrated  qualifications  for 
this  service. 

The  proposal  must  clearly 
demonstrate  the  capability  of  program 
staff  to  manage  the  residential  and  travel 
components  of  the  program.  Proposals 
incorporating  participant  site  visits  will 
be  more  comp^itive  if  lettws 
committing  prospective  host  institutions 
to  support  these  efforts  are  provided. 

USIA  will  be  responsible  for  all 
communications  with  USIS  Prague 
regarding  partidpant  selection. 

Visa/insurance/Tax  Requirements 

Programs  must  comply  with  J-1  visa 
regulations;  program  partidpants  must 
carry  the  requisite  level  of  health  and 
accident  insuranca  Tlie  redpient 
organization  should  budget  for 
insurance  expenses  and  is  responsible 
for  ensuring  that  participants  have 
adequate  insurance  coverage.  Please 
refer  to  program-specific  guidelines  in 
the  Application  Package  for  further 
details.  Administration  of  the  program 
must  be  in  compliance  with  reporting 
and  withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Proposed  Budget 

Applicants  must  submit  a 
comprdiensive  line  item  budget  for 
which  spedfic  details  and  guidelines 
are  available  in  the  Application 
Package.  Total  program  and 
administrative  costs  funded  by  USIA 
may  not  exceed  $85,000  for  eight 
participants;  within  the  assistance 
award,  total  institutional  administrative 
costs  funded  by  USIA  may  not  exceed 
$17,000, 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Pr(^>osats  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  budget  and  contracts  offices,  as 
well  as  the  USIS  Office  of  East  European 
and  NIS  Affeirs  and  USIS  Prague. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 


and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria; 

1.  Overall  quality: 

a.  The  content,  significance, 
definition,  organization  and  academic 
rigor  of  the  proposed  program  and  its 
appropriateness  to  program  objectives 
and  guidelines; 

b.  Evidence  of  careful  planning  in  all 
substantive  and  logistical  aspects  of  the 
program; 

c.  Demonstrated  knowledge  of  the 
Czech  cultural,  educational,  and 
political  context. 

2.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reascmable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program’s  objectives  and  plan, 

3.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project’s  goals. 

4.  Institution’s  Recoro/Aoility: 
Proposals  should  demonstrate  the 
experience  of  the  institution  and 
designated  staff  with  foreign  educators 
and  international  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA’s 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

5.  Multiplier  effect/impadt:  Proposal 
should  demonstrate  the  program’s 
efforts  to  expose  participants  to 
pertinent  subject  matter  and  innovative 
tools  which  may  be  applied  to 
administrative  problems  and  to 
encourage  participants  to  share  the 
experience  and  insights  gained  on  this 
program  with  other  Czech  colleagues. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  for  an  evaluation 
at  the  conclusion  of  the  institute  and 
will  be  more  competitive  if  they  also 
incorporate  an  evaluative  component  in 
weekly  program  activities  to  enable 
timely  respcmse  to  partidpants’ 
suggestions.  Redpient  will  submit  a 
final  report  to  USIA. 

7.  Follow-on  Activities:  Proposals 
should  provide  for  follow-on  activity 
(without  USIA  support),  such  as 
continued  contact  with  partidpants  and 
facilitation  of  participants’  access  to 
U.S.  scholarly  organizations, 
publications,  and  other  appropriate 
resources  to  encourage  the  sharing  of 


infornration  and  the  development  of 
long-term  institutional  and  invidual 
relations. 

8.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient’s 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  'This 
can  be  accomplished  throughout 
documentation  (such  as  a  written 
statement  of  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  compcments  of  the 
proposal,  including  salaries  and 
honoraria,  should  ^  kept  as  low  as 
possible.  AH  other  itwns  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  F^posals  should 
maximize  cost-sharing  throng  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Value  to  U.S,-Partner  Country 
Relations;  Proposed  projects  should 
receive  positive  assessments  by  USIA’s 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country. 

Notice 

The  terms  and  conditicms  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  publish^ 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

A 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
November  28, 1994.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  24, 1994. 

Dell  Pendergrast, 

Deputy  Associate  Director.  Educotional  and 
Cultural  Affairs. 

IFR  Doc.  94-21385  Filed  8-31-94;  8:45  am) 
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SUMMARY;  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency’s  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  and/or 
private  non-profit  applicants  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
develop  an  airport  reception  and 
assistance  service  based  in  New  York 
City.  The  service  would  assist  U.S. 
Government-sponsored  (including 
Fulbright  scholars  and  students, 
Humphrey  Fellows,  etc.)  and  non- 
sponsored  international  students, 
scholars,  exchange  visitors,  and 
participants  in  USIA’s  International 
Visitor  Program,  arriving  in  New  York 
City. 

The  applicant  would  provide  a 
multilingual,  trained  staff  to  assist 
international  visitors  with  complex 
logistics  and  unexpected  problems 
which  occur  when  arriving  in  a  foreign 
country. 

USIA  anticipates  awarding  up  to 
$60,000  to  an  applicant  to  provide  these 
services.  Up  to  $29,000  will  be  devoted 
to  assisting  with  up  to  250  USIA 
International  Visitor  meets  (i.e.,  flights, 
including  groups  arriving  on  a  single 
flight)  from  January  1-December  31, 
1995.  Up  to  $31,000  will  be  devoted  to 
assisting  the  maximum  number  of  U.S. 
Government-sponsored  and  non- 
sponsored  international  students, 
scholars,  and  exchange  visitors  from 
June  15  to  September  30, 1995. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended.  Public  Law  87- 
256,  also  known  as  the  Fulbright-Hays 
Act.  The  purpose  of  the  Act  is  “to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  stren^hen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  firiendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.”  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communication  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
ASA-95-02. 


DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 

Washington,  DC  time  on  Friday,  October 
7, 1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  October  7, 1994,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Advising  and  Student  Services 
Branch  (E/ASA);  room  349;  U.S. 
Information  Agency,  301  4th  Street, 

SW.,  Washington,  DC  20547;  telephone 
202/619-5434,  fax  202/401-1433, 
internet  address 

WBGRIMES@USIA.GOV  to  request  an 
Application  Package.  The  Application 
Package  includes  detailed  award 
criteria,  all  application  forms  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

Please  specify  USIA  Program  Assistant 
Brandon  Grimes  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  or  submitting  their 
proposals  to  USIA.  Once  the  RFP 
deadline  has  passed  the  Bureau  of 
Educational  and  Cultural  Affairs  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  after  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  Ref.:  E/ASA-95-02,  Office  of 
Grants  Management,  E/XE,  Room  336, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau’s  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  “Diversity”  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  Agency’s  long  term  goals  for  this 
program  are  to  strengthen  ties  and 
develop  friendly  relations  between  the 
people  of  the  U.S.  and  people  of  other 
countries.  The  Agency’s  short  term  goals 
are  to  enable  as  many  international 


students,  scholars,  and  visitors  as 
possible  to  receive  a  positive  first 
impression  of  the  U.S.  by  facilitating  a 
smooth  and  trouble-free  entry  into  this 
country. 

Guidelines 

USIA  suggest  that  the  proposal  not 
exceed  ten  double  spaced  pages.  A 
model  proposal  would  offer  a 
comprehensive  and  flexible  service 
which  would  provide  an 
accommodating  and  knowledgeable  staff 
to  ensure  that  the  arrival  of  international 
students,  scholars,  and  visitors  is 
without  difficulties. 

The  reception  and  assistance  service 
should  include,  but  not  necessarily  be 
limited  to,  providing  a  multilingual, 
trained  staff  available  to  meet  visitors 
inside  the  custom  and  immigration 
areas  to  assist  them  with  declaration 
forms,  baggage  claims,  messages,  phone 
calls,  currency  exchanges,  connecting  or 
missed  flights,  language  problems,  local 
transportation,  and  emergency  overnight 
accommodations.  The  applicant  should 
show  evidence  of  ability  to  recruit  and 
train  multilingual,  professional  staff 
(representing  a  wide  range  of  languages) 
and  demonstrate  knowl^ge  of  the  field 
of  international  education  to  be  able  to 
contact  and  communicate  with  the 
greatest  number  of  international  visitors. 

The  applicant  should  demonstrate  the 
ability  to  obtain,  access  inside  the 
customs  and  immigration  areas  and 
provide  comprehensive  services  to  the 
maximum  number  of  international 
students,  scholars,  and  visitors. 
Prospective  recipient  would  publicize 
service  worldwide  and  have  the  ability 
to  receive  arrival  requests  365  days  a 
year. 

Proposed  Budget 

The  applicant  is  required  to  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Application  Package.  The  grant  award 
for  this  program  will  not  exceed 
$60,000.  Applicants  are  to  submit 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  While  separate  component 
budgets  are  required,  an  all-inclusive 
budget  may  be  provided  with  each 
proposal. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Partial  Salaries  and  Benefits 

(2)  Local  Staff  Transportation 

(3)  Cost  of  Rent,  Utilities,  Expendable 

Supplies,  Postage,  Communication, 

Printing  and  Duplicating 

(4)  Books  and  Periodicals 

(5)  Indirect  Expense 
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Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
the  contracts  office.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Afiairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  the  program  idea; 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
ob)ectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 


how  the  institution  will  meet  the 
program’s  objectives  and  plan. 

4.  Institutional  Capacity  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project’s  goals. 

5.  Institution’s  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
program  administration,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USlA’s  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

6.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity’s  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposals 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award¬ 
receiving  applicants/institutions  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-effectiveness:  The  overhead 
cuid  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

8.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 


private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

9.  Language  competency:  Proposals 
should  exhibit  applicant’s  access  to 
multi-lingual  personnel  who  can 
provide  the  greatest  range  of  translation 
assistance  to  incoming  visitors. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  publish^ 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduc^, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USLA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1, 1994.  Awards  made  will  be 
subject  to  the  availability  of  funds  and 
periodic  reporting  and  evaluation 
requirements. 

Dated;  August  24, 1994. 

Dell  Pendergrast, 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 

IFR  Doc.  94-21386  Filed  8-31-94;  8:45  ami 
BU.UNG  COOE  8230-01-M 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  59,  No.  169 
Thursday.  September  1,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nteetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
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U. S.  COMMISSION  ON  CIVIL  RIGHTS 

DATE  AND  TIME:  Friday,  September  9, 
1994. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street,  NW,  Room  540, 
Washington,  DC  20425, 

STATUS:  Open  to  the  Public. 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  June  Meeting 

III.  Announcements 

IV.  Staff  Director’s  Report 

V.  Approval  of  The  Fair  Housing 

Amendments  Act  of  1988 — ^The 
Enforcement  Report 

VI.  State  Advisory  Committee  Appointments 

for  Alabama.  Colorado.  Kansas, 
Kentucky,  and  Pennsylvania 

VII.  State  Advisory  Committee  Reports 

•  Campus  Tensions  in  Connecticut: 
Searching  for  Solutions  in  the  Nineties 
(Connecticut) 

•  Race  Relations  in  Pemiscot  County 
(Mis.souri) 


•  Police  Protection  of  the  African 
American  Community  in  Milwaukee 
(Wisconsin) 

•  The  Employment  of  Minorities  and 
Women  in  Wyoming  State  Government 
(Wyoming) 

VIII.  New  York  Hearing  Briefing 

IX.  Future  Agenda  Items 

Hearing  impaired  persons  who  attend 
the  meeting  and  require  the  services  of 
a  sign  language  interpreter,  should 
contact  Betty  Edmiston,  Administrative 
Services  and  Clearinghouse  Division 
(202)  376-8105  (TDD  202-376-8116)  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated:  August  30, 1994. 

Emma  Monroig, 

Solicitor. 

IFR  Doc.  94-21756  Filed  8-30-94;  12:05  pml 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  10:40  a.m.,  August  29, 
1994. 


PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria, 
Virginia  22314-3428. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii).  and 
(9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice  and  that  it  be 
closed  to  the  public.  Earlier 
announcement  of  this  w'as  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
stated  above.  General  Counsel  Robert 
Fenner  certified  that  the  meeting  could 
be  closed  under  those  exemptions. 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  94-21712  Filed  8-30-94;  8:47  am| 
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Part  II 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Part  412,  et  al. 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412,  413,  466,  482,  485 
and  489 

[BPD-802-Fq 
RIN  0938-AG46 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1995 
Rates 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  We  are  revising  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  operating  costs  and  capital- 
related  costs  to  implement  necessary 
changes  arising  from  our  continuing 
experience  with  the  system.  In  addition, 
in  the  addendum  to  this  final  rule,  we 
are  describfng  changes  in  the  amounts 
and  factors  necessary  to  determine 
prospective  payment  rates  for  Medicare 
hospital  inpatient  services  for  operating 
costs  and  capital-related  costs.  These 
changes  are  applicable  to  discharges 
occurring  on  or  after  October  1, 1994. 

We  are  also  setting  forth  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems.  Finally,  we  are  revising  the 
criteria  used  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCI^)  to  decide  on  applications  by 
hospitals  for  geographic  reclassification 
for  prospective  payment  purposes. 
DATES:  Effective  Date:  This  final  rule 
with  comment  period  is  effective  on 
October  1, 1994,  except  that  the  changes 
to  §412.230  (concerning  the  geographic 
reclassification  criteria  used  by  the 
MGCRB)  are  effective  on  September  1, 
1994. 

Comments:  Comments  on  the 
revisions  to  the  criteria  for  geographic 
reclassification  by  the  MGCRB  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  October  31, 1994.  We  will 
not  consider  comments  concerning  any 
other  issues. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
802-FC,  P.O.  Box  7517,  Baltimore,  MD 
21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 


Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-802-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department’s 
offices  at  200  Independence  Avenue, 

SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
yoiu"  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $6.00. 

As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lana  Price,  (410)  966-4529. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 
payment  for  the  operating  costs  of  acute 
hospital  inpatient  stays  under  Medicare 
Part  A  (Hospital  Insurance)  based  on 
prospectively-set  rates  was  established 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1983.  Under  this  system.  Medicare 
payment  for  hospital  inpatient  operating 
costs  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  according 
to  a  list  of  diagnosis-related  groups 
(DRGs).  The  regulations  governing  the 
hospital  inpatient  prospective  payment 
system  are  located  in  42  CFR  part  412. 
On  September  1, 1993,  we  published  a 
final  rule  with  comment  period  (58  FR 
46270)  to  implement  changes  to  the 


prospective  payment  system  for  hospital 
operating  coits  beginning  with  Federal 
fiscal  year  (FY)  1994. 

For  cost  reporting  periods  beginning 
before  October  1, 1991,  hospital 
inpatient  operating  costs  were  the  only 
costs  covered  under  the  prospective 
payment  system.  Payment  for  capital- 
related  costs  had  been  made  on  a 
reasonable  cost  basis  because,  under 
sections  1886(a)(4)  and  (d)(1)(A)  of  the 
Act,  those  costs  had  been  specifically 
excluded  from  the  definition  of 
inpatient  operating  costs.  However, 
section  4006(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Public  Law 
100-203)  revised  section  1886(g)(1)  of 
the  Act  to  require  that,  for  hospitals 
paid  under  the  prospective  payment 
system  for  operating  costs,  capital- 
related  costs  would  also  be  paid  under 
a  prospective  payment  system  effective 
with  cost  reporting  periods  beginning 
on  or  after  October  1, 1991.  As  required 
by  section  1886(g)  of  the  Act,  we 
replaced  the  reasonable  cost-based 
payment  methodology  with  a 
prospective  payment  methodology  for 
hospital  inpatient  capital-related  costs. 
Under  the  new  methodology,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1991,  a 
predetermined  payment  amount  per 
discharge  is  made  for  Medicare 
inpatient  capital-related  costs.  (See 
subpart  M  of  42  CFR  part  412,  and  the 
August  30, 1991,  final  rule  (56  FR 
43358)  for  a  complete  discussion  of  the 
prospective  payment  system  for  hospital 
inpatient  capital-related  costs ) 

B,  Summary  of  the  Provisions  of  the 
May  27,  1994  Proposed  Rule 

On  May  27, 1994,  we  published  a 
proposed  rule  in  the  Federal  Register 
(59  FR  27708)  to  amend  the  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  as  follows: 

•  We  proposed  changes  for  FY  1995 
DRG  classifications  and  weighting 
factors  as  required  by  section 
1886(d)(4)(C)  of  the  Act.  This  section 
requires  that  we  adjust  the  DRG 
classifications  and  relative  weights  at 
least  annually. 

•  We  proposed  to  revise  the 
methodology  for  computing  the  wage 
index  and  to  update  the  wage  data. 
Specific  issues  addressed  included 
updating  the  wage  index  for  FY  1995, 
changes  in  the  reporting  of  hospital 
wage  index  data,  revising  the  wage 
index  based  on  hospital  redesignations, 
the  impact  of  the  revised  hospital  wage 
index,  occupational  mix  adjustment, 
research  on  refinements  to  labor  market 
areas,  and  State  labor  market  options. 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  parts  412,413. 
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485,  and  489  concerning  the  prospective 
payment  system  for  inpatient  operating 
costs.  The  proposed  changes  concerned 
the  following: 

— ^Definition  of  and  payment  for  transfer 
cases. 

— Review  of  DRG  assignments. 

— National  average  standardized 
amounts  for  FY  1995. 

— Outliers. 

— Rural  referral  centers. 

— Determination  of  number  of  beds  in 
determining  the  indirect  medical 
education  adjustment. 

— Disproportionate  share  adjustment. 

— Changes  affecting  essential  access 
community  hospitals  (EACHs)  and 
rural  primary  care  hospitals  (RPCHs). 
— Clarification  of  payments  to  rural 
referral  center/EACH  hospitals. 

— Direct  graduate  medical  education 
payment. 

— Other  technical  changes. 

•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  parts  412  and 
413  concerning  the  prospective  payment 
for  capital-related  costs.  The  proposed 
changes  concerned  the  following: 

— Evaluation  of  provisions  relating  to 
obligated  capital  for  hospitals  subject 
to  lengthy  certificate-of-need  (CON) 
process. 

— Specific  adjustment  for  taxes  to  the 
capital  prospective  payment  system 
federal  rate. 

— Revision  of  provision  relating  to 
exceptions  payments. 

— Extraordinary  circumstances 
exceptions  payments. 

— Funding  of  depreciation. 

•  We  discussed  changes  to  the 
regulations  at  42  CFR  parts  412  and  413 
for  hospital  units  excluded  from  the 
prospective  payment  system.  The 
proposed  changes  concerned  the 
following: 

— New  requirements  for  certain  long¬ 
term  care  hospitals  excluded  from  the 
prospective  payment  systems. 

— Removal  of  the  1986  malpractice  rule. 
— Related  technical  changes. 

•  In  the  addendum  to  the  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  1995  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  proposed  new  update 
factors  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1995  for  hospitals  and 
hospital  imits  excluded  from  the 
prospective  payment  system. 

•  In  Appendix  A  of  the  proposed 
rule,  we  set  forth  an  analysis  of  the 
impact  that  the  proposed  changes 
described  in  the  proposed  rule  would 
have  on  affected  entities. 


•  In  Appendix  B  of  the  proposed  rule, 
we  set  forA  the  technical  appendix  on 
the  proposed  FY  1995  capital 
acquisition  model  and  budget  neutrality 
adjustment. 

•  In  Appendix  C  of  the  proposed  rule, 
we  set  forA  our  initial  estimate  of  a 
recommended  update  factor  for  FY  1995 
for  both  prospective  payment  hospitals 
and  hospitals  excluded  from  the 
prospective  payment  system,  as 
required  by  section  1886(e)(3)(B)  of  the 
Act. 

•  In  Appendix  D  of  the  proposed  rule, 
we  provided  our  recommendation  of  the 
appropriate  percentage  change  for  FY 
1995,  as  required  by  sections  1886(e)(4) 
and  (e)(5)  of  the  Act,  for  the  following: 

— Large  urban,  other  urban,  and  rural 

average  standardized  amounts  (and 
hospital-specific  rates  applicable  to 
sole  community  hospitals)  for 
hospital  inpatient  services  paid  for 
under  the  prospective  payment 
system  for  operating  costs. 

— ^Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  fiimished  by 
hospitals  and  hospital  imits  excluded 
from  the  prospective  payment  system. 

•  In  Appendix  E  of  the  proposed  rule, 
we  set  forth  a  preliminary  framework  for 
developing  the  annual  update  factor  for 
inpatient  hospital  capital-related  costs. 

In  the  May  27, 1994  proposed  rule,  we 
also  discussed  in  detail  the  March  1, 

1994  recommendations  made  by  the 
Prospective  Payment  Assessment 
Commission  (ProPAC).  ProPAC  is 
directed  by  section  1886(e)(2)(A)  of  the 
Act  to  make  recommendations  on  the 
appropriate  percentage  change  factor  to 
be  used  in  updating  the  average 
standardized  amounts.  In  addition, 
section  1886(e)(2)(B)  of  the  Act  directs 
ProPAC  to  make  recommendations 
regarding  changes  in  each  of  the 
Medicare  payment  policies  under  which 
payments  to  an  institution  are 
prospectively  determined.  In  particular, 
the  recommendations  relating  to  the 
hospital  inpatient  prospective  payment 
systems  are  to  include 
recommendations  concerning  the 
number  of  DRGs  used  to  classify 
discharges,  adjustments  to  the  DRGs  to 
reflect  severity  of  illness,  and  changes  in 
the  methods  under  which  hospitals  are 
paid  for  capital-related  costs.  Under 
section  1886(e)(3)(A)  of  the  Act,  the 
recommendations  required  of  ProPAC 
under  sections  1886(e)(2)(A)  and  (B)  of 
the  Act  are  to  be  reported  to  Congress 
not  later  than  March  1  of  each  year. 

We  printed  ProPAC’s  March  1, 1994 
report,  which  includes  its 
recommendations,  as  Appendix  F  of  the 
proposed  rule.  The  recommendations. 


and  4he  actions  we  proposed  to  take 
with  regard  to  them  (when  an  action  is 
recommended),  were  discussed  in  detail 
in  the  appropriate  sections  of  the 
preamble,  tlie  addendum,  or  the 
appendices  of  the  proposed  rule. 

Set  forth  below  in  sections  II,  III,  IV, 

V,  VI,  VII,  and  VIII  of  this  preamble,  the 
addendum  to  this  final  rule,  and  the 
appendices,  are  detailed  discussions  of 
the  May  27, 1994  proposed  rule,  the 
public  comments  received  in  response 
to  the  proposed  rule,  and  the  responses 
to  those  comments,  as  well  as  any 
changes  we  are  making. 

We  note  that  the  proposed  rule 
included  an  extensive  discussion  of  our 
research  concerning  refinements  to  the 
labor  market  areas  that  are  used  to 
construct  the  hospital  wage  index. 
Comments  on  this  issue  were  due  on 
August  31, 1994,  and  we  intend  to 
discuss  the  comments  and  respond  to 
them  in  the  FY  1996  prospective 
payment  system  proposed  rule. 

C.  Public  Comments  Received  in 
Response  to  the  May  27, 1994  Proposed 
Rule 

A  total  of  1339  items  of 
correspondence  containing  comments 
on  the  May  27, 1994  proposed  rule  were 
received  timely.  The  main  areas  of 
concern  addressed  by  commenters  were 
the  following: 

•  Changes  in  the  reporting  of  hospital 
wage  index  data. 

•  Definition  of  and  payment  for 
transfer  cases. 

•  New  exclusion  criteria  for  long-term 
care  hospitals. 

•  Revisions  to  the  capital  exceptions 
pohcy. 

•  Requests  for  changes  in  DRG 
classifications  and  relative  weights. 

II.  Changes  to  DRG  Classifications  and 
Relative  Weights 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary’s  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital’s  payment  rate  per  case  and 
multiplies  it  by  the  wei^t  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  other 
DRGs. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
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Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
changes  to  the  DRG  classification 
system  and  the  recalibration  of  the  DRG 
weights  for  discharges  occurring  on  or 
after  October  1, 1994  are  discussed 
below. 

B.  DRG  Reclassification 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  imder  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age,  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  fi'om  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  Medicare  fiscal 
intermediary  enters  the  information  into 
its  claims  system  and  subjects  it  to  a 
series  of  automated  screens  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROLIPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex, 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resoiuoe 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  payment.  The 
records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  data  in  this 
file  are  used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights. 

Currently,  cases  are  assigned  to  one  of 
491  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
bas^  on  a  particular  organ  system  of 
the  body  (for  example,  MDC  6,  Diseases 
and  Disorders  of  the  Digestive  System); 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example,  MDC  22,  Bums). 


In  general,  principal  diagnosis 
determines  KQK)  assignment.  However, 
there  are  four  DRGs  to  which  cases  are 
assigned  on  the  basis  of  procedure  codes 
rather  than  first  assigning  them  to  an 
MDC  based  on  the  principal  diagnosis. 
These  are  the  DRGs  for  liver  and  bone 
marrow  transplant  (DRGs  480  and  481, 
respectively)  and  the  two  DRGs  for 
tracheostomies  (DRGs  482  and  483). 
Cases  are  assigned  to  these  DRGs  before 
classification  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC). 

Generally,  GROUPER  does  not 
consider  other  procedures;  that  is, 
nonsurgical  procedures  or  minor 
surgical  procedures  generally  not 
perform^  in  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

We  prop>osra  to  make  several  changes 
to  the  DRG  classification  system  for  FY 
1995.  These  proposed  changes  and  the 
comments  we  received  concerning 
them,  as  well  as  our  responses  to  those 
comments  and  the  final  DRG  changes, 
are  set  forth  below. 

2.  MDC  2  (Diseases  and  Disorders  of  the 
Eye) 

When  a  case  is  coded  with  a  principal 
diagnosis  of  subcorneal  pustular 
dermatosis  (diagnosis  c(^e  694.1),  it  is 
classified  to  MDC  2  (Diseases  and 
Disorders  of  the  Eye),  where  it  is 
assigned  to  DRGs  46, 47,  and  48  (Other 
Disorders  of  the  Eye).^  As  discussed  in 
the  proposed  rule,  we  received  a 
suggestion  fi-om  the  public  that  we 
should  review  the  DRG  classification  of 
subcorneal  pustular  dermatosis  because 
it  is  a  dermatological  condition  and  is 
not  a  disease  or  disorder  of  the  eye. 

Since  this  issue  involves  a  possible 
medical  misclassification  of  a  diagnosis, 

'  A  single  title  combined  with  two  DRG  number^ 
is  used  to  signify  pairs.  Generally,  the  first  DRG  is 
for  cases  with  CC  and  the  second  is  for  cases 
without  CC  If  a  third  number  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGs  is  split  on  age  >17  and 
age  0-17. 


we  asked  our  medical  consultants  to 
evaluate  the  condition.  They 
determined  that  subcorneal  pustular 
dermatosis  is  indeed  a  dermatological 
condition  and  not  an  eye  condition. 

Based  on  their  determination  and 
recommendations,  we  proposed  to 
remove  diagnosis  code  694.1  firom  its 
current  classification  in  MDC  2  and 
assign  it  to  MDC  9  (Diseases  and 
Disorders  of  the  Skin,  Subcutaneous 
Tissue  and  Breast). 

In  order  to  determine  the  appropriate 
DRG  assignment  in  MDC  9,  we  first 
made  a  clinical  evaluation  of  the 
medical  DRGs.  Based  on  the  current 
MDC  9  configuration,  the  only  possible 
DRGs  appear  to  be  DRGs  272  and  273 
(Major  Skin  Disorders)  or  DRGs  283  and 
284  (Minor  Skin  Disorders),  After 
reviewing  the  average  standardized 
charges  and  the  types  of  costs  assigned 
to  DRGs  272  and  273,  we  believe  the 
best  assignment  for  694.1  is  DRGs  283 
and  284.  The  proposed  FY  1995  relative 
weights  of  DRGs  46, 47,  and  48  (0.7573, 
0.4330,  and  0.4182,  respectively)  were 
approximately  equal  to  those  of  DRGs 
283  and  284  (0.7142  and  0.4358, 
respectively).  Therefore,  we  proposed  to 
move  diagnosis  code  694.1  to  DRGs  283 
and  284.  We  received  only  one 
comment  on  this  proposal,  which 
supported  our  change.  Thus,  we  are 
incorporating  our  proposal  in  this  final 
rule. 

3.  MDC  15  (Newborns  and  Other 
Neonates  With  Conditions  Originating 
in  the  Perinatal  Period) 

In  the  September  1, 1993  final  rule  (58 
FR  46283),  we  stated  that  we  would 
evaluate  the  newborn  and  neonate  DRG 
classifications  and  relative  weights  for 
possible  improvements.  Because  of  the 
low  volume  of  cases  in  these  DRGs  in 
the  MedPAR  file,  we  stated  that  we 
intended  to  rely  on  data  bases  outside 
the  Medicare  claims  file  to  supplement 
our  data.  We  expect  that  any  major 
reclassification  changes  to  MDC  15  will 
be  based  on  an  evaluation  of  actual 
neonate  case  data,  including  charges 
and  clinical  information. 

In  the  proposed  rule,  we  stated  that 
we  had  not  yet  completed  this 
evaluation,  so  we  did  not  propose  MDC 
15  revisions  for  FY  1995.  However,  we 
discussed  several  suggestions  from  the 
public  concerning  improvements  for  the 
neonate  DRG  classifications.  Some 
commenters  suggested  that  we 
reevaluate  the  diagnoses  that  are 
currently  considered  significant 
problems  in  determining  the  assignment 
of  a  neonate  case  to  DRG  390  (Neonate 
with  Other  Significant  Problems)  rather 
than  DRG  391  (Normal  Newborn).  These 
commenters  believe  that  many  of  the 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45333 


diagnoses  currently  assigned  to  DRG 
390  are  not  truly  significant  clinically 
and  in  terms  of  resource  use.  These 
commenters  also  identified  specific 
diagnoses  within  this  group  that  are 
problematic.  Even  though  we  are  not 
ready  to  proceed  with  a  comprehensive 
proposal  for  revising  MDC  15,  we  did 
ask  our  medical  specialists  to  evaluate 
the  specific  conditions  that  were 
identified  as  problematic  in  the 
assignment  of  newborns  to  DRG  390. 

Currently,  cases  of  otherwise  normal 
newborns  with  one  of  the  following 
diagnoses  are  assigned  to  DRG  390 
rather  them  DRG  391: 

752.5  Undescended  testicle 
795.4  Other  nonspecific  abnormal 
histological  findings 
V05.3  Need  for  prophylactic 

vaccination  against  viral  hepatitis 
V05.4  Need  for  prophylactic 
vaccination  against  Varicella 
V20.1  Other  healthy  infant  or  child 
receiving  care 

All  of  these  diagnoses  were  identified 
by  the  commenters  as  nonsignificant 
conditions  that  either  are  not  problems 
or  require  only  minimal  diagnostic 
work-up,  no  treatment,  and  result  in  the 
consumption  of  minimal  or  no 
additional  resources.  For  these  reasons, 
the  commenters  believe  that  these 
diagnoses  should  be  added  to  the  list  of 
conditions  that  may  be  found  as 
secondary  diagnoses  for  DRG  391. 

Specifically,  a  healthy  newborn  with 
undescended  testicles  requires  only  a 
minimal  diagnostic  work-up  and  no 
treatment  at  the  time  of  birth.  In 
addition,  the  conditions  that  are 
assigned  to  diagnosis  code  795.4  (Other 
nonspecific  abnormal  histological 
findings)  are  nonsignificant  problems 
and  require  no  additional  resources  to 
treat. 

Commenters  also  pointed  out  that  it 
has  become  standard  practice  to 
inoculate  newborns  against  viral 
hepatitis,  and  that  a  prophylactic 
vaccination  against  Varicella  is  normal 
and  routine  and  does  not  indicate  a 
problem  with  the  newborn.  Diagnosis 
code  V20.1  is  generally  used  to  identify 
a  healthy  infant  that  remains  in  the 
hospital  for  an  extended  period  of  time 
because  of  maternal  illness,  and  should 
not  be  considered  a  significant  problem. 

All  of  the  conditions  listed  above 
were  reevaluated  on  a  clinical  basis  by 
our  medical  specialists,  who  determined 
that  these  diagnoses  are  not  significant 
problems  in  neonates.  Therefore,  we 
proposed  to  add  them  to  the  list  of 
secondary  diagnoses  that  would  assign 
an  otherwise  normal  newborn  to  DRG 
391. 

We  also  reevaluated  perinatal 
jaundice  (diagnosis  codes  774.0  through 


774.7)  and  its  DRG  assignments  in 
response  to  suggestions  we  received. 
Ciirrently,  all  of  these  diagnosis  codes 
except  774.6  (unspecified  fetal  and 
neonatal  jaundice)  are  considered  major 
problems  and  are  assigned  to  DRGs  387 
(Prematurity  with  Major  Problems)  and 
389  (Full  Term  Neonate  with  Major 
Problems).  Diagnosis  code  774.6  is  not 
considered  a  significant  problem  and  is 
assigned  to  DRG  388  (Prematurity 
without  Major  Problems)  and  DRG  391. 
Some  did  not  believe  that  774.6  should 
be  assigned  to  DRG  391  when  all  the 
other  perinatal  jaimdice  codes  are 
considered  major  problems.  Others 
believe  that  some  of  the  perinatal 
jaundice  diagnoses  that  are  currently 
considered  major  are  really  not  that 
resource  intensive. 

Our  medical  specialists  reevaluated 
these  perinatal  jaundice  conditions, 
and,  based  on  their  determinations,  we 
proposed  several  revisions  to  the 
neonatal  DRG  assignments.  First,  the 
following  diagnosis  codes  would  be- 
removed  fi-om  the  major  problems  list  in 
DRGs  387  and  389  and  would  be  added 
to  the  significant  problems  list: 

774.0  Perinatal  jaundice  from 
hereditary  hemolytic  anemias 

774.1  Perinatal  jaundice  from  other 
excessive  hemolysis 

774.2  Neonatal  jaundice  associated 
with  preterm  delivery 

Thus,  a  prematiu^  newborn  with  one  of 
these  codes  would  be  assigned  to  DRG 
388  and  a  full-term  newborn  with  one 
of  these  codes  would  be  assigned  to 
DRG  390. 

The  following  diagnosis  codes  would 
be  removed  from  the  major  problems  list 
in  DRGs  387  and  389  and  would  not  be 
added  to  the  significant  problems  list: 

774.30  Neonatal  jaundice  due  to 
delayed  conjugation,  cause 
unspecified 

774.31  Neonatal  jaundice  due  to 
delayed  conjugation  in  diseases 
classified  elsewhere 

774.39  Other  neonatal  jaundice  due  to 
delayed  conjugation  from  other 
causes 

774.5  Perinatal  jaundice  firom  other 
causes 

Therefore,  a  premature  newborn  with 
one  of  these  conditions  would  be 
assigned  to  DRG  388  and  a  full-term 
newborn  with  one  of  these  conditions 
would  be  assigned  to  DRG  391. 

The  following  diagnosis  codes  would 
remain  on  the  major  j)roblems  list  and 
continue  to  result  in  assignment  to 
DRGs  387  and  389: 

774.4  Perinatal  jaundice  due  to 
hepatocellular  damage 
774.7  Kernicterus  not  due  to 
isoimmunization 


Finally,  diagnosis  codes  774.6 
(Unspecified  fetal  and  neonatal 
jaundice)  would  continue  to  be 
considered  a  nonsignificant  condition 
and  result  in  assignment  to  DRGs  388 
and  391. 

We  note  again  that  these  proposals 
were  based  only  on  clinical 
considerations  and  responded  to 
specific  requests  made  by  the  public. 

We  will  continue  our  work  on  a  more 
comprehensive  evaluation  of  the  MDC 
15  DRGs  and  will  announce  our 
proposal  when  that  evaluation  is 
completed. 

Comment:  We  received  two  comments 
regarding  these  proposed  changes.  One 
commenter  supported  all  of  the  changes; 
the  other  commenter  supported  the 
reassignment  of  diagnosis  codes  752.5, 
795.4,  V05.3,  V05.4,  and  V20.1  from 
DRG  390  to  DRG  391,  but  disagreed  with 
the  proposed  changes  to  the 
classification  of  the  perinatal  jaundice 
codes.  This  commenter  stated  that 
perinatal  jaundice  fi^quently  involves 
significant  testing  and  prolonged 
hospitalization  and  that  classification 
changes  to  these  diagnoses  should  be 
delayed  until  HCFA  completes  the 
evaluation  of  the  newborn  and  neonate 
DRGs. 

Response:  Under  our  proposal,  two 
perinatal  jaundice  diagnoses  remain  on 
the  major  problems  list  (codes  774.4  and 
774.7)  and  three  remain  on  the 
significant  problems  list  (codes  774.0, 
774.1,  cUid  774.2).  The  diagnoses  that 
have  been  redesignated  firom  the  major 
and  significant  problems  list  are 
conditions  that  are  not  considered  to  be 
clinically  significant.  That  is,  our 
medical  staff  do  not  believe  that  these 
conditions  require  the  expenditure  of 
significant  additional  resources  by  the 
hospital  for  treatment. 

We  note  that  under  the  New  York  All- 
Patient  (AP)  DRGs,  the  only  perinatal 
jaundice  conditions  considered  to  be 
major  problems  are  774.4  and  774.7. 
This  is  consistent  with  our  proposal.  In 
addition,  of  the  remaining  codes,  only 

774.2  is  considered  a  significant 
problem.  The  remaining  perinatal 
jaundice  codes  are  not  considered 
problems  for  newborns  under  the  AP- 
DRGs.  Since  New  York  uses  the  AP- 
DRGs  to  classify  and  pay  hospitals  for 
the  treatment  of  an  all-patient 
population,  we  believe  that  their 
classification  of  neonate  diagnosis  codes 
is  a  reliable  reflection  of  the  actual 
resources  used. 

Since  there  is  agreement  with  the  AP- 
DRGs  on  the  major  problems  and  we 
have  included  additional  codes  under 
the  Medicare  significant  problem  DRGs, 
we  are  confident  that  our  proposal  is 
supportable.  Therefore,  we  are 
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incorporating  our  proposed  changes  as 
final.  As  a  part  of  o\ir  analysis  of  the 
MDC  15  DRGs,  we  will  evaluate  oiu' 
revisions  to  verify  that  we  have 
appropriately  classified  the  perinatal 
jaundice  diagnoses.  We  note  again  that 
these  changes  are  made  in  response  to 
public  request  and  do  not  have  a 
significant  impact  on  the  Medicare 
population.  In  FY  1993,  there  were  25 
cases  classified  in  DRGs  387  through 
391. 

4.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is 
therefore  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  smrgical  hierarchy, 
an  ordering  of  surgical  classes  fium 
most  to  least  resource  intensive, 
performs  that  function.  Its  application 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource¬ 
intensive  siugical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgical 
hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  su^ical  class  can  be  compo^  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  “heart 
transplant”  consists  of  a  single  DRG 
(DRG  103)  and  the  class  “coronary 
bypass”  consists  of  two  DRGs  (DRGs 
106  and  107).  Consequently,  in  many 
cases,  the  surgical  hierarchy  has  an 
impact  on  more  them  one  DRG.  The 
methodology  for  determining  the  most 
resource-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  frequency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  siurgical 
class  B  includes  DRGs  3, 4,  and  5,  and 
that  the  average  charge  of  DRG  1  is 
higher  than  that  of  DRG  3,  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  ^e  average  charge  of  DRG 
2.  To  determine  wheAer  surgical  class 
A  should  be  higher  or  lower  than 
surgical  class  B  in  the  surgical 
hierarchy,  we  would  wei^t  the  average 
charge  of  each  DRG  by  fr^uency  (that 
is,  by  the  number  of  cases  in  the  DRG) 
to  determine  average  resource 
consumption  for  the  surgical  class.  The 


surgical  classes  would  then  be  ordered 
from  the  class  with  the  highest  average 
resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  “other  OR 
procedures”  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  which 
may  sometimes  occur  in  cases  involving 
multiple  procedures,  this  result  is 
unavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  with  a 
lower  average  relative  weight  is  ordered 
above  a  surgical  class  with  a  higher 
average  relative  weight.  For  example, 
the  “other  OR  procediues”  surgical 
class  is  imiformly  ordered  last  in  the 
suigical  hierarchy  of  each  MDC  in 
which  it  occurs,  regardless  of  the  fact 
that  the  relative  weight  for  the  DRG  or 
DRGs  in  that  surgical  class  may  be 
higher  than  that  for  other  siugical 
classes  in  the  MDC.  The  “other  OR 
procedures”  class  is  a  group  of 
procedures  that  are  least  likely  to  be 
related  to  the  diagnoses  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
no  other  procedure  more  closely  related 
to  the  diagnoses  in  the  MDC  has  been 
performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 

We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likely  to  shift  such  that  the  hi^er- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recalibration  of  the  DRGs,  we  proposed 
to  modify  the  surgical  hierarchy  as  set 
forth  below.  As  discussed  in  section  II.C 
of  this  preamble,  the  final  recalibrated 
weights  are  somewhat  different  fi'om 
those  proposed,  since  they  are  based  on 
more  complete  data.  Consequently,  we 
have  further  revised  the  hierarchy  in 
this  final  rule  using^the  principles  set 
forth  above. 

•  In  MDC  2  (Diseases  and  Disorders 
of  the  Eye),  we  proposed  to  reorder 
Extraocular  Procedxures  Except  Orbit 
(DRGs  40  and  41)  above  Intraocular 
Procedures  Except  Retina,  Iris  and  Lens 
(DRG  42). 


•  In  MDC  3  (Diseases  and  Disorders 
of  the  Ear,  Nose,  Mouth  and  Throat),  we 
proposed  to  reorder  Rhinoplasty  (DRG 
56)  above  Salivary  Gland  Procedures 
Except  Sialoadenectomy  (DRG  51). 

We  received  no  comments  concerning 
the  proposed  surgical  hierarchy.  In 
addition,  based  on  a  test  of  the  proposed 
changes  using  the  most  recent  MedPAR 
file  and  the  revised  GROUPER  software, 
we  find  that  the  changes  are  still 
supported  by  the  data  and  are  adopting 
the  proposals  in  this  final  rule. 

However,  based  on  the  final  MedPAR 
file,  we  need  to  make  another  change  in 
the  surgical  hierarchy  for  MDC  3,  In 
MDC  3,  in  addition  to  reordering  DRG 
56  above  DRG  51,  we  will  also  reorder 
DRG  56  above  DRG  50 
(Sialoadenectomy).  Therefore,  the  final 
revised  hierarchy  for  these  three  DRGs 
is  as  follows: 

Rhinoplasty  (DRG  56) 

Sialoadenectomy  (DRG  50) 

Salivary  Gland  Procedures  Except 

Sialoadenectomy  (DRG  51) 

5.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  or 
comorbidities  (CCs).  We  developed  this 
list  using  physiciem  panels  to  include 
those  diagnoses  that,  when  present  as  a 
secondary  condition,  would  be 
considered  a  substantial  complication  or 
comorbidity.  In  preparing  the  original 
CC  list,  a  substantial  CC  was  defined  as 
a  condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  increase  the  length  of  stay  by  at 
least  1  day  for  at  least  75  percent  of  the 
patients. 

In  previous  years,  we  have  made 
changes  to  the  standard  list  of  CCs, 
either  by  adding  new  CCs  or  deleting 
CCs  already  on  the  list.  For  FY  1995,  we 
did  not  propose  to  make  any  changes  to 
the  current  CC  list. 

In  the  September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List.  We  made  these  changes  to  preclude 
coding  of  CCs  for  closely  related 
conditions,  to  preclude  duplicative 
coding  or  inconsistent  coding  fi-om 
being  treated  as  CCs.  and  to  ensure  that 
cases  are  appropriately  classified 
between  the  complicated  and 
uncomplicated  DRGs  in  a  pair. 

In  the  May  19, 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  18877),  we 
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explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1, 1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is, 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  a  condition  should 
not  be  considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total,  imilateial/bilateral, 
obstructed/unobstructed,  and  benign/ 
malignant,  should  not  be  considered 
CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered 
CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  efiminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  complications  or 
comorbidities  of  another  diagnosis.  For 
that  reason,  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  list 
that  have  been  shown  not  to  meet  the 
definition  of  a  CC  stated  above,  as 
appropriate.  (See  the  Septeipber  30, 

1988  final  rule  for  the  revision  made  for 
the  discharges  occurring  in  FY  1989  (53 
FR  38485),  the  September  1, 1989  final 
rule  for  the  revision  made  for  discharges 
occurring  in  FY  1990  (54  FR  36552),  Ae 
September  4, 1990  final  rule  for  the 
revision  made  for  discharges  occurring 
in  FY  1991  (55  FR  36126),  the  August 
30, 1991  final  rule  for  the  revision  made 
for  discharges  occurring  in  FY  1992  (56 
FR  43209),  the  September  1, 1992  final 
rule  for  the  revisions  made  for 
discharges  occurring  in  FY  1993  (57  FR 
39753),  and  the  September  1, 1993  final 
rule  for  the  revisions  made  for 
discharges  occurring  in  FY  1994  (58  FR 
46278).) 

We  proposed  a  limited  revision  of  the 
CC  Exclusions  List  to  take  into  account 
the  changes  that  will  be  made  in  the 
ICD-9-CM  diagnosis  coding  system 
effective  October  1, 1994.  (See  section 
II.B.7,  below,  for  a  discussion  of  these 
changes.)  These  proposed  changes  were 
made  in  accordance  with  the  principles 
established  when  we  created  the  CC 
Exclusions  List  in  1987. 


In  addition,  upon  review  nf  our 
current  CC  Exclusions  List,  we  found 
that  there  are  some  diagnosis  codes  that 
do  not  exclude  themselves  as  CCs.  In 
the  September  1, 1987  final  notice,  we 
noted  that  a  very  few  codes  were  not 
excluded  fiem  themselves  because  they 
may  signify  the  bilateral  occurrence  of 
a  particular  condition  (for  example, 
diagnosis  code  730.02  (acute 
osteomyelitis  of  upper  ann))  (52  FR 
33154).  However,  we  found  some 
diagnosis  codes  that  do  not  meet  this 
criterion.  Therefore,  we  proposed  to  add 
the  following  diagnosis  codes  to  the  CC 
Exclusions  List  as  excluding  themselves 
when  they  are  secondary  diagnoses: 
710.0  Systemic  lupus  erythematous 

710.1  Systemic  sclerosis 

710.3  Sicca  syndrome 

710.4  Dermatomyositis 

710.8  Other  specified  diffuse  diseases  of 
connective  tissue 

Based  on  a  comment  we  received,  we 
also  proposed  to  exclude  diagnosis  code 

707.1  (Ulcer  of  lower  limb,  except 
decubitus)  as  a  CC  when  the  principal 
diagnosis  is  440.23  (Atherosclerosis  of 
the  extremities  with  ulceration).  The 
commenter  believes  that  this  exclusion 
is  similar  to  the  ciurent  exclusion  of 

785.4  (Gangrene)  when  the  principal 
diagnosis  is  440.24  (Atherosclerosis  of 
the  extremities  with  gangrene),  and  we 
agree  with  the  commenter’s  assessment. 

Finally,  it  was  brought  to  our 
attention  by  another  commenter  that 
when  a  patient’s  principal  diagnosis  is 
complication  of  a  transplant  condition 
(diagnosis  codes  996.71  and  996.8x),  the 
diagnosis  codes  used  to  denote 
transplant  status  (V42.x)  should  not  be 
considered  CCs.  Thus,  for  the  following 
principal  diagnoses,  we  proposed  to 
delete  the  indicated  status  code: 

•  For  code  996.71  (Complications  due 
to  heart  valve  prosthesis)  delete  code 
V42.2  (Heart  valve  transplant 
influencing  health  status)  as  a  CC. 

•  For  code  996.80  (Complications  of 
unspecified  organ  transplant)  delete 
code  V42.0  (Kidney  transplant 
influencing  health  status),  V42.1  (Heart 
transplant  influencing  health  status), 
V42.6  (Lung  transplant  influencing 
health  status),  V42.7  (Liver  transplant 
influencing  health  status),  V42.8  (Other 
specified  organ  or  tissue  transplant 
influencing  health  status)  as  CCs. 

•  For  code  996.81  (Complications  of 
kidney  transplant)  delete  code  V42.0 
(Kidney  transplant  influencing  health 
status)  as  a  CC. 

•  For  code  996.82  (Complications  of 
liver  transplant)  delete  code  V42.7 
(Liver  transplant  influencing  health 
status)  as  a  CC. 

•  For  code  996.83  (Complications  of 
heart  transplant)  delete  code  V42.1 


(Heart  transplant  influencing  health 
status)  as  a  CC. 

•  For  code  996.84  (Complications  of 
lung  transplant)  delete  code  V42.6 
(Lung  transplant  influencing  health 
status)  as  a  CC. 

•  For  code  996.86  (Complications  of 
pancreas  transplant)  delete  code  V42.8 
(Other  specified  organ  or  tissue 
transplant  influencing  health  status)  as 
aCC. 

•  For  code  996.89  (Complications  of 
other  specified  organ  transplant)  V42.8 
(Other  specified  organ  or  tissue 
transplant  influencing  health  status)  as 
aCC. 

Comment:  We  received  one  comment 
that  supported  our  revision  of  the  CC 
Exclusions  List.  However,  another 
commenter,  while  agreeing  that 
transplant  status  (V42.x)  is  implied  in 
the  organ-specific  complication  codes 
(996.8x),  disagreed  with  one  of  our 
revisions.  Specifically,  the  commenter 
believes  that  code  V42.8  (Other 
specified  organ  or  tissue  transplant 
influencing  health  status)  should  not  be 
excluded  for  cases  in  which  the 
principal  diagnosis  is  996.86 
(Complications  of  pancreas  transplant) 
or  996.89  (Complications  of  other 
specified  organ  transplant).  The 
commenter  notes  that  code  V42.8 
includes  transplants  other  than  pancreas 
(for  example,  intestines).  Therefore,  to 
exclude  as  a  CC  a  code  that  is  not  organ 
specific  means  that,  for  example,  a 
pancreatic  transplant  patient 
experiencing  a  complication  with  an 
intestinal  transplant  would  not  have  the 
V42.8  code  associated  classified  as  a  CC. 

Response:  We  agree  with  the 
commenter  that  the  fact  that  all  the 
complication  codes  (996.8x)  and  the 
status  codes  (V42.x)  are  not  perfectly 
matched  in  organ  specificity 
occasionally  leads  to  the  inability  to 
code  certain  otherwise  allowable  CCs. 
However,  we  believe  the  problem  is 
extremely  limited  in  the  Medicare 
population,  who  do  not  tend  to  have 
multiple  transplanted  organs.  The 
problem  with  leaving  V42.8  (a  “not 
elsewhere  classified”  code)  as  a  CC  for 
996.86  and  996.89  is  that  it  opens  the 
door  for  incorrect  coding  in  order  to 
gain  a  higher  DRG  assignment. 

If  hospitals  followed  correct  coding 
guidelines  concerning  the  V  status 
codes,  we  would  not  have  had  to  make 
the  proposed  changes  to  the  CC 
Exclusions  List.  That  is,  it  is  not  correct 
to  code  the  status  code  for  an  organ 
transplant  when  the  principal  diagnosis 
is  complication  of  the  same  organ 
transplant.  However,  based  on  the 
information  in  the  MedPAR  file, 
hospitals  were  following  this  incorrect 
procedure  and  were  gaining  an 
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inappropriate  financial  advantage. 
Therefore,  we  believe  that  leaving  V42.8 
off  the  exclusion  list  for  996.86  and 
996.89  would  cause  more  incorrect  DRG 
assignments  than  including  it  on  the 
list.  We  note  that  when  a  transplant 
complication  is  coded  as  the  principal 
diagnosis,  hospitals  may  code  the  actual 
complication  and  any  other  secondary 
diagnoses  documented  by  the  physician. 

Tables  6f  and  6g  in  section  V  of  the 
addendum  to  this  final  rule  contain  the 
final  revisions  to  the  CC  Exclusions  List 
(including  the  change  for  V42.8)  that 
will  be  effective  for  discharges  occurring 
on  or  after  October  1, 1994.  Each  table 
shows  the  principal  diagnoses  with  the 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6f — ^Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1994, 
the  indented  diagnoses  will  not  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6g — ^Deletions  fi'om  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1994, 
the  indented  diagnoses  will  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $84.00  and  on 
microfiche  for  $20.50,  plus  $3.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
accession  number,  (PB)  88-133970) 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service:  United  States  Department  of 
Commerce:  5285  Port  Royal  Road, 
Springfield,  Virginia  22161:  or  by 
calling  (703)  487-4650. 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989, 1990, 1991, 1992, 1993,  and 
1994)  and  those  in  Tables  6f  and  6g  of 
this  document  must  be  incorporated 
into  the  list  purchased  from  NTIS  in 
order  to  obtain  the  CC  Exclusions  List 
applicable  for  discharges  occurring  on 
or  after  October  1, 1994. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 


List,  is  available  fi'om  3M/Health 
Information  Systems  (HIS),  which, 
imder  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 

The  DRG  Definitions  Manual,  Version 
12.0,  which  includes  the  changes  set 
forth  in  this  final  rule,  is  available  for 
$195.00,  which  includes  $15.00  for 
shipping  and  handling.  These  manuals 
may  be  obtained  by  writing  3M/HIS  at: 
100  Barnes  Road:  Wallingford, 
Connecticut  06492:  or  by  calling  (203) 
949-0303.  Please  specify  the  revision  or 
revisions  requested. 

6.  Review  of  Procedure  Codes  in  DRGs 
468,  476, and  477  . 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  procedures  are 
properly  assigned  among  these  DRGs. 

DRGs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  is  related  to  the 
principal  diagnosis.  These  DRGs  are 
intended  to  capture  atypical  cases,  that 
is,  those  cases  not  occurring  with 
sufficient  fi'equency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 
60.0  Incision  of  prostate 
60.12  Open  biopsy  of  prostate 
60.15  Biopsy  of  periprostatic  tissue 
60.18  Other  diagnostic  procedures  on 
prostate  and  periprostatic  tissue 
60.2  Transurethral  prostatectomy 
60.61  Local  excision  of  lesion  of 
prostate 

60.69  Prostatectomy  NEC 

60.81  Incision  of  periprostatic  tissue 

60.82  Excision  of  periprostatic  tissue 

60.93  Repair  of  prostate 

60.94  Control  of  (postoperative) 
hemorrhage  of  prostate 

60.95  Transurethral  balloon  dilation  of 
the  prostratic  urethra 

60.99  Other  operations  on  prostate 
All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 

The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6C  in 
section  IV  of  the  addendum  to  the 


September  30, 1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4, 1990,  August 
30, 1991,  September  1, 1992,  and 
September  1, 1993,  we  moved  several 
other  procedures  fiom  DRG  468  to  477. 
(See  55  FR  36135,  56  FR  43212,  57  FR 
23625,  and  58  FR  46279,  respectively.) 

a.  Adding  Procedure  Codes  to  MDCs. 
We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  On  the  basis 
of  this  review,  we  proposed  the 
following  DRG  classification  changes  in 
order  to  reduce  unnecessary  assignment 
of  cases  to  DRG  468  or  477. 

•  MDC  1  (Diseases  and  Disorders  of 
the  Nervous  System). 

We  have  observed  that  surgical 
pacemaker  procedures  are  being 
performed  with  increasing  fiequency  for 
anatomical  nerve  problems  associated 
with  heart  block.  These  diagnoses, 
diagnosis  codes  337.0  (Idiopathic 
peripheral  autonomic  neuropathy), 

742.8  (Other  specified  anomalies  of 
nervous  system),  and  742.9  (Unspecified 
anomaly  of  brain,  spinal  cord,  and 
nervous  system),  are  assigned  to  MDC  1, 
but  the  surgical  pacemaker  procedures 
are  not.  Consequently,  when  a 
pacemaker  procedure  is  performed  on  a 
patient  with  one  of  these  diagnoses,  the 
case  is  assigned  to  DRG  468.  Therefore, 
we  proposed  to  add  the  following 
procedure  codes  to  DRGs  7  and  8 
(Peripheral  and  Cranial  Nerve  and  Other 
Nervous  System  Procedures): 

37.74  Insertion  or  replacement  of 
epicardial  lead  (electrode)  into 
epicardium 

37.75  Revision  of  lead  (electrode) 

37.76  Replacement  of  transvenous 
atrial  and/or  ventricular  lead(s) 
(electrode) 

37.77  Removal  of  lead(s)  (electrode) 
without  replacement 

37.79  Revision  or  relocation  of 
pacemaker  pocket 

37.80  Insertion  of  permanent 
pacemaker,  initial  or  replacement, 
type  of  device  not  specified 

37.85  Replacement  of  any  type 
pacemaker  device  with  single¬ 
chamber  device,  not  specified  as 
rate  responsive 

37.86  Replacement  of  any  type 
pacemaker  device  with  single¬ 
chamber  device,  rate  responsive 
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37.87  Replacement  of  any  type 
pacen^aker  device  with  dual¬ 
chamber  device 
37.89  Revision  or  removal  of 
pacemaker  device 

In  addition,  during  our  review  of  DRG 
468  cases,  we  found  that  there  are ' 
several  hundred  cases  of  lower  limb 
amputation  procedures  with  a  principal 
diagnosis  from  MDC  1.  Patients  with 
diabetes  often  develop  complications 
that  require  the  performance  of  a  lower 
limb  amputaticm.  Although  the  majority 
of  the  diagnosis  codes  for  diabetes  are 
assigned  to  MDC  10  (Endocrine, 
Nutritional  and  Metabolic  Diseases  and 
Disorders),  cases  with  a  principal 
diagnosis  of  diabetes  widi  neurological 
manifestations  (diagnosis  codes  250.60, 
250.61,  250.62  and  250.63]  are  assigned 
to  MDC  1.  Therefore,  we  proposed  to 
move  the  following  proc^ures  to  DRGs 
7  and  8: 

84.11  Amputation  of  toe 

84.12  Amputation  through  foot 

84.13  Disarticulation  of  ankle 

84.14  Amputation  of  ankle  through 
malleoli  of  tibia  and  fibula 

84.15  Other  amputation  below  knee 

84.16  Disarticulation  of  knee 

84.17  Amputation  above  knee 

Two  commenters  wrote  concerning 

the  proposal  to  add  pacemaker  and 
anmutation  procedures  to  DRGs  7  and  8. 

Comment:  One  commenter  noted  that 
pacemaker  procedure  codes  that  are  not 
recognized  by  the  GROUPER  unless 
they  are  pair^  vrith  their  related  codes 
were  excluded  from  the  list  of  codes  to 
be  moved  to  DRGs  7  and  8.  The 
commenter  recommends  that  all 
pacemaker  procedures  with  a  principal 
diagnosis  assigned  to  MDC  1  be  added 
to  DRG  7  and  8. 

Response:  The  pacemaker  codes  we 
proposed  to  move  to  DRGs  7  and  8  are 
only  those  codes  considered  to  be  OR 
procedures.  The  pacemaker  procedures 
that  are  considered  to  be  non-OR 
procedures  were  not  moved.  Coding  the 
initial  implantation  of  a  permanent 
cardiac  pacemaker  requires  that  one 
lead  and  one  device  code  must  be  used 
in  combination  for  DRG  assignment. 
Coding  of  revision  and  replacement 
pacemaker  procedures  does  not  require 
combined  codes  to  be  assigned  to  DRGs. 

The  pacemfd^er  procedure  codes  that 
are  non-OR  procedures  are  not 
recognized  %  the  GROUPER  unless 
they  are  combined  with  their  related 
codes.  That  is,  they  are  considered  for 
DRG  assignment  early  if  they  occur  in 
pairs.  Otherwise  they  are  treated  as 
other  non-OR  procedures  and  do  not 
affect  DRG  assignment.  These  non-OR 
procedures  are  as  follows: 

37.70  Initial  insertion  pacemaker  lead, 
not  otherwise  specified 


3  7. 71  Initial  insertion  of  transvenous 
lead  into  ventricle 

37.72  Initial  insertion  of  transvenous 
leads  into  atrium  and  ventricle 

37.73  Initial  insertion  of  transvenous 
lead  into  atrium 

37.81  Initial  insertion  of  single¬ 
chamber  device,  not  specified  as 
rate  responsive 

37.82  Initial  insertion  of  single¬ 
chamber  device,  rate  responsive 

37.83  Initial  insertion  of  dual-chamber 
device 

These  non-OR  procedures  were  not 
included  in  the  list  of  pacemaker  codes 
that  we  proposed  to  move  from  DRGs  7 
and  8  when  they  occurred  with  an  MDC 
1  principal  diagnosis. 

However,  we  agree  with  the 
commenter  that  these  non-OR 
pacemaker  procedure  codes,  when 
accompanying  an  MDC  1  principal 
diagnosis,  should  be  assigned  to  DRGs 
7  or  8  rather  that  DRG  468  when  they 
are  paired  with  the  related  procedure 
code.  Therefore,  we  are  adding  the 
following  pacemaker  codes,  when  they 
occur  in  combination,  to  DRGs  7  and  8: 

37.70  &  37.81  Initial  insertion 

pacemaker  lead  and  single-chamber 
device,  non-rale  responsive 

37.70  &  37.82  Initial  insertion 
pacemaker  lead  and  single-chamber 
device,  rate  responsive 

37.71  &  37.81  Initial  insertion  of 
transvenous  lead  into  ventricle  and 
single-chamber  device,  non-rate 
responsive 

37.71  &  37.82  Initial  insertion  of 
transvenous  lead  into  ventricle  and 
single-chamber  device,  rate 
responsive 

37.72  &  37.83  Initial  insertion  of 
transvenous  leads  into  atrium  and 
ventricle  &  dual-chamber  device 

37.73  &  37.81  Initial  insertion  of 
transvenous  lead  into  atrium  and 
single-chamber  device,  non-rate 
responsive 

37.73  &  37.82  Initial  insertion  of 
transvenous  lead  into  atrium  and 
single-chamber  device,  rate 
responsive 

We  emphasize  that  procedure  codes 
37.70,  37.71,  37.72,  37.73,  37.81,  37.82, 
and  37.83  are  not  considered  by  the 
GROUPER  unless  used  in  combination 
with  their  related  codes.  If  used 
singularly,  these  codes  will  be  ignored 
for  the  purpose  of  DRG  assignment.  The 
pacem^er  codes  originally  proposed 
may  occur  alone  or  in  pairs,  and  will  be 
assigned  to  DRG  7  or  8  when  they  occur 
with  a  principal  diagnosis  in  MI)C  1  as 
proposed. 

We  are  adopting  the  changes  in  the 
proposed  rule,  with  the  revisions 
discussed  above. 


Comment:  We  received  a  comment 
that  objected  to  the  placement  of 
pacemaker  procedures  and  lower  limb 
amputation  procedures  in  DRGs  7  and  8. 
The  conunenter  stated  that  unless 
clinical  evidence  supported  the 
assignment  of  these  pacemaker  cases  to 
DRG  7  or  8,  it  would  be  more  reasonable 
to  move  these  cases  to  DRG  115 
(Permanent  Cardiac  Pacemaker  Implant 
with  AMI,  Heart  Failure,  or  Shock)  or 
DRG  116  (Other  Permanent  Pacemaker 
Implant  or  AICD  Lead  or  Generator 
Procedures)  in  MDC  5  (Diseases  and 
Disorders  of  the  Circulatory  System).  It 
was  also  suggested  that  the  amputation 
cases  be  assigned  to  DRGs  in  MDC  10 
(Endocrine,  Nutritional,  and  Metabolic 
Diseases  and  Disorders),  where  diabetic 
patients  with  manifestations  are 
classified. 

Response:  The  DRGs  were  developed 
as  a  patient  classification  scheme 
consisting  of  classes  of  patients  who 
were  similar  clinically  and  in  terms  of 
their  consumption  of  hospital  resources. 
The  concept  of  clinical  coherence 
requires  that  the  patient  characteristics 
included  in  the  definition  of  each  DRG 
relate  to  a  common  organ  system  or 
etiology  and  that  a  specific  medical 
specialty  should  typically  provide  care 
to  the  patients  in  the  DRG.  Each  case  is 
assigned  to  a  DRG,  usually  within  an 
MDC.  The  MDGs  are  generally  based  on 
a  common  organ  system  that  is 
identified  by  principal  diagnosis. 

Thus,  the  proposed  assignment  of 
procedures  from  DRG  468  was  based  on 
the  principal  diagnosis  that  is  ciurently 
assigned  to  the  DRGs  in  question.  For 
example,  a  patient  may  have  a  principal 
diagnosis  of  idiopathic  peripheral 
autonomic  neiuopathy  (diagnosis  code 
337.0)  and  a  secondary  diagnosis  of 
congestive  heart  failure  (diagnosis  code 
428.0)  that  requires  the  insertion  of  a 
pacemaker  lead  and  a  single  chamber 
device  (procedure  codes  37.70  and 
37.82,  respectively).  Cases  with  the 
principal  diagnosis  code  337.0  are 
assigned  to  MDC  1;  however,  the 
pacemaker  procedures  have  not  been 
assigned  to  this  MDC.  Therefore,  this 
case  would  be  grouped  to  DRG  468.  We 
have  proposed  to  place  the  pacemaker 
procedures,  when  occurring  with  a 
principal  diagnosis  found  in  MDC  1,  to 
the  most  appropriate  DRG  within  that 
category.  It  would  be  inappropriate  to 
assign  the  pacemaker  procedures,  when 
they  occur  with  a  principal  diagnosis 
classified  to  MDC  1,  to  a  DRG  in  MDC 
5  or  any  other  unrelated  MDC.  In  the 
past,  these  cases  have  been  assigned  to 
DRG  468  because  the  procedure 
performed  is  unrelated  to  the  principal 
diagnosis. 
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This  is  true,  also,  for  the  amputation 
procedures.  The  principal  diagnoses 
defining  diabetes  with  neurological 
manifestations  are  found  in  MDC  1, 
although  the  procedures  were  not. 
Clinical  experts  concurred  with  the 
classification  of  the  neurological 
manifestations  of  diabetes  to  MDC  1  as 
sharing  a  common  body  system  rather 
than  to  MDC  10,  which  relates  to  the 
endocrine  and  metabolic  manifestations 
of  the  condition. 

•  MDC  5  (Diseases  and  Disorders  of 
the  Circulatory  System). 

Closed  endoscopic  biopsy  of  lung 
(procedure  code  33.27)  and  open  biopsy 
of  lung  (procedure  code  33.28), 
diagnostic  tools  for  vascular  tumors,  are 
often  performed  on  patients  with  a 
principal  diagnosis  of  228.00 
(Hemangioma  of  unspecified  site)  or 
228.09  (Hemangioma  of  other  sites). 
Although  these  principal  diagnoses  are 
assigned  to  MDC  5,  the  diagnostic 
procedures  are  not.  Thus,  if  they  are 
included  together  on  the  same  claim, 
the  case  will  be  assigned  to  DRG  468. 
Therefore,  we  proposed  to  assign 
procedure  codes  33.27  and  33.28  to  DRG 
120  (Other  Circulatory  System  OR 
Procedures)  in  MDC  5. 

In  addition,  we  identified  the 
following  nonextensive  OR  procedures 
(that  is,  procedures  assigned  to  DRG 
477)  as  appropriate  to  move  to  MDC  5: 
40.11  Biopsy  of  lymph  structure 
40.19  Other  diagnostic  procedures  on 
lymphatic  structures 
40.21  Excision  of  deep  cervical  lymph 
node 

40.23  Excision  of  axillary  lymph  node 

40.24  Excision  of  inguinal  lymph  node 
40.29  Simple  excision  of  other 

lymphatic  structure 
40.3  Regional  lymph  node  excision 
These  procedures  are  commonly 
performed  with  a  variety  of  diagnoses 
found  in  MDC  5  such  as  disorders  of  the 
peripheral  vascular  system  (diagnosis 
codes  747.60  and  747.69)  and  peripheral 
angiopathy  (diagnosis  code  443.81),  as 
well  as  a  number  of  heart  conditions 
including  malignant  neoplasm  of  the 
heart  (diagnosis  code  164.1),  and 
coxsackie  carditis,  coxsackie 
pericarditis,  coxsackie  endocarditis,  and 
coxsackie  myocarditis  (diagnosis  codes 
074.20,  074.21,  074.22,  074.23, 
respectively).  We  note  that  these 
commonly  performed  diagnostic 
procedures  are  assigned  to  virtually 
every  other  MDC  because  they  are 
associated  with  many  diagnoses. 
Therefore,  we  proposed  to  move  these 
procedures  to  DRG  120. 

We  also  note  that  hemangioma  and 
anomalies  of  the  peripheral  vascular 
system  may  require  open  rectal  biopsy 


(procedure  code  48.25)  or  excision  of 
the  rectal  lesion  (procedure  code  48.35) 
as  part  of  their  treatment.  At  the  present 
time,  neither  of  these  procedure  codes 
classify  to  MDC  5.  Thus,  we  proposed 
to  move  procedure  codes  48.25  and 
48.35  to  DRG  120. 

•  MDC  6  (Diseases  and  Disorders  of 
the  Digestive  System). 

A  total  splenectomy  (procedure  code 
41.5)  may  be  performed  on  patients  with 
a  principal  diagnosis  of  secondary 
malignant  neoplasm  of  other  digestive 
organs  and  spleen  (diagnosis  code 
197.8).  This  diagnosis  is  included  in 
MDC  6,  but  the  procedure  is  not, 
resulting  in  the  assignment  of  cases  to 
DRG  468.  Thus,  we  proposed  to  add 
procedure  code  41.5  to  DRG  170  and 
171  (Other  Digestive  System  OR 
Procedures)  in  MDC  6. 

Comment:  One  commenter,  while 
concurring  with  the  proposed 
assignment  of  procedure  codes  from 
DRG  468  to  relevant  MDCs,  did  not 
agree  with  several  of  our  proposed  DRG 
classifications.  This  objection  was  based 
on  the  DRG  relative  weight  differential 
between  the  relative  weight  of  the 
proposed  DRG  and  the  relative  weight  of 
other  DRGs  to  which  these  procedures 
are  already  assigned.  This  commenter 
believes  that  new  DRGs  should  be 
created  within  the  MDCs  for  the 
procedures  we  proposed  to  move  out  of 
DRG  468  with  weights  similar  to  the 
weights  they  command  in  other  DRG 
assignments.  If  we  cannot  do  this,  the 
commenter  requested  that  these  cases 
remain  in  DRG  468. 

Specifically,  this  commenter  agreed 
with  the  assignment  of  pacemaker 
codes,  as  well  as  lower  limb  amputation 
associated  with  diabetes,  to  MDC  1  but 
disagreed  with  their  assignment  to  DRGs 
7  and  8.  Further,  this  commenter 
supported  the  addition  of  the  lung 
biopsy  codes  33.27  and  33.28  to  MDC  5, 
but  objected  to  their  assignment  to  DRG 
120  because  the  weights  of  DRG  75 
(Major  Chest  Procedures)  and  DRG  76 
and  77  (Other  Respiratory  System  OR 
Procedures)  in  MDC  4  (Diseases  and 
Disorders  of  the  Respiratory  System)  to 
which  procedure  33.27  and  33.28  are 
classified,  respectively,  have  a  higher 
relative  weight  than  DRG  120. 

Nor  did  this  commenter  agree  with 
the  assignment  of  procedure  code  41.5 
to  DRGs  170  and  171  because  the 
weights  of  these  DRGs  do  not  reflect  the 
resources  used  in  these  cases.  Again,  the 
commenter  believes  that  a  new  DRG 
should  be  created  within  MDC  6  for  this 
procedure  with  a  relative  weight  similar 
to  that  of  DRG  392  (Splenectomy  Age  > 
17)  in  MDC  16  (Diseases  and  Disorders 
of  the  Blood,  Blood  Forming  Organs  and 
Immunological  Disorders),  to  which 


these  procedures  are  also  assigned,  or 
the  cases  should  remain  in  DRG  468. 

Response:  We  do  not  believe  it  is 
appropriate  to  compare  the  DRG  relative 
weights  for  the  proposed  DRG 
assignments  to  other  DRGs  in  which  the 
same  procedures  may  be  classified.  Each 
surgical  DRG  classification  is 
determined  by  a  combination  of 
principal  diagnosis,  secondary 
diagnoses,  surgical  procedures,  age,  and 
sex.  To  compare  procedure 
classifications  and  relative  weights 
without  taking  into  consideration  the 
principal  diagnosis  and  other  factors  is 
inappropriate  and  results  in 
misinterpretation  and  misleading 
comparisons. 

Many  of  the  procedures  we  have 
proposed  to  move  from  DRG  468  are 
assigned  to  multiple  DRGs,  depending 
on  the  principal  diagnosis.  Thus,  to 
compare  lung  biopsies  (procedure  codes 
33.27  and  33.28)  to  DRG  assignments  in 
MDC  4  fails  to  take  into  account  the 
principal  diagnosis  responsible  for  the 
MDC  assignment.  Procedure  code  33.28 
is  currently  assigned  to  7  DRGs  in  4 
MDCs,  with  FY  1995  weights  that  range 
from  0.9529  to  3.0551.  (The  FY  1995 
weights  for  DRGs  7  and  8  are  2.5005  and 
0.9185,  respectively).  Similarly,  to 
compare  splenectomy  procedures  with  a 
principal  diagnosis  of  secondary 
malignant  neoplasm  of  other  digestive 
organs  and  spleen  (diagnosis  code 
197.6),  for  example,  to  a  splenectomy 
performed  in  conjunction  with  a 
principal  diagnosis  assigned  to  DRG  392 
in  MDC  16  is  specious.  To  interpolate 
from  a  DRG  assignment  with  one  set  of 
related  principal  diagnoses  to  one  with 
another  set  of  related  principal 
diagnoses  significantly  underestimates 
the  role  of  principal  diagnosis  in 
determining  resource  intensity. 

As  noted  above,  one  of  the  basic 
principles  of  DRG  classification  is  that 
cases  assigned  to  each  DRG  should  be 
similar  both  clinically  and  in  resource 
utilization.  As  the  first  step  in  ensuring 
clinical  coherence,  we  subject  all  DRG 
modifications  under  consideration  to 
careful,  thorough  medical  judgment  and 
evaluation.  Total  charges,  submitted  by 
hospitals  on  inpatient  claims,  serve  as  a 
proxy  measure  of  resource  use.  Similar 
resource  use  does  not  mean  identical 
resource  use,  but,  rather,  that  the 
resources  used  to  treat  a  range  of 
patients  within  one  DRG  classification 
will  be  relatively  consistent  and  that 
this  level  of  variation  is  known  and 
predictable.  Thus,  although  the 
procedures  we  have  proposed  moving 
from  DRG  468  to  more  specific  DRGs 
may  have  charges  slightly  higher  or 
lower  than  the  average  for  the  DRG  to 
which  they  are  assigned,  this  variation 
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is  well  within  the  expected  range  and 
can  be  accurately  predicted. 

In  each  MDC  mere  is  usually  a 
surgical  class  referred  to  as  “other 
surgical  procedures.”  The  “other” 
classes  are  not  as  precisely  defined  from 
a  cUnical  perspective  and  include 
diagnoses  or  procedures  which  are 
infequently  encountered  or  not  well 
defined  clinically.  The  “other”  surgical 
category  contains  surgical  procedures 
which,  while  infirequent,  could  still 
reasonably  be  expected  to  be  performed 
for  a  patient  in  the  peirticular  MDC.  We 
note  that  the  procedures  we  proposed  to 
move  from  DRG  468  to  specific  MDCs 
are  all  assigned  to  the  “other”  surgical 
class  DRG  or  DRGs.  We  believe  it  is 
appropriate  to  assign  cases  to  the  DRG 
that  contains  clinically  similar  cases 
within  the  most  specific  MDC  possible. 
DRG  468  exists  for  those  patients  who 
receive  surgical  procedures  that  are 
completely  unrelated  to  the  MDC  to 
which  the  patient  was  assigned.  For  the 
procedures  identified  to  be  assigned  to 
specific  MDCs,  the  principal  diagnosis 
was  appropriate  for  the  proposed  MDC 
assignment,  the  cases  occurred  in 
sufficient  volvune  and  were  clinically 
similar  enough  to  those  existing  in  the 
proposed  DRG  assignment  to  justify  our 
decision  to  move  them.  The  “other” 
category  exists  within  each  MDC  for  this 
express  purpose:  to  classify  those  cases 
that  are  sufficiently  related  to  be 
assigned  to  the  MDC,  but  are  not  clearly 
defined  or  occur  in  low  volume.  We 
believe  the  procedures  we  have 
recommended  for  MDC  assignment  meet 
these  criteria. 

We  do  not  believe  it  would  be 
prudent  policy  to  create  new  DRGs 
within  the  relevant  MDCs  to  cover  the 
procedures  being  reassigned  from  DRG 
468.  This  would  represent  a  departure 
fi-om  the  process  of  defining  the  surgical 
classes  within  MDCs  by  organizing  a 
DRG  based  on  procedures  more 
appropriately  categorized  in  the  “other” 
surgical  class.  DRG  classification 
requires  physician  judgment,  statistical 
analysis,  and  historical  data.  Until  we 
have  sufficient  data  to  determine  the 
performance  of  these  procedures  within 
the  relevant  DRGs,  we  can  not  justify 
creating  additional  DRGs.  We  will 
continue  to  review  and  evaluate  these 
procedures  to  determine  the 
appropriateness  of  DRG  assignment. 
Until  we  have  data  documenting  the 
need  for  further  modification,  we  are 
adopting  the  DRG  assignment  of  the 
procedures  as  proposed  with  revisions 
as  discussed. 

b.  Reassignment  of  Procedures  Among 
DRGs  468,  476,  and  477.  For  the 
proposed  rule,  we  also  reviewed  the  list 
of  procedures  that  produce  assignments 


to  each  of  DRG  468,  476,  and  477  to 
ascertain  if  any  of  those  procedures 
should  be  moved  to  one  of  the  other 
DRGs  based  on  average  charges  and 
length  of  stay.  Generally,  we  move  only 
those  procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  proposed  to  move  a 
Umited  number  of  procedures. 

In  reviewing  the  list  of  OR  procedmes 
that  produce  DRG  468  assignments,  we 
analyzed  the  average  charge  and  length 
of  stay  data  for  cases  assigned  to  that 
DRG  to  identify  those  procedures  that 
are  more  similar  to  the  discharges  that 
currently  group  to  either  DRG  476  or 
477.  We  identified  three  procedures  that 
are  significantly  less  resource  intensive 
than  die  other  procedures  assigned  to 
DRG  468.  Therefore,  we  proposed  to 
move  the  following  procedvues  to  the 
list  of  procedures  that  result  in 
assignment  to  DRG  477: 

24.5  Alveoloplasty 
53.61  Incisional  hernia  repair  with 
prosthesis 

53.69  Repair  of  other  hernia  of  anterior 
abdominal  wall  with  prosthesis 

We  conducted  a  similar  analysis  of 
the  procedures  that  assign  cases  to  DRG 
477  to  determine  if  any  of  those 
procedures  might  more  appropriately  be 
classified  to  DRG  468.  Again,  we 
analyzed  charge  and  length  of  stay  data 
to  identify  procedures  that  were  more 
similar  to  discharges  assigned  to  DRG 
468  than  to  those  classified  in  DRG  477. 
We  did  not  identify  any  procedures  in 
DRG  477  that  should  be  assigned  to  DRG 
468. 

We  received  no  comments  on  the 
proposed  reassignments  to  DRG  477, 
therefore,  they  are  adopted  as  final  and 
will  be  effective  with  discharges 
beginning  on  or  after  October  1, 1994. 

7.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  II.B.l  of 
this  preamble,  the  ICD-9-CM  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient.  In  ^ptember 
1985,  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-9- 
CM.  That  mission  includes  approving 
coding  changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 


techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  Volume  1 — 
Diseases:  Tabular  List  and  Volume  2 — 
Diseases:  Alphabetic  Index,  while 
HCFA  has  lead  responsibility  for  the 
ICD-9-CM  procedure  codes  included  in 
Volume  3 — Procedures:  Tabular  List 
and  Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  health  information 
memagement  professionals,  and  other 
members  of  the  pubUc  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  May  6,  August  5,  and  December 
2, 1993,  and  finalized  the  coding 
changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  within  30  days  following  the 
December  1993  meeting.  The  initial 
meeting  for  consideration  of  coding 
issues  for  implementation  in  FY  1996 
was  held  on  May  5, 1994.  Copies  of  the 
minutes  of  these  meetings  may  be 
obtained  by  writing  to  one  of  the  co¬ 
chairpersons  representing  NCHS  and 
HCFA.  We  encourage  commenters  to 
address  suggestions  on  coding  issues 
involving  diagnosis  codes  to:  Sue 
Meads,  Co-Chairperson;  ICD-9-CM 
Coordination  and  Maintenance 
Committee;  NCHS;  Rm.  9-58;  6525 
Belcrest  Road;  Hyattsville,  Maryland 
20782. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  HCFA, 
Office  of  Coverage  and  Eligibility  Policy; 
Rm.  401  East  High  Rise  Building;  6325 
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Security  Boulevard;  Baltimore. 

Mainland  21207. 

The  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  Octc^r  1, 1994.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6a  and  6b 
(New  Diagnosis  Codes  and  New 
Procedure  Codes,  respectively)  in 
section  FV  of  the  addendum  to  this  final 
rule.  As  we  stated  above,  the  code 
numbers  and  their  titles  were  presented 
for  public  comment  in  the  1CD-9-CM 
Coordination  and  Maintenance 
Committee  meetings.  Both  oral  and 
written  comments  were  considered 
before  the  codes  were  approved. 
Therefore,  comments  were  solicited 
only  on  the  proposed  DRG 
classification. 

Further,  the  Committee  has  approved 
the  expansion  of  certain  ICD-9-CM 
codes  to  require  an  additional  digit  for 
valid  code  assignment.  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes,  other  codes,  or  have  been  deleted 
are  in  Table  6c  (Invalid  Diagnosis 
Codes).  The  invalid  diagnosis  codes  will 
not  be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  October  1, 1994.  The 
corresponding  new  or  expanded  codes 
are  included  in  Tables  6a  and  6b.  The 
committee  did  not  delete  any  procedure 
codes  effective  for  October  1, 1994. 
Revisions  to  diagnosis  and  procedure 
code  titles  are  in  Tables  6d  (Revised 
Diagnosis  Code  Titles)  and  6e  (Revised 
Procedure  Code  Titles),  which  also 
include  the  proposed  DRG  assignments 
for  these  revised  codes. 

The  comments  we  received  regarding 
the  ICD-9-CM  coding  changes  fall  into 
three  general  categories:  Spelling  or 
other  technical  errors  in  our  Tables  6a 
through  6e;  disagreement  with  the 
assignment  of  a  new  code  or  revised 
code;  and  comments  about  coding 
policy. 

Based  on  the  comments  and  our  own 
review,  we  have  corrected  misspellings, 
added  omitted  codes,  and  corrected 
phrasing  in  the  code  descriptions  in 
Tables  6a,  6c,  and  6d.  The  codes  for 
which  changes  have  been  made  are  as 
follows:  Table  6a:  709.01,  760.76, 
996.04,  V12.00,  and  V57.22.  Table  6c: 
305.10,  305.11,  305.12,  and  305.13  were 
added.  Table  6d:  440.24. 

The  remaining  comments  are 
addressed  below. 

Comment:  We  received  one  inquiry 
regarding  our  assignment  of  procedure 
code  998.81  (Emphysema  resulting  from 
a  procedure)  to  DRGs  452  and  453 
(Complications  of  Treatment).  The 
commenter  suggested  that  the  code  be 
assigned  to  DRGs  101  and  102  (Other 
Respiratory  System  Diagnoses)  in  MDC 


4  (Diseases  and  Disorders  of  the 
Respiratory  System). 

Respjonse;  Procedure  code  998.81  is 
one  of  three  new  codes  that  are  5th-digit 
expansions  of  the  existing  998.8 
category  of  codes  for  specific 
complications  of  procedures,  not 
elsewhere  classified.  The  new  code 
998.81  is  to  be  used  for  a  systemic 
condition,  subcutaneous  emphysema, 
that  results  from  a  procedure  rather  than 
one  of  the  more  specific  emphysema 
conditions  assigned  to  a  DRG  in  MDC  4. 
Therefore,  we  are  not  changing  its 
designation  in  this  final  rule. 

We  note  that  the  current  4-digit  code 
998.8  is  assigned  to  DRGs  452  and  453. 
Our  usual  practice  is  to  continue  to 
assign  5th-^git  expansions  of  a  code  to 
the  same  DRGs  to  which  the  4-digit  code 
was  assigned  unless  there  is  a 
compelling  or  practical  reason  to  make 
a  different  assignment.  As  noted  by  the 
commenter,  we  did  assign  code  998.82 
(Cataract  fragment  in  eye  following 
cataract  surgery)  to  DRGs  46,  47,  and  48 
(Other  Disorders  of  the  Eye)  in  MDC  2 
because  of  the  specificity  of  the  coded 
condition  and  the  similarity  of  the  new 
code  to  the  other  complication  codes 
currently  assigned  to  DRGs  46  through 
48.  However,  this  is  a  very  isolated  case 
of  change  in  DRG  assignment. 

Comment:  We  received  one  comment 
regarding  the  DRG  assignment  of  code 
440.24  (Atherosclerosis  of  native 
arteries  of  the  extremities  with 
gangrene).  The  commenter  requested 
that  the  code  be  assigned  to  DRG  387 
(Prematurity  with  Major  Problems)  in 
addition  to  DRGs  130  and  131 
(Peripheral  Vascular  Disorders)  as  is 
indicated  in  Table  6d. 

Response:  The  DRG  assignment  of 
code  440.24,  which  has  a  revised  title 
for  FY  1995,  has  not  been  changed.  It 
continues  to  be  considered  a  “major 
problem”  for  purposes  of  assignment  to 
DRG  387  and  we  have  corrected  this 
oversight  in  Table  6d. 

Comment:  A  commenter  questioned 
why  we  assigned  new  diagnosis  code 
677  (Late  effect  of  complication  of 
pregnancy,  childbirth,  the  puerperium) 
to  DRG  469  (Principal  Diagnosis  Invalid 
as  Discharging  Diagnosis)  rather  than 
DRGs  373  (Vaginal  Delivery  without 
Complicating  Diagnoses),  376 
(Postpartum  and  Post  Abortion 
Diagnoses  without  OR  Procedure),  and 
384  (Other  Antepartum  Diagnoses 
without  Medical  Complications). 

Response:  This  code  was  created  by 
the  National  Center  for  Health  Statistics, 
the  group  responsible  for  revisions  to 
the  ICD-9-CM  diagnosis  codes,  for  use 
as  an  epidemiologic  tool  to  trace  the 
physical,  long-term  effects  of 
childbearing.  It  should  not  be  used  as  a 


principal  diagnosis.  Rather,  the  specific 
complication  that  has  occasioned  the 
inpatient  stay  should  be  coded  as  the 
principal  diagnosis.  Code  677  should  be 
included  as  a  secondary  diagnosis. 
Therefore,  if  677  is  coded  as  principal, 
the  case  will  group  to  DRG  469. 

Comment:  We  received  two  comments 
requesting  that  we  rectmsider  our  non- 
OR  designation  for  new  procedure  code 
41.04  (Autologous  hematopoietic  stem 
cell  transplant).  The  commenters  both 
believe  that  this  should  be  considered 
an  OR  procedvire  based  on  the  resource 
use  associated  wdth  it.  In  addition,  one 
commenter  has  requested  that  the  code 
be  assigned  to  DRG  481  (Bone  Marrow 
Transplant)  along  with  the  other  codes 
in  category  41.0  (Bone  marrow 
transplant). 

Response:  Currently,  these  stem  cell 
transplant  procedures  are  included  in 
proc^ure  code  99.73  (Therapeutic 
erythrocytapheresis),  a  non-OR 
procedure.  As  noted  above,  our  practice 
is  to  assign  a  new  code  to  the  same 
category  as  its  predecessor  code.  One 
compelling  reason  for  this  practice  is 
our  inability  to  move  the  cases 
associated  with  a  new  code  to  a  new 
DRG  assignment  as  a  part  of  DRG 
reclassification  and  recalibration. 
Because  we  cannot  separately  identify 
the  stem  cell  transplant  cases  from  the 
other  cases  coded  with  99.73  in  order  to 
reclassify  them  and  their  charges  to  a 
new  DRG,  we  are  unable  to  predict  the 
new  weights  of  both  the  DRGs  in  which 
this  code  currently  is  classified  and  the 
new  DRG  to  which  it  would  be  assigned. 
Therefore,  we  are  prevented  from 
redesignating  code  41.04  as  an  OR 
procedure. 

Regarding  the  reqOest  that  this  code 
be  reassigned  to  DRG  481,  we  note  that 
the  procedure  represented  by  this  code 
is  not  a  bone  marrow  transplant 
procedure.  While  it  may  consume 
hospital  resources  similar  to  those 
transplant  procedures,  we  will  be 
unable  to  verify  that  assumption  until 
we  can  evaluate  the  newly  coded  stem 
cell  transplant  cases  in  the  FY  1995 
M^PAR  file.  That  file  will  be  available 
in  calendar  year  1996  and  we  will 
analyze  the  cases  with  procedure  code 
41.04  as  a  part  of  our  DRG  agenda  for 
FY  1997. 

Comment:  One  commenter  requested 
that  we  publish  revised  diagnosis  code 
category  headings  when  a  formerly  valid 
diagnosis  code  is  made  invalid  due  to  a 
revision  of  the  codes  in  that  group  to 
require  a  fourth  or  fifth  digit. 

Response:  We  publish  the  ICD-9-CM 
coding  system  changes  in  the  proposed 
and  final  rules  in  order  to  display  our 
CC  and  DRG  assignments  of  new  and 
revised  codes.  We  also  publish  an 
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informational  list  of  invalid  codes  that 
will  no  longer  be  recognized  by  the 
Medicare  GROUPER.  The  proposed  and 
final  prospective  payment  rules  are  not 
a  replacement  for  ICD-9-CM  coding 
manuals.  We  publish  only  that  coding 
information  that  is  necessary  for  public 
understanding  and  implementation  of 
the  DRG  classification  system. 

Therefore,  we  do  not  believe  that  we 
should  publish  the  information 
recmested  by  the  commenter. 

Comment:  We  received  one  comment 
expressing  disappointment  in  the  very 
minor  changes  made  to  Volume  3  of  the 
ICD-9-CM  (the  procedure  codes)  for  FT 
1995.  The  commenter  recommends  that 
we  do  much  more  to  update  and  revise 
Volume  3. 

Response:  There  are  severe  physical 
space  constraints  that  limit  the  number 
of  changes  that  can  be  made  to  the 
procedure  codes  in  Volume  3.  HCFA  is 
aware  that  this  Volume  does  not  contain 
the  most  current  codes  to  match 
changing  technology,  but,  due  to  its 
current  configuration.  Volume  3  is 
limited  to  4-digit  codes.  We  have  begun 
the  process  to  revise  this  Volume,  but 
that  work  will  require  several  years  for 
completion  and  implementation. 

We  again  encourage  commenters  to 
address  questions,  comments,  and 
suggestions  on  issues  involving 
diagnosis  codes  to  Sue  Meads  and  those 
concerning  procedure  codes  to  Patricia 
E.  Brooks  at  the  addresses  set  forth 
above 

8.  DRG  Refinements 

For  several  years,  we  have  been 
analyzing  major  refinements  to  the  DRG 
classification  system  to  compensate 
hospitals  more  equitably  for  treating 
severely  ill  Medicare  patients.  These 
refinements,  generally  referred  to  as 
severity  of  illness  adjustments,  would 
create  DRGs  specifically  for  hospital 
discharges  involving  very  ill  patients 
who  consume  far  more  resources  than 
do  other  patients  classified  to  the  same 
DRGs  in  the  current  system.  This 
approach  has  been  taken  by  various 
other  groups  in  refining  the  DRG 
system,  most  notably  the  research  done 
for  Yale,  the  changes  incorporated  by 
the  State  of  New  York  into  its  all  patient 
(AP)  DRG  system,  and  the  all-patient 
refined  (APR)  DRGs,  which  are  a  joint 
effort  of  3M/HIS  and  the  National 
Association  of  Children’s  Hospitals  and 
Related  Institutions. 

In  the  proposed  rule,  we  announced 
the  availability  of  a  paper  we  have 
prepared  that  describes  our  proposed 
severity  DRG  classification  system  as 
well  as  the  analysis  upon  which  our 
proposal  was  formulated.  Comments  are 
due  to  HCFA  by  September  30, 1994. 


Our  plan  is  to  incorporate  comments 
and  suggestions  we  receive  and  to 
consider  proposing  the  complete  revised 
DRG  system  as  part  of  the  FY  1996 
prospective  payment  system  proposed 
rule,  which  will  be  published  in  the 
spring  of  1995.  However,  as  the  final 
rule  published  on  September  1, 1992  (57 
FR  39761)  indicates,  we  would  not 
propose  to  make  significant  changes  to 
the  DRG  classification  system  unless  we 
are  able  either  to  improve  our  ability  to 
predict  coding  changes  by  validating  in 
advance  the  impact  that  potential  DRG 
changes  may  have  on  coding  behavior, 
or  to  make  methodological  changes  to 
prevent  building  the  inflationary  effects 
of  the  coding  changes  into  future 
program  payments. 

Besides  the  mandate  of  section 
1886(d)(4)(C)(iii)  of  the  Act,  which 
provides  that  aggregate  payments  may 
not  be  affected  by  DRG  reclassification 
and  recalibration  changes,  we  do  not 
believe  it  is  prudent  policy  to  make 
changes  for  which  we  cannot  predict  the 
effect  on  the  case-mix  index  and,  thus, 
payments.  Our  goal  is  to  refine  our 
methodology  so  that  we  can  fulfill,  in 
the  most  appropriate  manner,  both  the 
statutory  requirement  to  make 
appropriate  DRG  classification  changes 
and  to  recalibrate  DRG  relative  wei^ts 
(as  mandated  by  section  1886(d)(4)(C)  of 
the  Act)  as  well  as  to  make  DRG  changes 
in  a  budget  neutral  manner. 

One  approach  to  this  problem  would 
be  to  maintain  the  average  case  weight 
at  1.0  after  recalibration,  thereby 
eliminating  the  process  of 
normalization.  In  other  words,  after 
recalibration,  we  would  not  scale  the 
new  relative  weights  upward  to  carry 
forward  the  cumulative  effects  of  past 
case-mix  increases.  We  would,  instead, 
make  an  adjustment  or  include  in  the 
annual  update  factor  a  specific 
allowance  for  any  real  case-mix  change 
that  occurred  during  the  previous  year. 
This  is  a  relatively  simple  and 
straightforward  system  for  preventing 
the  effects  of  year-to-year  increase  in  the 
case-mix  index  fi'om  accumulating  in 
the  DRG  weights.  It  could  be  done  in  a 
budget  neutral  fashion. 

In  addition  to  the  severity  changes, 
we  also  intend  to  improve  the 
classification  and  relative  weights  of  the 
DRGs  that  apply  to  newborns,  children, 
and  maternity  patients.  The  Medicare 
population  does  not  include  many  of 
these  individuals.  The  original  DRG 
classification  system  was  developed 
from  analysis  of  claims  data 
representative  of  the  total  inpatient 
population.  When  we  calculated  the 
original  Medicare  weights  for  the  DRGs 
to  which  newborn,  children  and 
maternity  patients  are  classified,  we 


used  non-MedPAR  discharge  records 
firom  Maryland  and  Michigan  hospitals 
because  there  were  either  no  MedPAR 
cases  or  too  few  cases  assigned  to  these 
DRGs  to  provide  a  reasonably  precise 
estimate  of  the  average  cost  of  care.  (See 
the  September  1, 1983  prospective 
payment  final  rule  with  comment 
period  (48  FR  39768).)  Since  that  time, 
because  of  the  lack  of  MedPAR  data, 
these  low- volume  DRGs  have  not  been 
analyzed  and  refined,  and  the  relative 
weights  assigned  to  them  may  no  longer 
be  entirely  reflective  of  the  resources 
needed  to  treat  the  patients.  We  again 
intend  to  rely  on  data  bases  outside  the 
MedPAR  file  to  supplement  om*  data. 

We  received  some  comments  on  the 
proposed  revisions  to  the  DRGs  to 
incorporate  a  measure  of  severity.  We 
do  not  intend  to  answer  any  of  the 
specific  comments  at  this  time,  but 
rather  answer  all  the  comments  in  the 
document  that  sets  forth  our  final 
proposal.  There  were,  however,  two 
general  types  of  comments  that  we  will 
respond  to  in  this  docriment 

Comment:  Several  commenters 
requested  that  HCFA  make  more 
information  available  to  the  public  so 
that  they  can  more  easily  assess  some  of 
the  changes  in  case-mix  value  that  result 
from  implementation  of  the  revised 
DRGs.  One  commenter  noted  that  it 
appears  that  10  percent  of  the  Medicare 
inpatient  payments  are  shifted  firom 
rural  to  urban  hospitals. 

Response:  The  data  we  have  made 
available  to  the  public  on  the  severity 
DRG  proposal  are  similar  to  the  data  we 
make  available  during  the  annual 
rulemaking  process  addressing  changes 
to  the  prospective  payment  system. 
These  include  a  complete  MedPAR  file 
with  the  current  and  revised  DRG 
designations,  a  revised  case-mix  index 
file,  a  revised  DRG  T^ble  5,  and  the 
AOR/BOR  File.  We  believe  that  these 
data,  coupled  with  the  description  of 
the  changes  in  the  paper,  the  list  of 
revised  CC  designations  of  all  diagnosis 
codes,  and  the  impact  analysis  are 
sufficient  to  allow  analysis  of  our 
proposal.  Since  the  available  MedPAR 
file  lists  every  case  and  its  revised  DRG 
assignment  and  the  new  weights  are 
listed  in  Table  5,  we  believe  that  those 
who  are  interested  can  evaluate  why  the 
case-mix  index  value  for  specific 
hospitals  or  groups  of  hospitals  has 
changed. 

Concerning  the  commenter’s 
contention  that  there  is  a  shift  of  lU 
percent  of  Medicare  payments  firom 
rural  to  urban  hospitals,  we  note  that 
the  impact  analysis  of  the  refined  DRGs 
shows  that  rural  hospitals  overall  lose 
0.6  percent  of  their  payments,  other 
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urban  hospitals  lose  0.3  percent,  and 
laige  urban  hospitals  gain  0.2  percent. 

Comment:  We  received  several 
comments  concerning  the  proposal  to 
recalibrate  the  DRG  weights  to  1.0. 

Some  commenters  believe  that  this  will 
eliminate  all  real  case-mix  index 
increase  as  well  as  coding  “creep.” 

Other  commenters  stated  that  HCFA 
should  not  pursue  this  policy  as  there 
currently  is  no  way  to  measure 
satisfactorily  real  case-mix  index 
change. 

Response:  We  did  not  include  a 
proposal  to  recalibrate  the  DRG  weights 
to  1.0  in  the  proposed  rule.  We 
presented  it  as  one  solution  to  our 
current  problem  of  being  unable  to  make 
DRG  reclassification  changes  in  a  budget 
neutral  fashion.  We  agree  with 
commenters  that  it  is  important  to 
develop  a  mechanism  to  acciuately 
distinguish  real  case-mix  increase  from 
that  attributable  merely  to  changes  in 
coding.  As  noted  above,  we  would  make 
an  additional  adjustment  to  include  real 
case-mix  change  in  Medicare  payments. 
We  intend  to  continue  to  analyze 
possible  solutions  to  this  problem. 

9.  Other  Issues 

a.  Lung  Transplants. 

Comment:  We  received  comments 
urging  that  we  create  a  new  DRG  solely 
for  lung  transplants.  The  commenters 
state  that,  even  though  HCFA  has  not 
made  a  national  coverage  determination 
for  these  procedures.  Part  A  fiscal 
intermediaries  are  approving  some  lung 
transplant  cases  for  coverage.  Because 
there  is  no  specific  lung  transplant  DRG, 
these  cases  are  classified  to  DRG  75 
(Major  Chest  Procedures),  which  the 
commenters  argue  results  in  a  DRG 
payment  that  is  woefully  inadequate  to 
cover  the  costs  of  the  procedure.  In 
addition,  one  of  the  commenters 
understands  that  HCFA  is  in  the  process 
of  approving  a  national  coverage 
determination  for  lung  transplants  that 
will  be  effective  in  the  very  near  future. 
Therefore,  the  commenter  believes  that 
HCFA  should  not  delay  in  having  a  DRG 
in  place  for  the  procedure.  This 
commenter  also  recommends  that  heart/ 
lung  transplants  be  assigned  to  the  new 
DRG. 

Response:  Because  we  are  considering 
making  a  Medicare  national  coverage 
determination  on  lung  transplants  in  the 
near  future,  we  are  establishing  a  new 
DRG  for  lung  transplants  as  a  part  of  this 
final  rule.  As  noted  by  the  commenters, 
these  cases  currently  are  assigned  to 
DRG  75  in  MDC  4  (Diseases  and 
Disorders  of  the  Respiratory  System). 

Cases  will  be  assi^ed  to  the  new 
DRG  495,  Lung  Transplant,  based  on  the 
presence  of  the  procedure  code  for  limg 


transplants  (33.5)  and  will  not  first  be 
assigned  to  an  MDC  based  on  the 
principal  diagnosis.  This  is  the  same 
procedure  we  follow  for  liver  and  bone 
marrow  transplants. 

As  is  our  current  policy  for  organ 
acquisition  costs  for  kidney,  heart,  and 
liver  transplant  cases  paid  under 
Medicare,  lung  acquisition  costs  will  be 
paid  on  a  reasonable  cost  basis  and  are 
not  included  in  the  prospective 
payment  amount  We  are  revising 
§§412.2{dH4)  and  412.113(d).  which 
describe  payment  for  organ  acquisition 
costs  as  a  reasonable  cost  payment,  to 
include  lung  acquisition  costs. 

The  relative  weight  assigned  to  DRG 
495  is  based  on  the  lung  transplant 
cases  in  the  FY  1993  MedPAR  file. 

When  the  weight  of  DRG  495  was 
initially  calculated,  the  weight  was  less 
than  the  weight  of  DRG  463, 
Tracheostomy  Except  for  Face,  Mouth 
and  Neck  Diagnoses.  Since  several  lung 
transplant  cases  also  received 
tracheostomies,  we  removed  these  cases 
firom  DRG  495  and  classified  them  to 
DRG  483  to  receive  the  higher  payment 
assigned  to  that  DRG.  W'e  note  that  each 
of  these  cases  had  an  average 
standardized  charge  that  was  much 
hi^er  than  the  average  for  all  lung 
transplants.  Thus,  the  final  DRG  495 
weight  of  12.8346  is  based  on  105  cases 
of  lung  transplants  in  which  no 
tracheostomy  was  performed  in  the  FY 
1993  MedPAR  file.  This  weight  places 
DRG  495  after  DRGs  480,  483,  and  481 
(Bone  Marrow  Transplant)  in  the  pre- 
MDC  surgical  hierarchy.  For  a  detailed 
discussion  of  surgical  Uerarchy,  see 
section  II.B.  4  of  this  preamble. 

Regarding  the  commenter’s  request 
that  we  include  heart/lung  transplants 
with  lung  transplants  in  the  new  DRG, 
we  note  that  heart/lung  transplants 
remain  covered  on  a  case-by-case  basis 
as  determined  by  the  fiscal 
intermediaries.  Therefore,  we  do  not 
believe  we  should  move  them  fiom  their 
current  classification  in  DRG  103,  Heart 
Transplant.  We  note  that,  for  FY  1995, 
the  relative  wreight  for  DRG  103 
(13.5495)  is  actually  higher  than  the 
weight  for  DRG  495. 

b.  Cochlear  Implants  (DRG  49). 

Comment:  We  received  two  comments 
regarding  cochlear  implants.  Both 
commenters  expressed  concern  that  the 
cost  incurred  by  cases  receiving  the 
implant  device  far  exceeds  the  Medicare 
payment  these  cases  receive  under  DRG 
49  (Major  Head  and  Neck  Procedures)  to 
which  they  are  assigned.  According  to 
these  commenters,  the  cost  of  the  device 
itself  represents  more  than  the  total  DRG 
payment  and,  thus,  is  not  subject  to 
traditional  hospital  cost  control 
techniques.  One  commenter  noted  that 


the  economic  facts  regarding  the  costs  of 
this  implant  procedure  require  a  more 
expeditious  and  efiective  adjustment 
than  has  been  granted  in  the  past.  This 
commenter  suggests  that  the  payment 
weight  assigned  to  cochlear  implants 
should  be  appropriately  adjusted,  either 
by  assigiunent  to  a  different  DRG  or  by 
creation  of  a  new  DRG  specifically  for 
cochlear  implants.  The  other  commenter 
requests  that  cochlear  implant 
procedures  be  assigned  to  DRG  1 
(Craniotomy  Age  >  17  Except  for 
Trauma)  in  MDC  1  (Diseases  and 
Disorders  of  the  Nervous  System). 

Both  commenters  noted  that,  although 
we  agreed  in  the  September  1, 1993 
final  rule  (58  FR  46273)  to  continue 
monitoring  cochlear  implant  cases,  we 
did  not  discuss  them  in  the  proposed 
rule.  One  of  the  commenters  requested 
that  we  review  the  FY  1994  data  for 
DRG  49,  as  this  would  be  the  first  data 
to  reflect  the  change  in  DRG  49  weight 
as  a  result  of  moving  a  lower  cost 
procedure  to  another  DRG. 

In  addition  to  the  issue  of  inadequate 
payment,  one  commenter  observes  that 
the  number  of  Medicare  cochlear 
implant  cases  continue  to  decline.  The 
commenter  attributes  this  decrease  to 
hospitals  determining  that  the  financial 
loss  suffered  in  providing  the  cochlear 
implant  to  the  Medicare  population 
precludes  a  viable  ongoing  cochlear 
implant  program.  This  commenter  is 
concern^  that  cochlear  implants  may 
not  exist  for  the  Medicare  population  in 
the  future. 

The  commenter  also  observes  that  the 
number  of  extraordinarily  low  charges 
submitted  by  hospitals  for  the  cochlear 
implant  procedure  has  decreased 
substantially  and  may  be  an  indication 
that  our  instructions  to  intermediaries 
on  proper  coding  for  this  implant  is 
having  an  effect. 

Response:  Cochlear  implants  were 
first  covered  by  Medicare  in  1986  and 
were  assigned  to  DRG  49  (Major  Head  & 
Neck  Procedures),  the  highest  weighted 
surgical  DRG  in  major  diagnostic 
category  (MDC)  3  (Diseases  and 
Disorders  of  the  Ear,  Nose,  Moutli  and 
Throat).  Since  that  time,  the  cochlear 
industry  has  contended  that  the  weight 
of  DRG  49  is  too  low  and  does  not 
adequately  reflect  the  resources 
necessary  for  the  cochlear  implant 
procedure.  In  response  to  these 
concerns,  we  have  analyzed  Medicare 
data  every  year  since  1986, 

Effective  October  1, 1993,  in  an  effort 
to  improve  the  homogeneity  of  resource 
use  in  cases  within  DRG  49,  we  moved 
the  lowest  charge  procedure,  partial 
glossectomy,  from  DRG  49  to  DRGs  168 
and  169  (Mouth  Procedures).  This 
resulted  in  a  slight  increase  in  the 
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average  charge  for  DRG  49.  We  have 
evaluated  the  remaining  procedures  in 
DRG  49  to  determine  if  further 
reclassification  is  appropriate.  However, 
there  are  no  other  low  charge 
procedures  remaining  in  DRG  49  that 
occur  in  sufficient  volume  to  justify 
further  DRG  shifts.  We  note  that  FY 
1994  does  not  end  xmtil  September  30, 
1994,  so  we  will  not  be  able  to  evaluate 
thoroughly  the  impact  of  the 
modification  to  DRG  49  until  after  that 
date. 

We  note  also  that  although  we  do  not 
always  publish  the  results  of  our 
analysis  in  the  Federal  Register,  this 
does  not  mean  we  have  failed  to  honor 
our  commitment  to  continue  monitoring 
the  cochlear  implant  procedures.  On  the 
contrary  ,  we  have  reviewed  and 
analyzed  these  data  annually.  We  did 
not  include  our  results  in  the  May  1994 
proposed  rule  because  they  did  not  vary 
fi'om  previous  findings  and  we  had 
nothing  new  to  add  to  our  prior 
discussions.  However,  we  will  present 
them  now. 

Using  FY  1993  Medicare  claims  data, 
we  identified  a  total  of  81  cochlear 
implant  cases.  These  cases  represent  3.5 
percent  of  all  cases  in  DRG  49,  and 
incurred  an  average  charge  of  $22,386 
compared  to  an  average  charge  of 
$15,679  for  all  cases  iii  DRG  49.  While 
there  is  a  higher  charge  for  the  81 
cochlear  cases  than  for  the  other  cases 
in  DRG  49,  we  note  that  the  cases  are 
distributed  across  54  hospitals,  with  no 
more  than  7  cases  at  any  one  hospital. 
The  majority  of  hospitals  (70  percent) 
treated  only  one  case  (38  of  54 
hospitals). 

We  have  rei>eatedly  addressed  the 
recommendation  that  we  assign 
cochlear  implants  to  DRG  1,  most 
recently  in  ffie  September  1993  final 
rule  (58  FR  46274).  Our  objection  to  this 
suggestion  is  that  the  diagnosis 
associated  with  cochlear  cases 
(diagnosis  code  389  (Hearing  loss))  is 
not  clinically  coherent  with  the 
diagnosis  codes  assigned  to  MDC  1.  A 
basic  premise  of  DRG  classification  is 
the  assignment  of  clinically  similar 
discharges  within  categories  based  on  a 
common  body  system  or  organ  system. 
To  reassign  cochlear  implant  cases  to 
MDC  1,  we  would  have  to  move  the 
principal  diagnosis  code  389  from  MDC 
3,  which  would  move  all  cases  with  this 
diagnosis  to  a  clinically  inappropriate 
MDC. 

We  acknowledge  that  the  Medicare 
payment  for  cochlear  implant  patients 
has  been  an  issue  for  several  years. 
However,  we  find  no  justification  for 


creating  a  special  DRG  for  cochlear 
implants.  We  have  consistently 
classified  clinically  similar  patients  in 
DRGs  who  use  approximately  the  same 
amount  of  hospital  resources.  In 
addition,  we  prefer  to  maintain  DRGs 
with  enough  cases  to  ensure  a  normal 
distribution  and  relative  stability  over 
time.  We  continue  to  believe  that  the 
low  volume  of  these  cases  does  not 
justify  the  establishment  of  a  new  DRG 
specific  to  cochlear  implants.  Nor  do  we 
generally  create  DRGs  that  are  specific 
to  a  single  technology,  especially  those 
available  through  a  single  source 
manufacturer. 

Although  some  new  technologies  may 
engender  a  certain  amount  of  fixed 
costs,  emd  thus,  do  not  lend  themselves 
readily  to  cost  control  techniques,  there 
are  other  occasions  within  the  hospital’s 
performance  that  are  responsive  to  cost 
containment.  Thus,  the  incentive  is  for 
the  hospital  to  treat  a  mix  of  patients 
and  to  manage  its  operations  in  such  a 
way  to  offset  losses  on  cases  where 
payment  is  less  than  cost  with  gains  on 
cases  where  the  payment  is  in  excess  of 
cost. 

In  response  to  the  commenter’s 
concern  that  cochlear  implants  may  not 
be  available  to  Medicare  beneficiaries  in 
the  future,  we  note  that  a  hospital  may 
not  refuse  to  provide  a  covert  service 
to  a  Medicare  beneficiary  if  it  provides 
that  service  to  other  patients. 
Specifically,  the  Medicare  regulations  at 
42  CFR  489.53(a)(2)  provide  that  HCFA 
may  terminate  a  hospital’s  Medicare 
provider  agreement  if  it  finds  that  the 
hospital  places  restrictions  on  the 
persons  it  accepts  for  treatment  and  fails 
to  apply  them  to  Medicare  beneficiaries 
the  same  as  to  all  other  persons  seeking 
care. 

c.  Epilepsy  (DRGs  24,  25,  and  26). 

Comment:  We  received  several 
comments  addressing  the  classification 
in  DRGs  24,  25.  and  26  (Seizure  and 
Headache)  of  patients  with  intractable 
epilepsy,  particularly  those  admitted  for 
neurodiagnostic  monitoring.  The 
commenters  believe  that  it  is  critical 
that  a  revision  be  made  to  these  DRGs 
for  the  intractable  epilepsy  patients  to 
account  for  the  greater  resource  use  and 
length  of  stay  compared  to  all  other 
patients  admitted  under  the  same  DRGs. 
The  commenters  state  that  the  financial 
risk  is  greatest  to  the  small  number  of 
specialized  epilepsy  centers  that  treat 
the  majority  of  these  complex  patients. 

The  commenters  refer  to  an  analysis 
conducted  by  HCFA  that  reviewed  the 
FY  1993  average  charges  for  all  cases 
with  a  diagnosis  of  intractable  epilepsy 


where  video/radio-telemetered 
monitoring  (procedure  code  89.19)  was 
performed.  The  commenters  believe  that 
the  results  of  the  HCFA  study  support 
the  need  for  a  change  in  the  DRG 
classification  system  for  certain  cases,  to 
be  implemented  in  FY  1995,  using  the 
following  criteria: 

•  A  diagnosis  of  intractable  epilepsy 
(diagnosis  codes  345.0-345.9  with  a  5th 
digit  of  1). 

•  The  performance  of  video/radio- 
telemetered  monitoring  (procedure  code 
89.19). 

•  Patient  age  under  60. 

Finally,  one  commenter  believes  that 
we  need  to  address  the  appropriate 
diagnosis  code  to  use  for  patients  who 
receive  neurodiagnostic  monitoring 
whose  seizures  are  not  epileptic.  These 
patients  are  currently  coded  under  780.3 
(Convulsions).  The  commenter  would 
prefer  to  include  these  patients  under 
the  unspecified  intractable  epilepsy 
code  of  345.91  so  that  they  can  be 
included  in  any  new  DRG  we  create. 

Response:  The  epilepsy  treatment 
community  has  for  some  time  expressed 
concern  that  the  resources  used  to  treat 
the  intractable  epilepsy  patients  far 
exceeded  those  needed  for  other 
patients  in  the  same  DRGs,  and  that 
Medicare  payment  is  inadequate  to  meet 
these  costs.  We  have  previously 
addressed  the  issue  of  Medicare 
payment  for  intractable  epilepsy  cases, 
most  recently  in  the  September  1, 1993 
final  rule  (58  FR  46287).  As  a  result  of 
our  previous  analyses,  we  have 
concluded  that  although  intractable 
epilepsy  patients  incur  higher  average 
charges  than  other  patients  in  the  same 
DRGs,  there  is  not  a  sufficient 
differential  nor  a  sufficient  volume  to 
warrant  a  DRG  change. 

In  order  to  respond  to  the  comments, 
we  up>dated  our  most  recent  study  and 
evaluated  the  June  1994  update  of  the 
FY  1993  MedPAR  file.  We  identified 
2,284  intractable  epilepsy  cases  with  an 
average  charge  of  $8,820  compared  to  an 
average  charge  of  $7,602  for  all  patients 
in  the  same  DRGs.  Nonintractable 
epilepsy  cases  incurred  an  average 
charge  of  $7,423,  for  13,412  cases.  The 
incidence  of  inpatient  admissions  for  all 
cases  of  epilepsy  has  decreased  by 
nearly  30  percent,  with  intractable 
inpatient  admissions  down  19  percent 
from  the  FY  1992  data  (2,817  to  2,284 
cases).  The  following  table  summarizes 
our  most  recent  epilepsy  analysis 
findings,  comparing  the  average  charges 
between  epilepsy  and  other  cases 
assigned  to  the  same  DRG  (the  number 
of  cases  is  included  in  parentheses): 
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DRG 

Intracta¬ 
ble  epi¬ 
lepsy 

All  epi¬ 
lepsy 

All  cases 

24  .  . 

$10,605 

(1,152) 

$7,003 

(1.132) 

0 

$8,525 
(9,595) 
$4,654 
(3,811) 
$4,003 
(6)  1 
$7,423 
(13,412)1 

$8,748 

(10.747) 

$5,192 

(4.943) 

$4,003 

(6) 

$7,626 

(15,696) 

$8,630 

(57,041) 

$4,738 

(20,456) 

$5,912 

(43) 

$7,602 

(77,540) 

25  . . . 

26  . . . 

All  Cases . 

$8,820 

(2,284) 

Focusing  our  analysis  on  intractable 
epilepsy  patients  with  and  without 
video-telemetered  monitoring 
(procedure  code  89.19)  confirms  oiu 
earlier  findings;  that  is,  intractable 
epilepsy  patients  who  receive  the 
neurodiagnostic  monitoring  do  in  fact 
incur  charges  greater  than  those  of  other 
intractable  epilepsy  cases  and  of  all 
other  patients  in  the  same  DRGs. 
Although,  in  the  past,  there  has  been  a 
problem  with  the  underreporting  of 
procedure  code  89.19  and  an  inability  to 
identify  the  extent  of  use  of  this 
procedure,  we  note  that  there  has  been 
a  substantial  increase  in  reporting  in  the 
FY  1993  data.  The  number  of  cases  now 
appears  to  more  accurately  match  the 
volume  predicted  in  the  past  by  the 
epilepsy  treatment  centers.  The  results 
of  this  analysis  are  summarized  in  the 
following  table: 


DRG 

Intractable 

epilepsy 

Nonintractable 

epilepsy 

24  with  89.19  ... 

$13,493 

$9.71 1 

(104) 

(28) 

24  w/o  89.19  .... 

$10,318 

$8,521 

(1.048) 

(9,567) 

25  with  89.19  ... 

$%.178 

$9,544 

(359) 

(77) 

25  w/o  89.19  .... 

$5,529 

$4,553 

(773) 

(3.734) 

26  with  89.19  ... 

0 

0 

26  w/o  89.19  .... 

0 

$4,003 

(6) 

The  commenters  recommend  that,  in 
revising  the  DRGs,  we  target  the  under 
age  60  patients  who  are  hospitalized 
with  intractable  epilepsy  and  receive  a 
neurodiagnostic  work-up  with  video- 
telemetered  monitoring.  We  used  age  65 
rather  than  age  60  in  our  analysis 
because  that  is  a  natural  age  break  in  the 
Medicare  patient  population.  That  is, 
patients  under  age  65  who  receive 


Medicare  benefits  qualify  on  the  basis  of 
disability  rather  than  on  the  basis  of  age. 
We  do  not  believe  the  difference  in  age 
break  is  significant. 

Oiur  analysis  identified  335  cases  of 
intractable  epilepsy  with  video- 
telemetered  monitoring  in  DRG  25  that 
were  under  age  65.  (We  concentrated  on 
DRG  25  as  suggested  by  the  commenters 
because  patients  admitted  for 
neurodiagnostic  monitoring  must  be 
relatively  healthy  and,  thus,  do  not 
usually  have  any  complicating 
conditions.)  The  average  charge  for  all 
intractable  epilepsy  patients  in  DRG  25 
with  procedure  89.19  was  $10,178. 
When  age  less  than  65  was  taken  into 
account,  the  average  charge  was 
$10,368,  compared  to  an  average  of 
$7,527  for  the  24  patients  age  65  and 
over.  The  following  table  summarizes 
the  DRG  25  average  charges  for 
intractable  epilepsy  patients  under  age 
65  compared  to  other  patients: 


DRG  25 

Age  <65 

Age  >65 

All  Ages 

All  Cases . . . 

$4,740 

$4,737 

$4,738 

($7,422) 

(13,034) 

(20,456) 

Intractable  Epilepsy  Cases  . . . 

$7,323 

$5,313 

$7,003 

(952) 

(180) 

(1.132) 

Intractable  Epilepsy  Cases  with  89.19 . 

$10,368 

$7,527 

$10,178 

(335) 

(24) 

(359) 

Intractable  Epilepsy  Cases  w/o  89.19  . 

$5,670 

$4,973 

$5,529 

(617) 

(156) 

(773) 

Nonintractable  Epilepsy  Cases  with  89.19  . 

$10,078 

$7,913 

$9,544 

(58) 

(19) 

(77) 

Nonintractable  Epilepsy  Cases  w/o  89.19 . 

$4,180 

$4,808 

$4,553 

(1.520) 

(2.214) 

(3.734) 

While  we  concur  with  the 
commenters  that  the  average  charges  for 
intractable  epilepsy  receiving  video- 
telemetered  monitoring  are  indeed 
greater  than  those  who  do  not,  our 
findings  indicate  that  this  is  more  a 
function  of  the  procedure  than  age  of 
the  patient.  The  highest  charges  of  any 
group  are  those  intractable  epilepsy 
cases  with  procedure  89.19  in  DRG  24 
($13,493  for  104  cases).  The  average 
charge  for  all  intractable  epilepsy  cases 
with  procedure  code  89.19  is  $10,922, 
while  those  under  65  in  DRG  24  have 
average  charges  of  $13,452  and  those 


under  65  in  DRG  25  average  $10,368. 
Thus,  based  on  the  FY  1993  data,  the 
majority  of  the  intractable  epilepsy 
cases  under  age  65  who  receive  video- 
telemetered  monitoring  classify  to  DRG 
25  (79  percent:  335  cases  of  423). 
However,  the  highest  average  charges 
for  this  age  group  and  procedure  are 
found  in  DRG  24.  In  addition,  the 
nonintractable  epilepsy  patients  under 
age  65  who  receive  procedure  code 
89.19  in  DRG  25  averaged  charges  of 
$10,078,  only  slightly  lower  than  the 
average  charge  for  the  intractable 


epilepsy  cases  in  the  same  DRG  and  age 
category. 

At  the  request  of  one  commenter,  we 
reviewed  the  number  of  cases  with 
diagnosis  code  780.3  (Convulsions)  and 
found  this  diagnosis  accounted  for  61 
percent  of  the  total  cases  in  DRGs  24 
through  26  (47,340  of  77,540  cases). 
Intractable  epilepsy  was  reported  as  a 
secondary  diagnosis  in  only  10  of  these 
cases,  with  an  average  charge  of  $3,502; 
nonintractable  epilepsy  was  a  secondary 
diagnosis  in  81  instances,  with  an 
average  charge  of  $6,351.  We  note  that, 
in  response  to  the  commenter’s 
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suggestion  that  these  cases  would  be 
more  appropriately  coded  to  diagnosis 
345.91,  ^e  coding  notes  for  345.91 
specifically  excludes  conditions  coded 
to  780.3.  We  agree  with  the  commenter 
this  change  in  coding  be  pursued 
through  the  ICD-9-CM  Coordination 
and  Maintenance  Committee. 

As  a  result  of  our  analysis,  we  note 
that,  as  a  group,  the  intractable  epilepsy 
cases  are  not  the  most  resource¬ 
intensive  set  of  cases  assigned  to  DRGs 
24  through  26.  The  highest  voliune  of 
epilepsy  cases  are  coded  345.3 
(Epilepsy,  Grand  Mai  status),  with  5,708 
cases  reported  in  the  FY  1993  MedPAR 
and  an  average  charge  of  $12,324.  Of  the 
epilepsy  diagnoses,  the  average  charge 
for  grand  md  epilepsy  is  exceeded  only 
by  intractable  epilepsy  partialis 
continua  (diagnosis  code  345.71)  with 
an  average  charge  of  $13,346  but  only  47 
cases. 

In  response  to  the  commenter’s 
contention  that  epilepsy  centers  are  at 
financial  rislc,  we  also  evaluated  the 
distribution  of  epilepsy  cases  across 
hospitals.  We  found  830  hospitals 
admitted  patients  with  intractable 
epilepsy;  3,141  hospitals  treated 
patients  with  nonintractable  epilepsy. 

Of  those  hospitals  treating  intractable 
epilepsy  cases,  only  5  percent  of  these 
hospitals  (44)  treated  10  or  more  cases, 
while  2.3  percent  treated  20  or  more 
cases.  The  vast  majority  (86  percent) 
treated  3  or  fewer  cases  (711  of  830 
hospitals).  As  in  our  prior  analyses,  we 
found  that  among  the  high  volume 
hospitals,  charges  for  these  cases  were 
normally  distributed,  with 
approximately  50  percent  above  the 
average  charge  and  50  percent  below  the 
average. 

Of  tne  30  recognized  epilepsy 
treatment  centers,  only  23  reported  any 
intractable  epilepsy  discharges  in  FY 
1993.  The  remaining  epilepsy  centers 
are  either  children’s  hospitals  and  are 
excluded  firom  the  prospective  payment 
system  or  did  not  treat  intractable 
epilepsy  patients  in  FY  1993. 
Approximately  70  percent  (16  of  23 
centers)  treated  10  or  more  cases;  less 
than  2  percent  treated  fewer  than  4 
intractable  epilepsy  cases.  However,  of 
the  total  2,284  intractable  epilepsy 
cases,  less  than  18  percent  (405  cases) 
were  admitted  to  epilepsy  treatment 
centers.  The  average  charge  per 
intractable  epilepsy  case  treated  at  an 
epilepsy  treatment  center  was  $9,546, 
only  slightly  higher  than  the  $8,820 
average  charge  at  all  hospitals. 

Although  the  distribution  of 
intractable  epilepsy  patients  across 
hospitals  tends  to  minimize  the  impact 
of  higher  charges  on  any  one  hospital, 
we  acknowledge  that,  even  thou^  the 


volume  of  hospitals  is  small,  many 
hospitals  treating  high  cumbers  of 
intractable  epilepsy  patients  may  incur 
charges  above  the  average.  Hiis  is 
particularly  true  for  the  specialized 
treatment  centers.  However,  we  note 
that  these  hospitals  are  for  the  most  part 
large  urban  or  teaching  hospitals  or  both 
and,  as  such,  receive  some  of  the  highest 
Medicare  payment  rates. 

We  are  not  recommmding  any  DRG 
modification  for  epilepsy  cases  at  this 
time.  Although  the  intractable  epilepsy 
cases,  especially  those  using  procedure 
89.19,  result  in  higher  charges  than 
other  cases  in  the  same  DRGs,  the 
difference  is  neither  clearly  defined  by 
age  category  or  DRG  nor  of  sufficient 
volume  to  justify  a  separate  DRG  for 
these  patients.  Therefore,  we  do  not 
accept  the  commenters’ 
recommendation  that  we  create  a  DRG 
for  intractable  epilepsy  patients,  imder 
age  60,  using  video-telemetered 
monitoring. 

Comment:  Another  commenter 
expressed  concern  that  the  current 
Medicare  payment  policy  may  be  having 
an  adverse  effect  on  patient  access  for 
those  intractable  epilepsy  cases 
retiring  neurodiagnostic  monitoring. 

Response:  As  noted  above,  in  our 
response  to  cochlear  implant  comments, 
hospitals  may  not  refuse  to  offer  a 
covered  service  to  Medicare  patients  if 
they  provide  this  same  service  to  other 
patients. 

d.  Heart  Assist  Devices. 

Comment:  We  received  several 
comments  concerning  the  DRG 
assignment  of  and  payment  for  the 
implantation  of  ventricular  assist 
devices.  The  commenters  believe  that 
the  current  assignment  of  this  procedure 
(procedure  code  37.62)  to  DRGs  110  and 
111  (Major  Cardiovascular  Procedures) 
was  made  based  on  outdated  data  and 
does  not  reflect  cmrent  practice. 

The  commenters  note  that  only  one 
heart  assist  device,  the  BVS  5000 
biventricular  support  system,  has 
received  approval  from  the  Food  and 
Drug  Administration  (FDA)  and  is 
covered  by  Medicare  when  used  in 
patients  suffering  from  postcardiotomy 
ventricular  dysfunction.  (See  section 
65-15  of  the  Medicare  Coverage  Issues 
Manual  (HCFA  Pub.  6).)  One  of  the 
commenters,  the  manufacturer  of  the 
BVS  5000,  submitted  the  results  of  a 
study  it  commissioned  to  analyze  the 
current  Medicare  payments  for  that 
device. 

The  study  analyzed  the  hospital  bills 
for  36  cases  of  implantation  of  the  heart 
assist  device  that  were  performed  at  13 
hospitals.  Using  the  information  on  the 
hospital  bills,  total  hospital  charges 
were  calculated  for  each  of  the  36  cases 


and  then  standardized  using  Medicare 
formulas  and  adjustment  factors.  (The 
36  cases  are  a  sample  of  all  patients 
receiving  the  BVS  5000  and  are  not 
restricted  to  Medicare  beneficiaries.) 

The  results  of  the  study  indicated  that 
the  average  standardizi^  charge  for  the 
36  cases  was  consistently  mu^  higher 
than  the  average  standardized  charge  for 
each  of  the  nine  DRGs  to  which  these 
cases  would  have  been  assigned. 

Overall,  the  average  standa^ized  charge 
for  the  36  cases  was  $155,396,  compared 
to  an  estimated  average  DRG  payment  of 
$30,488,  exclusive  of  capital  and  outlier 
payments. 

Using  the  average  standardized  charge 
of  $155,396,  the  study  imputes  a  DRG 
weight  of  19.3803  for  these  cases.  Even 
if  the  cases  that  would  group  to  DRG 
103  (Heart  Transplant)  and  DRG  483 
(Tracheostomy  Except  for  Face,  Mouth, 
and  Neck  Diagnoses)  are  excluded,  the 
average  standardized  charge  is  still 
$114,299,  implying  a  wei^t  of  14.2548. 
Based  on  this  result,  the  study 
recommends  that  the  BVS  5000  cases  be 
reassigned  firom  DRGs  110  and  111  to 
DRG  103,  which,  with  an  FY  1994 
weight  of  14.0215,  is  the  most 
appropriate  DRG  assignment  in  MDC  5 
(Diseases  and  Disorders  of  the 
Circulatory  System).  In  addition,  fiom  a 
clinical  perspective,  both  patients 
assigned  to  DRG  103  and  those  who 
receive  a  BVS  5000  are  seriously  ill, 
have  cardiac  dysfunction  that  cannot 
continue  to  sustain  life,  and  require 
lengthy  and  intensive  hospital  care. 

Finally,  one  commenter  expressed 
concern  that  the  volume  of  cases  in  the 
FY  1993  MedPAR  file  with  procedure 
code  37.62  (406  cases)  indicates  that 
many  of  the  Medicare  patients  are 
receiving  nonapproved  heart  assist 
devices  that  should  be  excluded  firom 
Medicare  payment.  The  commenter 
suggested  that  hospitals  should  be 
directed  to  use  code  37.62  only  for 
procedures  involving  FDA-approved 
and  Medicare-covert  devices. 

Response:  Our  analysis  of  the  FY  1993 
MedPAR  file  identified  406  cases  with 
a  procedure  code  of  37.62. 
Approximately  10  percent  of  these  cases 
(38  cases)  were  assigned  to  DRGs 
outside  of  MDC  5,  with  the  highest 
volume  (25  cases)  classified  to  DRG  483, 
Of  the  remaining  368  cases,  266  were 
assigned  to  DRGs  other  than  DRGs  110 
and  111.  Therefore,  there  were  only  102 
cases  (approximately  25  percent  of  the 
total)  that  were  assigned  to  a  DRG  based 
on  the  presence  of  a  heart  assist  device 
(96  cases  to  DRG  110  and  6  cases  to  DRG 
111).  In  DRG  110,  the  average 
standardized  charge  for  cases  with 
procedure  code  37.62  was  $39,038  and 
the  average  for  all  cases  in  that  DRG  was 
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$32,939.  For  the  6  cases  assigned  to 
DRG  111,  the  average  standardized 
charge  was  $57,375  compared  to 
$18,259  for  all  cases  in  that  DRG. 

Based  on  the  results  of  our  analysis, 
we  do  not  believe  that  the  cases  of 
implantation  of  a  heart  assist  system 
assigned  to  DRG  110  are  vastly 
underpaid.  In  fact,  the  average  charge 
for  those  cases  is  only  $6,000  higher 
than  the  other  cases  in  the  DRG  and  is 
well  within  the  normal  range  of  charges 
for  DRG  110.  In  addition,  although  the 
average  charge  for  the  6  cases  assigned 
to  DRG  111  is  much  higher  than  the 
overall  average  (almost  $40,000  more), 
the  exclusion  of  one  extremely 
expensive  case  (standardized  charge  of 
$258,172)  results  in  an  average  charge  of 
$17,218  for  the  remaining  5  cases, 
which  is  below  the  DRG  111  average 
charge.  We  note  that  the  expensive  case 
would  have  received  a  large  outlier 
payment  in  addition  to  its  operating  and 
capital  DRG  payments. 

Unlike  the  manufacturer’s  study, 
which  identified  specific  cases  using  the 
FDA-approved  device,  we  are  not  able 
to  distinguish  the  approved  device  from 
other  devices  which  are  still 
investigational.  Based  on  the  volume  of 
cases  in  the  FY  1993  data,  we  are  certain 
that  several  different  devices  are  being 
captured  by  the  37.62  code  for  heart 
assist  implants.  We  note  that  the  cases 
in  this  file  were  all  discharged  prior  to 
the  date  the  BVS  5000  was  approved  for 
coverage  (October  1, 1993).  Therefore, 
with  the  exception  of  those  limited 
cases  in  which  contractor  discretion  has 
been  exercised,  there  are  no  covered 
devices  in  the  FY  1993  MedPAR  file, 
including  the  BVS  5000  cases.  The 
manufacturer  of  the  BVS  5000  declined 
to  honor  our  request  for  a  list  of  the 
hospitals  that  purchase  and  implant  its 
device.  A  list  of  identified  hospitals 
could  help  us  to  narrow  our  analysis  to 
cases  that  are  likely  to  be  covered  under 
Medicare. 

Because  of  our  inability  to  identify 
specifically  the  FDA-approved  device, 
we  cannot  determine  the  DRG 
distribution  nor  the  charges  attributable 
to  the  implant  of  the  BVS  5000.  Nor  is 
it  possible  to  identify  those  cases  where 
the  heart  assist  device  is  used  as  a 
bridge  to  heart  transplant,  for  which  it 
is  not  covered  under  Medicare  policy. 
Therefore,  at  this  time,  we  do  not 
believe  that  we  have  enough 
information  to  recommend  any  change 
in  DRG  classification  for  this  device. 
Based  on  the  data  available,  it  does  not 
appear  that  DRGs  110  and  111  are 
inappropriate  designations  for 
procedure  code  37.62. 

We  cannot  advise  hospitals  that  they 
may  use  procedure  code  37.62  only  for 


those  devices  that  are  approved  and 
covered  under  Medicare.  The  ICD-9- 
CM  procedure  codes  are  not  the 
exclusive  domain  of  Medicare  payment 
policy.  These  codes  are  used  by  many 
other  organizations  and  agencies  for 
various  health-related  purposes.  We 
suggest  that  the  commenters  contact 
Patricia  E.  Brooks,  co-chairperson  of  the 
ICD-9-CM  Coordination  and 
Maintenance  Committee,  concerning  the 
feasibility  of  creating  a  procedure  code 
specific  to  implant  of  the  FDA-approved 
biventricular  support  system.  Ms. 

Brooks’  address  is  set  forth  in  section 
II.B.7  of  this  preamble. 

e.  Automatic  implantable  cardioverter 
defibrillator  (AICD)  procedures  (DRG 
1 16).  For  several  years,  we  have 
received  correspondence  concerning  the 
appropriate  DRG  assignment  of  certain 
procedures  involving  automatic 
implantable  cardioverter  defibrillators 
(AICDs).  When  a  patient  whose 
principal  diagnosis  is  classified  to  MDC 
5  (Diseases  and  Disorders  of  the 
Circulatory  System)  receives  a  total 
AICD  system  implant  or  replacement 
(procedure  code  37.94),  the  case  is 
assigned  to  DRG  104  or  105  (Cardiac 
Catheterization).  However,  prior  to 
October  1, 1992,  if  a  procedure  was 
performed  that  involved  the 
implantation  or  replacement  of  only 
part  of  the  AICD  system  (that  is, 
replacement  or  implant  of  either  the 
leads  or  pulse  generator  only),  the  case 
was  assigned  to  DRG  120  (Other 
Circulatory  System  OR  Procedures). 
Effective  with  discharges  occurring  on 
or  after  October  1, 1992,  these 
procedures  were  assigned  to  DRG  116 
(Other  Permanent  Cardiac  Pacemaker 
Implant  or  AICD  Lead  or  Generator 
Procedure).  Although  we  proposed  no 
further  changes  to  this  DRG  assignment 
for  FY  1995,  we  received  several 
comments. 

Comment:  Commenters  requested  that 
we  change  the  DRG  assignment  for 
procedures  in  which  replacement  or 
implantation  of  only  part  of  the  AICD 
system  (either  the  leads  or  pulse 
generator)  is  performed  from  DRG  116  to 
DRG  115  (Permanent  Cardiac  Pacemaker 
Implantation  with  AMI,  Heart  Failure  or 
Shock).  The  relevant  procedure  codes 
are  the  following:  37.95  (Implantation  of 
automatic  cardioverter/defibrillator 
lead(s)  only),  37.96  (Implantation  of 
automatic  cardioverter/ defibrillator 
pulse  generator  only),  37.97 
(Replacement  of  automatic  cardioverter/ 
defibrillator  lead(s)  only),  37.98 
(Replacement  of  automatic  cardioverter/ 
defibrillator  pulse  generator  only). 

The  commenters  expressed  concern 
that,  even  with  the  revised  classification 
to  DRG  116,  hospitals  are  not  adequately 


compensated  for  these  procedures. 

Based  on  the  results  of  an  August  1992 
study  commissioned  by  the  only  AICD 
manufacturer  at  that  time,  the 
commenters  estimate  that  these 
procedures  should  be  assigned  to  a  DRG 
with  a  relative  weight  of  3.7300.  (The 
FY  1995  relative  weights  for  DRGs  115 
and  116  are  3.5936  and  2.4514, 
respectively.)  Therefore,  the 
commenters  assert  that  assignment  of 
AICD  cases  to  DRG  115  would  be  more 
equitable. 

Response:  As  explained  in  detail  in 
the  September  1, 1992  final  rule  (57  FR 
39749),  the  current  clinical  composition 
and  relative  weights  of  the  surgical 
DRGs  in  MDC  5  do  not  offer  a  perfect 
match  with  the  AICD  cases.  After 
reviewing  the  current  DRGs  in  terms  of 
clinical  coherence  and  similar  resource 
use,  we  determined  that  DRG  116  was 
the  best  fit  possible. 

Since  reassignment  of  these 
procedures  to  DRG  116,  we  have 
annually  reanalyzed  the  cases  based  on 
the  most  recent  data.  Based  on  data  in 
the  1993  MedPAR  file,  the  average 
standardized  charge  for  AICD  cases  was 
$27,999  for  the  1,933  cases  assigned  to 
DRG  116.  The  average  standardized 
charge  for  all  cases  in  DRG  116  was 
$19,456  and,  for  DRG  115,  $29,001. 
Although  the  $8,543  difference  between 
the  average  charge  for  AICD  cases  in 
DRG  116  and  all  cases  in  DRG  116  is 
within  the  normal  range  of  charges  for 
that  DRG,  the  difference  in  charges  has 
grown  over  the  last  2  years. 

The  average  length  of  stay  for  these 
AICD  cases  is  4.6  days  compared  to  4.6 
for  all  cases  in  DRG  116.  However,  the 
length  of  stay  for  cases  in  DRG  115  is 
12.8  days.  In  general,  the  patients 
classified  to  DRG  115  are  seriously  ill 
and  the  long  length  of  stay  supports  this 
contention.  We  believe  that  even  though 
the  average  charge  for  an  AICD  case  is 
closer  to  the  average  charge  in  DRG  115 
than  that  of  DRG  116,  clinically,  the 
AICD  patients  are  much  more  similar  to 
the  patients  classified  to  DRG  116  than 
those  in  DRG  115.  Thus,  it  is  the  cost 
of  the  AICD  device  thakis  responsible 
for  the  high  average  charge  for  these 
cases  and  not  the  intensity  of  hospital 
services  required  to  treat  the  patient. 

Although  originally  there  was  only 
one  AICD  device  on  the  market,  others 
have  become  approved  and  are  now 
available  for  hospitals.  We  believe  that 
with  these  new  devices,  increased 
competition  may  result  in  a  decrease  in 
the  price  and  a  corresponding  drop  in 
the  average  charge  for  a  hospital  stay  for 
AICD  procedures.  In  any  case,  as  with 
the  cochlecir  implants  discussed  above 
in  this  section  of  the  preamble,  we  are 
reluctant  to  provide  higher  DRG  weights 
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for  categories  of  cases  that  are  made 
costly  due  to  the  cost  of  a  device.  We 
do,  however,  acknowledge  that  this 
problem  with  new  technologies  is 
increasing  and  we  are  interested  in 
finding  a  cost-effective  solution  to  the 
problem.  In  the  meantime,  we  believe 
continued  assignment  of  AICD  implant 
cases  to  DRG 116  is  appropriate.  We 
will  continue  reviewing  this  issue 
during  FY  1995. 

/.  DRG  Assignment  Issues.  Among  the 
comments  received  on  the  proposed 
rule  were  three  inquiries  regarding  DRG 
case  assignments.  These  comments, 
although  unrelated  to  any  changes  in 
the  proposed  rule,  are  representative  of 
the  types  of  questions  that  we  receive 
throughout  the  year  concerning  DRG 
assignment.  We  are  responding  to  these 
comments  in  this  final  rule  in  the 
interest  of  public  information  and 
clarification  of  the  DRG  classification 
system. 

Comment:  One  commenter  requests 
an  explanation  of  why  a  patient  with  a 
principal  diagnosis  of  osteomyelitis 
(diagnosis  code  730.xx)  who  has  a  toe 
amputation  (procedure  code  84.11)  is 
assigned  to  DRG  225  (Foot  Procedures) 
with  a  proposed  FY  1995  weight  of 
0.9056  when  a  patient  with  the  same 
principal  diagnosis  who  has  ho  surgical 
intervention  is  assigned  to  higher- 
weighted  DRG  238  (Osteomyelitis),  with 
a  proposed  weight  of  1.4971.  The 
commenter  suggests  that  a  more 
appropriate  assignment  for  the  toe 
amputation  would  be  DRGs  233  and  234 
(Other  Musculoskeletal  System  and 
Connective  Tissue  OR  Procedures)  with 
proposed  weights  of  1.9004  and  .9497, 
respectively. 

Response:  The  classification  of  a  case 
to  a  DRG  begins  with  assignment  to  an 
MDC  based  on  principal  diagnosis.  A 
patient  with  osteomyelitis  is  assigned  to 
MDC  8  (Diseases  and  Disorders  of  the 
Musculoskeletal  System  and  Connective 
Tissue).  The  next  step  is  to  group  the 

Sse  into  the  appropriate  DRG  within 
at  MDC.  If  an  operating  room 
procedure  is  performed,  the  case  will 
group  to  one  of  the  smgical  DRGs  in 
MDC  8.  A  case  with  the  same  principal 
diagnosis  code  and  no  surgical 
procedure  will  group  to  a  medical  DRG. 

The  DRG  relative  weights  assigned  to 
a  particular  DRG  are  based  on  the 
average  amount  of  resources  used  in 
treating  the  patients  in  that  DRG,  as 
measured  by  total  charges,  relative  to 
the  average  resources  used  to  treat  all 
patients.  The  commenter  assumes  that  a 
case  in  which  surgery  is  performed  has 
higher  resource  use  and,  therefore, 
should  have  a  weight  that  is  higher  than 
a  case  in  which  no  surgery  is  performed. 
This  assumption  is  unfounded  since 


many  other  aspects,  including  length  of 
stay  and  severity  of  illness,  also  accovmt 
for  resource  use.  In  fact,  cases  in  DRG 
225  have  a  much  shorter  average  length 
of  stay  (5.2  days)  than  cases  in  DRG  238 
(12.8  days).  One  reason  we  have  found 
for  lower  relative  weights  in  some 
surgical  DRGs  as  compared  to  medical 
DRGs  in  the  same  MDC  is  the  fact  that 
often  the  patients  in  the  surgical  DRG 
have  received  a  clear  diagnosis  and 
begin  treatment  soon  after  they  are 
admitted  to  the  hospital.  On  the  other 
hand,  some  medical  cases  involve 
lengthy  medical  diagnostic  workup  and 
testing  to  discover  both  the  reason  for 
the  hospital  stay  and  the  treatment  that 
should  be  given. 

The  cades  that  group  to  DRG  225 
receive  one  of  several  well-defined, 
relatively  low-resource  use  procedures 
and  are  discharged  within  a  few  days. 
However,  the  cases  that  group  to  DRG  - 
238  encompass  a  large  range  of 
principal  diagnoses,  many  of  which  can 
take  several  c^s  to  diagnose  and  treat. 

Comment:  The  same  commenter  is 
also  concerned  about  a  case  in  which  a 
patient  is  admitted  with  chest  pain,  has 
a  cardiac  catheterization,  and  is 
ultimately  diagnosed  with  a  noncardiac 
diagnosis  such  as  gastritis.  In  this 
scenario,  the  case  is  assigned  to  a  DRG 
consistent  with  the  principal  diagnosis 
of  gastritis,  and  the  cardiac 
catheterization  does  not  affect  the  DRG 
assignment.  The  commenter,  therefore, 
believes  that  the  hospital  is  not  being 
adequately  compensated  for  the 
resources  expended.  If  the  same  patient 
had  been  determined  to  have  a  cardiac 
condition,  the  catheterization  would 
have  counted  in  DRG  assignment. 

Response:  As  discussed  above,  the 
classification  of  a  case  to  a  DRG  begins 
with  assignment  to  an  MDC  based  on 
the  principal  diagnosis.  In  order  to 
maintain  Ae  integrity  of  the  system, 
cases  must  be  assigned  to  DRGs  to 
which  they  are  most  clinically  related. 
Cardiac  catheterization  is  a  non-OR 
procedme  that  is  considered  for  DRG 
assignment  within  MDC  5,  but  is  treated 
as  any  other  non-OR  procedure  in  all 
the  other  MDCs.  This  policy  recognizes 
the  fact  that  catheterization  is  an 
important  determinant  in  the  resources 
used  in  the  cardiac  cases  in  MDC  5. 
However,  it  is  not  generally  associated 
vrith  treatment  or  diagnosis  in  other 
MDCs. 

Under  the  prospective  payment 
system.  Medicare  does  not  pay  for  the 
costs  of  individual  cases.  Because  it  is 
a  system  based  on  an  averaging  process, 
some  cases  in  a  particular  DRG  w’ill 
incur  costs  in  excess  of  payment  while 
others  will  receive  payment  in  excess  of 
costs.  Thus,  although  a  patient  with  a 


principal  diagnosis  of  gastritis  who 
receives  a  cardiac  catheterization  may 
consume  more  resources  than  the 
average  patient  with  that  diagnosis, 
there  will  no  doubt  be  patients  with  the 
same  principal  diagnosis  and  DRG 
assignment  who  consume  fewer  than 
average  resources. 

Comment:  Another  commenter 
questions  the  assignment  of  a  patient 
with  pulmonary  edema  and  heart 
disease  (principal  diagnosis  code  428.0 
(Congestive  heart  failure))  who  requires 
mechanical  ventilation  to  DRG  127 
(Heart  Failme  and  Shock)  with  a  final 
FY  1995  relative  weight  of  1.0239. 
However,  a  patient  with  acute 
pulmonary  edema  and  no  heart 
condition  (principal  diagnosis  code  of 
518.4  (Acute  edema  of  lung, 
unspecified))  who  requires  mechanical 
ventilation  is  assigned  to  DRG  475 
(Respiratory  System  Diagnosis  with 
Ventilator  Support)  with  a  FY  1995 
relative  weight  of  3.7005.  Again,  the 
commenter  cannot  understand  the 
different  payment  amount  for  the  same 
type  of  case. 

Response:  Although  these  cases 
exhibit  the  same  symptom  (pulmonary 
edema),  the  principal  diagnoses  are 
assigned  to  two  different  MDCs.  Under 
our  current  system,  mechanical 
ventilation  is  a  determining  factor  in  the 
assignment  of  cases  in  MDC  4. 

Therefore,  the  case  that  groups  to  that 
MDC  is  classified  to  a  DRG  based  on  the 
mechanical  ventilation.  In  all  other 
ME)Cs,  the  use  of  mechanical  ventilation 
is  not  considered  in  the  assignment  of 
the  case.  In  the  September  1, 1993  final 
rule,  we  discussed  our  intention  to 
analyze  cases  with  mechanical 
ventilation  in  all  MDCs  and  to  consider 
the  appropriate  placement  of  these  cases 
as  a  part  of  our  larger  DRG  refinement 
work  (58  FR  46285.)  As  we  have 
discussed  above  in  section  II.B.8  of  this 
preamble,  that  refinement  will  not  be 
implemented  before  FY  1996. 

C.  Recalibration  of  DRG  Weights 

We  proposed  to  use  the  same  basic 
methodology  for  the  FY  1995 
recalibration  as  we  did  for  FY  1994.  (See 
the  September  1, 1993  final  rule  (58  FR 
46290).)  That  is,  we  proposed  to 
recalibrate  the  weights  based  on  charge 
data  for  Medicare  discharges.  However, 
we  proposed  to  use  the  most  current 
charge  information  available,  the  FY 
1993  MedPAR  file,  rather  than  the  FY 
1992  MedPAR  file.  The  MedPAR  file  is 
based  on  fully-coded  diagnostic  and 
surgical  procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  were  constructed  from 
FY  1993  MedPAR  data,  received  by 
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HCFA  through  December  1993,  from  ail 
hospitals  subject  to  the  prospective 
pa)anent  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The  FY 
1993  Mc^AR  file  at  that  time  included 
data  for  approximately  10.5  million 
Medicare  discharges.  The  MedPAR  file 
updated  through  June  1994  includes 
data  from  approximately  10.7  million 
discharges  and  is  the  file  used  to 
calculate  the  weights  set  forth  in  Table 
V  of  the  addendum  to  this  final  rule. 

The  methodology  used  to  calculate 
the  DRG  relative  weights  from  the  FY 
1993  MedPAR  file  is  as  follows: 

•  To  the  extent  possible,  all  the 
claims  were  regrouped  using  the  revised 
DRG  classification  revisions  discussed 
above  in  section  I1.B  of  this  preamble. 

As  noted  in  section  II.B.4,  due  to  the 
unavailabibty  of  revised  GROUPER 
software,  we  simulate  most  major 
classification  changes  to  approximate 
the  placement  of  cases  under  the 
proposed  reclassification.  However, 
there  are  some  changes  that  cannot  be 
modeled. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment 

•  The  average  standardized  change 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  ^1  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight. 

•  We  established  the  relative  weight 
for  heart  transplants  (DRG  103)  and  liver 
transplants  (DRG  480)  in  a  manner 
consistent  with  the  methodology  for  all 
other  DRGs  except  that  the  transplant 
cases  that  were  used  to  establish  the 
weights  were  limited  to  those  Medicare- 
approved  heart  and  liver  transplant 
centers,  respectively,  that  have  cases  in 
the  FY  1993  MedPAR  file.  Similarly,  we 
limited  the  lung  transplant  cases  that 
were  used  to  establish  the  weight  for 
DRG  495  (Lung  Transplant)  to  those 
hospitals  that  are  established  lung 
transplant  centers. 

•  Acquisition  costs  for  kidney,  heart, 
liver,  and  lung  transplants  are  paid  on 
a  reasonable  cost  basis.  Unlike  other 


excluded  costs,  the  acquisition  costs  are 
concentrated  in  specific  DRGs  (DRG  302 
(Kidney  Transplant);  DRG  103  (Heart 
Transplant);  DRG  480  (Liver 
Transplant);  and  DRG  495  (Limg 
Transplant)).  Because  these  costs  are 
paid  separately  from  the  prospective 
payment  rate,  it  is  necessary  to  make  an 
adjustment  to  prevent  the  relative 
weights  for  these  DRGs  from  including 
the  effect  of  the  acquisition  costs. 
Therefore,  we  subtracted  the  acquisition 
charges  from  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  before  computing  the  average 
charge  for  the  DRG  and  before 
eliminating  statistical  outliers. 

When  we  recahbrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimiun 
number  of  cases  required  to  compute  a 
reasonable  weight  We  proposed  to  use 
that  same  case  threshold  in  recalibrating 
the  DRG  weights  for  FY  1995,  Using  the 
final  FY  1993  MedPAR  data  set,  there 
are  35  DRGs  that  contain  fewer  than  10 
cases.  We  computed  the  weight  for  the 
35  low-volume  DRGs  by  adjusting  the 
original  weights  of  these  DRGs  by  the 
percentage  change  in  the  average  weight 
of  the  cases  in  the  remaining  DRGs. 

The  weights  developed  according  to 
the  methodology  de^ribed  above,  using 
the  DRG  classification  changes,  result  in 
an  average  case  weight  that  is  different 
from  the  average  case  weight  before 
recalibration.  Therefore,  the  new 
weights  are  normalized  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  before 
recalihration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  neither  increases  nor  decreases 
total  payments  under  the  prospective 
payment  system. 

Although  we  received  no  comments 
on  the  recalibration  of  the  DRG  weights, 
we  did  receive  two  comments  that  relate 
to  that  process. 

Comment:  Two  commenters  were 
concerned  that  the  proposed  FY  1995 
DRG  weights  for  certain  transplant  cases 
were  lower  than  the  weights  that  were 
in  effect  for  FY  1994.  The  DRGs  in 
question  are  those  for  liver  transplants 
(DRG  480)  and  heart  transplants  (DRG 
103).  The  commenters  believe  that  these 
cases  are  getting  more  costly,  not  less, 
as  the  lower  weights  would  lead  one  to 
believe.  The  commenters  suggest  that 
we  further  investigate  the  data  on  these 
cases. 

Response:  Every  year  when  the 
relative  weights  are  recalibrated,  we  use 
charge  information  from  the  most  recent 
Medicare  data  available.  That  is,  we  use 
the  charges  reported  by  hospitals  for  the 
cases  paid  under  each  DRG.  Therefore, 


any  change  in  the  relative  weight  of  a 
DRG  is  directly  related  to  the  average 
charge  of  the  cases  classified  to  that 
DRG  compared  to  the  average  charge  of 
all  the  cases. 

The  average  charges  used  to  calculate 
the  weight  for  DRG  103  actually 
increased  between  the  FY  1992  data 
used  to  calculate  the  FY  1994  weights 
and  the  FY  1993  data  used  to  calculate 
the  FY  1995  weights;  however,  the 
average  charge  for  DRG  480  decreased. 
The  average  charge  for  DRG  103 
increased  from  $105,748  to  $107,489 
and  the  average  charge  for  DRG  480 
decreased  from  $146,824  to  $144,843. 
These  changes  reflect  an  increase  of  less 
than  2  percent  in  the  charges  for  DRG 
103  and  a  decrease  of  slightly  more  than 
1  percent  in  the  charges  for  DRG  480. 
However,  the  average  charge  of  all  cases 
in  the  2  years  increased  from  $10,483  to 
$11,108,  an  increase  of  6  percent.  Thus, 
the  wei^ts  of  DRG  103  and  480  both 
decrease  between  FY  1994  and  FY  1995 
because  the  change  in  the  average 
charges  for  those  DRGs  is  less  than  the 
increase  in  the  average  charge  for  all 
cases. 

We  note  that  the  relative  weight  of 
DRG  103  has  been  slightly  erratic  in  the 
last  5  years,  with  a  low  of  12.5568  in  FY 
1993  and  a  high  of  14.0323  in  FY  1992. 
This  is  not  unusual  for  a  relatively  low 
volume  DRG  (under  400  cases)  with  a 
large  range  of  reported  charges 
(approximately  $25,000  to  $600,000).  A 
few  very  low  or  very  high  charge  cases 
can  make  a  dramatic  difference  in  the 
DRG  weight.  Regarding  DRG  480,  we 
note  that  the  weight  has  been  steadily 
decreasing  since  FY  1992  (relative 
weight  of  22.8213). 

Section  1886(d)(4KC)(iii)  of  the  Act 
requires  that  beginning  with  FY  1991, 
reclassification  and  recahbration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes. 
Although  normalization  is  intended  to 
achieve  this  effect,  equating  the  average 
case  weight  after  recalibration  to  the 
average  case  weight  before  recalibration 
does  not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  weight.  Therefore,  as 
discussed  in  section  II.A.4.b.  of  the 
Addendum  to  this  final  rule,  we  are 
making  a  budget  neutrality  adjustment 
to  implement  the  requirement  of  section 
1886(d)(4)(C)(iii)  of  the  Act. 
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III.  Changes  to  the  Hospital  Wage  Index 
and  Medicare  Geographic 
Classification  Review  Board  Guidelines 

A.  Background 

Under  the  Medicare  prospective 
payment  system,  different  payment  rates 
are  calculated  for  hospitals  located  in 
rural,  urban,  and  large  urban  areas.  For 
purposes  of  the  standardized  payment 
amount,  section  1886(d)(2)(D)  of  the 
Social  Security  Act  requires  that  we  use 
Metropolitan  Statistical  Areas  (MSAs)  as 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  to  determine 
whether  hospitals  are  located  in  rural, 
urban  or  large  urban  areas  (areas  with  a 
population  over  1  million).  However, 
section  1886(d)(3)(A)  of  the  Act 
provides  for  the  elimination  of  separate 
urban  and  rural  standardized  payment 
amounts  beginning  in  FY  1995. 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  shall  adjust  the 
standardized  amounts  “for  area 
differences  in  hospital  wage  levels  by  a 
factor  (established  by  the  Secretary) 
reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level.”  In 
accordance  with  the  broad  discretion 
conferred  by  this  provision,  we 
currently  define  hospital  labor  market 
areas  based  on  the  definitions  of  MSAs 
issued  by  OMB.  Additionally,  we  adjust 
the  wage  index  to  take  into  account  the 
geographic  reclassification  of  hospitals 
in  accordance  with  sections 
1886(d)(8)(B)  and  1886(d)(10)  of  the  Act. 

Section  1886(d)(3)(E)  of  the  Act  also 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1, 1993. 

This  section  further  provides  that  the 
Secretary  base  the  update  on  a  survey  of 
wages  and  wage-related  costs  of  short¬ 
term  acute  care  hospitals.  The  survey 
should  measure,  to  the  extent  feasible, 
the  earnings  and  paid  hours  of 
employment  by  occupational  category 
and  must  exclude  data  with  respect  to 
the  wages  and  wage-related  costs 
incurred  in  furnishing  skilled  nursing 
services. 

For  determining  prospective 
payments  to  hospitals  in  FY  1995,  the 
wage  index  is  based  on  the  data 
collected  fi'om  the  Medicare  cost  reports 
submitted  by  short-term  acute  care 
hospitals  for  cost  reporting  periods 
beginning  in  FY  1991  (that  is,  cost¬ 
reporting  periods  beginning  on  or  after 
October  1, 1990  and  before  October  1, 
1991).  The  current  wage  index  includes 
wages  and  salaries  paid  by  a  hospital, 
home  office  salaries,  fringe  benefits,  and 
certain  contract  labor  costs  and  hours. . 


The  cmxent  computation  of  the  wage 
index  excludes  salaries  and  wages 
associated  with  non-hospital  type 
services,  such  as  skilled  nursing  facility 
services,  home  health  agency  services, 
or  other  subprovider  components  that 
are  not  subject  to  the  prospective 
payment  system. 

In  the'May  27, 1994  proposed  rule,  we 
proposed  to  use  updated  wage  data  to 
construct  the  FY  1995  wage  index  as 
required  by  section  1886(d)(3)(E)  of  the 
Act.  In  addition,  we  proposed  changes 
in  the  future  reporting  of  hospital  wage 
index  data.  The  changes  we  proposed  to 
the  wage  index  are  discussed  in  detail 
below. 

In  the  proposed  rule,  we  also 
presented  our  research  and  analysis 
concerning  several  options  for 
alternative  labor  market  areas  and 
solicited  public  comment.  The  deadline 
for  comments  concerning  any  of  the 
labor  market  alternatives  was  August  31, 
1994,  As  stated  in  the  proposed  rule,  we 
will  consider  all  comments  received  by 
this  date  as  we  continue  to  evaluate 
possible  options  for  revising  wage  index 
labor  market  areas. 

In  addition,  we  are  revising  the 
guidelines  for  reclassification  by  the 
MGCRB  by  eliminating  the  adjacency 
requirement  for  individual  hospital 
reclassifications.  This  change  is 
discussed  below  in  section  III.F.  of  this 
preamble.  We  welcome  public 
comments  on  the  elimination  of  this 
requirement. 

B.  FY  1995  Wage  Index  Update 

We  proposed  to  base  the  FY  1995 
wage  index,  effective  for  hospital 
discharges  occurring  on  or  after  October 
1, 1994  and  before  October  1, 1995, 
upon  the  data  collected  from  the 
Medicare  cost  report  (Worksheet  S-3, 
Part  II)  submitted  by  hospitals  for  cost 
reporting  periods  b^inning  in  FY  1991. 

We  proposed  to  use  all  of  the 
categories  of  data  collected  from 
Worksheet  S-3,  Part  II.  Therefore,  the 
FY  1995  wage  index  reflects  the 
following: 

•  Total  short-term  acute  care  hospital 
salaries  emd  hours. 

•  Home  office  costs  and  hours. 

•  Fringe  benefits  associated  with 
hospital  and  home  ofiice  salaries. 

•  Direct  patient  care  related  contract 
labor  cost  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  non-hospital  type  services  such  as 
skilled  nursing  facifity  services,  home 
health  services,  or  other  sub-provider 
components  that  are  not  subject  to  the 
prospective  payment  system. 


1.  Midyear  Wage  Data  Corrections 

The  data  for  the  proposed  FY  1995 
wage  index  was  obtained  from 
Worksheet  S-3,  Part  II,  of  the  HCFA- 
2552  submitted  by  short-term  acute  care 
hospitals  for  cost  reporting  periods 
beginning  during  FY  1991.  The  wage 
data  are  reported  electronically  to  HCFA 
through  the  Hospital  Cost  Report 
Information  System  (HCRIS).  Because  of 
substantial  deficiencies  in  the  initial 
data  reported  by  hospitals  on  the  cost 
report  (including  missing  data  items 
such  as  excluded  horirs  and  total  paid 
hours),  we  initiated  an  intensive  review 
of  the  wage  data  and  made  numerous 
edits  to  ensure  quality  and  accuracy. 
Medicare  intermediaries  were  instructed 
to  transmit  any  revisions  to  HCFA 
through  HCRIS  by  early  January  1994.  In 
the  proposed  rule,  we  discussed  in 
detail  the  review  of  the  cost  report  data 
(59  FR  27718),  as  well  as  the  process 
that  hospitals  could  use  to  verify  their 
wage  data  and  to  submit  corrections  if 
necessary. 

The  wage  file  used  to  construct  the 
proposed  wage  index  included  data 
obtained  in  late  January  1994  from  the 
HCRIS  database  and  subsequent  changes 
we  received  from  intermediaries 
through  March  14, 1994.  To  allow 
sufficient  time  to  process  any  changes, 
we  instructed  hospitals  to  submit 
requests  for  corrections  to  their  fiscal 
intermediaries  by  May  15, 1994.  To  be 
reflected  in  the  final  wage  index,  any 
wage  data  corrections  had  to  be 
reviewed  by  the  intermediary  and 
transmitted  to  HCFA  via  HCRIS  on  or 
before  June  15, 1994.  In  the  proposed 
rule,  we  noted  that  we  would  make  a 
diskette  available  in  mid-August  that 
would  contain  the  finalized  raw  wage 
data  used  to  construct  the  wage  index 
values  in  this  final  rule.  We  also  noted 
that  we  were  making  the  August 
diskette  available  for  the  limited 
purpose  of  identifying  any  potential 
errors  made  by  HCFA  or  the 
intermediary  in  the  tabulation  of 
finalized  wage  data,  not  for  the 
initiation  of  new  wage  data  correction 
requests  (59  FR  27719). 

If,  after  reviewing  the  diskette  made 
available  to  hospitals  in  August  or  after 
reviewing  the  data  published  in  this 
rule,  a  hospital  believes  that  its  wage 
data  is  incorrect  due  to  a  fiscal 
intermediary  or  HCFA  error,  it  should 
immediately  send  a  letter  to  both  its 
fiscal  intermediary  and  HCFA.  The 
letters  to  the  intermediary  and  HCFA 
should  outline  why  the  hospital 
believes  an  error  exists.  These  requests 
must  be  received  by  HCFA  no  later  than 
September  23, 1994.  Requests  should  be 
sent  to:  Charles  R.  Booth,  Director; 
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Office  of  Payment  Policy;  161  East  High 
Rise;  6325  Security  Boulevard; 

Baltimore,  Maryland  21207.  The 
intermediary  will  review  requests  upon 
receipt  and,  if  it  is  determined  that  an 
intermediary  or  HCFA  error  exists,  the 
Hscal  intermediary  will  notify  HCFA 
immediately.  As  we  noted  in  the 
proposed  rule,  after  mid-August,  we 
will  make  changes  to  the  hospital  wage 
data  only  in  those  very  limit^ 
circumstances  involving  an  error  by  the 
intermediary  or  HCFA  diat  the  hospital 
could  not  have  known  about  before 
review  of  the  August  diskette. 

We  stated  that  if  hospitals  followed 
the  steps  outlined  in  the  proposed  rule, 
errors  in  the  final  wage  index  should  be 
eliminated.  However,  we  proposed  to 
allow  midyear  corrections  to  the  wage 
data  under  limited  circumstances. 
Accordingly,  we  are  revising 
§  412.63(s)(2)  to  provide  that  the 
Secretary  may  make  midyear  corrections 
to  the  wage  index  only  in  those  limited 
circumstances  where  a  hospital  can 
show:  (1)  that  the  intermediary  or  HCFA 
made  a  tabulation  error,  and  (2)  that  the 
hospital  could  not  have  known  about 
the  error,  or  did  not  have  an  opportunity 
to  correct  the  error,  by  September  23, 
1994.  Since  a  hospital  vdll  have  the 
opportunity  to  verify  its  data  and  the 
intermediary  will  notify  the  hospital  of 
any  changes,  we  foresee  few,  if  any, 
specific  circumstances  under  which 
midyear  corrections  would  be  made. 
However,  should  a  midyear  correction 
be  necessary,  the  wage  index  change  for 
the  affected  area  will  be  made 
prospectively  fix)m  the  date  the 
correction  is  made.  If  midyear 
corrections  to  the  wage  index  values  are 
made,  we  will  take  their  effect  into 
account  in  establishing  the  standardized 
amounts  for  the  following  Federal  fiscal 
year  in  accordance  with  §  412.63(s)(4). 

Comment;  We  received  numerous 
comments  about  our  proposed  midyear 
correction  process.  One  commenter 
suggested  Aat  we  allow  providers  to 
change  their  wage  data  at  any  point  in 
the  fiscal  year.  Another  agreed  with  our 
plan  for  allowing  midyear  corrections 
only  in  cases  of  intermediary  or  HCFA 
error  but  wanted  us  to  apply  any 
changes  retroactive  to  October  1, 1994. 
Another  commenter  suggested  that  we 
expand  the  midyear  correction  process 
to  include  cases  in  which  the 
intermediary  should  have  known  the 
data  was  tvrong  and  therefore  should 
have  investigated  any  obvious 
discrepancy  as  well  as  cases  in  which 
the  intenn^ary  should  have  reviewed 
a  hospital’s  data  because  the  hospital’s 
average  hourly  wage  decreased  from  the 
prior  fiscal  year. 


Response:  We  do  not  believe  that  it  is 
appropriate  to  allow  hospitals  to  change 
their  wage  data  at  any  point  in  the  fiscal 
year  or  to  expand  the  midyear 
correction  process  as  the  commenter  has 
suggested.  As  we  stated  in  the  proposed 
rule  (59  FR  27719),  we  believe  that 
midyear  corrections  should  not  be  made 
in  most  cases.  The  wage  data  correction 
process  described  above  and  in  the 
proposed  rule  has  provided  hospitals 
with  sufficient  opportunity  to  bring 
errors  made  in  the  preparation  of 
Worksheet  S-3  to  the  intermediary’s 
attention.  Moreover,  because  hospitals 
have  had  access  to  the  raw  wage  data  in 
mid- August,  they  will  have  had  the 
opportunity  to  detect  any  ministerial 
tabulc^ion  errors  made  by  the 
intermediary  or  HCFA  before  the 
implementation  of  the  prospective 
payment  rates.  We  believe  ffiat  if 
hospitals  have  availed  themselves  of  the 
opportunity  to  review  their  FY  1991 
w’age  data,  the  wage  index  implemented 
on  October  1  should  be  free  of  errors. 

We  believe  our  policy  is  consistent 
with  section  1886(d)(3)(E)  of  the  Act. 
which  requires  that  the  wage  index  be 
updated  annually  beginning  with 
October  1, 1993.  In  so  providing. 
Congress  has  essentially  created  an 
annual  wage  data  review  process  that 
ends  with  the  publication  of  the 
payment  rates  for  the  fiscal  year  at  issue. 
Moreover,  as  we  noted  in  the  September 
1, 1992  final  rule  (57  FR  39765), 
implementation  of  midyear  corrections 
in  previous  years  resulted  in  several  * 
problems  related  to  the  reclassification 
of  hospitals  by  the  Medicare  Geographic 
Classification  Review  Board.  Allowing 
hospitals  to  continue  to  raise  wage  data 
issues  beyond  the  deadlines  described 
in  this  rule  would  also  divert  resources 
that  would  otherwise  be  used  to  ensure 
that  the  following  year’s  wage  index  is 
as  accurate  as  possible.  Accordingly,  we 
believe  that  it  is  incumbent  that  HCFA 
and  the  hospital  conununity  direct  their 
energies  to  reviewing  and  correcting 
wage  data  before  the  prospective 
payment  system  rates  for  a  given  year 
are  constructed. 

We  also  disagree  with  the 
commenter’s  suggestion  that  the  failure 
of  an  intermediary  to  detect  an  error 
made  by  a  hospital  in  reporting  its  wage 
data  should  be  characterized  as  an 
intermediary  error  or  should  require  a 
midyear  correction.  Hospitals  are 
required  to  complete  the  Worksheet  S- 
3,  Part  II,  along  with  the  rest  of  the  cost 
report  and  to  attest  to  its  accuracy  at  the 
time  the  cost  report  is  filed.  The  cost 
report  is  signed  by  an  Officer  or 
Administrator  of  the  hospital  certifying 
that  the  cost  report  is  “a  true,  correct 
and  complete  statement  prepared  from 


the  books  and  records  of  the  provider  in 
accordance  with  applicable  instructions 
•  *  Thus,  the  ultimate 
responsibility  for  the  accuracy  of  the 
wage  data  reported  on  the  Medicare  cost 
report  rests  with  the  hospital.  Moreover, 
we  have  repeatedly  stressed  in  the 
Federal  Register  and  other 
communications  with  the  hospital 
industry  the  importance  of  reporting 
accurate  wage  data  to  both  the 
development  of  the  wage  index  and  to 
the  geographic  reclassification  process. 

We  have  also  expended  considerable 
time  and  effort  to  review  hospital  wage 
data  for  potential  errors.  Because  our 
initial  examination  of  the  FY  1991  wage 
data  detected  substantial  deficiencies  in 
the  initial  data  reported  by  hospitals  on 
the  cost  report  (including  missing  data 
items  such  as  excluded  hours  and  total 
paid  hours),  we  initiated  an  intensive 
review  of  the  wage  data,  which  we 
described  in  detail  in  the  proposed  rule 
(59  FR  27718).  In  Septem^r  1993,  we 
sent  each  fiscal  intermediary  a  listing  of 
its  hospitals’  wage  data.  In  November 
and  December  of  1993,  our  fiscal 
intermediaries  performed  desk  reviews 
for  each  hospital  to  ensure  the 
reasonableness  of  the  data.  As  a  result 
of  this  effort  and  our  own  review  of  the 
wage  data,  edits  for  over  1,300  providers 
were  resolved  prior  to  constructing  the 
proposed  hospital  wage  index  published 
in  the  proposed  rule. 

Intermediaries  were  also  responsible 
for  reviewing  hospital  requests  for  data 
changes  submitted  by  the  May  IS.  1994 
deadline  and  for  transmitting  any 
corrections  to  HCFA  on  or  before  June 

15. 1994.  After  receiving  any  new  wage 
data  from  fiscal  intermediaries  by  June 

15. 1994,  we  once  again  completed  our 
own  review  of  the  wage  data  in  early 
July.  Finally,  on  July  26, 1994,  we  sent 
each  intermediary  a  listing  of  the  wage 
data  for  all  their  hospitals  and  requested 
one  final  review  to  ensure  that  our 
database  reflected  the  latest  wage  data 
for  each  hospital 

In  short,  we  are  confident  that  we 
have  created  as  accurate  a  database  as 
possible  imder  existing  time  and 
resource  constraints.  Moreover,  as  we 
described  in  detail  in  the  proposed  rule, 
we  have  provided  ample  opportunities 
to  hospitals  to  review  for  accuracy  the 
wage  data  used  to  construct  the  wage 
index.  We  note  that  the  diskette  made 
available  to  the  public  in  mid-March 
1994  contained  the  raw  hospital  wage 
data  for  all  prospective  payment  system 
hospitals.  TTiis  not  only  enabled 
individual  hospitals  to  detect  errors 
concerning  their  own  data,  but  also 
allowed  all  hospitals  in  an  MSA  or  rural 
area  to  check  for  any  obvious 
discrepancies  in  the  wage  index  data  of 
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other  hospitals  in  their  area,  as  well  as 
any  reduction  in  the  average  hourly 
wage  from  previous  years.  In  light  of  the 
above,  we  do  not  believe  that  it  is 
appropriate  to  make  midyear  changes  to 
the  wage  index  to  correct  substantive 
wage  data  reporting  errors. 

We  have  also  taken  steps  to  ensure 
that  the  wage  index  that  will  go  into 
effect  October  1, 1994  is  free  from  any 
ministerial  tabulation  errors.  As  noted 
above,  in  mid-August  we  made  available 
a  diskette  with  all  the  wage  data  used 
to  construct  the  wage  index  set  forth  in 
this  final  rule.  We  believe  hospitals  will 
have  ample  opportimity  to  verify  their 
data  prior  to  the  September  23  deadline. 
Therefore,  we  foresee  few,  if  any, 
circumstances  under  which  midyear 
corrections  would  be  made  to  correct  a 
tabulation  error.  In  those  limited  cases 
w'here  a  midyear  correction  is 
warranted,  the  wage  index  change  for 
the  affected  area  will  be  made 
prospectively  frum  the  date  the 
correction  is  made.  This  is  consistent 
with  our  longstanding  policy  to  allow 
wage  index  corrections  on  a  prospective 
basis  only.  This  policy  was  originally 
set  forth  in  the  preambles  to  the 
September  1, 1983  interim  final  rule  (48 
FR  39765)  and  the  January  3, 1984  final 
rule  (49  FR  258)  implementing  the 
prospective  payment  system  and  was 
later  codified  at  §  412.63  as  part  of  the 
September  4, 1990  final  rule  (55  FR 
36042). 

Comment:  One  commenter  suggested 
that  we  establish  an  appeals  process  for 
disputes  over  corrections  submitted  by 
hospitals  to  intermediaries.  The 
commenter  was  concerned  over  the 
inability  of  hospitals  to  make  final 
corrections  to  wage  index  data  before  it 
is  submitted  to  HCFA.  The  commenter 
noted  that,  even  with  hospitals  having 
time  to  verify  their  data,  any  decisions 
on  the  changes  submitted  by  hospitals 
are  left  to  the  discretion  of  the 
intermediary  without  an  appeal  process 
for  the  hospital. 

Response:  We  do  not  believe  a  formal 
appeals  process  is  necessary.  Moreover, 
we  do  not  believe  that  a  formal  appeals 
process  would  be  feasible,  since  the 
process  could  not  be  completed  before 
the  development  of  the  final  wage 
index.  In  the  few  cases  where  the 
hospital  and  the  intermediary  have 
disagreed  on  specific  cost  items 
reported  on  Worksheet  S-3,  the  issue 
has  been  resolved  by  contacts  between 
the  hospital  or  intermediary  and  HCFA. 
We  continue  to  believe  that  this 
informal  method  is  sufficient  to  resolve 
disputes  between  hospitals  and 
intermediaries. 

In  the  proposed  rule  (59  FR  27718), 
we  detailed  the  steps  that  a  hospital 


must  follow  to  ensure  that  any 
corrections  to  its  wage  data  are  included 
in  the  final  wage  index.  We  stated  that 
to  be  reflected  in  the  final  wage  index, 
any  wage  data  corrections  had  to  be 
reviewed  by  the  intermediary  and 
transmitted  to  HCFA  via  HCRIS  on  or 
before  June  15, 1994.  This  deadline  was 
necessary  to  allow  sufficient  time  to 
download  and  edit  the  data  so  that  the 
final  wage  index  calculation  could  be 
completed  for  development  of  the  final 
prospective  payment  rates  to  be 
published  in  this  final  rule.  After 
reviewing  requested  changes  submitted 
by  hospitals,  intermediaries  transmitted 
any  revised  cost  reports  to  HCRIS  and 
forwarded  to  the  hospitals  a  copy  of  the 
revised  Worksheet  S-3,  Part  II.  If 
requested  changes  were  not  accepted, 
fiscal  intermediaries  notified  hospitals 
in  writing  of  reasons  why  the  changes 
were  not  accepted.  This  procediure 
ensured  that  hospitals  had  an 
opportunity  to  verify  the  data  that  will 
be  used  to  construct  their  wage  index 
values. 

We  continue  to  believe  that  fiscal 
intermediaries  are  in  the  best  position  to 
make  evaluations  regarding  the 
appropriateness  of  a  particular  cost  and 
whether  it  should  be  included  in  the 
wage  index  data.  However,  in  the  event 
that  a  hospital  disagrees  with  the 
intermediary's  resolution  of  a  requested 
change,  hospitals  may  request  that 
intermediaries  re-review  the  issue  and 
receive  HCFA’s  concurrence.  The 
intermediary  was  to  submit  a  written 
request  to  HCFA  for  concurrence 
describing  its  handling  of  the  issue 
raised  by  the  hospital.  After  evaluating 
the  f«:ts.  HCFA  contacted  the 
intermediary  with  the  decision,  and  the 
intermediary  notified  the  hospital. 

This  process  was  designed  to  resolve 
all  substantive  wage  data  correction 
disputes  before  we  finalized  the  raw 
wage  data  for  the  FT  1995  payment 
rates.  However,  we  note  that  this 
process  must  be  completed  at  least  3 
months  before  the  publication  of  the 
final  rule,  to  allow  the  intermediary 
sufficient  time  to  submit  wage  data 
changes.  Therefore,  to  initiate  a  change 
to  the  FT  1991  data,  a  hospital  had  to 
submit  such  requests  to  its  intermediary 
hy  May  15, 1994.  The  hospital  can 
evaluate  the  data  HCFA  is  using  either 
by  requesting  from  the  intermediary  a 
copy  of  the  Worksheet  S-3,  Part  n  that 
has  been  transmitted  to  HCRIS  or,  as 
indicated  in  the  proposed  rule,  by 
requesting  a  copy  of  the  public  use  wage 
file. 

Comment:  Several  coimnenters  raised 
concerns  about  inconsistent  auditing  of 
wage  data  by  the  fiscal  intermediaries. 
They  indicated  that  while  certain  fiscal 


intermediaries  acted  stringently  in 
applying  HCFA  guidelines,  other  fiscal 
intermediaries  were  not  as  restrictive  in 
their  auditing  processes.  Specifically, 
commenters  cited  instances  in  which 
providers  have  been  allowed  to  include 
questionable  fringe  benefit  costs,  such 
as  parking  expenses,  and  salaries  for 
Part  B  physicians’  services.  One 
commenter  recommended  that  our  desk 
review  program  include  a  specific  check 
for  Line  IB  of  the  Worksheet  S-3,  Part 
II,  to  ensure  that  Part  B  physicians’ 
services  are  removed. 

Response:  We  are  concerned  about  all 
instances  of  inconsistent  auditing  by  the 
fiscal  intermediaries  and  have  taken 
several  steps  that  we  believe  should 
have  eliminated  most  inconsistencies. 
Specifically,  in  November  and 
D^ember  of  1993,  the  fiscal 
intermediaries  performed  desk  reviews 
on  the  wage  data  reported  by  each 
hospital.  These  reviews  were  conducted 
based  on  reasonableness  parameters 
established  by  HCFA.  Additionally,  all 
fiscal  intermediaries  have  been  given  a 
fringe  benefit  guideline  to  assist  them  in 
determining  if  certain  reported  fringe 
benefits  are  allowable  for  purposes  of 
the  wage  index.  We  have  also  instructed 
fiscal  intermediaries  to  contact  a  HCFA 
staff  member  in  cases  where  questions 
arise.  In  addition,  intermediary 
performances  on  the  desk  reviews  are 
evaluated  by  HCFA  regional  office 
personnel. 

Regarding  the  commenter’s  concern 
about  Part  B  physician  services,  we 
agree  that  there  should  be  a  more 
thorough  review  of  the  Line  IB  of  the 
Worksheet  S-3,  Part  II,  where  that  data 
are  reported.  Therefore,  we  are  adopting 
the  commenter’s  suggestion  and  will 
incorporate  additional  instructions  in 
the  next  version  of  the  desk  review 
program  to  ensure  consistent  Part  B 
physician  reporting. 

In  addition,  if  a  hospital  has 
knowledge  that  an  intermediary  may  be 
incorrectly  handling  a  particular  issue, 
the  hospital  is  encouraged  to  bring  it  to 
our  attention.  We  will  continue  our 
efforts  to  ensure  uniform  reporting  of 
wage  data.  We  believe  that  the  changes 
we  are  making  to  the  reporting  of  wage 
data  for  future  cost  reporting  periods 
will  greatly  enhance  the  uniformity  and 
equity  of  the  hospital  wage  index. 

Comment:  We  received  two  comments 
from  Richmond,  Virginia  hospitals 
requesting  relief  for  an  error  in  the  data 
used  to  calculate  the  FT  1994  wage 
index.  They  requested  that  the  wage 
index  for  the  Richmond,  Virginia  MSA 
for  FT  1995  be  increased  to  compensate 
for  the  "deflation”  in  its  FT  1994  wage 
index. 
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Response:  The  issue  of  whether  an 
error  was  made  in  calculating  the  FY 

1994  Richmond,  Virginia  wage  index  is 
not  related  to  the  contents  of  this 
regulation.  Accordingly,  we  intend  to 
respond  to  the  Richmond,  Virginia 
hospitals  concerning  this  matter  in 
separate  correspondence.  We  note, 
however,  that  section  1886(d)(3)(E)  of 
the  Act  provides  that  we  revise  the  wage 
index  each  year  based  on  updated  wage 
data.  Given  this  provision,  we  do  not 
believe  it  would  be  appropriate  in  any 
circumstance  to  adjust  an  MSA’s  FY 

1995  wage  index,  which  is  based  on  FY 
1991  data,  to  accoimt  for  additional 
wages  paid  in  FY  1990. 

Comment:  We  received  one  comment 
addressing  various  aspects  of  the 
availability  of  wage  index  data  for 
review  by  providers.  Generally,  the 
comment  centered  on  the  data  included 
in  the  file  and  the  creation  of  a  wage 
data  bulletin  board  that  could  be 
updated  regularly. 

Response:  HCFA  has  continued  to 
work  to  improve  the  availability  and 
distribution  of  wage  index  data  for 
provider  information. 

First,  the  commenter  requested  that 
MSA  classifications  and  MGCRB 
redesignations  be  added  to  the  wage 
data  file  that  is  released  before 
publication  of  the  proposed  rule.  It  was 
also  suggested  that  we  compile  separate 
wage  data  files  by  State  so  that  hospitals 
do  not  have  to  purchase  the  entire  file. 
The  purpose  of  the  preliminary  diskette 
is  to  allow  hospitals  to  review  the 
database  firom  which  the  wage  index 
will  be  derived,  prior  to  publication  of 
the  wage  index.  It  is  not  intended  to 
provide  data  that  would  allow  hospitals 
to  construct  the  wage  index.  Data  on 
MSA  classifications  and  reclassified 
hospitals  can  be  purchased  on  separate 
diskettes  once  the  wage  index  is 
published  (59  FR  27756).  With  respect 
to  maintaining  the  wage  file  on  a 
computer  bulletin  board,  we  do  not 
have  resources  to  maintain  and  update 
such  a  bulletin  board  on  an  ongoing 
basis  as  revised  wage  data  is  transmitted 
to  HCRIS.  Also,  given  the  modest  price 
of  the  diskette  ($145.00)  and  the  fact 
that  provider  nmnbers  are  in  State  order 
on  the  current  file,  we  do  not  see  the 
need  to  provide  separate  files  for  each 
State. 

The  commenter  also  asked  that  we 
include  prior  year’s  data  on  the  cmrent 
file,  so  that  hospitals  can  readily  tell 
what  changes  have  occurred.  The  wage 
data  fi-om  previous  years  are  made 
available  on  diskette  after  publication  of 
each  year’s  final  wage  index.  Therefore, 
we  do  not  see  the  need  to  replicate  this 
information  on  the  subsequent  year’s 
wage  file.  We  advise  hospitals  to  retain 


this  year’s  diskette  for  comparison  with 
next  year’s  wage  data  information.  We 
see  this  as  an  efficient  and  inexpensive 
alternative  to  repeating  information. 

With  respect  to  the  format  of  the  data 
included  on  the  diskette,  we  plan  to 
evaluate  this  issue  to  determine  if  a 
more  “user  friendly’’  format  can  be 
developed  that  would  be  easily 
adaptable  to  most  computer  systems. 

Comment:  We  received  several 
comments  expressing  confusion  about 
the  responsibility  of  the  providers  and 
the  fiscal  intermediaries  in  the 
submission  of  the  corrections  to  the 
final  wage  index  data  by  the  Jime  15th 
deadline. 

Response:  As  we  previously 
indicated,  we  believe  that  each  provider 
has  the  ultimate  responsibility  to  ensure 
the  accuracy  of  its  data,  and  we  allow 
providers  ample  opportunity  to  make 
needed  corrections.  If,  after  reviewing 
the  data  used  in  calculating  the 
proposed  rule  wage  index  (either  ft-om 
the  published  proposed  rule  or  the 
diskette  that  was  made  available  to  all 
hospitals),  a  hospital  believed  that  its 
FY  1991  wage  data  were  incorrectly 
reported,  the  hospital  should  have 
submitted  corrections  along  with 
complete  supporting  docmnentation  to 
its  intermediary  in  time  to  allow  for 
proper  review,  verification,  and 
transmission  of  the  data  before  the 
development  of  the  final  wage  index. 

We  established  a  May  15  deadline  for 
submission  of  revised  data  by  hospitals 
in  order  to  allow  fiscal  intermediaries 
ample  time  to  review  the  submission. 

We  also  noted  there  was  no  guarantee 
that  submissions  of  revised  data  after 
that  date  would  be  processed  in  time  for 
the  final  wage  index.  That  is,  handling 
of  data  correction  requests  received  after 
May  15  was  dependent  on  the  fiscal 
intermediaries’  workload.  The  fiscal 
intermediary  was  then  responsible  for 
sending  any  corrected  information  to 
HCRIS  before  the  established  deadline 
of  June  15, 1994. 

This  deadline  was  necessary  to  allow 
sufficient  time  to  download  and  edit  the 
data,  so  that  the  final  wage  index 
calculation  could  be  completed  in  time 
for  the  development  of  the  final 
prospective  payment  rates.  We  could 
not  guarantee  Aat  corrections 
transmitted  to  HCFA  after  June  15 
would  be  reflected  in  the  final  wage 
index.  Therefore,  we  suggested  that 
hospitals  wishing  to  submit  corrected 
data  do  so  as  soon  as  possible  and 
follow  up  with  their  intermediaries  to 
ensure  inclusion  of  the  corrected  data  in 
the  final  wage  index.  Intermediaries 
were  also  instructed  to  inform  providers 
about  the  disposition  of  any  data 
correction  requests  and,  where  changes 


were  made,  to  supply  a  copy  of  any 
revised  Worksheet  ^3,  Part  II,  to 
providers  to  alert  them  that  a  correction 
had  been  made. 

2.  Computation  of  the  Wage  Index 

As  noted  above,  we  are  basing  the  FY 
1995  wage  index  on  wage  data  reported 
on  the  FY  1991  cost  report.  'The  wage 
index  is  based  on  data  from  5,290 
hospitals  paid  under  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The 
method  used  to  compute  the  FY  1995 
wage  index  is  as  follows: 

Step  1 — ^We  gathered  data  fi-om  each 
of  the  non-Federal  short-term  acute  care 
hospitals  for  which  data  were  reported 
on  Ae  Worksheet  S-3,  Part  II  of  the 
Medicare  cost  report  for  the  hospital’s 
cost  reporting  periods  beginning  on  or 
after  October  1, 1990,  and  before 
October  1, 1991.  Each  hospital  was 
assigned  to  its  appropriate  urban  or 
rural  area  prior  to  any  reclassifications 
under  sections  1886(d)(8)  or  1886(d)(10) 
of  the  Act.  In  addition,  we  included  data 
from  a  few  hospitals  that  had  cost 
reporting  periods  beginning  in 
September  1990  and  had  reported  a  cost 
reporting  period  exceeding  52  weeks. 
The  data  were  included  because  no 
other  data  from  these  hospitals  would 
be  available  for  the  cost  reporting  period 
described  above,  and  particular  labor 
market  areas  might  be  affected  due  to 
the  omission  of  these  hospitals. 
However,  we  generally  describe  this 
wage  data  as  FY  1991  data. 

Step  2 — For  each  hospital,  we 
subtracted  the  excluded  salaries  (that  is, 
direct  salaries  attributable  to  skilled 
nursing  facility  services,  home  health 
services,  and  other  sub-provider 
components  not  subject  to  the 
prospective  payment  system)  from  gross 
hospital  salaries  to  determine  net 
hospital  salaries.  To  the  net  hospital 
salaries,  we  added  hospital  contract 
labor  costs,  hospital  fringe  benefits,  and 
any  home  office  salaries  and  fi-inge 
benefits  reported  by  the  hospital  to 
determine  total  salaries  plus  fringe 
benefits. 

Step  3 — For  each  hospital,  we  inflated 
or  deflated,  as  appropriate,  the  total 
salaries  plus  fringe  benefits  resulting 
from  Step  2  to  a  common  period  to 
determine  total  adjusted  salaries.  To 
make  the  wage  inflation  adjustment,  we 
used  the  percentage  change  in  average 
hourly  earnings  for  each  30-day 
increment  from  October  14, 1990 
through  September  15, 1992,  for 
hospital  industry  workers  from  S.I.C. 
806,  Bureau  of  Labor  Statistics 
Employment  and  Earnings  Bulletin.  The 
annual  inflation  rates  used  were  5.6 
percent  for  FY  1990  and  FY  1991  and 
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4.8  percent  ftw  FY  1992.  The  inflaticwi 
factors  used  to  inflate  the  hospital’s  data 
were  based  on  the  midpoint  of  the  cost 
reporting  period  as  indicated  below. 


MiDPOtNT  OF  Cost  Reporting 
Period 


After 

Before 

A(4ustment 

factor 

10/14/90 _ 

11/15/90 

1.071953 

11/14/90  . . 

12/15/90 

1.067097 

12/14/90 . . . 

01/15/91 

1.062262 

01/14/91  . 

02/15/91 

1.067450 

02/14/91  . . . 

03/15/91 

1.052659 

03/14/91  . . 

04/16/91 

1.04780) 

04/14/91  _ _ 

05/15/91 

1.043143 

05/14/91  _ 

06/15/91 

1.038417 

06/14/91  _ 

07/15/91 

1.033713 

07/14/91  _ 

08/15/91 

1.029030 

08/14/91  _ 

09/15/91 

1.024368 

09/14/91  . . 

10/15/91 

1.019727 

10/14/91  . 

11/15/91 

1.015751 

11/14/91  . 

12/15/91 

1.011790 

12/14/91  _ 

01/15/92 

1.007845 

01/14/92 _ _ _ 

02/15/92 

1.003915 

02/14/92  . . 

03/15/92 

1.000000 

03/14/92  _ 

04/15/92 

0.996101 

04/14/92  . . 

05/15/92 

0.992217 

05/14/92  _ _ 

06/15/92 

0.988348 

06/14/92  . . 

07/15/92 

0.984494 

07/14/92  . 

08/15/92 

0.980656 

08/14/92  . 

09/15/92 

0.976831 

For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  January  1, 
1991  and  ending  December  31, 1991  is 
Jime  30, 1991.  An  inflation  adjustment 
factor  of  1.033713  would  be  applied  to 
the  wages  of  a  hospital  with  such  a  cost 
reporting  period.  In  addition,  for  the 
data  for  any  cost  reporting  period  that 
began  in  FY  1991  and  covers  a  period 
of  less  than  360  days  or  greater  than  370 
days,  we  annualized  the  data  to  reflect 
a  1-year  cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 
the  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  4 — ^For  each  hospital,  we 
subtracted  the  reported  excluded  hours 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  We 
increased  the  net  hours  by  the  addition 
of  any  reported  contract  labor  hours  and 
home  office  hours  to  determine  total 
hours. 

Step  5 — As  part  of  our  editing 
process,  we  deleted  data  for  76  hospitals 
that  are  no  longer  participating  in  the 
Medicare  program  or  that  are  in 
bankruptcy  status,  and  for  which  we 
lacked  sufficient  documentation  to 
verify  data  that  failed  edits.  We  retained 
the  data  for  other  hospitals  that  are  no 
longer  participating  in  the  Medicare 
program  because  these  hospitals 
contributed  to  the  relative  wage  levels 
in  their  labor  market  areas  during  their 
FY  1991  cost  reporting  period. 


Step  6 — ^Within  each  urban  or  rural 
labor  market  area  we  added  the  total 
adjusted  salaries  plus  fringe  benefits 
obtained  in  Step  3  for  all  hospitals  in 
that  area  to  determine  the  total  adjusted 
salaries  plus  fringe  benefits  for  the  labor 
market  mea. 

Step  7 — We  divided  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  6  by  the  sum  of  the  total  hours 
(fi-om  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  hinge  benefits  obtained  in 
Step  3  for  all  hospitals  in  the  nation  and 
then  divided  the  sum  by  the  national 
sum  of  total  hours  horn  Step  4  to  arrive 
at  a  national  average  hourly  wage.  Using 
the  data  as  described  above,  the  national 
average  hourly  wage  is  $18.2626. 

Step  9 — ^For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hourly  wage 
computed  in  Step  8. 

Comment:  A  few  commenters 
suggested  that  we  eliminate  from  the 
wage  index  computation,  hospitals  that 
have  terminated  their  participation  in 
the  Medicare  program.  The  commenters 
believe  that  wage  data  fiom  terminated 
hospitals  do  not  reflect  the  wages  paid 
in  a  labor  market  area,  since  the 
terminated  hospital  may  have  no 
incentive  to  ensure  accurate  reporting  of 
wage  data  in  the  final  cost  reporting 
period. 

Response:  We  have  always 
maintained  that  any  hospital  that  is  in 
operation  during  the  data  collection 
period  should  be  included  in  the 
database,  since  the  hospital’s  data 
reflects  conditions  occurring  in  that 
labor  market  area  during  the  period 
surveyed.  Moreover,  we  believe  that,  in 
general,  this  is  the  most  practical  and 
equitable  way  to  administer  the  data 
collection  process,  because  it  would  be- 
difficult  to  determine  which  terminated 
hospitals  should  be  excluded.  For 
example,  if  a  hospital’s  participation  in 
the  Medicare  program  is  terminated  just 
before  the  publication  of  the  prospective 
payment  system  proposed  rule  iu  May, 
or  between  the  proposed  rule  and  the 
publication  of  the  final  rule,  it  would  be 
very  difficult  to  ensure  that  such  a 
hospital  was  identified  as  terminated, 
since  our  analysis  of  the  database  is 
accomplished  well  before  the  final  rule 
is  published. 

However,  we  agree  that  it  is 
appropriate  to  eliminate  data  for 
terminated  hospitals  when  there  is 
reason  to  believe  that  the  data  are 
incorrect,  and  the  data  cannot  be 
verified  due  to  the  facility’s  closure.  We 


believe  this  is  appropriate  since  in  most 
cases  any  aberrant  data  reported  by 
terminated  hospitals  cannot  be 
evaluated  for  reasonableness  because"’^ 
hospital  records  may  not  be  available  to 
the  intermediaries. 

Each  hospital  is  responsible  for 
accurately  completing  the  cost  report 
and  must  attest  to  the  accuracy  of  the 
data  at  the  time  the  cost  report  is  filed. 

If  the  wage  data  for  a  terminated 
hospital  did  not  fail  any  of  our  edits  for 
reasonableness,  the  hospital  remains  in 
the  database  and  its  data  are  used  in 
developing  the  wage  index  for  the  labor 
market  area.  In  preparing  the  data  for 
the  final  wage  index,  we  identified  76 
terminated  hospitals  that  reported 
questionable  data  and  therefore  were 
eliminated  firom  the  wage  index 
database. 

Comment:  Two  commenters  suggested 
that  for  wage  index  purposes  we  require 
hospitals  to  report  Full  Time  Equivalent 
employees  on  a  standardized  basis  of 
2,080  hours  worked.  Commenters  are 
concerned  that  inconsistent  reporting  of 
total  hours  results  in  inequities  in  the 
calculation  of  the  average  hourly  rate. 
One  commenter  indicated  that  a 
hospital  could  manipulate  this  policy  to 
increase  its  average  hourly  wage  by 
recomputing  the  average  hourly  wage 
for  an  employee  based  on  a  7.5  hour 
day,  thereby  reporting  37.5  hours  per 
week  per  employee. 

Response:  We  have  always  used  total 
paid  hours  as  opposed  to  total  hours 
worked  for  calculating  the  average 
hovuly  rate.  Total  paid  hours  more 
accurately  reflect  all  elements  of  total 
salary.  We  clarified  the  definition  of 
total  hours  in  the  cost  reporting 
instructions  to  specify  that  total  hours 
mean  total  paid  hours.  Paid  hours 
include  regular  hours,  overtime  hours 
(counted  as  a  regular  hour),  and  paid 
holiday,  vacation,  and  sick  leave  hours 
or  any  other  hours  associated  with  paid 
time  off  such  as  jury  duty  or 
bereavement  pay.  These  are  included  to 
achieve  comparability  among  hospitals 
and  to  recognize  all  work  hours  for 
which  the  hospital  paid  wages.  Salaries 
are  based  on  a  standard  work  period 
(such  as  40  hours  or  37.5  hours  per 
w'eek)  that  is  specified  by  the  hospital 
employer.  This  work  period  includes 
any  time  covered  by  paid  leave,  as  well 
as  any  non-productive  time  for  w'hich 
the  employee  receives  a  salary  (such  as 
a  paid  lunch  period  or  a  15-minute 
break).  Hospitals  are  not  asked  to 
account  for  and/or  subtract  this  non¬ 
productive  time,  because  the  employee 
is  being  paid  for  the  time.  If  a  hospital 
elects  to  pay  its  employees  based  on  a 
7.5  hour  day  because  employees  are  not 
paid  for  lunch  and  are  free  to  leave  the 
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work  site,  and  the  overtime  rate  and 
other  fringe  benefits  are  based  on  the 
hourly  rate  computed  based  on  the  7.5 
work  day,  the  hospital’s  labor 
distribution  report  would  appropriately 
report  hours  based  on  37.5  hours  per 
week. 

Additionally,  we  emphasize  that 
hoins  reported  must  correspond  to  the 
salaries  reported.  If  a  salary  is  paid  there 
should  be  corresponding  homs.  We  . 
anticipate  that  this  clarification  will 
result  in  more  consistent  reporting  of 
total  paid  hours  for  wage  index 
purposes. 

C.  Changes  In  the  Reporting  of  Hospital 
Wage  Index  Data 

Currently,  the  data  used  to  develop 
the  wage  index  are  submitted  by 
hospitals  on  the  Worksheet  S-3,  Part  II, 
of  the  Medicare  cost  report.  We 
developed  this  worksheet  as  part  of  the 
FY  1990  cost  reports,  and  we  used  the 
worksheet  to  calculate  the  wage  index 
for  FY  1994.  The  worksheet  has  been 
evaluated  by  HCFA  and  industry 
representatives  to  ensure  that  this  data 
collection  mechanism  captures  relative 
wage  costs  as  accurately  as  possible  and 
to  determine  whether  any  refinements 
are  appropriate.  The  Medicare 
Technical  Advisory  Group  (MTAG) 
established  a  task  force  to  study  and 
recommend  changes  to  the  cost 
reporting  form  used  to  collect  wage 
index  data.  The  task  force  comprised 
hospital,  intermediary,  and  HGFA 
representatives.  The  MTAG  task  force 
recommended,  and  we  are 
implementing,  three  major  changes  to 
the  Worksheet  S-3,  Part  II;  the  provider 
cost  report  questionnaire  (HCFA  339); 
and  accompanying  instructions  as 
discussed  below.  We  note  that  the 
changes  in  the  reporting  of  hospital 
wage  index  data,  outlined  below',  are 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994. 
Therefore  the  changes  will  not  affect  the 
FY  1995  wage  index,  which  is  based  on 
FY  1991  wage  data. 

I.  The  Elimination  of  Part  A  Physiciems’ 
and  CRNA  Salaries 

Currently,  a  hospital  that  directly 
employs  and  pays  the  salary  of  a 
physician  can  include  the  Part  A 
portion  of  the  physician’s  salary  in  total 
salaries  reported  on  Worksheet  S-3,  Part 

II.  (The  Part  B  portion  of  physician 
salaries  has  always  been  excluded  from 
the  wage  index.)  However,  if  a  hospital 
contracts  for  physician  services,  it  is  not 
permitted  to  include  the  Part  A 
physician  services  as  contract  labor 
because  we  consider  Part  A  physician 
services  to  be  administrative,  not  direct 
patient-care  related  (currently,  to  be 


included  in  the  computation  of  the  wage 
index,  contract  labor  must  be  directly 
related  to  patient  care). 

Not  all  hospitals  directly  employ 
physicians,  '^^here  are  currently  five 
States  in  which  State  laws  specifically 
prevent  hospitals  from  directly  hiring 
physicians.  Hospitals  in  these  States  are 
forced  to  contract  out  for  physicians. 

The  inability  of  these  hospitals  to 
include  the  Part  A  portion  of  the 
services  as  contract  labor  has  been 
perceived  as  inequitable.  In  States 
where  hospitals  may  directly  employ 
physicians,  the  hospitals  may  include 
some  of  these  characteristically  high 
wages  in  the  wage  data,  while  in  States 
where  hospitals  must  contract  for  their 
physician  services,  these  contract  wages 
cannot  be  included  in  their  wage  data. 

As  outlined  in  the  proposed  rule,  we 
are  providing  on  the  Worksheet  S-3, 

Part  II,  for  the  exclusion  of  all  Part  A 
physician  costs  regardless  of  whether 
the  physician  is  a  hospital  employee  or 
contractor.  For  purposes  of  this 
exclusion,  physicians’  salaries  are 
defined  as  salaries  applicable  to 
positions  for  which  a  licensed  physician 
is  normally  a  prerequisite,  such  as  a 
medical  director  of  a  department. 
Salaries  for  physicians  employed  in 
other  positions  that  do  not  necessarily 
require  a  physician,  such  as  hospital 
administrator,  are  not  excluded. 

All  hospitals  must  separately  report 
any  physicians’  salaries  (both  Part  A 
and  Part  B  related)  as  part  of  the  wage 
data  reported  on  the  Medicare  cost 
report.  This  action  should  not  require 
any  additional  reporting  burden  since 
these  Part  A  physician  salaries  already 
are  reported  on  the  cost  report 
(Worksheet  A-8-2).  Regarding  Part  A 
CRNA  (certified  registered  nurse 
anesthetist)  costs,  we  are  requiring 
hospitals  to  exclude  these  salaries  from 
the  wage  data  reported  on  the  cost 
report.  In  addition,  salaries  for  interns 
and  residents  will  be  separately 
reported  (see  comments  below). 

We  note  that  these  changes  are 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994 
and  will  not  affect  the  current  reporting 
of  physicians  and  CRNA  salaries. 

Comment:  We  received  over  50 
comments  concerning  our  proposal  to 
exclude  from  the  computation  of  the 
wage  index  all  physician  salaries 
(including  those  associated  with 
teaching  physicians)  and  CRNA  Part  A 
services.  Many  commenters  supported 
this  proposal;  some  suggested  that  we 
also  eliminate  other  salaries  related  to 
services  paid  outside  the  prospective 
payment  system,  such  as  the  salaries  of 
interns  and  residents.  Other 
commenters  suggested  that  rather  than 


eliminate  all  physicians’  salaries,  we 
add  contracted  Part  A  physicians’ 
services  to  the  wage  index  computation. 
Some  of  these  commenters  argued  that 
the  administrative  portion  of 
physicians’  salaries  are  included  under 
the  prospective  pa3mient  system  and 
should  therefore  continue  to  be 
included  in  the  wage  index.  A  number 
of  commenters  indicated  concern  about 
the  redistributional  effect  of  this  change 
and  suggested  we  collect  all  the 
necessary  data  components  before 
implementing  the  new  policy.  In 
particular,  several  teaching  hospitals 
stated  that  they  would  be  affected 
adversely  by  the  elimination  of 
physician  salaries  from  the  computation 
of  the  wage  index.  Finally,  several 
commenters  asked  that  we  clarify  that 
only  those  salaries  for  positions  that 
require  a  licensed  physician  be 
excluded  from  the  wage  data. 

Response:  Consistent  with  past 
refinements  of  the  hospital  wage  index 
to  exclude  those  costs  related  to  services 
not  covered  under  the  prospective 
payment  system,  we  believe  it  is 
appropriate  to  exclude  all  salary  costs 
associated  with  graduate  medical 
education  programs.  Therefore,  in 
addition  to  the  exclusion  of  teaching 
physicians’  salary  costs,  we  are  adopting 
the  commenters’  suggestion  and  will 
provide  for  the  separate  reporting  (and 
possible  exclusion  fi’om  the  wage  index) 
of  salary  costs  for  interns  and  residents, 
since  none  of  the  costs  associated  with 
these  services  are  paid  under  the 
prospective  payment  system.  We  believe 
that  any  redistributional  effect  on 
Medicare  payments  resulting  fi'om  this 
change  would  be  appropriate  since 
teaching  hospitals  may  be  unfairly 
advantaged  relative  to  other  hospitals  by 
the  inclusion  of  graduate  medical 
education  costs  in  the  prospective 
payment  system  wage  index.  Although 
this  change  may  significantly  affect 
teaching  hospitals,  we  believe  the 
timing  of  the  change,  which  would  not 
take  effect  for  wage  index  purposes  until 
FY  1999,  will  enable  hospitals  to 
anticipate  a  possible  reduction  in  their 
wage  index  values.  With  respect  to  the 
exclusion  of  other  Part  A  physicians’s 
salary  costs,  we  do  not  believe  the 
redistributional  effects  would  be 
significant  given  that  these  costs  would 
be  excluded  for  all  hospitals 
nationwide.  Since  this  change  would 
apply  equally  to  hospitals  that  are 
permitted  to  employ  physicians  and  to 
those  that  must  contract  for  physician 
services,  we  believe  this  revision  would 
promote  payment  equity  and  provide 
more  uniformity  in  the  wage  data  across 
areas. 
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With  regard  to  the  suggestion  that  we 
include  all  Part  A  physician  costs 
(whether  salaried  or  under  contract)  in 
computing  the  wage  index,  we  continue 
to  believe  that  eliminating  all 
physicians’  salaries  is  more  appropriate 
than  that  alternative.  As  discussed  in 
the  proposed  rule  (59  FR  27721),  we  do 
not  believe  that  physician  costs  are 
driven  by  normal  labor  market 
conditions  and,  in  many  cases,  hospitals 
must  hire  physicians  from  outside  of 
their  recruiting  areas.  Second,  many 
hospitals  have  indicated  that  they  have 
difficulty  accurately  determining  the 
hours  for  the  physicians  attributable  to 
Part  A  services,  especially  for  those 
under  contract.  Third,  we  have  foimd 
that  some  hospitals  that  employ 
physicians  are  not  appropriately 
eliminating  Part  B  physician  salaries 
from  the  total  salaries  reported  for  the 
wage  index  as  required  in  the  cost 
reporting  instructions.  Thus,  we  believe 
that  inclusion  of  all  Part  A  physician 
costs  would  not  accurately  reflect 
relative  wages  across  areas. 

We  believe  that  the  exclusion  of  all 
Part  A  physician  costs  (even  though  a 
portion  of  these  costs  not  related  to 
teaching  activities  is  recognized  under 
the  prospective  payment  system)  is  the 
approach  that  would  provide  the 
greatest  uniformity  across  areas.  Since 
most  hospitals  incur  costs  associated 
with  Part  A  physicians  contracts,  we  do 
not  believe  the  relative  wage  index 
values  would  vary  greatly  across  areas 
under  either  approach.  However,  as 
suggested  by  commenters,  we  will 
revise  the  cost  reporting  form,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1994,  to  collect 
separately  additional  data  elements 
needed  to  evaluate  the  appropriateness 
of  this  change  as  part  of  the  FY  1999 
wage  index  update. 

With  respect  to  the  elimination  of 
CRNA  Part  A  services,  we  note  first  that 
these  Part  A  services  are  currently  paid 
on  a  “pass-through’’  basis,  outside  the 
prospective  payment  system.  Therefore, 
we  believe  it  is  appropriate  to  exclude 
these  costs  from  the  wage  index. 
Moreover,  this  Part  A  pass-through 
provision  is  applicable  to  a  limited 
number  of  hospitals  (small  rural 
hospitals).  All  other  hospitals  are  paid 
for  CRNA  services  under  Part  B  of  the 
Medicare  program.  Therefore,  in  order 
to  ensure  consistency  across  areas,  we 
believe  that  no  CRNA  costs  should  be 
reflected  in  the  wage  index 
computation.  CRNA  services  are 
generally  excluded  from  the  wage  index 
as  Part  B  services.  Since  the  Part  A 
portion  was  granted  as  a  pass-through 
for  certain  rural  hospitals,  it  is  currently 
included  in  the  wage  index.  In  addition. 


we  have  seen  several  examples  during 
oiu  editing  process  where  the  hours 
associated  with  these  services  are 
difficult  to  determine.  CRNAs  bill  on 
15-minute  intervals  during  surgery; 
however,  time  before  or  after  the  billing 
time  (that  is,  actual  surgery  time)  is 
difficult  to  determine  from  time  records 
yet  is  part  of  the  time  CRNAs  devote  to 
a  particular  patient. 

Finally,  as  specified  in  the  proposed 
rule,  salaries  for  physicians  employed  in 
positions  (such  as  hospital 
administrator)  for  which  a  licensed 
physician  is  not  normally  a  prerequisite, 
would  not  be  reported  as  physician’s 
salaries.  The  hospital  is  responsible, 
however,  for  providing  its  fiscal 
intermediary  with  the  necessary 
documentation  to  allow  an  appropriate 
determination  with  respect  to  these 
salaries. 

Therefore,  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994,  we  are  revising  the 
Medicare  cost  report  to  provide  for  the 
separate  reporting  of  all  salary  costs  for 
physicians  (including  teaching 
physicians),  interns  and  residents,  and 
CRNAs.  After  evaluating  these  data,  we 
will  propose  appropriate  changes  to  the 
FY  1999  wage  index  update. 

Comment:  One  commenter  suggested 
that  we  exclude  the  salaries  associated 
with  several  other  services  that  could  be 
billed  under  Part  B,  such  as  the  services 
of  nurse  midwives,  nurse  practitioners, 
clinical  psychologists,  and  clinical 
social  workers.  The  commenter  believes 
these  services  should  be  eliminated 
since  they  are  similar  to  Part  B 
physician  services,  which  are  currently 
excluded  from  the  wage  index  data. 

Response:  While  we  believe  it  is 
appropriate  to  remove  from  the  wage 
index  data  salaries  not  included  in  the 
prospective  payment  system,  we  think 
that  it  would  be  difficult  to  accurately 
distinguish  between  Part  A  and  Part  B 
services  for  the  services  mentioned  by 
the  commenter.  It  is  also  unclear  to  us 
if  the  hospitals  and  intermediaries  will 
have  the  documentation  to  distinguish 
between  the  time  spent  on  Part  A 
services  performed  by  these  employees 
and  time  spent  on  Part  B  billable 
services.  In  addition  we  believe  that 
these  costs  are  relatively  small,  and 
therefore  would  have  an  insignificant 
effect  on  the  wage  index.  However,  we 
will  continue  to  examine  this  issue,  and, 
if  we  find  these  costs  are  substantial  and 
can  be  documented,  we  will  propose 
future  changes  to  the  reporting  of 
hospital  wage  data. 

2.  Management  Contracts 

The  second  major  change  concerns 
the  inclusion  of  certain  management 


contracts  in  the  hospital  wage  index 
data.  Before  FY  1994,  the  wage  index 
did  not  include  any  costs  associated 
with  contract  services.  However,  many 
hospitals  indicated  that  they  were 
inappropriately  disadvantaged  because 
they  were  forced  to  contract  out  for 
nurses  and  technicians  due  to  shortages 
of  these  services  in  their  areas.  To 
alleviate  this  problem,  we  revised  the 
cost  report  to  collect  the  data  associated 
with  any  direct  patient  care  service 
contract  (that  is,  nursing,  therapeutic, 
etc.).  We  specifically  excluded  any  Part 
B  services.  Part  A  physician  services, 
management  contracts,  or  any  contract 
for  services  not  directly  involved  with 
patient  care. 

The  hospital  industry  has  expressed 
concern  that  we  do  not  currently 
recognize  the  cost  of  certain  contract 
management  services.  In  particular, 
many  rural  hospitals  that  are  either 
unable  to  recruit  or  cannot  afford  top 
managers  such  as  hospital 
administrators  must  contract  for  the 
services  of  these  individuals.  Therefore, 
we  believe  it  is  appropriate  to  include 
the  costs  of  certain  management 
contracts  in  the  wage  index.  We  are 
expanding  the  definition  of  contract 
services  reported  on  the  Worksheet  S-  3 
to  include  the  personnel  cost  associated 
with  contracts  for  any  pyersonnel  hired 
in  the  top  four  positions  within  the 
hospital.  Allowable  contract 
management  services  would  be  limited 
to  the  personnel  costs  for  those 
individuals  who  are  working  at  the 
hospital  facility  in  the  capacity  of  the 
Chief  Executive  Officer  (CEO)/Hospital 
Administrator,  Chief  Operating  Officer 
(COO),  Chief  Financial  Officer  (CFO),  or 
Nursing  Administrator.  The  exact  titles 
assigned  to  individuals  may  vary  but  the 
individuals  should  be  performing 
essentially  the  same  duties  as 
customarily  assigned  these  management 
positions. 

Hospitals  (via  HCFA-339  form)  will 
be  required  to  provide  fiscal 
intermediaries  with  complete  details  on 
all  direct  patient  care  related  contracts 
and  the  description  and  aggregate  totals 
for  all  management  contracts.  Because 
of  the  difficulty  in  accurately 
determining  hours  and  isolating  wage 
related  costs  for  the  other  types  of 
contract  services,  the  wage  data  will 
continue  to  exclude  all  non-patient  care 
contract  services  except  those  limited 
management  contracts  discussed  above. 

Since  the  current  cost  report  does  not 
provide  for  the  collection  of 
management  contract  data,  this  revised 
definition  will  not  be  effective  until  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994.  To  provide  consistent 
reporting  of  data,  hospitals  must 
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continue  to  exclude  all  management 
contracts  until  the  FY  1995  data  is 
reported. 

Comment:  One  commenter  suggested 
that  contract  labor  be  included  in  the 
wage  index  calculation  if  it  is  for 
services  for  which  many  hospitals  in  the 
cotmtry  routinely  employ  contract 
personnel. 

Response:  The  services  for  which 
hospitals  employ  c»ntract  personnel 
vary  considerably  across  the  country. 
Furthermore,  the  cost  of  contract  labor 
is  generally  Ugher  than  the  cost  of  non¬ 
contract  labor  for  the  same  service. 

Many  times,  the  cost  of  contract  labor 
will  include  costs  for  other  non-wage 
related  items  such  as  supplies  or 
equipment,  and  thus  may  not  accurately 
reflect  relative  hospital  wage  rates 
across  labor  market  areas. 

Before  FY  1994,  the  wage  index  did 
not  include  any  costs  associated  with 
contract  services.  However,  in  response 
to  the  concerns  of  hospitals  in  areas 
experiencing  nursing  shortages  that 
must  rely  on  contract  labor  sources,  we 
included  in  the  computation  of  the  wage 
index  contract  labor  costs  for  services 
directly  related  to  patient  care.  Because 
of  the  ^fficulty  in  acciirately 
determining  hoiurs  and  isolating  wage- 
related  costs  for  contract  services  not 
directly  related  to  patient  care,  the  wage 
data  will  continue  to  exclude  all  non¬ 
patient  care  contract  services  except 
certain  top  management  contracts, 
which  will  be  reported  separately  on  the 
Worksheet  S-3,  Part  II. 

Comment:  A  few  commenters  asked 
why  we  did  not  include  the  position  of 
Medical  Director  in  the  definition  of  the 
top  management  contract  persozmel  at 
the  hospital  that  may  be  included  on 
Worksheet  S-3  of  the  cost  report. 

Response:  The  position  of  Medical 
Director  must  be  filled  by  a  licensed 
physician.  Thus,  the  duties  performed 
by  the  Medical  Director  would  be 
described  as  a  Part  A  physician’s  salary. 
Therefore,  excluding  these  types  of 
management  contracts  is  consistent  with 
our  revised  reporting  policy  and 
potential  exclusion  of  physician  salaries 
from  the  wage  index  data. 

Comment:  We  received  one  comment 
requesting  that  HCFA  clarify  the  status 
of  direct  patient  care  service  contracts. 
The  commenter  was  confused  about 
whether  one  hospital  may  report  the 
cost  and  hours  related  to  contract 
services  furnished  at  another 
prospective  payment  system  hospital. 

Response:  We  believe  there  are  two 
situations  for  which  clarification  is 
needed.  In  each  case,  hospitals  must 
take  care  to  avoid  duplicate  reporting  of 
the  costs  and  hours  of  the  contract 
services. 


In  the  first  case.  Hospital  A  may 
contract  out  the  services  of  its  nurses  to 
Hospital  B.  In  this  case.  Hospital  A  may 
not  claim  the  salaries  paid  to  those 
nurses  on  the  Worksheet  S-3,  Part  11, 
while  they  are  working  at  Hospital  B. 
Instead,  Hospital  A  must  deduct  the 
salaries  and  corresponding  hours 
associated  with  the  time  the  muses 
worked  at  the  other  facility.  Hospital  B, 
however,  can  include  the  payment  and 
corresponding  hoxus  for  the  muses  as 
direct  patient  care  related  contract  labor. 

In  the  second  case.  Hospital  A  sends 
a  patient  to  Hospital  B  for  tests  and 
procedures  that  Hospital  A  cannot 
provide.  Hospital  A  cannot  claim  the 
labor  portion  of  the  amounts  paid  to 
Hospital  B  for  contract  labor.  We 
consider  this  type  of  arrangement  as  a 
purchased  service  rather  than  contract 
labor.  In  this  situation,  the  scope  of  the 
contracted  service  involves  more  than 
the  services  of  nurses  or  technicians. 

The  associated  ancillary  services 
provided  also  include  costs  for  supplies, 
equipment,  etc.  In  many  cases  hospitals 
are  luiable  to  accurately  provide  a 
breakdown  of  their  charges  to  show  how 
much  is  attributable  to  direct  patient 
care  services  as  opposed  to  the  supplies 
and  equipment  us^  to  provide  those 
services.  Because  of  the  difficulty  of 
accurately  determining  the  labor  portion 
of  such  contracted  services,  and  given 
the  fact  that  the  employees  do  not  work 
on  the  hospital’s  premises.  Hospital  A 
cannot  claim  this  as  contract  labor  for 
purposes  of  the  wage  index.  We  believe 
that  this  is  consistent  with  our  goal  of 
establishing  a  uniform  method  for 
collecting  wage  data. 

3.  Reporting  of  Wage-Related  Gists 

Since  we  began  including  fringe 
benefits  in  the  wage  index,  we  have 
been  concerned  with  the  inconsistent 
reporting  of  fringe  benefits,  whether 
because  of  a  lack  of  provider  proficiency 
in  identifying  fringe  benefit  costs  or 
varying  interpretations  across  fiscal 
intermediaries  of  the  definition  for 
fringe  benefits  in  PRM-I,  §  2144.1. 
Although  we  have  attempted  to  promote 
consistent  reporting  of  fiinge  benefits  by 
providing  fis^  intermediaries  with 
general  guidelines  to  be  used  in 
determining  allowable  fringe  benefit 
costs,  the  intermediaries  must 
necessarily  make  judgments  as  to 
whether  certain  costs  qualify  as  a  fiinge 
benefit,  and  inconsistencies  persist. 

Last  summer,  HCFA  conducted  a 
survey  to  determine  what  costs  the 
health  care  industry  thought  should  be 
recognized  as  fringe  benefit  costs.  The 
survey  consisted  of  a  questionnaire  with 
a  yes/no  response  column  and  a  column 
for  comments.  We  received  238 


responses  fixim  hospitals,  fiscal 
intermediaries,  state  hospital 
associations,  national  hospital 
associations,  state  agencies,  and  bureaus 
and  offices  within  HCFA.  T^e  results  of 
those  surveys  were  examined  closely  by 
the  MTAG  task  force. 

Based  on  the  recommendations  of  the 
task  force,  we  are  making  several 
changes  that  we  believe  will  promote 
more  equitable  and  consistent  reporting 
of  wage-related  costs  for  all  hospitals. 
Where  the  term  “fiinge  benefit’’  has 
been  used  in  the  past,  we  will  now  refer 
to  these  costs  as  “wage-related  costs”  for 
wage  index  purposes.  We  believe  that 
this  change  in  terminology  will 
eliminate  the  confusion  regarding  those 
wage-related  costs  that  we  will  allow  to 
be  incorporated  in  the  wage  index 
versus  the  definition  of  fringe  benefits 
required  by  Medicare  principles  for  cost 
reimbursement  purposes.  Accordingly, 
we  are  revising  the  Worksheet  S-3,  Part 
II,  to  capture  wage-related  costs  in  three 
parts. 

a.  Wage-Related  Costs  (Core).  For 
most  hospitals,  the  wage-related  costs 
used  to  develop  the  wage  index  would 
be  limited  to  “core”  wage-related  costs. 
The  list  of  “core”  wage-related  costs 
includes  aU  commonly  recognized  costs 
that  contribute  significantly  to  the  wage 
costs  of  a  hospital  and  that  are  readily 
identifiable  on  the  hospital  records. 
These  costs  will  also  be  listed  on  the 
revised  HCFA-339  form,  and  hospitals 
will  be  required  to  provide  the 
intermediary  with  a  detailed  description 
of  the  wage-related  costs  in  Exhibit  7. 
This  description  will  allow  the 
intermediary  to  review  the 
appropriateness  of  each  wage-related 
cost.  We  believe  that  this  core  list 
includes  virtually  all  significant  wage- 
related  costs,  including  those  costs  that 
are  required  by  statute. 

To  develop  the  list  of  core  wage- 
related  costs,  the  MTAG  task  force 
established  a  number  of  specific  criteria. 
To  be  considered  a  core  wage-related 
cost,  one  or  more  of  the  following 
criteria  must  be  met; 

•  The  wage-related  cost  is  provided  at 
a  significant  financial  cost  to  the 
employer. 

•  The  wage-related  cost  is  of  a  type 
and  nature  that  would  generally  be 
offered  as  a  fiinge  benefit  by  most 
employers. 

•  The  perceived  value  of  this  wage- 
related  cost  is  of  such  importance  that 
it  would  influence  an  individual’s 
employment  decisions. 

•  The  wage-related  cost  is  a 
mandatory  requirement  imder  Federal 
or  State  law  (for  example  FICA,  Federal 
and  State  unemployment,  etc.). 
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•  Fees  paid  to  external  organizations 
that  are  directly  associated  with  the  core 
wage-related  costs  may  be  included  as 
part  of  the  wage-related  cost  (for 
example,  actuarial  fees,  claim 
administration  fees,  IRS  form 
preparation  fees,  etc.). 

The  following  is  the  list  of  core  wage- 
related  costs: 

(1)  Retirement  Costs: 

401(k)  employer  contributions 
Tax  sheltered  annuity  (TSA)  employer 
contributions 

Qualified  and  non-qualified  pension 
plan  cost 

Prior  year  pension  service  cost 

(2)  Plan  Administration  Costs  (Paid  to 

external  organization): 

401(k)/TSA  plan  administration  fees 
LegalMccounting/management  fees — 
pension  plan 

Employee  managed  care  program 
administration  fees 

(3)  Health  and  Insurance  Costs: 

Health  insurance  (purchased  or  self- 

funded) 

Prescription  drug  plan 
Dental,  hearing,  vision  plans 
Life  insurance  (if  employee  is  owner 
or  beneficiary) 

Accident  insurance  (if  employee  is 
owner  or  beneficiary) 

Disability  insurance  (if  employee  is 
owner  or  beneficiary) 

Long-term  care  insurance  (if  employee 
is  owner  or  beneficiary) 

Worker’s  compensation  insurance 
Retiree  health  care  cost  (only  current 
year,  not  the  extraordinary  accrual 
required  by  FASB  106  (that  is,  the 
non-cumulative  portion)) 

(4)  Taxes: 

FICA— employer’s  portion  only 
Medicare  taxes — employer’s  portion 
only 

Unemployment  insurance 

State  or  Federal  unemployment  taxes 

(5)  Other: 

Executive  deferred  compensation 
Day  care  cost  and  allowances 
Tuition  reimbursement 
b.  Other  Wage-Related  Costs.  A 
hospital  may  be  able  to  report  a  wage- 
related  cost  that  does  not  appear  on  the 
core  list  if  it  meets  all  of  the  following 
criteria: 

•  The  wage-related  cost  is  provided  at 
a  significant  financial  cost  to  the 
employer.  To  meet  this  test  the 
individual  wage-related  cost  must  be 
greater  than  1  percent  of  total  salaries 
after  the  direct  excluded  salaries  are 
removed  (Coliunn  3,  line  3  on 
Worksheet  S-3,  Part  II). 

•  The  wage-related  cost  would  be  a 
fringe  benefit  if  reported  to  the  IRS  as 
a  fringe  benefit  in  accordance  with  IRS 
requirements. 


•  The  wage-related  cost  has  not  been 
furnished  for  the  convenience  of  the 
provider. 

We  note  that  those  wage-related  costs 
that  are  required  to  be  reported  to  the 
IRS  as  salary  (for  example,  loem 
forgiveness  and  sick  pay  accruals) 
would  not  be  included  as  other  wage- 
related  costs,  since  the  costs  associated 
with  these  items  are  considered  salaries 
and  would  already  be  included  in  the 
total  salaries  reported  on  line  1.01  of  the 
Worksheet  S-3,  Part  II. 

c.  Wage-Related  Costs  (Excluded 
Area).  Wage-related  costs  associated 
with  employees  in  areas  of  the  hospital 
that  are  excluded  from  the  data  used  to 
calculate  the  wage  index  (such  as  a 
hospital-based  SNF)  should  be  removed 
from  the  total  wage-related  costs.  This  is 
not  a  new  policy;  however,  to  ensiue 
that  hospitals  are  removing  these  costs, 
we  have  added  a  new  line  on  the 
Worksheet  S-3,  Part  II. 

In  addition  to  the  above  changes, 
beginning  on  or  after  October  1, 1994, 
hospitals  are  required  to  follow 
Generally  Accepted  Accounting 
Principles  (GAAP)  in  developing  the 
wage-related  costs  contained  in  the 
Worksheet  S-3,  Part  II,  for  purposes  of 
the  hospital  wage  index.  Medicare 
principles,  however,  will  continue  to 
apply  in  determining  the  allowability  of 
fringe  benefit  costs.  The  MTAG  task 
force  recommended  application  of 
GAAP  for  purposes  of  developing  wage- 
related  costs  used  to  construct  the 
hospital  wage  index.  We  believe  it  is 
appropriate  to  apply  GAAP  for  these 
purposes  because  the  function  of  the 
wage  index  is  to  measure  relative 
hospital  labor  costs  across  areas.  This 
function  is  distinct  finm  that  of  cost 
reimbursement,  in  which  applicable 
Medicare  principles  (which  may  differ 
finm  GAAP)  measure  the  actual  costs 
incurred  by  individual  hospitals.  We 
believe  the  application  of  GAAP  for 
purposes  of  compiling  data  on  wage- 
related  costs  used  to  construct  the  wage 
index  will  more  accurately  reflect 
relative  labor  costs,  because  certain 
wage-related  costs  (such  as  pension 
costs)  as  recorded  under  GAAP  tend  to 
be  more  static  firom  year  to  year. 
Application  of  Medicare  principles,  on 
the  other  hand,  could  create  large 
swings  in  these  costs  from  year  to  year, 
particularly  in  years  when  there  are 
large  over-  or  under-funded  pension 
estimates:  such  application  might  lead 
to  a  wage  index  that  does  not  accurately 
reflect  relative  labor  costs.  Again,  we 
emphasize  that  GAAP  applies  only  for 
purposes  of  developing  wage-related 
costs  on  Worksheet  S-3  Part  II.  Our 
policy  requiring  the  use  of  applicable 
Medicare  principles  for  determining 


firinge  benefits  for  all  other  purposes 
remains  unchanged. 

The  revised  cost  report  and  the 
HCFA-339  forms  are  currently  being 
evaluated  by  the  Office  of  Management 
and  Budget.  Once  these  forms  are 
approved,  we  propose  to  implement  the 
form  to  collect  wage  data  for  any  cost 
report  beginning  on  or  after  October  1, 
1994. 

Comment:  One  commenter  believes 
that  the  internal  administration  costs  of 
many  types  of  core  wage- related  costs, 
such  as  health  and  insurance  costs, 
dental,  prescription  drug  plans,  etc., 
should  be  included  as  part  of  the  wage- 
related  cost.  The  commenter  states  that 
some  organizations  administer  these 
wage-related  costs  internally  as  a  cost¬ 
saving  measure  and  that  these 
administration  costs  should  be 
included,  just  as  fees  paid  to  external 
organizations  are  included  in  the 
calculation  of  the  core  wage-related 
cost.  To  do  otherwise,  the  commenter 
suggested,  would  encourage  a  more 
costly  method  of  administration  and 
penalize  a  more  efficient  one. 

Response:  In  the  proposed  rule  we 
listed  core  wage-related  costs  including 
health  and  insurance  costs.  We  did  not 
intend  to  exclude  internal 
administration  costs  from  this  list.  For 
example,  the  proposed  rule  included  a 
parenthetical  reference  that  specified 
that  health  insurance  costs  could  be 
purchased  or  self-funded  (59  FR  27722). 
We  encourage  hospitals  to  be  cost- 
conscious  and  efficient  in  their 
administration  of  health  and  insurance 
costs.  However,  amounts  paid  to 
employees  within  the  hospital  are 
already  accoimted  for  in  the  total  wages 
paid,  and  therefore  should  not  be 
included  as  part  of  this  wage-related 
cost. 

Comment:  Several  commenters 
addressed  the  proposed  changes  to  the 
reporting  of  wage-related  costs  on  the 
Worksheet  S-3,  Part  II.  Virtually  all 
commenters  supported  the 
establishment  of  a  core  list  of  wage- 
related  costs,  although  many  suggested 
variations  in  the  items  included  on  the 
core  list.  Specifically,  commenters 
suggested  we  add  items  such  as:  moving 
expenses,  health  related  costs  (that  is, 
physicals,  discounted  inpatient  and 
outpatient  services),  parWng  expenses, 
malpractice  expenses,  employee 
assistance  programs,  hospital  sponsored 
continuing  medical  education, 
professional  organization  dues,  cafeteria 
discounts,  outpatient  services,  and  any 
firinge  benefit  Aat  is  reported  to  the  IRS. 

We  also  received  a  number  of 
comments  with  respect  to  our  proposed 
criteria  for  including  additional  wage- 
related  costs  that  were  not  reflected  in 
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the  core  list.  Some  stated  that  the  1 
percent  criterion  for  qualifying  as  an 
“Other”  wage-related  cost  wastoo  high. 

A  few  commenters  suggested  that  we 
apply  the  1  percent  test  on  total  salaries 
and  wage-related  costs  prior  to  the 
elimination  of  wages  and  related  costs 
for  the  excluded  areas.  Other  comments 
stated  that  the  second  and  third  criteria 
for  qualifying  as  other  wage-related 
costs  are  repetitive,  and  that  we  should 
eliminate  the  IRS  reporting  requirement. 

Response:  We  developed  the  list  of 
core  wage-related  costs  in  conjunction 
with  the  MTAG  Task  Force.  Our  goal 
was  to  establish  a  list  of  commonly 
recognized  costs  that  contribute 
significantly  to  the  wage  costs  of  a 
hospital  and  are  readily  identifiable  on 
the  hospital  records.  We  believe  the 
final  core  list  includes  virtually  all  . 
significant  wage-related  costs,  including 
those  costs  that  are  required  by  statute. 

As  part  of  the  process  of  developing  the 
core  list,  members  of  the  MTAG  Task 
Force  conducted  a  limited  analysis  to 
determine  what  percentage  of  total 
hinge  benefits  or  wage-related  costs 
would  be  captured  using  the  core  list. 

On  average,  this  percentage  exceeded  90 
percent  for  hospitals  that  were  included 
in  the  analysis.  However,  we  were 
concerned  that  individual  hospitals 
might  incxu*  unusually  large  wage- 
related  costs  that  are  not  reflected  on  the 
core  list  but  that  may  represent  a 
significant  wage-related  cost.  Therefore, 
the  task  force  recommended  that 
hospitals  be  allowed  to  include  other 
wage-related  costs  if  they  meet  each  of 
the  three  criteria  listed  above. 

The  provision  to  include  wage-related 
costs  other  than  those  reflected  on  the 
core  list  is  intended  to  recognize  only 
those  limited  circumstances  where  a 
hospital  incurs  any  additional  wage- 
related  cost  items  that  truly  represent  a 
significant  financial  burden  to  the 
hospital,  but  that  also  meet  the  current 
definition  of  a  fringe  benefit  cost.  We 
believe  the  1  percent  threshold  is  an 
appropriate  measure  of  significance,  and 
that  the  exclusion  of  any  cost 
representing  less  than  1  percent  of  total 
salaries  would  not  significantly  affect 
the  hospital’s  overall  average  hourly 
wage.  We  consider  the  1  percent  test 
critical  in  ensuring  that  providers  only 
include  other  wage-related  costs  that 
contribute  significantly  to  their  wage 
costs  and  that  are  not  accounted  for  in 
the  core  list.  In  addition,  we  believe  the 
1  percent  test  should  be  calculated 
using  total  salaries  net  of  all  direct 
excluded  salaries  since  the  excluded 
salaries  and  wage-related  costs  are 
removed  from  the  wage  index 
calculations. 


Finally,  we  believe  it  is  appropriate  to 
retain  the  IRS  reporting  requirement, 
where  applicable.  Since  there  are  many 
cost  items  that  may  or  may  not  qualify 
as  a  fringe  benefit  depending  on  the 
individual  hospital’s  circumstances,  we 
believe  this  requirement  delineates 
certain  of  those  costs  (such  as  employee 
meal  costs)  as  a  recognized  fringe 
benefit  cost.  Therefore,  we  believe  that 
the  second  and  third  criteria  play 
important  parts  in  determining  the 
allowability  of  the  other  wage-related 
costs. 

Comment:  We  also  received  specific 
comments  concerning  retiree  health  care 
costs  and  professional  liability 
insurance  costs.  With  respect  to  retiree 
health  care  costs,  some  commenters 
requested  we  allow  not  only  the  current 
year  cost,  but  also  any  extraordinary 
accruals.  One  commenter  stated  that 
these  costs  should  be  eliminated  from 
the  core  list  because  they  6ure  unrelated 
to  the  current  employee  workforce.  With 
respect  to  professional  liability 
insurance  costs,  commenters  requested 
that  we  clarify  those  situations  where 
these  costs  would  be  recognized  as  an 
“other”  wage-related  cost  for  purposes 
of  the  wage  index. 

Response:  With  respect  to  retiree 
health  insurance  costs,  we  believe  that 
the  extraordinary  accruals  should  be 
excluded  because  such  accruals  are  not 
representative  of  the  current  wage  costs 
to  the  hospital.  Although  costs 
associated  with  retired  employees  also 
do  not  reflect  the  current  workforce,  we 
believe  that  the  availability  of  retiree 
health  insurance  benefits  is  a  significant 
factor  affecting  the  employment 
decisions  of  the  current  workforce  and 
therefore  should  be  included  as  a  core 
wage-related  cost. 

To  clarify  the  allowability  of 
malpractice  insurance  costs  for 
purposes  of  the  wage  index,  only  those 
policies  that  list  actual  names  or 
specific  titles  (for  example.  President  of 
the  hospital)  of  covered  employees  may 
be  included  in  the  wage  index.  General 
malpractice  liability  coverage 
maintained  by  hospitals  is  not 
recognized  as  a  wage-related  cost  for 
purposes  of  the  wage  index.  We  note 
that  effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1994, 
malpractice  insurance  costs  related  to 
salaried  physicians  should  be  separately 
reported  since  physicians’  salary  costs 
may  be  excluded  from  the  wage  index 
in  FY  1999. 

Comment:  One  commenter  requested 
that  HCFA  release  a  summary  of  the 
results  of  the  fringe  benefit  survey 
conducted  last  summer  to  determine 
what  costs  the  health  care  industry 


thought  should  be  recognized  as  fringe 
benefits. 

Response;  We  will  make  the  results  of 
the  survey  available  to  anyone 
requesting  the  data  in  writing.  Requests 
may  be  sent  to  the  following  address: 
Division  of  Hospital  Payment  Policy; 
Attn:  Lana  Price;  1-H-l  East  Low  Rise; 
6325  Security  Boulevard;  Baltimore,' 
Maryland  21207. 

Comment:  A  few  commenters 
addressed  the  exclusion  of  wage-related 
costs  associated  with  excluded  areas 
within  the  hospital.  Commenters 
requested  detailed  guidelines  to  follow 
when  determining  the  wage-related 
costs  for  excluded  areas. 

Response:  As  indicated  in  the 
proposed  rule,  we  are  revising  the 
Worksheet  S-3,  Part  11,  to  incorporate  an 
additional  line  to  ensure  that  wage- 
related  costs  for  any  areas  excluded 
from  the  wage  index  calculation  are 
removed  frtjm  the  total  wage-related 
costs  reported  by  the  hospital.  Our 
policy  on  the  removal  of  fringe  benefits 
associated  with  excluded  salaries  is  not 
new.  Since  not  all  hospitals  are  able  to 
specifically  identify  wage-related  costs 
attributable  to  individuals  who  work  in 
the  excluded  areas,  we  believe  it  is 
appropriate  to  exclude  a  percentage  of 
wage-related  costs  based  on  the 
relationship  between  the  salaries  paid  in 
the  excluded  areas  of  the  hospital  to 
total  salaries  paid.  The  hospital  must 
make  available  to  its  intermediary 
calculations  used  to  determine  these 
excluded  wage-related  costs. 

Comment:  Many  commenters 
supported  the  utilization  of  Generally 
Accepted  Accounting  Principles 
(GAAP)  in  reporting  wage-related  costs 
beginning  October  1, 1994.  However,  a 
few  commenters  raised  concerns  over  its 
implementation,  citing  differences 
between  the  requirements  of  GAAP  and 
the  IRS.  Since  GAAP  is  not  always 
consistent  with  IRS  rules,  they 
suggested  that  IRS  rules  should  not  be 
applied  with  respect  to  items  such  as 
tuition  reimbursement,  automobile/ 
transportation  allowances,  or  the 
unrecovered  costs  of  employee  meals. 

Response:  We  continue  to  believe  the 
application  of  GAAP  for  purposes  of 
compiling  data  on  wage-related  costs 
used  to  construct  the  wage  index  will 
more  accurately  reflect  relative  labor 
costs,  because  certain  wage-related  costs 
(such  as  pension  costs)  as  recorded 
under  GAAP  tend  to  be  more  static  from 
year  to  year. 

We  have  added  to  the  form  HCFA- 
339,  Exhibit  7,  Part  3,  a  reconciliation 
worksheet  to  aid  hospiteds  and  fiscal 
intermediaries  in  moving  between 
GAAP  when  developing  wage-related 
costs  and  Medicare  principles  when 
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determining  reimbursable  costs.  All 
providers  must  complete  this 
reconciliation  form. 

The  differences  between  GAAP  and 
IRS  requirements,  relate  to  the  reporting 
of  expenses  on  an  entity’s  tax  retiun  and 
do  not  relate  to  whether  a  specific  item 
is  a  firinge  benefit  that  must  be  reported 
to  the  IRS  as  income  to  the  employee 
receiving  the  benefit.  We  believe  that 
following  IRS  requirements  with  respect 
to  the  reporting  of  fiinge  benefits  as 
employee  income  is  appropriate.  Thus, 
items  such  as  the  unrecovered  cost  of 
employee  meals,  tuition  reimbursement, 
and  auto  allowances  will  only  be 
allowed  as  a  wage-related  cost  for 
purposes  of  the  wage  index  if  properly 
reported  to  the  IRS  on  an  employee’s 
W-2  form  as  a  fringe  benefit. 

Comment:  Five  commenters  suggested 
that,  in  addition  to  excluding  the  direct 
salaries  and  hours  for  sub-provider 
components  of  the  hospital,  HCFA 
should  also  exclude  the  general  service, 
or  overhead,  wages  and  hours  that  are 
associated  with  these  areas.  Most  of  the 
conunenters  believe  that  exclusion  of 
only  the  direct  salaries  is  unfair  to 
hospitals  with  sub-providers  since  the 
average  hourly  wages  of  the  general 
service  cost  centers,  such  as  Dietary/ 
Food  Service,  and  Housekeeping  and 
Laundry  Services,  are  usually  lower 
than  a  particular  facility’s  nursing  unit 
costs.  Further,  the  commenters  state  that 
these  hospitals  do  incur  additional 
general  service  costs  relative  to  the 
exempt  area,  and  these  costs  should  be 
accounted  for  in  the  excluded  wage 
data.  They  believe  that,  by  removing  the 
higher  nursing  costs  and  leaving  in  the 
lower  general  service  costs,  the 
hospital’s  average  wage  per  hour  is 
artificially  wei^ted  downward. 

Response:  In  1993,  we  considered 
making  an  allocation  of  overhead 
salaries  and  hours  for  the  excluded 
components  of  the  hospital.  In  response 
to  requests  from  the  hospital  industry 
for  exclusion  of  additional  costs,  we 
initiated  a  special  data  collection  to 
obtain  the  hours  associated  with 
workers  in  the  general  service  areas  of 
those  hospitals  that  reported  excluded 
salaries  and  hours.  We  received  general 
service  hour  data  for  3,811  of  the  5,436 
hospitals  for  which  we  had  wage  data. 
We  analyzed  this  special  survey  data  in 
conjunction  with  the  wage  data  from  the 
cost  report  to  determine  whether  we 
could  reasonably  allocate  the  overhead 
wages  and  hours  to  the  excluded  areas 
of  the  hospital.  For  several  reasons,  we 
concluded  that  it  was  not  feasible  to 
allocate  overhead  wages  and  hours  to 
the  excluded  areas  of  the  hospital., 

Our  analysis  revealed  that  the  average 
hourly  wage  for  a  large  proportion  of 


hospitals  would  decrease  rather  than 
increase  as  a  result  of  performing  the 
allocation.  *rhis  unexpected  result 
contributed  to  our  conclusion  that  the 
data  collected  regarding  overhead  hours 
were  inaccurate.  Because  of  the  large 
number  of  hospitals  removed  through 
the  edit  process,  which  was  discussed 
in  detail  in  the  May  26, 1993  proposed 
rule  (58  FR  30237),  the  large  number  of 
hospitals  with  large  swings  in  their 
average  hourly  wages,  and  the  large 
proportion  of  hospitals  whose  average 
hourly  wage  would  decrease  rather  than 
increase,  we  continue  to  believe  it 
would  be  inappropriate  to  employ  the 
allocation  of  general  service  salaries  and 
hours  to  the  excluded  areas  of  hospitals 
in  constructing  the  FY  1995  wage  index. 

We  agree  with  these  commenters  that 
it  would  be  reasonable  to  exclude  some 
portion  of  the  general  service  costs 
associated  with  those  areas  of  the 
hospital  that  are  excluded  from  the 
wage  index  calculation  once  an  accurate 
and  uniform  allocation  method  is 
devised.  Although  many  hospitals  have 
attempted  to  make  this  calculation 
independently,  we  have  instructed  the 
fiscal  interm^aries  that  independently 
determined  allocation  methods  are 
unacceptable.  We  do  not  believe  it  is 
appropriate  to  allow  some  hospitals  to 
allocate  certain  overhead  salaries  to  the 
excluded  areas,  while  other  hospitals  do 
not.  We  plan  to  re-examine  this  issue 
based  on  the  data  reported  on  the  FY 
1992  cost  report,  wldch  include  the 
general  service  hours  reported  on  line 
16  of  the  Worksheet  S-3,  Part  II,  and 
hope  to  propose  an  allocation  method 
all  hospitals  can  use.  In  addition,  we 
have  proposed  a  change  to  the 
Worksheet  S-3,  Part  III,  to  collect 
overhead  cost  data  for  excluded  areas 
effective  with  cost  reporting  periods 
beginning  October  1, 1994.  Therefore, 
we  will  continue  to  collect  data  and 
attempt  to  produce  a  more  accurate  and 
uniform  allocation  method  that  can  be 
used  by  all  hospitals  with  excluded 
areas  and  that  will  provide  data  the 
intermediary  can  verify.  We  will  discuss 
our  analysis  of  the  FY  1992  overhead 
data  in  the  FY  1996  proposed  rule. 

Comment:  Several  of  the  commenters 
who  supported  the  proposed  revisions 
to  the  reporting  of  wage  data  with 
respect  to  Part  A  physician  costs, 
management  contracts,  and  wage-related 
costs  advocated  the  inunediate 
implementation  of  such  changes.  They 
suggested  that  we  reopen  previous  cost 
reports  and  collect  the  necessary  data  to 
effect  a  revised  wage  index  bas^  on 
these  changes  as  early  as  FY  1995.  They 
stated  that  making  these  changes 
effective  with  cost  reports  beginning  on 


or  after  October  1, 1994  will  extend 
inequities  until  FY  1999. 

Response:  Making  immediate  changes 
in  the  wage  index  based  on  the  revis^ 
reporting  requirements  would  be 
inappropriate  for  several  reasons.  First, 
the  data  necessary  to  institute  these 
changes  immediately  are  not  available. 
Currently,  relevant  detailed  data  have 
not  been  collected  for  Part  A  physician 
salaries,  CRNA  services,  fiinge  benefits 
or  management  contracts  that  would 
enable  us  to  immediately  implement 
these  changes.  Moreover,  the  collection 
of  additional  data  applicable  to  prior 
periods  would  create  a  significant 
reporting  burden  for  hospitals.  As 
indicated  earlier,  we  are  revising  the 
Worksheet  S-3,  Part  11,  to  identify 
separately  Part  A  and  Part  B  physician 
services  for  potential  exclusion  from  the 
wage  data. 

In  addition,  it  has  always  been  our 
policy  not  to  apply  policy  changes 
retroactively.  The  revisions  to  our 
policies  regarding  the  reporting  of  wage- 
related  costs  represent  a  change  in 
policy.  The  ciirrent  policies  are  still  in 
effect  for  the  FY  1992  cost  reports  that 
will  be  used  in  computing  the  FY  1996 
wage  index.  Since  the  prior  cost 
reporting  periods  have  already  ended  or 
are  about  to  close  for  many  providers, 
we  do  not  believe  it  is  appropriate  to 
change  the  reporting  rules  retroactively. 
Further,  it  would  not  be  fair  to  hospitals 
to  require  that  they  retroactively  revise 
their  recordkeeping  systems  to 
accommodate  these  changes. 

Finally,  while  it  is  true  that 
adjustments  to  the  wage  index  will  not 
be  reflected  until  FY  1999,  this  allows 
time  for  hospitals  that  may  be  adversely 
affected  to  adjust  their  fiscal  plan.  The 
changes  we  are  implementing  on  the 
reporting  of  wage  data  are  extensive  and 
will  likely  result  in  some  payment 
shifts.  We  believe  that  it  is  incumbent 
upon  us  to  allow  hospitals  sufficient 
time  to  adjust  their  operations  so  they 
can  continue  to  provide  efficient  and 
quality  services  to  all  beneficiaries. 
Therefore,  to  ensure  that  hospitals  have 
ample  time  to  adjust  for  the  changes  in 
the  reporting  of  wage  data,  all  changes 
will  be  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1994,  and  thus  are  scheduled  to  be 
reflected  in  the  wage  index  for  FY  1999. 

D.  Revisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

Under  section  1886(d){8HB)  of  the 
Act.  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  Metropolitan 
Statistical  Areas  (MSAs)  are  considered 
to  be  located  in  one  of  the  adjacent 
MSAs  if  certain  standards  are  met. 
Under  section  1886(d)(10)  of  the  Act, 
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the  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purposes  of  payment 
under  the  prospective  payment  system. 

The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
which  they  have  been  redesignated. 
Therefore,  pursuant  to  section 
1886(d)(8)(C)  of  the  Act,  the  wage  index 
values  were  determined  by  considering 
the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  1  percentage  point 
or  less,  the  MSA  wage  index  value 
determined  exclusive  of  the  wage  data 
for  the  redesignated  hospitals  applies  to 
the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  the  wage 
index  value  of  the  area  that  results  from 
including  the  wage  data  of  the 
redesignated  hospitals  (the  “combined” 
wage  index  value).  However,  the  wage 
index  value  for  the  redesignated 
hospitals  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospitals  are 
located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  hospitals  that  have  been 
redesignated  to  another  area  continue  to 
have  their  wage  index  calculated  as  if 
no  redesignation  had  occurred.  Those 
rural  areas  whose  wage  index  value 
increases  as  a  result  of  excluding  the 
wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  calculated  exclusive  of 
the  redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassified  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  for  an  urban  area 
below  the  Statewide  rural  average, 
provided  the  wage  index  prior  to 
reclassification  was  greater  than  the 
Statewide  rural  wage  index  value. 


•  Section  13501(b)  of  Public  Law 
103-66  amended  section  1886(d)(8)(C) 
of  the  Act  to  provide  that  a  change  in 
classification  of  hospitals  from  one  area 
to  another  may  not  result  in  the 
reduction  in  the  wage  index  for  any 
urban  area  whose  wage  index  is  below 
the  rural  wage  index  for  the  State.  This 
provision  also  applies  to  any  urban  area 
that  encompasses  an  entire  (State. 

We  note  that,  except  for  those  rural 
areas  where  redesignation  would  reduce 
the  rural  wage  index  value,  and  in  the 
situation  described  above  that  was 
addressed  by  section  13501(b)  of  Public 
Law  103-66,  the  wage  index  value  for 
each  area  is  computed  exclusive  of  the 
data  for  hospitals  that  have  been 
redesignated  fi’om  the  area  for  purposes 
of  their  wage  index.  As  a  result,  several 
MSAs  listed  in  Table  4a  have  no 
hospitals  remaining  in  the  MSA.  This  is 
because  all  the  hospitals  originally  in 
these  MSAs  have  been  reclassified  to 
another  area  by  the  MGCRB.  For  those 
areas,  we  have  listed  the  Statewide  rural 
wage  index  value. 

The  revised  wage  index  values 
effective  for  discharges  occurring  on  or 
after  October  1, 1994  are  shown  in 
Tables  4a,  4b,  and  4c  of  the  addendum 
to  this  final  rule.  Hospitals  that  are 
redesignated  should  use  the  wage  index 
values  shown  in  Table  4c.  For  some 
areas,  more  than  one  wage  index  value 
will  be  shown  in  Table  4c.  This  occurs 
when  hospitals  fi'om  more  than  one 
State  are  included  in  the  group  of 
redesignated  hospitals,  and  one  State 
has  a  higher  Statewide  rural  wage  index 
value  than  the  wage  index  value 
otherwise  applicable  to  the  redesignated 
hospitals.  Tables  4d  and  4e  list  the 
average  hourly  wage  for  each  labor 
market  area  based  on  the  FY  1991  wage 
data.  In  addition,  we  have  expanded 
Table  3c  (Hospital  Case-Mix  Indexes  for 
Discharges)  to  include  the  average 
hourly  wage  for  each  hospital  based  on 
the  FY  1991  data.  Hospitals  may  use  the 
average  hourly  wage  published  in  the 
final  rule  for  purposes  of  applying  to  the 
MGCRB  for  wage  index  reclassifications 
in  FY  1996.  We  note  that  in  adjudicating 
these  wage  reclassification  requests 
during  FY  1995,  the  MGCRB  will  use 
the  average  hourly  wages  for  each 
hospital  and  labor  market  area  that  are 
reflected  in  the  final  FY  1995  wage 
index. 

The  FY  1995  wage  index  values 
incorporate  all  reclassification  decisions 
made  by  the  MGCRB  for  FY  1995.  At  the 
time  the  final  wage  index  was 
constructed,  the  MGCRB  had  completed 
its  review.  Any  changes  to  the  wage 
index  that  result  from  withdrawals  of 
requests  for  reclassification,  wage  index 
corrections,  appeals,  and  the 


Administrator’s  review  process  have 
also  been  incorporated  into  the  wage 
index  values  published  in  this  final 
rule.  There  were  425  hospitals 
redesignated  for  purposes  of  the  wage 
index  (including  hospitals  redesignated 
under  both  sections  1886(d)(8)(B)  and 
1886(d)(10)  of  the  Act). 

Comment:  One  commenter  suggested 
that  we  incorporate  the  MSA  code  for 
each  area  in  table  4A. 

Response:  Since  many  users  may  have 
a  need  for  the  MSA  code,  we  have 
revised  Table  4 A  by  including  the  4- 
digit  MSA  code  to  the  left  of  the  name 
of  each  area. 

E.  Impact  of  the  Revised  Hospital  Wage 
Index 

Section  1886(d)(3)(E)  of  the  Act 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1, 1993.  In 
addition,  this  section  requires  that 
updates  to  the  hospital  wage  index  be 
budget  neutral.  The  FY  1995  wage  index 
represents  the  second  annual  update  to 
the  wage  data.  We  used  the  wage  data 
from  the  FY  1991  Medicme  cost  report 
to  calculate  the  updated  wage  index.  For 
FY  1995,  the  wage  index  will  continue 
to  include  salaries,  hinge  benefits,  home 
office  salaries,  and  certain  contract  labor 
salaries.  In  the  past,  updates  to  the  wage 
data  have  resulted  in  significant 
payment  shifts  among  hospitals.  Since 
the  wage  index  is  now  updated  annually 
and  there  are  no  chemges  to  the  types  of 
costs  included  in  the  wage  index  data, 
we  expect  these  payment  fluctuations 
will  be  minimized.  Based  on  the  wage 
index  calculation  (after  reclassifications 
under  sections  1886(d)(8)(B)  and 
1886(d)(10)  of  the  Act),  there  is  a 
significant  drop,  compared  with 
previous  years,  in  the  number  of  labor 
markets  that  experience  major  increases 
or  decreases  in  wage  index  values.  We 
reviewed  the  data  for  any  area  that 
experienced  a  wage  index  change  of  10 
percent  or  more  to  determine  the  reason 
for  the  fluctuation.  When  necessary,  we 
contacted  the  intermediaries  to 
determine  the  validity  of  the  data,  or  to 
obtain  an  explanation  for  the  change. 
Our  review  indicated  that  most  of  the 
significant  changes  were  attributable  to 
improved  reporting  by  hospitals. 

The  following  chart  compares  the 
shifts  in  wage  index  values  (after 
reclassifications)  for  labor  markets  for 
FY  1995  with  those  experienced  as  a 
result  of  last  year’s  wage  index  update. 
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Percentage  change  in  area 
wage  index  values 

Number  of 
tabor  market 
areas 

FY 

1995 

FY 

1994 

Increase  more  than  10 
percent _ 

2 

13 

Increase  between  5  and 
10  percent - 

4 

24 

Decrease  between  5  and 
10  percent . 

13 

58 

Decrease  more  than  10 
percent  . . . . 

10 

14 

Under  the  FY  1995  wage  index,  90.6 
percent  of  all  prospective  payment 
hospitals  (5,325  hospitals)  would 
experience  a  change  in  their  wage  index 
value  of  less  than  5.0  percent. 
Approximately  4.7  percent  (248 
hospitals)  would  experience  a  change  of 
between  5  and  10  percent,  and  4.8 
percent  (255  hospitals)  would 
experience  a  change  of  more  than  10 
percent.  The  following  chart  shows  the 
projected  impact  for  luban  and  rural 
hospitals.  (The  totals  in  this  chart 
exceed  the  niunber  of  hospitals  in  our 
database  because  our  projection 
includes  new  hospitals  and  hospitals 
that  for  other  reasons  are  not  included 
in  our  wage  file.) 


Percentage  change  in  area 
wage  index  values 

Number  of  hos¬ 
pitals 

Rural 

Urban 

Decrease  more  than  10 
percent  . 

98 

70 

Decrease  between  5  and 
10  percent . . 

24 

61 

Change  between  -5  and 
+5  percent . . 

2,116 

2,706 

Inaease  between  5  and 
10  percent . 

41 

122 

Increase  more  than  10 
percent  . 

68 

19 

F.  Medicare  Geographic  Classification 
Review  Board — Elimination  of  the 
Adjacency  Requirement  for  Individual 
Hospital  Reclassifications 

1.  Background 

Section  1886{d){10)  of  the  Social 
Security  Act  (the  Act)  provides  for  the 
establishment  of  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB).  The  MGCRB  is  responsible 
for  issuing  decisions  on  applications 
submitted  by  hospitals  seeing 
reclassification  to  another  geographic 
area  for  purposes  of  payment  under  the 
prospective  payment  system.  The 
MGCRB  is  required  by  statute  to  issue 
decisions  on  hospital  applications  no 
later  than  180  days  after  October  1,  the 
first  day  of  the  Federal  fiscal  year  (FY) 
preceding  the  Federal  fiscal  year  for 


which  the  hospital  is  seeking 
reclassification.  Hospitals  may  be 
reclassified  individually  for  purposes  of 
their  wage  index,  standardized  amount, 
or  both.  Hospitals  may  also  be 
reclassified  as  a  group  for  purposes  of 
both  the  wrage  index  and  the 
standardized  amount,  but  not  solely  for 
one  of  these  measures. 

Guidelines  concerning  the  criteria  and 
conditions  for  hospital  reclassification 
are  located  at  42  CFR  §§  412.230 
through  412.236.  Currently, 

§  412.230(a)(2)  specifies  tl^t  to  qualify 
for  reclassification,  an  individual 
hospital  must  be  located  in  a  county  or 
MSA  that  is  adjacent  to  the  area  to 
which  it  seeks  reclassification  (“the 
adjacency  requirement”).  In  addition, 
under  §  412.230(a)(3),  a  hospital  must 
meet  one  of  the  geographic  proximity 
criteria  set  forth  at  §  412.230(b)  (“the 
proximity  requirement”).  Specifically, 
to  meet  the  proximity  requirement, 
either  the  distance  from  a  hospital  to  the 
adjacent  area  to  which  it  seeks 
reclassification  must  be  no  more  than  15 
miles  for  an  urban  hospital  and  no  more 
than  35  miles  for  a  rur^  hospital,  or  at 
least  50  percent  of  the  hospital's 
employees  must  reside  in  the  adjacent 
area.  (Under  §  412.230(a)(4),  rural 
referral  centers  and  sole  community 
hospitals  are  not  subject  to  the 
adjacency  or  proximity  requirements.) 

On  May  6, 1994,  in  Athens 
Community  Hospital,  Inc.  v.  Shalala,  21 
F.3d  1176  (D.C.  Cir.  1994)  {"Athens”), 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  ruled  on 
the  validity  of  the  adjacency 
requirement  as  applied  to  individual 
rural  hospitals.  The  Court  of  Appeals 
noted  that  the  Secretary  had  already 
demonstrated  in  previous  litigation  that 
geographic  proximity  is  relevant  to 
determining  whether  a  hospital 
competes  in  a  particular  area  for  labor. 
Athens  at  1175.  Li  Universal  Health 
Services  of  McAllen  v'.  Sullivan,  770  F. 
Supp.  704  (D.D.C.  1991),  afpd  mem., 

978  F.2d  745  (D.C.  Cir.  1992),  the  court 
had  upheld  the  proximity  criterion  that 
requires  a  rural  hospital  seeking 
reclassification  to  an  urban  area  to 
demonstrate  that  it  is  ho  more  than  35 
miles  from  the  area  to  which  it  seeks 
redesignation. 

In  the  Athens  decision,  the  Court  of 
Appeals  found  that  the  proximity 
requirement’s  mileage  criteria  ensure 
that  a  hospital  is  geographically 
proximate  to  the  county  to  which  it 
seeks  reclassification.  Athens  at  1176. 
The  court  further  concluded  tliat,  as  a 
supplement  to  the  proximity 
requirement,  the  adjacency  requirement 
has  no  additional  role  to  play  in  9 
determining  the  labor  markets  in  which 


a  hospital  competes.  The  court 
invalidated  the  adjacency  requirement 
for  individual  rural  hospital 
reclassifications.  Athens  at  1 1 76. 

2.  Elimination  of  the  Adjacency 
Requirement 

We  have  decided  to  acquiesce  in  the 
Athens  decision  by  eUminating  the 
adjacency  requiremrat  for  individual 
hospitals  seeking  geographic 
reclassification  for  purposes  of  the 
prospective  payment  system.  (Although 
the  court’s  ruling  specifically  pertains 
only  to  the  adjacency  requirement  as  it 
is  applied  to  individual  rural  hospitals, 
we  are  eliminating  the  requirement  for 
individual  urban  hospitals  as  well.)  As 
a  result  of  our  acquiescence  in  the 
Athens  decision,  an  individual  hospital 
wjill  no  longer  be  required  to 
demonstrate  that  the  county  or  MSA  in 
which  it  is  located  is  adjacent  to  the 
area  to  which  it  seeks  reclassification. 
However,  individual  hospitals  seeking 
reclassification  to  another  area  still  must 
meet  the  proximity  criteria  at 
§  412.230(b)  (except  for  sole  community 
hospitals  and  rural  referral  centers,  as 
specified  in  current  §  412.230(a)(4)). 

This  change,  which  eliminates  the 
adjacency  requirement  for  individual 
hospitals,  is  efr'ective  for  applications 
submitted  by  October  3, 1994,  for 
hospitals  seeking  reclassification  for  FY 
1996.  We  also  are  removing  the 
provision  in  §  412.230(a)(4)(i)  that 
excepted  sole  community  hospitals  and 
rural  referral  centers  fiem  the  adjacency 
requirement.  Since  the  adjacency 
requirement  will  no  longer  apply  to  any 
individual  hospital  applying  for 
reclassification,  this  provision  is 
unnecessary. 

Although  we  are  eliminating  the 
adjacency  criteria  for  individual 
hospital  reclassifications,  our  policies 
regarding  hospitals  seeking  group 
reclassifications  under  §  412.232  and 
§  412.234  remain  unchanged.  As 
discussed  above,  the  Athens  decision 
applies  only  to  individual  hospital 
reclassifications.  The  court  found  that 
the  proximity  requirement  alone  is 
sufficient  to  determine  whether  cm 
individual  hospital  is  geographically 
proximate  to  the  area  to  which  it  seeks 
reclassification.  Thus,  the  court  found 
that  for  an  individual  hospital,  the 
adjacency  requirement  is  an 
uimecessary  supplement  to  the 
proximity  requirement.  However,  urban 
and  rural  hospitals  applying  for 
reclassification  as  a  group  are  not 
required  to  meet  proximity 
requirements  similar  to  those  set  forth  at 
§  412.230(b).  Thus,  we  have  determined 
that  the  adjacency  requirement  is 
necessary  to  guarantee  geographic 
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proximity  for  hospitals  applying  for 
reclassification  as  a  group. 

Accordingly,  the  mimination  of  the  - 
adjacency  requirement  only  applies  to 
individual  hospitals  that  are  required  to 
meet  the  proximity  requirements  set 
forth  at  §  412.230(b).  Finally,  we  note 
that  the  alternative  reclassification 
criteria  for  hospitals  located  in  a  New 
England  County  Metropolitan  Area 
(NECMA),  as  set  forth  under  §  412.236 
(b)  and  (c),  are  also  unaffected  by  this 
final  rule. 

3.  Provisions  of  This  Final  Rule 
Concerning  Geographic  Reclassification 
Criteria 

To  implement  the  policies  discussed 
above,  we  are  amending  §  412.230  as 
follows: 

•  We  are  eliminating  the  adjacency 
requirement  for  individual  hospital 
reclassifications  by  deleting  paragraph 
(a)(2): 

•  We  are  redesignating  paragraphs 
(a)(3)  through  (a)(5)  of  §412.230  as  (a)(2) 
through  (a)(4); 

•  We  are  removing  the  exception  to 
the  adjacency  provision  for  sole 
commimity  hospitals  and  rural  referral 
centers,  which  is  now  unnecessary,  by 
deleting  redesignated  paragraph  (a)(3)(i). 
(Paragraphs  (a)(3)(ii)  through  (a)(3)(v) 
are  redesignated  as  (a)(3)(i)  through 
(a)(3)(iv)):  and 

•  We  are  making  a  series  of  technical 
changes  to  §  412.230  to  eliminate 
references  to  "adjacent  area"  and  to 
correct  internal  cross  references. 

G.  Application  for  Geographic 
Reclassification  in  FY 1996 

Hospitals  that  intend  to  apply  for 
geographic  reclassification  for  FY  1996 
should  make  note  of  the  following 
information  regarding  the  submission  of 
applications  to  the  MGCRB.  First,  the 
statutory  deadline  for  filing  applications 
with  the  MGCRB  for  FY  1996 
reclassifications  is  October  1, 1994. 
However,  since  this  date  falls  on  a 
Saturday,  the  MGCRB  will  accept 
applications  through  October  3, 1994, 
the  first  Federal  working  day  following 
the  usual  deadline.  This  extension  is 
consistent  with  the  previsions  in  section 
216(j)  of  the  Act,  which  apply  to  the 
Medicare  program  by  virtue  of  section 
1872  of  the  Act.  Applications  must  be 
received  by  the  MGCRB  by  close  of 
business  on  October  3, 1994,  in  order  to 
be  considered  timely.  Untimely 
applications  will  not  be  accepted. 
Hospitals  are  expected  to  undertake  the 
appropriate  measures  to  ensure  that 
their  applications  are  received  by  the 
MGCRB  in  a  timely  manner. 

In  addition,  we  note  that  the  MGCRB 
has  moved  to  a  new  address.  All 


MGCRB  applications  should  be  sent  to 
the  following  address:  Medicare 
Geographic  Classification  Review  Board, 
Professional  Building,  6660  Security 
Boulevard,  Suite  13,  Baltimore, 

Maryland  21207-5187.  The  MGCRB  is 
not  responsible  for  applications  that  are 
not  received  timely  due  to  an  incorrect 
address.  We  received  one  comment  on 
the  MGCRB  application  process. 

Comment:  One  commenter  noted  that  ' 
hospitals  have  45  days  from  publication 
of  the  proposed  rule  to  withdraw  their 
applications  for  geographic 
reclassification.  The  commenter 
asserted  that  since  changes  may  occur  in 
the  wage  index  values  between  the 
publication  of  the  proposed  rule  and  the 
final  rule  due  to  editing  and  the 
correction  of  errors  in  the  FY  1991  data, 
hospitals  should  be  permitted  to 
withdraw  their  applications  up  to  15 
days  after  the  publication  of  the  final 
rule. 

Response:  We  continue  to  believe  that 
the  proposed  rule  constitutes  the  latest 
feasible  resource  for  providing  hospitals 
with  the  necessary  information  to 
decide  whether  to  withdraw  requests  for 
reclassification.  We  recognize  that  the 
proposed  wage  index  values  may 
change  somewhat  as  a  result  of 
withdrawal  requests,  the  effect  of  any 
decisions  by  the  MGCRB  or  the 
Administrator  that  were  not  issued  in 
time  to  be  taken  into  account  in  the 
proposed  rule,  and  the  effect  of  any 
further  corrections  to  the  wage  data. 

It  is  important  to  note,  however,  that 
withdrawals  that  occur  after  the  45-day 
deadline  have  a  direct  impact  on  the 
area  wage  index  values  both  for  the  area 
in  which  the  hospital  is  located  and  the 
area  to  which  it  had  previously  been 
reclassified.  Therefore,  we  cannot 
extend  the  45-day  deadline,  because 
doing  so  would  not  provide  sufficient 
time  to  take  withdrawals  into  account  in 
the  development  of  the  final  wage  index 
and  prospective  payment  system  rates. 
We  note  that  although  hospitals  are 
permitted  to  withdraw  their 
applications  for  reclassification  at  any 
time  during  the  45-day  period,  if  an 
MGCRB  decision  has  already  been 
made,  a  hospital  that  requests  that  its 
application  be  withdrawn  may  not 
request  that  the  MGCRB  decision  be 
reinstated  after  publication  of  the 
prospective  payment  system  final  rule. 

rv.  Other  Changes  to  the  Prospective 
Payment  System  for  Inpatient 
Operating  Costs 

A.  Definition  of  and  Payment  for 
Transfer  Cases  (§412.4) 

The  prospective  payment  system 
distinguishes  between  “discharges," 


situations  in  which  a  patient  leaves  an 
acute-care  hospital  after  receiving 
complete  treatment,  and  "transfers,” 
situations  in  which  the  patient  is 
transferred  to  another  acute-care 
hospital  for  related  care.  If  a  full  DRG 
payment  were  made  to  each  hospital 
involved  in  a  transfer  situation 
irrespective  of  the  length  of  time  the 
patient  spent  in  the  “sending”  hospital 
prior  to  transfer,  this  would  create  a 
strong  incentive  to  increase  transfers, 
thereby  unnecessarily  endangering 
patients’  health.  Therefore,  the 
regulations  at  §  412.4(d)  provide  that,  in 
a  transfer  situation,  full  payment  is 
made  to  the  final  discharging  hospital 
and  each  transferring  hospital  is  paid  a 
per  diem  rate  for  each  day  of  the  stay, 
not  to  exceed  the  full  DRG  payment  that 
would  have  been  made  if  the  patient 
had  been  discharged  without  being 
transferred. 

Currently,  the  per  diem  rate  paid  to  a 
transferring  hospital  is  determined  by 
dividing  the  full  DRG  payment  that 
would  have  been  paid  in  a  nontransfer 
situation  by  the  geometric  mean  length- 
of-stay  for  the  DRG  into  which  the  case 
falls.  Transferring  hospitals  are  also 
eligible  for  outlier  payments  for  cases 
that  meet  the  cost  outlier  criteria 
established  for  all  other  cases 
(nontransfer  and  transfer  cases  alike) 
classified  to  the  DRG.  They  are  not, 
however,  eligible  for  day  outlier 
payments.  Two  exceptions  to  the 
transfer  payment  policy  are  transfer 
cases  classified  into  DRG  385  (Neonates, 
Died  or  Transferred  to  Another  Acute 
Care  Facility)  or  DRG  456  (Bums, 
Transferred  to  Another  Acute  Ccire 
Facility),  which  are  not  paid  on  a  per 
diem  basis  but  instead  receive  the  full 
DRG  payment. 

1.  Definition  of  a  Transfer  Case 

Under  current  policy,  cases  that  are 
transferred  from  an  acute  care  area  paid 
under  the  prospective  payment  system 
to  a  hospital  or  unit  excluded  fi’om  the 
prospective  payment  system  are 
considered  to  be  discharges  (as  opposed 
to  transfers)  from  the  acute  care 
hospital.  As  a  discharge,  payment  for 
the  case  is  the  full  DRG  amoimt. 

For  the  most  part,  inpatient  hospital 
services  furnished  by  hospitals  and 
units  excluded  fi-om  the  prospective 
payment  system  are  paid  on  a 
reasonable  cost  basis,  subject  to  a  cost 
per  discharge  limit.  This  payment  does 
not  vary  by  source  of  admission  or 
discharge  destination.  Under  §§412.22 
through  412.29,  the  following  types  of 
facilities  are  identified  as  being 
excluded  from  the  prospective  payment 
system:  psychiatric  hospitals  and 
distinct  part  units;  rehabilitation 
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hospitals  and  distinct  part  units;  long¬ 
term  care  hospitals;  cancer  hospitals; 
children’s  hospitals;  hospitals  outside 
the  50  States,  the  District  of  Columbia, 
or  Puerto  Rico;  Veterans  Administration 
and  other  Federal  hospitals;  and 
nonparticipating  hospitals  furnishing 
emergency  services  to  Medicare 
beneficiaries.  Also  listed  in  §  412.22(c) 

(2)  and  (3)  are  hospitals  paid  under 
approved  State  cost  control  systems  and 
hospitals  paid  in  accordance  with 
authorized  demonstration  projects. 

Under  §412.4(b)(3)(i),  patients  moving 
from  an  acute  care  hospital  paid  imder 
the  prospective  payment  system  to 
hospitals  within  either  of  these 
categories  are  currently  considered 
transfers,  and  therefore  they  are  not 
referred  to  in  the  following  discussion. 

Since  implementation  of  the 
prospective  payment  system  over  10 
years  ago  the  distinctions  between  the 
types  of  services  provided  in  acute  care 
hospitals  and  excluded  hospitals  and 
hospital  imits  have  become  less  clear. 
Acute  care  hospitals  may  have  an 
incentive  to  reduce  patient  lengths  of 
stay,  and  thus  patient  costs,  in  order  to 
maximize  profits  since  payment  is  no 
longer  linked  to  actual  costs.  This  has 
led  to  a  steady  increase  in  the  numbers 
of  excluded  hospitals  and  units,  as  well 
as  postacute-care  facilities,  as  acute-care 
hospitals  look  to  discharge  patients 
whom  heretofore  they  were  treating 
until  the  patients  were  ready  to  be 
discharged  to  their  homes.  (See 
Langenbruner  et  al..  Health  Care 
Financing  Review,  Spring  1989.) 

As  part  of  a  study  of  Medicare  transfer 
cases  funded  by  HCFA  (“Transfers  of 
Medicare  Hospital  Patients  mujer  the 
Prospective  Payment  System”,  PM-191- 
HCFA,  January  1994),  RAND  examined 
trends  in  transfer  episodes  from  FY 
1987  to  FY  1991.  RAND’s  analysis 
found  that,  from  1987  to  1991,  while 
transfers  from  one  prospective  pajunent 
system  setting  to  another  increased  4.1 
percent,  transfers  from  a  prospective 
payment  system  setting  to  excluded 
rehabilitation  imits  and  excluded 
psychiatric  units  increased  18.9  percent 
and  7.0  percent,  respectively.  We 
believe  diat  this  growth  in  transfers  to 
excluded  hospital  units  is  an  indication 
that  the  distinction  in  the  tjrpes  of 
services  provided  in  short-term,  acute 
care  settings  and  excluded  settings  is 
not  as  significant  as  it  was  in  1983. 

We  strongly  believe  that  patients 
should  be  treated  in  settings  that  are 
best  suited  to  provide  the  levels  of  care 
the  patients  need.  Decisions  regarding 
the  most  appropriate  setting  should  be 
based  on  clinical  criteria.  To  help 
ensure  that  this  occurs,  to  the  greatest 
extent  practicable,  financial  incentives 


should  be  neutral  regarding  the  setting 
wherein  a  patient  is  treated.  This  means 
matching  payments  as  nearly  as  possible 
to  the  resources  required  to  treat  the 
patient.  We  believe  our  current 
definition  of  transfer  cases  may  provide 
financial  incentives  on  the  acute-care 
side  to  transfer  patients  to  excluded 
hospitals  and  imits  in  order  to  reduce 
lengths  of  stay  and  at  the  same  time 
receive  payment  at  the  full  DRG 
amount.  These  incentives  may  exist 
whether  the  acute-care  hospital  is 
transferring  patients  to  its  hospital- 
based  excluded  units  or  to  other 
excluded  hospitals. 

For  these  reasons,  we  proposed  to 
change  our  definition  of  a  transfer  case 
by  adding  new  §  412.4(b)(4)  to  include 
cases  transferred  from  an  acute-care 
setting  paid  under  the  prospective 
payment  system  to  an  excluded  hospital 
or  unit.  We  believed  that  this  policy 
would  more  appropriately  pay  those 
prospective  payment  hospitals  that  are 
transferring  patients  to  an  excluded 
hospital  or  unit  before  completion  of  a 
course  of  treatment.  The  proposed 
policy  would  have  applied  to  cases 
transferred  to  all  excluded  hospitals  and 
units.  Veterans  Administration 
hospitals,  other  Federal  hospitals,  and 
hospitals  not  participating  in  Medicare. 
However,  discharges  to  nonhospital 
settings,  such  as  skilled  nursing 
facilities  and  intermediate  ceue 
facilities,  would  still  be  paid  as 
discharges. 

2.  Payment  for  Transfer  Cases 

Since  the  inception  of  the  prospective 
payment  system,  there  has  been  concern 
that  a  flat  per  diem  payment  rate  for 
transfer  cases  fails  to  account  for  the 
likelihood  that  the  beginning  of  a 
patient’s  hospitalization  is  the  most 
resource  intensive  portion  of  the  stay. 
Comments  received  in  response  to  the 
September  1, 1983  interim  final  rule, 
which  first  implemented  the 
prospective  payment  system, 
recommended  that  the  transferring 
hospital  should  either  receive  the  full 
DRG  amount  or  be  paid  on  a  sliding 
scale  to  reflect  the  higher  costs  of  the 
first  few  days  of  a  patient’s  stay.  Our 
response  at  that  time  was  that  little  or 
no  data  were  provided  in  support  of  this 
position  (49  FR  245;  January  3, 1984). 

In  1993,  as  a  part  of  a  study  of  transfer 
case  payment,  RAND  found  that  among 
cases  transferred  prior  to  reaching  the 
mean  length-of-stay,  1-day  stays  cost 
2.096  times  the  per  diem  payment 
amount  for  cases  in  nonsurgical  DRGs 
(based  on  the  geometric  mean  length  of 
stay)  and  2.576  times  the  per  diem  for 
surgical  DRGs.  Among  nonsurgical 
transfer  cases,  the  costs  of  the  second 


day  are  about  1.215  times  the  per  diem 
payment  amount,  and  the  costs  after  the 
second  day  are  about  10  percent  more 
than  the  applicable  per  diem  amount. 
Among  surgical  cases,  the  costs  per  day 
beyond  2  or  more  days  are  actually 
about  7  percent  below  the  applicable 
per  diem  amount. 

To  evaluate  the  impact  of  replacing 
the  flat  per  diem  methodology  with  one 
designed  to  reflect  the  observed 
relationship  between  costs  and  the  first 
few  days  of  hospitalization,  RAND 
simulated  a  transfer  payment 
methodology  that  multiplies  the  per 
diem  amounts  by  the  coefficients 
referred  to  above.  The  improvement  in 
payment-to-cost  ratios  for  per  diem 
transfer  cases  was  significant,  from 
0.7224  under  current  policy  to  0.9722 
using  the  scaled  per  diem. 

We  did  not  propose  a  change  to  the 
transfer  payment  policy  last  year, 
however,  due  to  concerns  over  the 
specification  of  the  transfer  payment 
formula.  First,  the  coefficients  used  to 
graduate  the  per  diem  amount  are 
dependent  on  the  specification  of  the 
model  and  the  data  employed.  Ensuring 
the  continued  validity  of  the  per  diem 
weighting  factors  would  require 
frequent  reestimation  as  other  payment 
parameters  change  and  more  recent  data 
become  available. 

Second,  we  were  concerned  that 
weighting  the  per  diem  amounts  by  the 
coefficients  directly  from  the  regression 
may  overstate  the  precision  of  the 
estimates  of  costs  per  day  prior  to 
transfer.  Because  available  data  do  not 
attribute  charges  or  costs  to  a  particular 
day,  the  estimated  costs  for  each 
additional  day  reflect  the  incrementally 
higher  costs  per  case  compared  to 
transfers  occurring  1  day  earlier.  If,  in 
transfers  occurring  after  3  or  more  days, 
for  example,  costs  per  day  were  more 
evenly  distributed  than  the  graduated 
per  diem  payments,  the  coefficients  in 
the  regression  might  not  reflect  the  costs 
of  additional  days. 

This  leads  to  a  third  concern,  that  the 
graduation  of  the  scaled  per  diem 
amounts  may  generate  inappropriate 
incentives  to  transfer  patients  as  soon  as 
possible,  that  is,  before  the  point  at 
which  costs  equal  payments.  This 
incentive  could  arise,  for  example,  for 
cases  in  which  payments  early  in  a 
patient’s  stay  are  greater  than  costs  (that 
is,  cases  with  more  even  costs 
throughout  the  stay  rather  than  high 
costs  in  the  first  day  or  two).  In  such 
cases,  the  longer  the  patient  stays  in  the 
hospital,  the  more  likely  that  total  costs 
will  approach  total  payments.  Under 
this  scenario,  a  hospital  seeking  to 
maximize  its  profit  could  do  so  by 
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transferring  the  patient  as  soon  as 
possible. 

Despite  these  concerns,  we  proposed 
at  §  412.4(d)(1)  to  pay  transfers  twice  the 
per  diem  amount  for  the  first  day  of  any 
transfer  stay  plus  the  per  diem  amount 
for  each  of  the  remaining  days  prior  to 
transfer,  up  to  the  full  DRG  amount.  We 
believed  that  the  potential  improvement 
in  payment  equity  outweighed  the 
concerns  of  the  proposal.  We  proposed 
that  this  change  be  applied  uniformly 
for  both  medical  and  surgical  transfer 
cases;  although  surgical  transfer  cases 
appear  to  be  more  costly,  on  average,  the 
first  day,  they  are  relatively  less  costly 
for  the  second  day  and  beyond. 

Using  the  graduated  per  diem 
methodology  we  proposed,  RAND 
estimated  the  payment-to-cost  ratio  of 
transfer  cases  that  were  transferred  prior 
to  reaching  the  geometric  mean  length 
of  stay  would  be  0.9321.  While  this  is 
somewhat  less  than  the  payment-to-cost 
ratio  for  nontransfer  cases  (0.9645),  it 
represents  a  significant  improvement 
over  the  current  ratio  for  these  cases 
(0.7224). 

Since  publication  of  the  September  1, 
1993  final  rule,  RAND  has  completed 
the  second  and  final  phase  of  its  study. 
This  phase  of  the  study  focused  on  the 
receiving  hospitals  and  how  they  fare 
under  our  current  transfer  payment 
policy.  Their  findings  in  this  regard 
were  more  ambiguous  than  in  the  case 
of  sending  hospitals.  RAND  performed 
regressions  on  transfer  cases  in 
receiving  hospitals  to  determine 
whether  these  cases  were  more 
expensive  than  nontransfer  cases  within 
the  same  DRGs.  They  found  no 
consistent  relationship. 

Over  60  percent  of  all  transfer  cases 
were  assigned  DRGs  from  MDC  5 
(Diseases  and  Disorders  of  the 
Circulatory  System).  According  to 
RAND,  “.  .  .  for  the  surgical  DRGs  in 
MDC  5  (DRGs  104  through  116),  the 
costs  of  tremsfer  cases  relative  to 
nontransfer  cases  at  the  same  hospital 
range  from  almost  the  same  (in  DRG 
106,  coefficient  =  0.007)  to  about  11 
percent  greater  (DRG  105,  coefficient  = 
0.105).  In  the  medical  DRGs  in  MDC  5, 
the  range  is  even  wider,  v«th  transfers 
received  into  DRG  121  and  122  actually 
costing  less  than  other  cases  in  the  same 
DRG  at  the  same  hospital  and  transfers 
received  in  DRG  127  costing  37  percent 
more.”  (See  RAND  page  40.) 

Based  on  these  results,  RAND  did  not 
recommend  and  we  did  not  propose  any 
change  in  the  payments  for  the  receiving 
hospital  in  a  transfer  episode.  That  is,  if 
the  receiving  hospital  is  also  the  final 
discharging  hospital,  they  will  be  paid 
the  full  DRG  amount  plus  any  outlier 
payments  they  are  eligible  to  receive 


(under  either  the  day  or  cost  outlier 
thresholds).  If  the  patient  is  transferred 
again  prior  to  discharge,  then,  under  the 
change  we  proposed,  the  sending 
hospital  in  this  second  transfer  episode 
would  be  paid  using  the  graduated  per 
diem  methodology,  rather  than  the  flat 
per  diem  rate  they  currently  receive. 

We  received  over  1000  comments  on 
the  transfer  policy  proposals,  the 
majority  of  which  disagreed  with  our 
proposed  revision  in  the  transfer 
definition.  Based  on  these  comments 
and  further  analysis  we  are  not  making 
the  proposed  changes  to  our  transfer 
policies  in  this  final  rule.  However,  we 
intend  to  continue  to  analyze  our 
policies. 

Comment:  The  most  frequent 
comments  were  objections  to  our 
rationale  for  proposing  the  change. 

Many  stated  that  this  proposal  was  an 
overreaching  attempt  to  address  a  small 
number  of  inappropriate  transfers  by 
penalizing  all  transfers  to  excluded 
hospitals  and  imits.  Many  of  the 
commenters  stated  that  the  problem 
should  be  addressed  through  Peer 
Review  Organizations  rather  than 
through  our  proposal. 

Other  conunenters  questioned  our 
analytic  basis  for  the  change,  pointing 
out  diat  they  believe  we  misinterpreted 
the  studies  referenced  in  the  proposed 
rule,  and  that  the  real  reason  for  the 
increase  in  the  number  of  excluded 
hospitals  and  units  and  the 
corresponding  increase  in  the  number  of 
transfers  is  the  clinical  needs  of  the 
Medicare  patients.  Similarly,  many 
commenters  asserted  that,  contrary  to 
the  assertions  in  the  proposed  rule,  the 
distinctions  between  the  types  of 
services  provided  in  short-term  acute 
care  settings  and  excluded  hospital 
settings  is  more  significant  now  than  it 
was  in  1983. 

Response:  We  believe  that  the 
majority  of  the  commenters 
misunderstood  our  rationale  for  this 
proposed  change.  A  primary  objective  in 
proposing  this  change  was  to  improve 
the  extent  to  which  payments  match  the 
cost  of  the  services  provided  in  each  of 
the  various  settings  involved  in  the 
course  of  treatment  of  a  particular 
patient.  Our  proposal  to  pay  the 
transferring  acute  care  hospital  a  per 
diem  amount  is  based  upon  the  premise 
that  an  increasing  number  of  patients 
are  being  transferred  to  excluded 
hospitals  or  units  and  that  these  patients 
are  still  in  the  acute  care  phase  of 
treatment  when  they  are  transferred  (we 
note  that  many  conunenters  agreed  with 
this  premise).  As  these  excluded 
settings  are  treating  more  severely  ill 
patients  and  receiving  correspondingly 
higher  payment  amounts  fi'om  Medicare 


(particularly  through  adjustments  to  the 
limits  on  the  rate-of-increase  in  their 
operating  costs  per  case),  we  believe  it 
is  more  appropriate  to  define  these  cases 
as  transfers  imder  the  same  logic 
applied  to  cases  transferred  from  one 
acute  care  hospital  to  another;  that  is, 
the  transferring  hospital  generally  is  not 
providing  the  entire  course  of  treatment 
associated  with  the  DRG. 

As  noted  in  the  proposed  rule  (59  FR 
27735),  when  the  prospective  payment 
system  was  implemented  in  1983,  we 
believed  that  the  transfer  of  patients  to 
excluded  hospitals  or  units  indicated 
that  the  acute  phase  of  their  treatment 
was  completed  and  that  payment  in  full 
to  the  transferring  hospitals  for  that 
treatment  was  warranted.  We  believe 
this  has  changed.  Patients  who  10  years 
ago  would  have  stayed  in  an  acute  care 
hospital  throughout  their  course  of 
treatment  are  now  being  transferred  to 
excluded  settings,  and  these  transfers 
are  occurring  earlier  during  the  acute 
hospital  stay.  Consistent  with  the  data 
we  cite  in  the  proposed  rule  indicating 
increased  utilization  of  excluded 
facilities,  many  of  the  commenters 
noted  that  there  is  an  increasing 
emphasis  on  beginning  rehabilitative 
therapy  as  soon  as  possible. 

We  ffid  not  mean  to  imply  (as  some 
commenters  inferred)  that  we  view  this 
trend  as  inappropriate.  On  the  contrary, 
we  developed  the  proposal  under  the 
assumption  that  increasing  transfers  to 
excluded  settings  would  continue  in  the 
future.  The  important  point  is  simply 
that  we  believe  that  there  is  now 
substantial  overlap  in  the  care  being 
provided  by  acute  care  and  excluded 
facilities,  particularly  with  regard  to 
inpatient  rehabilitation  settings.  As  one 
rehabilitation  professional  commented, 
‘‘Inpatient  rehabilitation  units  are 
equipped  medically  and  staffed  to 
handle  many  continuing  medical 
problems.” 

Our  second  objective  in  proposing 
this  change  was  to  ensure  that  the 
payment  methodology,  as  much  as 
practicable,  is  neutral  in  terms  of  any 
incentives  affecting  where  and  how 
patients  are  treated.  To  the  extent  that 
the  transfer  payment  methodology  is 
representative  of  the  average  per  diem 
costs  hospitals  incur  for  these  cases,  we 
disagree  with  the  argument  that  our 
proposal  would  penalize  acute  care 
hospitals  for  transferring  patients  to 
excluded  facilities.  To  the  contrary, 
paying  the  full  DRG  amount  for  these 
cases  rewards  hospitals  for  transferring 
patients  as  soon  as  possible,  particularly 
as  excluded  facilities  have  equipped 
themselves  to  treat  more  acutely  ill 
patients.  Again,  we  wish  to  emphasize 
that  we  are  not  under  the  assumption 
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that  the  general  trend  toward  earlier 
discharges  is  in  itself  inappropriate.  We 
agree  with  the  commenters  that  we  do 
not  have  evidence  that  patient  care  has 
suffered  overall  as  a  result  of  this  trend. 
Rather,  we  proposed  the  change  in 
definition  of  a  transfer  because  we 
believed  that  a  per  diem  payment,  based 
on  average  costs  per  day  within  specific 
DRGs,  would  more  appropriately 
compensate  the  acute  care  hospital. 

Comment:  Numerous  commenters 
questioned  whether  our  objective  was  to 
create  an  incentive  to  send  patients  to 
skilled  nursing  facilities  (SNFs)  or  other 
postacute  or  subacute  settings.  They 
noted  that,  although  SNFs  are 
increasingly  providing  rehabilitative 
services  and,  in  some  cases,  competing 
with  inpatient  rehabilitation  facilities, 
few,  if  any,  SNFs  are  accredited  by  the 
Commission  on  Accreditation  of 
Rehabilitation  Facilities.  Many 
commenters  opined  that,  rather  than 
neutralizing  the  incentives  affecting 
where  patients  are  treated,  the  proposed 
change  would  create  a  financial 
incentive  for  acute  care  hospitals  to 
transfer  patients  to  SNFs  instead  of 
rehabilitation  facilities,  since  they 
would  receive  a  full  DRG  payment  for 
these  cases.  Most  of  the  commenters 
expressed  a  belief  that  the  proposal 
would  have  a  detrimental  impact  on 
patient  care. 

Response:  Our  proposal  was  not 
intended  to  create  an  incentive  for 
hospitals  to  transfer  patients  to  SNFs  for 
rehabilitation  services  in  order  to  save 
money.  Rather,  we  remain  committed  to 
ensuring  that  the  payment  system  not 
unduly  influence  the  choice  of  setting  in 
which  patients  are  treated.  We  did  not 
propose  to  consider  discharges  to  SNFs 
as  tremsfers  because  we  do  not  consider 
SNFs  to  be  hospital  settings;  thus,  there 
is  generally  little  overlap  with  acute 
care  hospitals  in  the  services  provided. 
In  fact,  the  unanimous  opinion 
expressed  by  the  commenters  was  that 
SNFs  and  other  post-hospital  care 
providers  do  not  generally  provide  the 
same  intensity  of  services  as 
rehabilitation  hospitals  and  units. 

Nevertheless,  we  are  concerned  that 
the  criteria  used  to  indicate  the  most 
appropriate  rehabilitation  setting  may 
not  be  well  understood.  Although  we 
believe  that  decisions  regarding 
appropriate  settings  will  predominantly 
be  made  based  on  the  clinical  needs  of 
the  patient,  we  intend  to  study  this 
issue  further.  In  particular,  we  will 
explore  the  implications  associated  with 
use  of  the  Uniform  Needs  Assessment 
Instrument  for  determining  appropriate 
post-acute  hospital  settings. 

Comment:  We  received  some 
comments  stating  that  we  failed  to 


docmnent  the  impacts  our  proposal 
would  have  on  hospital  payment. 

Response:  In  Appendix  A  {Regulatory 
Impact  Analysis)  to  the  proposed  rule 
(59  FR  27847),  we  analyzed  the  impacts 
on  hospital  payment  of  all  of  the 
proposed  FY  1995  changes,  including 
the  transfer  changes.  That  analysis 
found  that  the  combined  impacts  of  the 
proposed  changes  to  the  transfer  policy 
(that  is,  to  the  payment  methodology 
and  the  definition  of  transfers)  was 
budget  neutral  across  all  hospitals.  The 
higher  payments  for  transfer  cases  due 
to  the  proposed  graduated  per  diem 
methodology  were  offset  by  the 
reduction  in  payments  for  transfers  to 
excluded  settings.  Among  specific 
categories,  the  changes  generally 
affected  urban  hospitals  negatively  (0.1 
percent)  and  niral  hospitals  positively 
(0.5  percent).  The  impact  on  small 
hospitals  was  also  positive. 

In  response  to  the  commenters,  we 
have  also  evaluated  the  impact  of  the 
proposed  transfer  definitional  change  by 
itself.  Transfers  to  rehabilitation  settings 
account  for  nearly  78  percent  of  the  total 
transfers  fi-om  acute  care  to  excluded 
settings  (rehabilitation  imits  accoimt  for 
over  one-half  of  these  transfers). 

Because  rehabilitation  settings  receive 
such  a  large  percentage  of  transfers,  and 
because  the  vast  majority  of  comments 
we  received  pertained  to  the  impact  on 
rehabilitation  facilities  of  the  change, 
we  focused  our  analysis  on  cases  going 
to  rehabilitation  settings.  Of  these 
transfers,  three  DRGs  stood  out  because 
of  the  large  number  of  such  transfer 
cases:  DRG  14,  Sp>ecific  Cerebrovascular 
Disorders  Except  TIA;  DRG  209,  Major 
Joint  and  Limb  Reattachment 
Procedures — Lower  Extremity:  and  DRG 
210,  Hip  and  Femur  Procedures  Except 
Major  Joint  Age  >17  With  CC.  We  also 
examined  DRG  483,  Tracheostomy 
Except  For  Face,  Mouth  and  Neck 
Diagnoses.  Although  it  presently 
constitutes  a  much  smaller  percentage 
of  transfer  cases,  it  is  of  special  concern 
because  of  its  high  DRG  weight  (and 
payment)  and  long  average  length  of 
stay. 

We  analyzed  how  well  our  payment 
methodology  w'ould  compensate 
hospitals  for  the  costs  of  cases  in  these 
DRGs  when  patients  are  transferred  to 
excluded  settings  prior  to  reaching  the 
geometric  mean  length  of  stay  for  the 
DRG,  minus  one.  (Based  on  the 
proposed  change  in  payment 
methodology,  a  full  DRG  payment  is 
received  at  that  point).  The  results  of 
our  analysis  are  as  follows.  First,  for 
each  of  these  DRGs,  over  90  percent  of 
the  cases  are  transferred  to  excluded 
settings  after  the  geometric  mean  length 
of  stay  minus  one,  and,  thus,  would  be 


unaffected  by  the  change  in  definition  of 
a  transfer  (except  for  cases  that  may 
qualify  as  a  day  outlier,  since  transfers 
are  ineligible  for  this  adjustment). 
Second,  for  DRGs  14  and  483,  the  costs 
of  these  cases  progress  evenly  with 
length  of  stay,  indicating  that  a  per  diem 
payment  methodology  would 
adequately  compensate  for  the  costs 
incurred  prior  to  transfer. 

A  problem  arises,  however,  with 
DRGs  209  and  210.  Consistent  with 
RAND’s  analysis  of  the  per  diem  costs 
of  transfers  of  surgical  DRGs  between 
two  acute  care  settings,  the  bulk  of  the 
costs  appear  to  occur  during  the  first 
day  of  the  acute  care  stay.  In  fact,  costs 
in  DRGs  209  and  210  appear  to  be  even 
more  heavily  skewed  toward  the  first 
day  than  RAND  foimd.  This  is  of 
significant  concern,  given  that  these 
DRGs  account  for  such  a  high 
proportion  of  transfers  to  excluded 
facilities.  (RAND  found,  consistent  with 
prior  analyses,  that  surgical  DRGs 
comprise  only  a  fraction  of  transfers 
between  acute  care  hospitals).  Even 
with  the  proposed  change  in  the  per 
diem  payment  methodology,  hospitals 
would  be  systematically  underpaid  for 
short-stay  cases  on  DRGs  209  and  210  if 
we  were  to  adopt  the  proposed  change 
in  transfer  definition. 

Therefore,  we  have  decided  to 
withdraw  this  proposal  at  this  time. 
Thus,  transfers  from  acute  care  hospitals 
to  hospitals  and  units  excluded  fi-om  the 
prospective  payment  system  will 
continue  to  be  considered  discharges. 
We  wish  to  emphasize  that  we  remain 
concerned  about  the  appropriateness  of 
this  policy  and  intend  to  continue  our 
research  in  this  area. 

Comment:  The  comments  we  received 
regarding  the  change  to  the  per  diem 
payment  methodology  were  generally 
favorable.  One  commenter 
recommended  that  we  provide  for 
different  gradations  to  the  per  diem  for 
medical  and  surgical  cases.  Another, 
while  supporting  the  change  in 
principle,  felt  that  we  should  pay  more 
than  twice  the  per  diem  for  the  first  day 
of  a  transfer  stay.  Several  commenters 
indicated  their  belief  that  the 
standardized  amounts  for  all  hospitals 
would  have  to  be  recalculated  to  reflect 
our  proposed  changes  to  transfer  policy. 

Response:  We  are  also  withdrawing 
the  proposed  change  to  the  payment 
methodology  for  transfer  cases.  In 
assessing  the  appropriateness  of  the 
proposed  change,  we  must  balance  the 
merits  against  the  problems.  As 
discussed  above  and  in  the  proposed 
rule  (59  FR  27736),  we  have  several 
concerns  with  a  graduated  payment 
methodology,  such  as  problems  in 
specifying  the  gradation  and  possible 
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incentives  to  transfer.  (See  also  the 
discussion  in  the  September  1, 1993 
final  rule  (58  FR  46307).)  Nevertheless, 
we  proposed  to  change  the  payment 
methodology  because  we  believed  the 
benefits  outweighed  the  problems. 

In  the  propos^  rule,  we  estimated 
that  the  proposed  change  to  the  transfer 
payment  methodology  in  conjunction 
with  the  proposed  change  to  the 
definition  of  transfer  would  result  in 
zero  net  impact  on  overall  spending  (59 
FR  27854).  However,  as  explained 
above,  we  are  withdrawing  the  proposal 
to  change  the  definition  of  transfers. 
Accordingly,  the  financial  impact  of  the 
proposed  payment  methodology  must 
be  reevaluated.  We  estimate  that  the 
costs  of  the  proposed  change  in 
payment  methodology,  standing  alone, 
would  be  just  over  $150  million. 

This  cost  must  be  considered  together 
with  the  other  factors  arguing  for  and 
against  a  change  to  the  payment 
methodology.  Given  those  other  factors, 
and  given  current  Federal  budgetary 
constraints,  we  do  not  feel  it  would  be 
appropriate  to  change  the  transfer 
payment  methodology  absent  an 
offsetting  savings  provision.  We  note 
that,  in  its  March  1, 1993  report  to 
Congress,  ProPAC  recommended  that 
Congress  provide  authority  to  HCFA  to 
implement  a  graduated  payment 
metliodology  in  a  budget  neutral 
manner;  as  yet,  no  such  legislative 
change  has  been  enacted. 

Comment:  We  received  several  other 
more  general  comments  with  respect  to 
our  proposed  transfer  changes.  Some 
commenters  believe  that  the  prospective 
payment  system  is  a  self-correcting 
system;  thus,  it  is  inappropriate  to 
reduce  payments  for  discharges  made 
before  the  mean  length  of  stay  without 
similarly  adjusting  payments  upward 
for  discharges  made  beyond  the  mean 
length  of  stay.  Reducing  pajnnent  alone 
penalizes  efficient  hospitals,  which  is 
contrary  to  the  objectives  of  the 
prospective  payment  system.  Other 
commenters,  including  ProPAC,  noted 
the  health  reform  movements  toward  a 
continuum  of  care,  although  ProPAC 
did  not  express  the  view  of  some 
commenters  that  the  proposed  change  to 
transfer  definitions  was  contrary  to  this 
movement.  In  its  comments,  ProPAC 
also  discussed  its  findings  with  regard 
to  hospitals  that  receive  high 
percentages  of  transfer  cases,  primarily 
that  these  incoming  transfers  frequently 
become  outlier  cases.  The  Commission 
referred  to  its  comments  on  outlier 
policy  in  this  regard. 

Response:  During  the  next  year,  we 
intend  to  continue  our  evaluation  of  all 
aspects  of  transfer  payment  policy.  Our 
analysis  has  indicated  several  areas  for 


potential  improvements  that  we  believe 
should  be  addressed  in  a  comprehensive 
maimer.  We  disagree  with  the  comment 
that  it  is  inappropriate  to  reduce 
payments  for  transfers  without 
increasing  payments  beyond  the  mean 
length  of  stay,  since  we  do  increase 
payments  at  the  high  cost  end  through 
our  outlier  policy,  but  we  do  intend  to 
carefully  examine  the  overall  symmetry 
of  the  prospective  payment  system  in 
terms  of  payment  equity  at  both  the  low 
and  high  ends  of  inpatient  stays.  As  part 
of  that  examination,  we  will  approach 
this  analysis  from  a  perspective  that 
recognizes  the  increasing  movement  of 
patients  in  and  out  of  various  treatment 
settings. 

B.  Review  of  DRG  Assignments 
(§412.60,  466.71,  and  466.78) 

Under  the  provisions  of  §  412.60(d),  a 
hospital  has  60  days  from  the  date  of  the 
notice  of  the  initial  DRG  assignment  of 
a  claim  to  request  review  of  ffiat 
assignment.  The  hospital  may  submit 
additional  information  as  part  of  its 
request.  The  intermediary  reviews  the 
request  and  any  additional  information 
and  decides  if  a  change  in  the 
assignment  is  appropriate.  Any  change 
by  the  intermediary  to  a  higher- 
weighted  DRG  must  be  reviewed  by  the 
hospital’s  Peer  Review  Organization 
(PRO)  to  determine  if  the  request  and 
the  change  are  appropriate. 

Under  the  first  PRO  contract  cycle, 
this  review  was  conducted  on  a 
postpayment  basis.  However,  the  second 
PRO  contract,  effective  July  1, 1986, 
required  that  this  review  be  conducted 
on  a  prepayment  basis.  Therefore, 

§  412.60(d)(2)  currently  provides  that 
the  intermediary  must  request  that  the 
PRO  review  any  change  in  assignment 
to  a  higher-weighted  DRG. 

Under  the  fourth  contract  cycle,  the 
PROs  are  no  longer  required  to  review 
these  cases  on  a  prepayment  basis. 
Rather,  the  cases  are  flagged  and  the 
PRO  conducts  a  100  percent  review  after 
payment.  Therefore,  we  proposed  to 
revise  §  412.60(d)(2)  to  conform  the 
regulations  to  current  practice.  At  the 
same  time,  we  proposed  to  revise  an 
incorrect  cross-reference  to  the 
regulations  that  govern  the  PROs’ 
review  of  these  DRG  reassignments.  The 
correct  cross-reference  is  §  466.71(c)(2). 

We  received  one  comment  on  this 
proposal,  which  was  in  favor  of  the 
change.  Thus,  we  are  incorporating  the 
proposed  change  concerning  the  PRO 
review  of  DRG  assignments  in  this  final 
rule.  In  addition,  we  are  making 
technical  changes  §§  466.71(c)(2)  and 
466.78(a)  to  conform  the  text  of  ffiose 
sections  to  this  revised  policy. 


C.  National  Average  Standardized 
Amounts  for  FY 1995  (§412.63) 

Section  1886(d)(3)(A)  of  the  Act 
directs  the  Secretary  to  compute 
national  average  standardized  amounts 
for  use  in  determining  payments  for 
inpatient  operating  services,  updated 
annually  by  the  applicable  percentage 
increase  set  forth  under  section 
1886(b)(3)(B)  of  the  Act.  Under  section 
1886{d)(3)(A)(ii)  of  the  Act,  for  FYs  1988 
through  1994,  the  Secretary  has 
computed  separate  national  average 
standardized  amounts  for  large  urban, 
other  urban  and  rural  areas.  However, 
section  1886(d)(3)(A)(iii)  of  the  Act 
requires  that,  for  discharges  occurring 
after  October  1, 1994,  the  average 
standardized  amounts  for  hospitals 
located  in  a  rural  area  shall  be  equal  to 
the  average  standardized  amount  for 
hospitals  located  in  an  other  urban  area. 
We  note  that  hospitals  located  in  a  rural 
area  will  continue  to  be  considered  rural 
for  all  other  payment  purposes,  such  as 
the  disproportionate  share  adjustment. 

The  Secretary  has  been  applying 
updates  to  the  average  standardized 
amounts  for  each  fiscal  year  as  provided 
under  section  1886(b)(3)(B)  of  the  Act. 
For  FY  1995,  section  1886(b)(3)(B)(i)(X) 
of  the  Act  directs  the  Secretary  to 
update  the  rural  national  average 
standardized  amount  by  the  amount 
necessary  to  make  it  equal  to  the  other 
urban  national  average  standardized 
amount. 

Current  §412.63(m)  already  reflects 
the  requirement  that,  for  discharges 
occurring  after  October  1, 1994,  we  will 
pay  for  inpatient  hospital  services  based 
on  national  average  standardized 
amounts  for  large  urban  and  other  areas. 
Thus,  there  will  no  longer  be  separate 
national  average  standardized  amounts 
for  otlier  urban  and  rural  areas. 

However,  we  proposed  to  make  several 
technical  changes  to  §  412.63(m)  and  (r), 
concerning  computation  of  Federal 
rates,  to  eliminate  now  obsolete 
references  to  the  rural  and  other  urban 
standardized  amounts  and  replace  them 
with  references  to  the  standardized 
amounts  for  other  areas.  In  the 
addendum  to  this  final  rule,  we  provide 
a  description  of  the  updates  for  FY  1995 
under  the  requirements  of  sections 
1886(b)(3)(B)(i)(X)  and  1886(d)(3){A)(iv) 
of  the  Act. 

D.  Outliers  (§§412.80,  412.82  and 
412.84) 

Section  1886(d)(5)(A)  of  the  Act 
provides  that,  in  addition  to  the  basic 
prospective  payment  rates,  payments 
must  be  made  for  discharges  involving 
day  outliers  and  may  be  made  for  cost 
outliers.  Under  section  1886(d)(3)(B)  of 


Federal  Register  /  Vol.  59.  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45367 


the  Act,  the  Secretary  has  been  required 
to  separately  reduce  the  urban  and  rural 
national  standardized  amount  by  the 
proportion  of  estimated  total  DRG 
payments  attributable  to  outliers  in  each 
respective  area.  Beginning  with  FY 
1995,  section  18S6(d)(3)(B)  of  the  Act,  as 
amended  by  section  400Z(c)(2KBKiii)  of 
Public  law  101-508,  requires  the 
Secretary  to  reduce  the  large  urban  and 
other  national  standardized  amounts  by 
the  same  factor  to  account  for  the 
proportion  of  total  DRG  pa3anents  made 
to  outlier  cases.  (As  explained  in  section 
IV.C.  of  ♦his  preamble,  section 
1886(dKJ)(A)(iii)  of  the  Act  specifies 
that  tegtnning  in  FY  1995,  the 
standardized  amount  for  other  urban 
and  rural  areas  will  be  equal,  with  the 
result  that  there  will  be  only  two 
standardized  amounts,  one  for  large 
urban  areas  and  one  for  all  other  areas.) 
Section  1886(dK9)(B)(iv)  of  the  Act 
requires  that  the  urban  and  other 
standardized  amounts  applicable  to 
hospitals  in  Puerto  Rico  be  reduced  by 
the  proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments.  Furthermore,  section 
1886{d)(5)(A)(iv)  of  the  Act  directs  that 
outlier  payments  in  any  year  “may  not 
be  less  than  5  percent  nor  more  than  6 
percent  of  total  payments  projected  or 
estimated  to  be  made  based”  on  the 
prospective  payment  rates. 

Section  13501(c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Public  Law  103-66)  amended  section 
1886(d)(5)(A)  of  the  Act  with  respject  to 
outliers  beginning  in  FY  1995.  With 
regard  to  cost  outliers,  section  13501(c) 
of  Public  Law  103-66  modifies  the 
methodology  for  determining  the  cost 
outher  threshold.  Formerly,  section 
1886(d)(5)(A)(ii)  of  the  Act  specified 
that  a  hospital  can  receive  payment  for 
a  cost  outlier  if  the  adjusted  costs  for  a 
discharge  exceed  the  greater  of  a  fixed 
dollar  amoimt  or  a  fixed  multiple  of  the 
DRG  payment  for  the  case.  As  amended 
by  section  13501(c)(2)  of  Public  Law 
103-66,  section  1886(d)(5)(AKii)  of  the 
Act  now  specifies  that,  for  discharges  on 
or  after  October  1, 1994,  a  hospital  may 
receive  payment  for  a  cost  outlier  if 
adjusted  costs  exceed  the  DRG 
prospective  payment  rate  plus  a  fixed 
dollar  amount  determined  by  the 
Secretary.  We  will  refer  to  this  revised 
cost  outlier  threshold  as  “fixed  loss.”  A 
further  discussion  of  the  methodology 
for  determining  the  fixed  loss  is 
provided  below. 

Section  13501(c)  of  Public  Law  103- 
66  also  amended  section  1886(d)(5)(A) 
of  the  Act  with  respect  to  day  outliers. 
Beginning  with  FY  1995,  section 
1886(d)(5)(A)  of  the  Act  requires  the 
Secretary  to  reduce  the  proportion  of 


total  outlier  payments  paid  under  the 
day  outlier  methodology.  Under  the 
requirements  of  section  1886(d)(5)(A)(v) 
of  the  Act,  the  proportion  of  outlier 
payments  paid  under  the  day  outlier 
methodology,  relative  to  the  propmtion 
of  outlier  payments  in  FY  1994,  shall  be 
75  percent  in  FY  1995,  50  percent  in  FY 
1996  and  25  percent  in  FY  1997.  Under 
the  provisions  of  section 
1886(d)(5)(A)(i)  of  the  Act,  the  Secretary 
will  no  longer  pay  for  day  outliers  for 
discharges  occurring  after  September  30, 
1997.  As  indicated  in  the  table 
published  in  our  September  1, 1993 
final  rule  (58  FR  46348),  we  estimated 
that  18  percent  of  FY  1994  outlier 
p>ayments  would  be  for  outliers  meeting 
the  day  outlier  threshold  only,  while  13 
percent  would  meet  the  day  and  cost 
outlier  thresholds  and  be  paid  under  the 
day  outlier  methodology.  Thus,  a  total 
of  31.3  percent  of  total  outlier  payments 
in  FY  1994  would  be  paid  as  day  outlier 
cases.  Pursuant  to  section  1886(d)(5)(A) 
of  the  Act,  we  proposed  to  set  the  day 
outlier  thresholds  for  FY  1995  through 
FY  1998  so  that  day  outlier  payments 
approximate  the  following  proportion  of 
total  outlier  payments: 

•  FY  1995 — 24  percent  (75  percent  of 

31.3  percent). 

•  FY  1996 — 16  percent  (50  percent  of 

31.3  percent). 

•  FY  1997 — 8  percent  (25  percent  of 

31.3  percent). 

As  payments  to  day  outliers  are 
reduced,  there  will  be  a  corresponding 
increase  in  payments  to  cost  outliers. 

1.  FY  1995  Outlier  Thresholds 

For  FY  1994,  the  day  outlier  threshold 
is  the  geometric  mean  length  of  stay  for 
each  DRG  plus  the  lesser  of  23  days  or 
3.0  standard  deviations.  The  marginal 
cost  factor  (or  the  percent  of  Medicare’s 
average  per  diem  payment  paid  for  each 
outlier  day)  for  day  outliers  is  equal  to 
55  percent  in  FY  1994.  The  cost  outlier 
threshold  is  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
S36,000  ($33,000  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  inpatient  capital-related 
costs).  The  marginal  cost  factor  (or  the 
percent  of  costs  paid  after  costs  for  the 
case  exceed  the  threshold)  for  cost 
outliers  is  75  percent. 

For  FY  1995,  we  are  estabhshing  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  22  days  or  3.0  standard 
deviations  (for  a  detailed  discussion  of 
the  methodology,  see  section  I1.A.4.C  of 
the  addendum  to  this  final  rule).  Section 
13501(c)(3)  of  Public  Law  103-66 
provides  that  the  additional  payments 
for  outlier  cases  may  be  different  than 
the  hospital’s  marginal  cost  of  care 


during  the  transition  period  phasing  out 
payments  to  day  outliers.  As  proposed, 
we  are  revising  §412.80  to  reflect  this 
provision.  We  are  also  revising 
§  412.82(cl,  so  that  it  does  not  specify  a 
marginal  cost  factor  of  55  percent. 

HCFA  will  specify  the  level  of  the 
marginal  cost  factor  for  each  fiscal  year 
during  the  day  outlier  phase-out  in  the 
annual  prospective  payment  system 
rulemaking  process. 

We  statra  that  our  proposed  policy 
would  reduce  the  proportion  of  outlier 
payments  paid  to  day  outliers  as 
required  by  section  1886(d)(5)(A)  of  the 
Act.  We  proposed  to  accomplish  the 
required  reduction  in  payments  to  day 
outliers  for  FY  1995  solely  through  a 
reduction  in  the  marginal  cost  factor 
rather  than  through  an  increase  in  the 
threshold.  To  determine  the  marginal 
cost  factor  necessary  to  achieve  ^e 
mandated  reduction  in  outlier 
payments,  we  simulated  both  the  FY 
1994  and  FY  1995  outlier  policies. 

Based  on  these  simulations,  in  the 
proposed  rule  we  determined  that  a 
reduction  in  the  marginal  cost  factor  to 
49  percent  is  necessary  to  achieve  the 
required  25  percent  reduction  in  the 
proportion  of  payments  paid  imder  the 
day  outlier  methodology.  In  this  final 
rule,  based  on  updated  simulations,  we 
are  establishing  a  marginal  cost  factor  of 
47  percent  in  FY  1995,  a  reduction  from 
the  55  percent  in  FY  1994. 

We  are  also  establishing  a  fixed  loss 
cost  outlier  threshold  in  FY  1995  equal 
to  the  prospective  payment  rate  for  the 
DRG  plus  $20,500  ($18,800  fw  hospitals 
that  have  not  yet  entered  the 
prospective  payment  system  for  capital- 
related  costs).  The  fixed  loss  threshold 
would  replace  the  current  thresht^d, 
which  is  equal  to  the  greater  of  2.0 
multiplied  by  the  DRG  payment  for  the 
case  or  $36,000. 

We  are  using  the  fixed  loss  threshold 
pursuant  to  section  1886(d)(5)(A)  of  the 
Act.  We  believe  thp  fixed  loss  threshold 
is  an  improvement  over  current  policy 
because  it  focuses  Medicare’s  outlier 
payments  on  the  most  costly  cases. 
Under  current  policy,  it  is  possible  that 
cases  in  certain  high-weight  DRGs  can 
incur  losses  significantly  greater  than 
$36,000  before  Medicare  will  make  an 
outlier  payment.  (We  note  that  the  fixed 
loss  threshold  is  adjusted  by  the  wage 
index,  similar  to  the  current  cost  outlier 
threshold.) 

To  further  focus  Medicare’s  cost 
outlier  payments  on  the  costliest  cases, 
we  are  increasing  the  marginal  cost 
factor  from  75  percent  to  80  percent,  as 
proposed.  We  note  that  raising  the 
marginal  cost  factor  to  80  percent  is 
consistent  with  a  recommendation  made 
by  ProPAC  in  its  March  1, 1994  annual 
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report.  While  we  are  raising  the 
marginal  cost  factor  for  cost  outlier 
cases  to  80  percent,  we  are  continuing 
to  set  the  cost  and  day  outlier  thresholds 
in  order  to  maintain  Uie  estimated  5.1 
percent  proportion  of  total  DRG 
payments  paid  as  outliers. 

The  thresholds  we  would  have  used 
if  we  were  not  implementing  the  change 
in  the  day  and  cost  outlier  payment 
methodology  required  by  section 
1886(d){5)(A)(v)  of  the  Act  and 
discussed  above  are: 


•  Day  outliers — The  geometric  mean 
length  of  stay  for  each  DRG  plus  the 
lesser  of  21  days  or  3  standard 
deviations. 

•  Cost  outliers — The  greater  of  2.0 
times  the  prospective  pa5anent  rate  for 
the  DRG  or  $27,000. 

We  estimate  that  the  final  FY  .1995 
outlier  thresholds  that  we  are 
establishing  would  result  in  55  percent 
of  outlier  cases  paid  using  the  cost 
outlier  methodology  and  45  percent 
paid  using  the  day  outlier  methodology. 
Cases  that  meet  the  day  outlier 


threshold  but  that  would  be  paid  using 
the  cost  outlier  methodology,  because  it 
yields  the  higher  payment,  would 
represent  22  percent  of  all  outlier  cases. 
Our  simulation  of  FY  1995  outlier 
payments  based  on  FY  1993  MedPAR 
data  indicates  that  the  percentage  of 
outlier  cases  that  would  qualify  as  day 
outliers  is  approximately  67  percent. 
The  cases  paid  as  day  outliers  would 
receive  approximately  24  percent  of 
operating  outlier  payments  in  FY  1995. 

The  following  table  illustrates  these 
findings  in  greater  detail: 


Type  of  outlier 

Percentage  of 
outlier  cases 

Percentage  of 
operating 
outlier  pay¬ 
ments 

Percentage  of 
capital  outlier 
payments 

Percentage  of 
total  outlier 
payments 

Meets  day  threshold  only  . 

36.0 

12.0 

10.0 

12.0 

Meets  day  and  cost  thresholds,  paid  using  day  methodology  . 

9.0 

12.0 

10.0 

12.0 

Meets  day  and  cost  thresholds,  paid  using  cost  methodology . 

22.0 

49.0 

47.0 

49.0 

Subtotal — All  cases  meeting  day  threshold  . 

67.0 

73.0 

67.0 

73.0 

Meets  cost  threshold  only  . 

33.0 

27.0 

33.0 

Total . 

100.0 

100.0 

100.0 

When  we  modeled  the  combined 
operating  and  capital  outlier  payments, 
we  find  that  using  a  common  set  of 
thresholds  resulted  in  a  slightly  higher 
percentage  of  outlier  payments  for 
capital-related  costs  than  for  operating 
costs.  We  estimated  that  the  final 
thresholds  for  FY  1995  will  result  in 
outlier  payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  5.9 
percent  of  capital  payments  based  on 
the  Federal  rate. 


The  following  is  an  example  of  how 
additional  payment  to  a  hospital  paid 
using  the  fully  prospective  payment 
methodology  will  be  determined  for  an 
outlier  case  in  FY  95. 

Example:  Hospital  X  is  a  150  bed  hospital 
located  in  the  San  Francisco.  California  MSA, 
which  is  a  large  urban  area.  Hospital  X  has 
a  ratio  of  interns  and  residents  to  beds  of  .1, 
a  ratio  of  interns  and  residents  to  average 
daily  census  of  .085,  and  a  disproportionate 
patient  percentage  of  30.2%.  Mr.  Jones  is 
admitted  to  Hospital  X  on  October  1, 1994 


and  is  discharged  on  November  30, 1994.  The 
billed  charges  for  Mr.  Jones’  stay  are 
SlOO.OOO.  Mr.  Jones  is  classified  in  DRG  286. 
Because  Mr.  Jones’  61  day  stay  exceeds  the 
30  day  length  of  stay  outlier  threshold  for 
DRG  286,  Hospital  X  is  eligible  for  payment 
for  31  outlier  days  in  addition  to  the 
otherwise  applicable  prospective  payment. 
The  amount  of  Hospital  X’s  outlier  payment 
(excluding  the  usual  Federal  payments  for 
operating  and  capital  costs  that  apply  for 
both  outlier  and  non-outlier  cases,  and  the 
hospital-specific  portion  of  the  capital 
payment)  is  calculated  as  follows: 


Day  Outlier: 

Step  1:  Computation  of  the  Federal  Rate  (excludes  capital,  indirect  medical  education  (IME)  and  disproportionate 
share  hospital  (DSH)  payments): 

National  Large  Urban  Standardized  Amounts: 

Labor-Related  .  52,709.42 

Nonlabor-Related  .  1,085.29 

San  Francisco  MSA  Wage  Index  .  1.4120 

DRG  286  Relative  Weight .  2.2621 

DRG  Relative  Weight  x  [(Labor-Related  National  Large  Urban  Standardized  Amount  x  San  Francisco  MSA  Wage 
Index)  +  Nonlabor-Related  National  Large  Urban  Standardized  Amount]  =  Federal  Rate  for  Operating  Costs: 

2.2621  X  [($2,709.42  x  1.4120)  $1,085.29]  = . « .  11,109.15 

Step  2:  Computation  of  Federal  Capital  Payments: 

Federal  Capital  Rate  .  376.83 

DRG  286  Relative  Weight .  2.2621 

Federal  Portion  of  Capital  Rate . . . . .  40%  * 

Geographic  Adjustment  Factor  . . . .  1.2665 

DRG  Relative  Weight  x  Federal  Capital  Rate  x  Federal  Portion  of  Capital  Rate  x  Geographic  Adjustment  Factor  x  Large 
Urban  Add-On  =  Federal  Rate  for  Capital  Costs: 

2.2621  X  $376.83  x  0.40  x  1.2665  x  1.03  =  .  444.79 

Step  3:  Computation  of  Day  Outlier  Payments: 

Arithmetic  Mean  Length  of  Stay. for  DRG  286  .  9.3  days 

Outlier  Days  .  =  (61  -  30)  =  31 

days 

Marginal  Cost  Factor  .  47% 

A.  Operating  Outlier  Payment  (excludes  IME  and  DSH)  =  Number  of  outlier  days  x  (Operating  Federal  Payment  +. 

Arithmetic  Mean  Length  of  Stay  for  DRG  286)  x  Marginal  Cost  Factor  =  31  x  ($11,109.15  +  9.3)  x  .47  =  .  17,404.34 

B.  Capital  Outlier  Payment  (excludes  DSH)  =  Number  of  outlier  days  x  (Capital  Federal  Payment  -s-  Arithmetic. 

Mean  Length  of  Stay  for  DRG  286)  x  Marginal  Cost  Factor  =  31  x  ($444.79  +  9.3)  x  .47  =  . 


696.84 
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Step  5:  Computation  of  IME  Adjustment  For  Day  Outliers: 

i.  IME  Operating  Factor . . . . . 0744 

Operating  Outlier  Payment  x  IME  Operating  Factor  =  IME  Operating  Outlier  Adjustment: 

$17,404.34  X  .0744  =  . .  1,294.88 

ii.  IME  Capita)  Factor  . . . . . . . . 0243 

Capital  Outlier  Payment  x  IME  Capital  Factor  =  IME  Capita)  Outlier  Adjustment: 

$696.84  X  .0243  =  . . . .  16.93 

Step  6:  Computation  of  DSH  Adjustment  for  Day  Outliers: 

i.  Operating  DSH  Adjustment  Factor  . . . 1413 

Operating  DSH  Adjustment  Factor  x  Operating  Outlier  Payment  =  DSH  Operating  Outlier  Adjustment:. 

.1413  X  $17,404.34  =  . . . . .  2,459.23 

ii.  Capital  DSH  Adjustment  Factor . 0631 

Capital  DSH  Adjustment  Factor  x  Capital  Payment  =  DSH  Capital  Outlier  Adjustment: 

.0631  X  $696.84  =  . .  43.97 

Step  7:  Total  Day  Outlier  Payments: 

Regular  Operating  Outlier  Payment  .  17,404.34 

Regular  Capital  Outlier  Payment  . .  696.84 

IME  Operating .  1,294.88 

IME  Capital  . . . . . ; . . . .  16.93 

DSH  Operating .  2,459.23 

DSH  Capital . . .  43.97 


Total . 21,916.19 

Cost  Outlier: 

Step  1:  Computation  of  Hospital  X’s  Standardized  Costs: 

Billed  Charges  . . .  100,000 

Hospital  X’s  Operating  Cost-to-Charge  Ratio  . . . 72* 

Hospital  X’s  Capital  Cost-to-Chai^ge  Ratio . . . . . . . 06 

IME  Operating  Adjustment  Factor . - . . . . . . . . . 0744 

IME  Capital  Adjustment  Factor  . . . . . . . . . 0243 

DSH  Operating  Adjustment  Factor . . . .  .1413 

DSH  Capital  Adjustment  Factor  . . . . . . . .  .0631 

(Billed  charges  x  Operating  Cost-to-Charge  Ratio)  ->■  (1  -t-  IME  Opierating  Adjustment  Factor  +  Operating  DSH  Adjust¬ 
ment  Factor)  =  Standardized  Operating  Costs: 

($100,000  X  .72)  +  (1  +  .0744  +  .1413)  =  . . . . . . . . . .  59,225.14 

(Billed  Charges  x  Capital  Cost-to-Charge  Ratio)  (1  IME  Capital  Factor  -f  ([^pital  DSH  Factor)  =  Standardized  Cap¬ 
ital  Costs: 

($100,000  X  .06  +  (1  +  .0243  +  .0631)  =  .  5,517.75 

Step  2:  Determination  of  Cost  Thresholds: 

A.  Computing  the  Operating  Threshold  Amount: 

Operating  Federal  Rate  §tw  DRG  286  . ’ - - - - - - - — . . — ...... - -  11,109.15 

Fixed  Loss  Threshold  — . . . . . — - - - - — . . . .  20,500 

Labor-Related  Share.  Operating  . . . . . . . . . — . . . . J. - - - 7140 

Nonlabor  Share,  Operating  . . . . . . . . . . . . . . . . .2860 

i.  Operating  standard  cost  a  share  of  total  costs  Operating  Cost-to-Chaige  Ratio  +  (Operating  Cost-to-Cliarge 
Ratio  +  Capital  Cost-to-Charge  Ratio)  =  Operating  Cost  as  a  Sliare  of  Total  Costs:  .72  -i-  (.72  +  .06)  = 

(.9231) 

Wage  Index  Adjusted  Operating  Cost  Outlier  Threshold  =  {(Fixed  Loss  Threshold  x  ((Labor-Related  Share  x  San  Fran¬ 
cisco  MSA  Wage  Index)  -f  Nonlabor-Related  Share)  x  Operating  Standard  cost  as  a  share  of  total  costs]  *  (Operating 
Federal  Rate  for  DRG  286)}  *  , 

{(20,500  X  ((.7140  X  1.4120)  .2860)  x  .9231)  +  11,109.150  =  . . . .  35,599.40 

B.  Computing  the  Capital  Threshold  Amount: 

Federal  Capital  Rate . . . . . . . . . — . . . . . — . .  376.83 

Fixed  Loss  Threshold - - - - — . . . . . . . . . . 20300 

DRG  286  Relative  Weight . — . — - - — — — . - - - - -  2.2621 

San  Francisco  Geographic  Adjustment  Factor  . . . . . . . . .  1.2665 

i.  Capital  Standi  Cost  as  a  Share  of  Total  Costs  Capital  Cost-to-Charge  Ratio  (Operating  COst-to-Charge  .0769 
Ratio  +  Capita)  Cost-to-Charge  Ratio)  =  Capital  Cost  as  a  Share  of  Total  Costs:  .06  +  (.72  +  .06)  = 

Geographic  Adjustment  Factor  Adjusted  Capital  Cost  Outlier  Threshold  =  ((Fixed  Loss  Threshold  x  Geographic  Ad-  3,168.46 
justment  FactcH*  x  Large  Urban  Add-On  Factor  x  Capital  standard  cost  as  a  diare  of  total  costs)  +  (Federal  Rate  x 
DRG  286  Relative  Weight  x  San  Francisco  MSA  Geographic  Adjustment  Pactw  x  Large  Urban  Add-On  Factor)) 

((20,500  X  1.2665  X  1.03  x  .0769)  +  (376.83  x  2.2621  x  1.2665  x  1.03))  = 

Computation  A  Result,  Operatii^  . . . . - . . . . - .  35,599.40 

Computation  B  Result,  Capital  — . . — . - . . . . — . . . — — . . 3.168.46 

Threshold  =  $35,599.40  +  $3,168.46  =  . . . . . . . . — . - - -  38,767.86 

Step  3:  Determination  of  Cost  Outlier  Payment: 

Marginal  Cost  Factor  . - . . . . . . - . .  -80 

A.  Operating  Outlier  Payment: 

Operating  Outlier  Cost  =  Standard  Operating  Costs  -  Operating  Threshold: 

$59,225.14  -  $35,599.40  = . . . - . .  23,625.74 

Curating  Outlier  Payment  =  OpCTOting  Outlier  Cost  x  Marginal  Cost  Facton 
$23,625.74  x  .80  =  . . . - . . . - .  18,900.59 
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B.  Federal  Portion  of  Capital  Outlier  Payment: 

Capital  Outlier  Cost  =  Standard  Capital  Costs  -  Capital  Threshold: 

$5,517.75  -  $3,168.46  = . . .  2,349.29 

Capital  Outlier  Payment  =  Capital  Outlier  Cost  x  Marginal  Cost  Factor: 

$2,349.29  X  .80  =  .  1,879.43 

Federal  Portion  of  Capital  Outlier  Payment  =  Federal  Portion  of  Capital  Rate  x  Capital  Outlier  Paymient: 

$1,879.43  X  .40  =  . ...; .  751.77 

Step  4:  Cost  Outlier  Payment  for  IME: 

i.  Operating  Outlier  Payment  x  IME  Operating  Adjustment  Factor  =  Cost  Outlier  Payment  for  IME  Operating: 

$18,900.59  X  .0744  =  i .  1,406.20 

ii.  Capital  Outlier  Payment  x  IME  Capital  Adjustment  Factor  =  Cost  Outlier  Payment  for  IME  Capital: 

$751.77  X  .0243  =  . . .  18.27 

Step  5:  Cost  Outlier  Payment  for  DSH: 

i.  Operating  Outlier  Payment  x  Operating  DSH  Adjustment  Factor  =  Cost  Outlier  Payment  for  DSH  Operating: 

$18,900.59  X  .1413  =  . . .  2,670.65 

ii.  Capital  Outlier  Payment  x  Capital  DSH  Adjustment  Factor  =  Cost  Outlier  Payment  for  DSH  Capital: 

$751.77  X  .0631  =  . ! .  47.44 

Step  6:  Total  Cost  Outlier  Payments: 

Operating . i . . .  18,900.59 

Federal  Portion  of  Capital  .  751.77 

IME  Operating .  1,406.20 

IME  Capital  .  18.27 

DSH  Operating  . 2,670.65 

DSH  Capital . . .  47.44 


Total  .  23,794.92 

Determination  of  Outlier  Payment: 

Total  Day  Outlier  Payment  . ; .  21,916.19 

Total  Cost  Outlier  Payment .  23,794.92 

Hospital  X  receives  the  greater  of  the  two  payments,  which  is  $23,794.92,  the  cost  outlier  payment. 

•  a.  If  Hospital  X  were  a  hold  harmless  hospital,  it  would  use  the  lesser  of: 

•  The  hospital-specific  ratio  of  new  to  total  capital,  or 

•  The  national  average  ratio  of  new  to  total  capital. 

b.  If  Hospital  X  were  a  100%  Federal  hospital,  the  Federal  portion  would  1.0. 


2  This  is  the  same  cost-to-charge  ratio  currently  used  to  determine  outlier  payments  using  operating  costs  only.  The  capital  cost-to-charge 
ratio,  when  added  to  the  operating  cost-to-charae  ratio,  will  yield  a  total  cost-to-charge  ratio.  (This  occurs  because  the  denominator  in  both 
cases  is  total  charges.  The  charges  are  not  divided  into  operating  and  capital  charges.) 


Comment:  Several  commenters 
disagree  with  the  change  in  the  cost 
outlier  methodology,  from  the  higher  of 
2.0  times  the  DRG  rate  or  a  fixed  dollar 
amount  to  the  DRG  amount  plus  a  fixed 
dollar  amount  (the  “fixed  loss” 
method),  asserting  that  although  the 
statute  permits  us  to  make  this  change, 
it  does  not  require  it.  These  commenters 
believe  the  revised  formula  adversely 
affects  various  hospital  groups  with  low 
payment-to-cost  ratios  for  outlier  cases. 
The  commenters  stated  that  we  should 
continue  to  calculate  the  cost  outlier 
threshold  using  the  current  method, 
since  the  provisions  of  Public  Law  103- 
66  allows  us  the  option  of  using  either 
method. 

Response:  We  believe  that  the  change 
to  the  fixed  loss  method  of  calculating 
the  cost  outlier  threshold  is  appropriate 
because  it  addresses  concerns  regarding 
outlier  payments.  Under  the  current 
method  of  calculating  the  thresholds, 
cases  with  losses  of  up  to  $100,000 
might  not  qualify  for  outlier  payments. 
Under  the  fixed  loss  method,  all  cases 
at  a  given  hospital,  regardless  of  the 
DRG  to  which  they  are  assigned,  will 
face  no  more  than  a  fixed  loss  amount 
at  which  time  they  would  begin 


receiving  outlier  payments.  While  the 
language  of  section  13501(c)(2)  of  Public 
Law  103-66  may  be  somewhat 
ambiguous,  we  note  that  the  conference 
report  accompanying  Public  Law  103- 
66  states  that  the  conference  agreement 
includes  the  House  provision  regarding 
the  phase-out  of  day  outlier  payments 
“with  an  amendment  to  require  that  the 
payment  threshold  for  cost  outlier  cases 
be  set  at  the  applicable  DRG  payment 
plus  a  fixed  dollar  amount”  (emphasis 
added)  (H.R.  Conf.  Rep.  No.  213, 103d 
Cong.,  1st  Sess.  749  (1993)).  We  believe 
that  it  would  be  inappropriate  to  use 
any  other  method  of  calculating  the  cost 
outlier  threshold,  given  this  indication 
of  Congressional  intent. 

Nevertheless,  as  a  result  of  the 
comments  we  received  on  this  issue,  we 
performed  additional  analysis  of  the 
impact  on  payment-to-cost  ratios  for 
outlier  cases  and  for  all  cases  using  the 
data  available  for  this  final  rule.  Our 
analysis  indicated  that  under  this 
change  in  cost  outlier  payment 
methodology,  overall  payment-to-cost 
ratios  change  only  slightly,  with  the 
majority  of  hospital  groups  facing 
changes  in  their  payment-to-cost  ratios 
of  less  than  0.2  percentage  points.  The 


payment-to-cost  ratios  for  all  rural 
hospitals  decrease  by  0.1  percentage 
points  while  those  for  sole  community 
hospitals  increase  by  0.3  percentage 
points.  The  payment-to-cost  ratios  for 
teaching  hospitals  with  100  or  more 
residents  increase  0.3  percentage  points, 
while  those  for  urban  disproportionate 
share  hospitals  with  at  least  100  beds 
are  unchanged.  Payment-to-cost  ratios 
for  outlier  cases  increase  1.2  percentage 
points  for  all  hospitals.  Outlier  case 
payment-to-cost  ratios  decrease  0.1 
percentage  points  for  rural  hospitals  and 
increase  for  urban  hospitals  (as  they  do 
for  the  majority  of  hospital  groups).  We 
believe  that  the  results  of  our  analysis, 
which  show  outlier  payment-to-cost 
ratios  increasing  overall,  indicate  that 
we  are  more  appropriately  targeting 
outlier  payments  to  those  cases  that  face 
the  greatest  losses.  As  a  result,  we 
continue  to  believe  that  the  change  to 
the  fixed  loss  cost  outlier  methodology 
is  appropriate,  as  well  as  consistent 
with  Congressional  intent. 

Comment:  The  Prospective  Payment 
Assessment  Commission  (ProPAC) 
believes  that,  in  the  calculation  of  the 
cost  of  an  outlier  case,  we  should  no 
longer  standardize  to  remove  the  effects 
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of  indirect  medical  education  (IME)  and 
disproportionate  share  hospital  (DSH) 
adjustments.  In  addition,  they  believe 
that  once  this  change  is  implemented, 
we  should  no  longer  make  IME  and  DSH 
payments  on  the  outlier  portion  of  a 
hospital’s  payment. 

Response:  Currently  the  operating  and 
capital  costs  of  an  outlier  case  are 
calculated  as  follows: 

Cost  =  (Charges  x  CCR)  (1  +  IME  + 
DSH),  where: 

CCR  =  the  operating  or  capital  cost-to- 
charge  ratio,  as  appropriate; 

IME  =  the  indirect  teaching  adjustment 
for  operating  or  capital  PPS 
payments:  and, 

DSH  =  the  disproportionate  share 

adjustment  for  operating  or  capital 
PPS  payments. 

By  dividing  the  charges,  adjusted  to 
cost,  by  (1  +  IME  +  DSH)  we  are 
removing  from  the  costs  of  the  case  the 
effects  of  teaching  and  serving  a 
disproportionate  share  of  low  income 
patients.  We  remove  these  costs  because 
sections  1886(d)(5)  (B)  and  (F)  of  the  Act 
require  that  we  make  additional 
payments  for  IME  and  DSH  on  outlier 
payments.  If  we  did  not  remove  the 
effect  of  IME  and  DSH  from  the 
estimated  costs  of  outlier  payments,  we 
would  be  paying  IME  and  DSH  twice: 
once  through  the  estimate  of  the 
marginal  cost  of  treating  these  patients, 
which  would  include  the  effects  on  cost 
of  IME  and  DSH,  and  again  through  the 
additional  payments  made  on  outlier 
payments.  Thus,  it  would  be 
inappropriate  to  eliminate  the 
standardization  since  we  are  required  by 
statute  to  make  additional  IME  and  DSH 
payments  on  outlier  payments. 

2.  Outlier  Changes  Planned  for  FY  1996 
Through  FY  1998 

As  stated  above,  section  1886(d)(5)(A) 
of  the  Act  requires  us  to  phase  out 
payments  for  day  outliers  over  the  FY 
1995  through  FY  1997  period.  We 
currently  expect  to  meet  the  statutory 
reductions  in  day  outlier  payments  for 
FY  1996  and  FY  1997  solely  through  a 
reduction  in  the  marginal  cost  factor 
without  having  to  raise  the  day  outlier 
threshold.  If  necessary,  we  will  propose 
achieving  the  reduction  in  day  outlier 
payments  between  FYs  1996  and  1997 
through  a  combination  of  reducing  the 
marginal  cost  factor  and  raising  the 
threshold.  There  will  be  corresponding 
increases  in  payments  to  cost  outliers  as 
we  phase-out  payment  to  day  outliers. 

E.  Rural  Referral  Centers  (§412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act,  §412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 


order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rural  referral  center.  For  discharges 
occurring  before  October  1, 1994,  rural 
referral  centers  receive  the  benefit  of 
payment  based  on  the  other  urban 
payment  rate  rather  than  the  rural 
payment  rate.  As  of  that  date,  the  other 
urban  and  rural  payment  rates  will  be 
the  same.  However,  rural  referral  centers 
will  continue  to  receive  special 
treatment  imder  both  the 
disproportionate  share  hospital  payment 
adjustment  and  the  criteria  for 
geographic  reclassification. 

One  of  the  criteria  under  which  a 
rural  hospital  may  qualify  as  a  referral 
center  is  to  have  275  or  more  beds 
available  for  use.  A  rural  hospital  that 
does  not  meet  the  bed  size  criterion  can 
qualify  as  a  rural  referral  center  if  the 
hospital  meets  two  mandatory  criteria 
(number  of  discharges  and  case-mix 
index)  and  at  least  one  of  three  optional 
criteria  (medical  staff,  source  of 
inpatients,  or  volume  of  referrals).  With 
respect  to  the  two  mandatory  criteria,  a 
hospital  is  classified  as  a  rural  referral 
center  if  its — 

•  Case-mix  index  is  at  least  equal4o 
the  lower  of  the  median  case-  mix  index 
for  urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Numoer  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (The 
number  of  discharges  criterion  for  an 
osteopathic  hospital  is  at  least  3,000 
discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year’s  cmnual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
followed  the  same  methodology  we 
used  in  the  November  24, 1986  final 
rule,  as  set  forth  in  regulations  at 
§412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
included  all  urban  hospitals 
nationwide,  and  the  proposed  regional 
values  were  the  median  values  of  urban 
hospitals  within  each  census  region, 
excluding  those  with  approved  teaching 
programs  (that  is,  those  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  §  412.105). 

The  values  in  the  proposed  rule  were 
based  on  discharges  occurring  during 


FY  1993  (October  1, 1992  through 
September  30. 1993)  and  included  bills 
posted  to  HCFA’s  records  through 
December  1993.  Therefore,  in  addition 
to  meeting  other  criteria,  we  proposed 
that  to  qualify  for  initial  rural  referral 
center  status  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994,  a 
hospital’s  case-mix  index  value  for  FY 
1993  would  have  to  be  at  least — 

•  1.3028;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  §  412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 
(See  table  set  forth  in  the  May  27, 1994, 
proposed  rule  at  59  FR  27739.) 

Based  on  the  latest  data  available 
(through  June  1994),  the  final  national 
case-mix  value  is  1.3040  and  the  median 
case-mix  values  for  each  region  are  set 
forth  in  the  table  below: 


Region 

Case-mix 

index 

value 

1.  New  England  (CT,  ME,  MA, 

NH,  Rl,  VT)  . 

1.1986 

2.  Middle  Atlantic  (PA,  NJ,  NY)  .. 

1.2040 

3.  South  Atlantic  (DE,  DC,  FL, 

GA,  MD,  NC,  SC,  VA,  WV)  .... 

1.3091 

4.  East  North  Central  (IL,  IN,  Ml, 

OH.  Wl)  . 

1.2185 

5.  East  South  Central  (AL,  KY, 

MS.  TN) . 

1.2492 

6.  West  North  Central  (lA,  KS. 

MN,  MO.  NE,  ND.  SD) . 

1.2047 

7.  West  South  Central  (AR,  LA, 

OK,  TX)  . 

1.2835 

8.  Mountain  (AZ,  CO,  ID,  MT, 

NV,  NM,  UT.  WY)  . 

1.3488 

9.  Pacific  (AK.  CA.  HI.  OR,  WA) 

1.3090 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  each  hospital’s  FY  1993 
case-mix  index  value  in  Table  3C  in 
section  V  of  the  addendum  to  this  final 
rule.  In  keeping  with  our  policy  on 
discharges,  these  case-mix  index  values 
are  computed  based  on  all  Medicare 
patient  discharges  subject  to  DRG-based 
payment. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year’s  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(d)(5)(C)(ii)  of 
the  Act,  the  national  standard  is  set  at 
5,000  discharges.  However,  we 
proposed  to  update  the  regional 
standards.  The  proposed  regional 
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standards  were  based  on  discharges  for 
urban  hospitals*  cost  reporting  periods 
that  began  during  FY 1992  (that  is, 
October  1, 1991  Sirough  September  30, 
1992).  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting 
other  criteria,  we  proposed  that  to 
qualify  for  initial  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994, 
the  num^  of  discharges  a  hospital 
must  have  for  its  cost  reporting  period 
that  began  during  FY  1993  would  have 
to  be  at  least — 

•  5,000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  r^ion  in  which  the  hospital  is 
located.  (See  table  set  forth  in  the  May 
27, 1994.  proposed  rule  59  FR  27739.) 

Based  on  latest  discharge  data 
available,  the  final  median  numbers  of 
discharges  for  urban  hospitals  by  census 
region  are  as  follows; 


Region 

Number  of 
discharges 

1  New  England  (CT,  ME,  MA, 
NH.  Rl,  VT)  . . 

6,814 

2.  Middle  Attartic  (PA,  NJ,  NY)  .. 

8,878 

3.  South  Attantic  (DE,  DC,  FL, 
GA.  MD,  NC.  SC,  VA,  WV)  .... 

7,157 

4  East  North  Central  (IL,  IN.  Ml. 
OH.  Wl) . . . . 

7,024 

5.  East  ^uth  Central  (AL,  KY, 
MS.  TN) . . 

5,659 

6.  West  North  Central  (lA.  KS. 
MN.  MO,  N£.  NO.  SO) . 

5,180 

7.  West  South  Cereal  (AR,  LA, 
OK.  TX) . . 

4,517 

8.  Mountain  (AZ.  CO.  10.  MT, 
MV,  NM,  UT.  W()  . 

8,409 

9.  Padfic  (AK.  CA.  HI,  OR.  WA) 

5,788 

We  reiterate  that,  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1994.  an  osteopathic  hospital’s  number 
of  discharges  for  its  cost  reporting 
period  that  began  during  FY  1993  would 
have  to  be  at  l^st  3,000. 


3.  Retention  of  Referral  Center  Status 

Section  412.96(f)  states  that  each 
hospital  receiving  the  referral  center 
adjustment  is  reviewed  every  3  years  to 
determine  if  the  hospital  continues  to 
meet  the  criteria  for  referral  center 
status.  To  retain  status  as  a  referral 
center,  a  hospital  must  meet  the  criteria 
for  classification  as  a  referral  center 
specified  in  §  412.96(b)(1)  or  (b)(2)  or  (c) 
for  2  of  the  last  3  years,  or  for  the 
current  yecir.  A  hospital  may  meet  any 
one  of  the  three  sets  of  criteria  for 
individual  years  during  the  3-year 
period  or  the  current  year.  For  example, 
a  hospital  may  meet  the  two  mandatory 
requirements  in  §  412.96(c)(1)  (case-mix 
index)  and  (c)(2)  (number  of  discharges) 
and  the  optional  criterion  in  paragraph 
(c)(3)  (mmiical  staff)  during  the  first 
year.  During  the  second  or  third  year, 
the  hospital  may  meet  the  criteria  under 
§  412.96(bKt)  (rural  location  and 
appropriate  bed  size). 

A  hospital  must  meet  all  of  the 
criteria  within  any  one  of  these  three 
sections  of  the  regulations  in  order  to 
meet  the  retention  requirement  for  a 
given  year.  That  is,  it  will  have  to  meet 
all  of  the  criteria  of  §  412.96(b)(1)  or 
§  412.96Q))(2)  or  §  412.96(c).  For 
example,  if  a  hospital  meets  the  case- 
mix  index  standards  in  §  412.96(c)(1)  in 
years  1  and  3  and  the  number  of 
discharge  standards  in  §  412.96(c)(2)  in 
years  2  and  3,  it  will  not  meet  the 
retenti<m  criteria.  All  of  the  standards 
would  have  to  be  met  in  the  same  year. 

The  requirement  for  triennial  review 
was  originaUy  added  to  the  regulations 
in  1984,  to  be  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1987  (the  end  of  the  first  3  years  of  the 
referral  center  adjustment).  However, 
three  statutory  moratoriums  on  the 
performance  of  the  triennial  reviews 
were  enacted  by  Congress.  The  third  of 
these  moratoriums  expires  at  the  end  of 
cost  reporting  periods  that  began  during 
FY  1994.  (See  the  September  1, 1993 
final  rule  (58  FR  46310)  for  a  detailed 
explanation  of  the  moratorium  and  the 


implementation  of  the  triennial 
reviews.) 

With  the  expiration  of  the  current 
moratorium,  we  will  begin  reviewing 
each  rural  referral  center’s  compliance 
with  the  triennial  review  criteria 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1994. 

As  noted  above,  although  rural  referral 
centers  will  no  longer  be  paid  a  higher 
standardized  amount  than  other  rural 
hospitals,  hospitals  approved  as  rural 
referral  centers  continue  to  be  entitled 
to  higher  disproportionate  share 
payments  and  continue  to  receive 
preferential  consideration  before  the 
Medicare  Geographic  Classification 
Review  Board.  Therefore,  we  believe  it 
is  important  that  only  those  hospitals 
that  meet  the  rural  referral  center 
triennial  review  criteria  continue  to  be 
so  classified.  Thus,  effective  with  cost 
reporting  periods  beginning  on  and  after 
October  1, 1994,  a  hospital  that  has  been 
classified  as  a  referral  center  for  at  least 
3  years  will  be  subject  to  the  triennial 
review  criteria  as  discussed  below. 

In  accordance  with  §  412.96(f)(2),  the 
review  process  is  limited  to  the 
hospital’s  compliance  during  the  last  3 
years.  Thus,  if  a  hospital  meets  the 
criteria  in  effect  for  at  least  2  of  the  last 
3  years  or  if  it  meets  the  criteria  in  effect 
for  the  current  year  (that  is,  the  criteria 
for  FY  1995  outlined  above  in  this 
section  of  the  preamble),  it  will  retain 
its  status  for  another  3  years.  No 
hospital  is  subject  to  a  review  until  the 
end  of  its  third  full  cost  reporting  period 
as  a  referral  center.  We  have  constructed 
the  following  chart  and  example  to  aid 
hospitals  that  qualify  as  referral  centers 
under  the  criteria  in  §  412.96(c)  in 
projecting  whether  they  will  retain  their 
status  as  a  referral  center. 

Under  §  412.96(f),  to  quafify  for  a  3- 
year  extension  effective  with  cost 
reporting  periods  beginning  in  FY  1995, 
a  hospital  must  meet  the  criteria  in 
§  412.96(c)  for  FY  1995  or  it  must  meet 
the  criteria  for  2  of  the  last  3  years  as 
follows: 


For  the  cost  reporting  period  beginning  durmg  FY 

Use  hos¬ 
pital's 
case-mix 
index  for 
FY 

Use  the 
discharges 
for  the 
ho^Mtal’s 
cost  re¬ 
porting  pe- 
hod  begin¬ 
ning  during 
FY 

Use  numerical  stand¬ 
ards  as  published  in 
the  Fed^  Register 
on 

1994  . . . . . 

1992 

1992 

1993  . . . . . . . 

1991 

1991  ' 

1990 

1990  ! 

August  30, 1M1. 

Example:  A  hospital  with  a  cost  reporting  center  effective  fuly  1 , 1992.  The  hospital  has  referral  center  is  protected  through  June  31). 

period  beginning  July  1  qualified  as  a  referral  fewer  than  275  beds.  Its  3-year  status  as  a  1995  (the  end  of  its  cost  reporting  period 
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beginning  July  1,  1994).  To  determine  if  the 
hospital  should  retain  its  status  as  a  referral 
center  for  an  additional  3-year  period,  we 
will  review  its  compliance  with  the 
applicable  criteria  for  its  cost  reporting 
periods  beginning  July  1, 1992,  July  1, 1993, 
and  July  1, 1994.  The  hospital  must  meet  the 
criteria  in  effect  either  for  its  cost  reporting 
period  beginning  July  1, 1995,  or  for  two  out 
of  the  three  past  periods.  For  example,  to  be 
found  to  have  met  the  criteria  at  §  412.96(c) 
for  its  cost  reporting  period  beginning  July  1, 
1993,  the  hospital’s  case-mix  index  value 
during  FY  1991  must  have  equaled  or 
exceeded  the  lower  of  the  national  or  the 
appropriate  regional  standard  as  published  in 
the  September  1, 1992  final  rule.  The 
hospital’s  total  number  of  discharges  during 
its  cost  reporting  year  beginning  July  1, 1991, 
must  have  equaled  or  exceeded  5,000  or  the 
regional  standard  as  published  in  the 
September  1, 1992  final  rule. 

For  those  hospitals  that  seek  to  retain 
referral  center  status  by  meeting  the  criteria 
of  §412.96(b)(l)(i)  and  (ii)  (that  is,  rural 
location  and  at  least  275  beds),  we  will  look 
at  the  number  of  beds  shown  for  indirect 
medical  education  purposes  (as  defined  at 
§  412.105(b))  on  the  hospital’s  cost  report  for 
the  appropriate  year.  We  will  consider  only 
full  cost  reporting  periods  when  determining 
a  hospital’s  status  under  §412. 96(b)(l)(ii). 
This  definition  varies  from  the  number  of 
beds  criterion  used  to  determine  a  hospital’s 
initial  status  as  a  referral  center  because  we 
believe  it  is  important  for  a  hospital  to 
demonstrate  that  it  has  maintained  at  least 
275  beds  throughout  its  entire  cost  reporting 
period,  not  just  for  a  particular  portion  of  the 
year. 

We  received  no  comments  on  the 
rural  referral  center  policies;  therefore, 
they  are  adopted  as  proposed. 

F.  Determination  of  Number  of  Beds  in 
Determining  the  Indirect  Medical 
Education  Adjustment  (§  412.105) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  have  residents  in  an 
approved  graduate  medical  education 
program  receive  an  additional  payment 
to  reflect  the  higher  indirect  operating 
costs  associated  with  graduate  medical 
education.  The  regulations  regarding  the 
calculation  of  this  additional  payment, 
known  as  the  indirect  medical 
education  (IME)  adjustment,  are  at 
§412.105.  The  additional  payment  is 
calculated  by  multiplying  a  hospital’s 
DRG  revenue  (including  outlier 
payments)  by  the  applicable  IME 
adjustment  factor.  The  adjustment  factor 
is  calculated  by  using  a  hospital’s  ratio 
of  residents-to-beds  in  the  formula  set 
forth  at  section  1886(d)(5)(B)(ii)  of  the 
Act. 

Section  412.105(b)  states  that  the 
number  of  beds  used  in  the  resident-to- 
bed  ratio  is  calculated  by  dividing  the 
number  of  days  during  the  cost 
reporting  period  into  “the  number  of 


available  bed  days  during  the  cost 
reporting  period,  not  including  beds 
assigned  to  newborns,  custodial  care, 
and  excluded  distinct  part  hospital 
vmits.  .  .  .”  Since  we  added  this 
language  to  the  regulations  in  the 
September  3, 1985  final  rule  (50  FR 
35679  and  35690),  there  has  been  some 
confusion  over  whether  this  definition 
includes  or  excludes  bed  days 
attributable  to  neonatal  intensive  care 
units.  This  confusion  has  resulted  in 
some  hospitals  contesting  their  fiscal 
intermediaries’  inclusion  of  neonatal 
intensive  care  beds  in  the  hospitals’  ' 
count  of  available  beds. 

Prior  to  the  adoption  of  §  412.105(b), 
the  definition  of  available  beds  was  at 
section  2510. 5A  of  the  Provider 
Reimbursement  Manual — ^Part  1,  which 
was  originally  used  to  establish  bed-size 
categories  for  purposes  of  applying  the 
cost  limits  under  section  1861(v)(l)(A) 
of  the  Act.  That  definition  excluded 
newborn  beds  but  specifically  included 
beds  in  intensive  care  units,  coronary 
care  imits,  and  other  special  care 
inpatient  hospital  units.  The  exclusion 
of  newborn  beds  was  consistent  with 
the  exclusion  of  newborn  days  and  costs 
from  the  determination  of  Medicare’s 
share  of  allowable  routine  service  costs 
(see  section  2202. IIB  of  the  Manual).  If 
a  neonatal  unit  qualifies  as  an  intensive 
care  unit,  however,  the  costs  of  that  unit 
are  included  in  determining  Medicare’s 
costs  (see  section  2202.7.II.B  of  the 
Manual).  Correspondingly,  the  days  in  a 
neonatal  unit  that  qualifies  as  an 
intensive  care  vmit  are  counted  as 
intensive  care  type  days  rather  than 
nursery  days  (see  section  2202.7.II.A  of 
the  Manual).  Finally,  section  2510. 5A  of 
the  Manual  clearly  indicates  that 
intensive  care  unit  beds  and  special  care 
unit  beds  cire  included  in  a  hospital’s 
bed  complement. 

In  the  September  3, 1985  final  rule, 
we  added  the  definition  of  available 
beds  to  the  regulations  governing  the 
IME  adjustment  (then  §  412.118(b)).  The 
expressed  purpose  for  the  change  was  to 
stop  coimting  beds  “based  upon  the 
total  number  of  beds  available  on  the 
first  day  of  the  pertinent  cost  reporting 
period”  and  to  begin  counting  based  on 
“the  number  of  available  bed  days 
(excluding  beds  assigned  to  newborns, 
custodial  beds,  and  beds  in  excluded 
units)  during  the  current  cost  reporting 
period  divided  by  the  number  of  days  in 
the  cost  reporting  period”  (50  FR 
35679).  We  did  not  change  the 
definition  of  available  beds.  Our  current 
position  regarding  the  treatment  of  these 
beds  is  unchanged  from  the  time  when 
the  cost  limits  established  under  section 
1861(v)(l)(A)  of  the  Act  were  in  effect 
and  is  consistent  with  the  way  we  treat 


beds  in  otiier  hospital  areas.  That  is,  if 
the  bed  days  and  costs  are  allowable  in 
the  calculation  of  Medicare’s  share  of 
inpatient  costs,  the  beds  within  that  unit 
are  included  as  well. 

Some  hospitals  have  asserted  that 
when  we  excluded  beds  assigned  to 
newborns,  we  changed  our  treatment  of 
neonatal  intensive  care  unit  beds. 
However,  we  note  that  the  term 
“newborn”  has  historically  been  used 
synonymously  with  nursery.  Perhaps 
the  clearest  illustration  of  this  is  the 
definition  of  a  “newborn  inpatient  day” 
as  a  day  that  “an  infant  occupies  a 
newborn  bed  in  the  nursery”  (see 
section  2815  of  the  Provider 
Reimbursement  Manual — Part  2).  This 
definition  dates  back  to  at  least  1975.  If 
§  412.105(b)  was  indeed  meant  to 
change  our  established  policy,  we 
would  have  referenced  that  intent  at  the 
time.  This  would  have  been  necessary 
since  neonatal  intensive  care  costs  and 
days  were  still  included  in  the 
calculation  of  Medicare’s  costs. 

Finally,  in  August  1988,  we  issued 
Provider  Reimbursement  Manual 
Transmittal  No.  345,  revising  section 
2405. 3G  of  the  Manual,  which  provides 
implementing  instructions  for  Ae  IME 
adjustment.  As  part  of  this  revision,  the 
definition  of  the  number  of  beds  was 
clarified  to  specifically  exclude  beds 
“.  .  .  assigned  to  newborns  which  are 
not  in  intensive  care  areas. .  .  Those 
who  argue  that  §  412.105(b)  excludes 
neonatal  intensive  care  imit  beds  from 
the  hospital  bed  count  also  argue  that 
this  Manual  issuance  is  contradictory  to 
the  regulations. 

In  order  to  clarify  our  policy,  we 
proposed  to  revise  the  regulations  at 
§  412.105(b)  to  exclude  specifically  only 
beds  assigned  to  newborns  in  the 
nursery.  Thus,  neonatal  intensive  care 
beds  would  not  be  excluded  from  the 
bed  count.  We  stressed  that  this  does 
not  represent  a  policy  change  in  our  bed 
counting  rules,  but  rather  a 
reaffirmation  of  our  longstanding 
position.  Revising  the  wording  of  the 
regulations  should  alleviate  any  future 
misunderstandings,  as  well  as  clarify 
our  position  regarding  previous 
application  of  this  policy,  both  before 
and  since  the  original  publication  of  our 
bed  counting  regulations  now  specified 
at  §  412.105(b). 

We  also  proposed  to  make  a  technical 
change  to  §  412.105(d)(1)  to  correct  a 
reference. 

Comment:  We  received  several 
comments  in  opposition  to  our 
proposed  clarification.  One  commenter 
stated  that  this  was  a  policy  change 
requiring  public  comment  that  cannot 
be  applied  retroactively.  Other 
commenters  claimed  that  since 
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Medicare  has  little  or  no  utilization  in 
these  areas,  all  of  the  beds  should  be 
excluded  firom  the  available  bed  count. 
One  commenter  stated  that  including 
these  beds  in  the  hospital  bed  size 
determination  was  incongruous  with  the 
determination  of  Medicare  allowable 
costs. 

Response:  As  explained  in  the 
proposed  rule  and  repeated  above,  we 
are  only  clarifying  our  longstanding 
policy  position  regarding  neonatal 
intensive  care  beds  and  are  not  making 
a  change  in  policy.  We  note  that  the 
United  States  Court  of  Appeals  for  the 
Eighth  Circuit  recently  upheld  this  long¬ 
standing  policy  Sioux  Valley  Hospital  v. 
ShaJaia,  Na  93-3741SD  (8th  Cir.  July 
20. 1994). 

We  disagree  with  the  position  that 
neonatctl  intensive  care  beds  should  be 
excluded  based  on  the  degree  of 
Medicare  utilization.  Rather,  we  believe 
it  is  appropriate  to  include  these  beds 
because  the  costs  and  days  of  these  beds 
are  recognized  in  the  detennination  of 
Medicare  costs  (nursery  costs  and  days, 
on  the  other  hand,  are  excluded  from 
this  determination).  We  also  note  that 
time  spent  by  residents  working  in  these 
cireas  is  included  in  the  resident-to-bed 
ratio  calculation,  irrespective  of 
Medicare  utilization. 

Comment:  Another  commenter 
elaborated  on  the  definition  of  a 
newborn,  pointing  out  that  Dorand’s 
Illustrated  Medici  Dictionary,  27th  Ed., 
makes  no  distinction  with  regard  to  the 
physical  status  of  newborn  infants, 
describing  them  only  as  “a  recently  bom 
infant.”  'Hiis  commenter  then  contends 
that  the  term  “newborn”  in  §  412.105(b) 
includes  infants  r^ardless  of  whether 
they  are  in  an  intensive  care  unit.  The 
commenter  goes  on  to  state  that  by 
including  neonatal  intensive  care  unit 
beds,  we  are  placing  an  undue  burden 
on  these  facilities. 

Response:  Our  policy  to  include  the 
costs,  days,  and  beds  of  neonatal 
intensive  care  units  has  been  in  place 
since  prior  to  the  prospective  payment 
system  and  has  been  the  subject  of 
considerable  attention.  We  believe  we 
have  a  responsibility  to  apply  this 
policy  consistently  over  time  and  across 
providers.  Excluding  these  beds  from 
the  determination  of  bed  size  would 
have  an  adverse  impact  on  some 
hospitals.  Several  other  prospective 
payment  system  special  adjustments  are 
based  on  bed  size;  for  example, 
thresholds  and  adjustments  for  the 
disproportionate  share  (DSH) 
adjustment  for  urban  hospitals  with  100 
or  more  beds.  If  we  no  longer 
consid^ed  neonatal  intensive  care  beds 
in  determining  bed  size.  DSH 
adjustments  to  some  hospitals  would  be 


sharply  reduced.  To  prevent  any  future 
confrudon  about  the  term  “newborn”  in 
§  412.10S(b).  we  are  revising  the 
proposed  language  to  reference  “nursery 
beds.” 

We  reiterate  that  our  policy  is 
unchanged  and  that  we  are  merely 
clarifying  the  regulations  at 
§  412.105(b).  We  are  adopting  the 
proposed  change  with  technical 
revisions. 

G.  Disproportioaate  Share  Adjustment 
(§412.106) 

Section  1886(d)(5)(F)  of  the  Act 
provides  for  additional  Medicare 
payments  for  hospitals  that  serve  a 
disproportionate  share  of  low  income 
patients.  Section  1886(d)(5)(F)(vii)  of 
the  Act,  as  added  by  section 
6003(cKl)(B)  of  Public  Law  101-239 
and  amended  by  section  4002(b)(1)  of 
Public  Law  101-508,  specifies  the 
formula  for  determining  the 
disproportionate  share  adjustment 
percentage  for  hospitals  t^t  are  located 
in  an  urban  area  and  have  100  or  more 
beds,  or  are  located  in  a  rural  area  and 
have  500  or  more  beds.  The  statute 
establishes  different  payment  formuks 
for  diSerent  years,  including  a  change  in 
the  formula  for  discharges  occurring  on 
or  after  October  1, 1994. 

Regulations  concerning  the  Medicare 
disproportionate  share  adjustment  are 
set  forth  at  §  412.106.  Under 
§  412.106lc)(l)li),  a  hospital  that  is 
located  in  an  luban  area  and  has  100  or 
more  beds,  or  is  located  in  a  rural  area 
and  has  500  or  more  beds,  must  have  a 
“disproportionate  patient  percentage”  of 
at  least  15  percent  to  qualify  for  a 
disproportionate  share  payment 
adjustment.  Section  412.106(d)(2)  sets 
forth  the  formulas  for  determining  the 
disproportionate  pa)nment  adjustment 
factors  applicable  to  these  two  groups  of 
hospitals. 

In  the  proposed  rule,  we  did  not 
propose  changes  to  any  part  of 
§  412.106.  However,  we  wish  to  ensure 
that  hospitals  are  aware  of  the  revised 
payment  formulas  that  will  take  effect  in 
FY  1995  pursuant  to  the  statute. 
Specifically,  for  discharges  occurring  on 
or  after  October  1, 1994,  any  such 
hospital  with  a  disproportionate  share 
patient  percentage  greater  than  20.2 
percent  will  receive  a  disproportionate 
share  adjustment  equal  to  5.88  percent 
plus  82.5  percent  of  the  difference 
between  20.2  percent  and  the  hospital's 
disproportionate  share  patient 
peroetrtage. 


H.  Changes  Affecting  Essential  Access 
Community  Hospitals  (EACHs)  and 
Rural  Primary  Care  Hospitals  (RPCHs) 
(§§412.109,  465.602,  465.635,  and 
489.102) 

On  May  26, 1993,  we  published  a 
final  rule  to  implement  iftie  EACH 
program  (58  FR  30630).  The  rule  set 
forth  the  requirements  for  designatii^ 
certain  hospitals  as  EACHs  or  RPCHs, 
the  conditkms  that  an  RPCH  must  meet 
to  participate  in  Medicare,  and  the  rules 
for  Medicare  payment  for  services 
furnished  by  EACHs  and  RPCHs.  The 
final  rule  implemented  section  1820  of 
the  Act,  as  added  by  sections  6003(g) 
and  6116(b)(2)  of  Public  Law  101-239 
and  revised  by  section  4008(d)  of  Public 
Law  101-508.  The  amendments  were 
intended  to  promote  regionalization  of 
rural  health  services  in  grant  States, 
improve  access  to  hospital  and  other 
health  services  for  rural  residents,  €md 
enhance  the  provision  of  emergency  and 
other  transportation  services  related  to 
health  ceue. 

Since  the  publication  of  that  rule,  we 
have  identified  several  necessary 
additions  to  the  EACH/RPCH 
provisions.  First,  to  provide  for  orderly 
review  and  adjudication  of 
disagreements  about  whether  a  facility’s 
designation  has  been  terminated 
properly,  we  proposed  to  specify  under 
new  §  412.109(e)  that  a  detennination 
by  HCFA  that  a  hospital  does  not  meet 
the  criteria  for  EACH  designation,  or 
that  a  hospital’s  EACH  designation 
should  be  terminated,  is  subject  to 
review  under  42  CFR  part  405,  subpart 
R. 

We  also  proposed  several  clarifying 
changes  to  the  definition  of  “direct 
services”  at  §  485.602,  as  well  as 
clarifying  references  in  §  485.635,  the 
condition  of  participation  on  provision 
of  services.  These  revisions  merely 
would  restate  more  clearly  our  existing 
policies  under  which  the  services  listed 
in  §  485.635(b)  (“direct  services”)  must 
be  furnished  by  employed  staff,  not 
under  agreements  or  arrangements. 

In  addition,  we  proposed  to  revise  the 
range  of  laboratory  services  that  an 
RPCH  must  fumi^  as  direct  services.  In 
a  final  rule  with  comment  period 
published  on  December  2, 1993  (58  FR 
63533),  we  revised  the  RHC  regulations 
at  §491.9  to  eliminate,  as  required 
direct  services,  tests  not  classified  as 
waived  under  the  Clinical  Laboratories 
Improvement  Act  of  1988  (CLIA).  (See 
42  CFR  493.15.)  We  made  these  changes 
in  the  RHC  regulations  because  the 
CLIA  program  introduced  participation 
requirements  that  may  cause  some  RHCs 
to  withdraw  from  the  program,  creating 
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a  shortage  of  available  medical  care  in 
some  areas. 

Because  RPCHs  typically  are  located 
in  rural  areas  similar  to  those  served  by 
RHCs  and  serve  similar  patient 
populations,  and  because  the  RPCH 
designation  criteria  in  section 
182^f)(l)(H)  of  the  Act  state  that  RPCHs 
must  meet  the  requirement  for  direct 
provision  of  routine  diagnostic  services 
in  the  statutory  definition  of  “rural 
health  clinic,”  we  believe  it  is 
appropriate  to  impjose  the  same 
requirements  in  both  settings.  Therefore, 
we  proposed  to  revise  the  RF*CH 
regulations  at  §  485.635  to  require  the 
RHCs  to  provide  directly  the  following 
laboratory  services: 

(1)  Chemical  examination  of  urine  by 
stick  or  tablet  method  or  both  (including 
urine  ketones): 

(2)  Hemoglobin  or  hematocrit; 

(3)  Blood  glucose; 

(4)  Examination  of  stool  specimens  for 
occult  blood; 

(5)  Pregnancy  tests;  and 

(6)  Primary  culturing  for  transmittal  to 
a  certified  laboratory. 

We  noted  that  this  change  would  not 
prevent  any  RPCH  from  providing  tests 
that  are  not  listed  in  §  485.635(b)(2).  An 
RPCH  is  free  to  choose  a  higher  level 
CLIA  certification  than  the  certificate  of 
waiver  if  it  wishes  to  provide  tests  of  a 
higher  complexity  and  to  comply  with 
all  CLIA  requirements. 

The  current  regulations  do  not  set  out 
a  clear  and  consistent  position  on  the 
applicability  of  the  advance  directives 
requirement.  Under  the  regulations  in 
§  485.645(b)(1),  swing-bed  RPCHs  are 
required  to  meet  a  number  of  skilled 
nursing  facihty  (SNF)  requirements, 
including  §  483.10(b)(4).  That  regulation 
requires  that  the  patient  be  given  the 
right  to  make  an  advance  directive.  (An 
advance  directive  is  a  written 
instruction,  such  as  a  living  will  or  a 
durable  power  of  attorney  for  health 
care,  that  deals  with  the  provision  of 
health  care  when  the  individual  is 
incapacitated.  See  Subpart  I  of  42  CFR 
Part  489.)  Thus,  the  regulations  apply 
the  advance  directives  requirement  to 
RPCH  inpatients  receiving  a  SNF  level 
of  care  in  swing  beds,  but  not  to 
inpatients  receiving  RPCH  care. 

We  believe  the  RPCH  benefit  could  be 
administered  more  simply  and  equitably 
if  both  hospitals  and  RPCHs  were 
required  to  comply  with  the  same 
advance  directives  requirement.  As 
explained  in  the  preamble  to  the  May 
26, 1993  final  rule  on  EACHs  (58  FR 
30635—30636),  as  authorized  by  section 
1861(e}  of  the  Act,  we  have  read  the 
word  “hospital”  to  include  RPCHs 
where  the  context  appears  to  supp(»t 
such  a  reading.  We  believe  the  context 


of  section  1866(a)(l)(Q)  of  the  Act 
would  support  this  reading,  rince  many 
patients  are  likely  to  seek  RPCH  care  as 
an  alternative  to  treatment  in  a  hospital 
or  SNF,  and  many  RPCHs  will  accept 
patients  who  are  at  risk  of  the  kind  of 
incapacitating  condition  addressed  by 
an  advance  dhrective.  Thus,  we 
proposed  to  revise  the  regulations  at 
§  489.102  to  provide  for  more  cmisistent 
application  of  the  advance  directive 
requirement,  by  specifying  that  it  vrill 
apply  to  RPCHs  on  the  same  basis  as  to 
hospitals. 

We  believe  this  approach  is  simpler  to 
administer  and  expands  beneficiary 
rights.  Moreover,  since  all  prospective 
RPCHs  must  be  (or  have  been)  hospitals 
and  have  been  required  to  meet  the 
advance  directive  requirement,  there 
should  not  be  any  added  burden. 

In  response  to  our  proposal  to  provide 
for  appeals  of  EACH  designation 
decisions  under  42  CFR  Part  405, 

Subpart  R,  we  received  one  comment. 

Comment:  A  commenter  indicated 
that  the  proposed  regulations  are  not 
clear  with  respect  to  when  the  180-day 
time  period  for  filing  appeals  of  a  HCFA 
determination  on  a  hospital’s  EACH 
status  begins.  The  commenter 
recommended  that  the  regulations  be 
revised  to  state  whether  the  time  period 
begins  on  the  date  of  notice  to  the 
hospital  of  the  determination,  or  on  the 
date  of  the  Notice  of  Program 
Reimbursement  (NPR)  that  reflects  the 
determination. 

Response:  The  regulations  at 
§  405.1801,  concerning  provider 
reimbursement  determinations  and 
appeals,  define  an  “intermediary 
determination”  as  “a  determination  of 
the  amount  of  total  reimbursement  due 
the  provider  pursuant  to  §  405.1803 
following  the  close  of  the  provider’s  cost 
reporting  period  *  *  Section 
405.1811(a)  states  that  a  provider  that 
has  received  a  NPR  may  reqirest  an 
intermediary  hearing  if  the  amount  in 
controversy  exceeds  a  specified  level 
and  the  request  is  in  writing  and  is  filed 
with  the  intermediary  within  180 
calendar  days  after  the  date  of  the 
notice.  In  addition,  the  regulations  at 
§  405.1841(a)(1)  allowing  Provider 
Reimbursemenf  Review  Board  (PRRB) 
hearings  provide  a  similar  time  frame 
for  filing  appeals  for  Board  hearings. 

We  believe  it  is  appropriate  to  make 
appeals  of  determinations  affecting 
EACH  status  subject  to  the  same  time 
limitaticms  as  other  determinations 
affecting  the  amount  of  payment  due 
providers.  Thus,  a  detemainaticm  that  a 
hospital  does  not  qualify  (or  no  longer 
qualifies)  as  an  EACH  vrill  be 
considered  to  be  made  on  the  date  of  the 


NPR  that  reflects  the  nwi-EACH  status 
of  the  hospital. 

To  clarify  this  point,  we  have  revised 
§  412.109(e)  to  state  that  a  determination 
by  HCFA  on  the  EACH  status  of  a 
hospital  for  a  cost  reporting  period  is 
considered  to  be  an  intermediary 
determination  subject  to  review  under 
42  CFR  Part  405,  subpart  R,  including 
the  time  limits  for  filing  requests  for 
hearings  as  specified  in  §§  405.1811(a) 
and  405.1841(a)(1)  and  (b). 

We  received  no  comments  on  the 
other  changes  described  above. 

Therefore,  we  are  adopting  those 
changes  as  proposed. 

/.  Clarification  of  Payment  to  RRC/ 

EACH  Hospitals 

In  the  preamble  to  the  proposed  rule, 
we  stated  that  we  wish  to  clarify  a 
response  in  the  EACH  final  rule  of  May 
26,  1993  (58  FR  30639-30640), 
regarding  the  effect  on  a  rural  referral 
center’s  (RRC)  payment  rate  should  it 
elect  to  beconie  an  EACH.  An  RRC  that 
elects  to  become  an  EACH  is  considered 
to  have  dual  classification:  that  is,  it  is 
classified  as  an  RRC/EACH.  Since 
section  1886(d)(5)(D)(iii)(III)  of  the  Act 
specifies  that  an  EACH  is  to  be  treated 
as  an  sole  community  hospital  (SCH),  in 
determining  which  of  the  three  payment 
rates  vrill  yield  the  highest  aggregate 
payment,  we  will  use  the  “other” 
standardized  amount  in  determining  the 
Federal  payment  rate  for  discharges 
occurring  on  or  after  October  1, 1994. 

(As  discussed  above,  as  of  that  date,  the 
other  urban  and  rural  payment  rates  will 
be  the  same.)  For  discharges  occurring 
before  October  1, 1994,  theFedwal 
payment  rate  is  based  cm  the  “other 
urban”  payment  rate. 

Thus,  an  RRC  that  elects  to  become  an 
EACH  is  paid  based  on  whichever  of  the 
following  rates  yields  the  greatest 
aggregate  payment  for  the  cost  reporting 
period: 

•  The  national  Federal  rate  applicable 
to  the  hospital  (that  is,  other  urbw 
before  October  1, 1994  and  “other”  on 
or  after  that  date): 

•  The  updated  hospital-specific  rate 
using  FY  1982  cost  per  discharge;  or 

•  The  updated  hospital-specific  rate 
using  the  FY  1987  cost  per  ^scharge. 

We  did  not  propose  to  revise  any 
regulations  in  connection  with  this 
clarification,  and  no  comments  on  the 
clarification  were  received. 

/.  Direct  Graduate  Medical  Education 
Payrpent  (§  413.86} 

1.  Definition  of  Initial  Residency  Period 

Section  1886(hM4}  of  the  Act  bases 
payment  fw  direct  graduate  medical 
education  (GME)  costs  on  the  ho^ital’s 
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number  of  full-time  equivalent  (FTE) 
residents  multiplied  by  a  hospital- 
specific  adjusted  base  year  per  resident 
amount.  The  number  of  FTE  residents  is 
determined  by  applying  a  weighting 
factor  to  each  FTE  resident.  A  resident 
in  an  initial  residency  period  is 
weighted  as  1.0  FTE.  Residents  in 
approved  training  programs  that  are 
beyond  their  initial  residency  period  are 
required  by  law  to  be  counted  as  .50 
FTE.  The  initial  residency  period  is 
defined  at  §  413.86(g)(1),  as  the 
minimum  number  of  years  of  formal 
training  necessary  to  satisfy  the 
requirements  for  initial  board  eligibility 
in  the  particular  specialty  plus  1  year, 
not  to  exceed  5  years. 

Section  13563(b)  of  Public  Law  103- 
66  amended  section  1886(h)(5)(F)  of  the 
Act  by  deleting  “plus  one  year”  from 
the  statutory  definition  of  initial 
residency  period,  effective  July  1, 1995. 
To  conform  the  regulations  to  the 
statute,  we  proposed  to  revise 
§  413.86(g)(1)  by  specifying  that, 
effective  July  1, 1995,  an  initial 
residency  period  is  defined  as  the 
minimum  number  of  years  required  for 
board  eligibility. 

For  example,  if  a  resident  completed 
a  3-year  internal  medicine  program  and 
then  started  a  cardiology  program  that 
requires  an  additional  2  years  of 
training,  the  resident  would  be  counted 
as  1.0  FTE  for  the  3  years  spent  in 
internal  medicine  and  as  a  .50  for  2 
years  in  the  cardiology  program.  (Prior 
to  Public  Law  103-66,  the  resident 
would  have  been  coimted  as  1.0  FTE 
■  during  the  first  year  of  the  cardiology 
residency  program.) 

2.  Part-time  Resident 

Currently,  the  last  sentence  of 
§413.86(f)(l)(ii)  specifies  that,  for 
purposes  of  GME,  “[a]  part-time  resident 
counts  as  a  partial  FTE  based  on  the 
proportion  of  time  worked  as  compared 
to  the  average  time  spent  by  other 
residents  working  in  the  same  specialty 
program.” 

The  definition  of  part-time  resident 
for  purposes  of  GME  is  consistent  with 
the  definition  of  part-time  resident  for 
purposes  of  IME.  However,  the  language 
in  the  regulations  text  differs  and  this 
difference  has  led  to  some  confusion. 
Therefore,  we  proposed  to  revise  the 
language  at  §  413.86(f)(l)(ii)  to  be 
consistent  with  the  IME  definition 
specified  at  §  412.105(g). 

Comment:  A  commenter  noted  that  in 
making  the  language  for  determining  the 
part-time  status  of  a  resident  for 
purposes  of  GME  paynjents  consistent 
with  the  IME  language  at  §  412.105(g), 
we  limited  the  determination  to  time 
spent  by  the  intern  or  resident  working 


“in  the  hospital  ”  Limiting  the 
determination  to  time  spent  in  the 
hospital  is  inconsistent  with  the 
regulation  at  §  413.86(f)(iii). 

Response:  It  was  not  our  intent  to 
limit  the  determination  only  to  time 
spent  by  the  intern  or  resident  in  the 
hospital.  Our  intent  was  solely  to  make 
the  language  regarding  the  comparison 
to  the  total  time  necessary  to  fill  a  full 
time  internship  or  residency  slot, 
consistent  for  both  GME  and  IME.  The 
reference  to  time  worked  in  the  hospital 
was  inadvertent.  The  reference  should 
have  been  to  the  allowable  time  the 
resident  worked  in  the  program,  as 
specified  at  §  413.86(f).  Accordingly,  we 
hav^  revised  the  language  at 
§413.86(f)(l)(ii)  as  follows: 

A  part-time  resident  counts  as  a  partial 
FTE  based  on  the  proportion  of  allowable 
time  worked  compared  to  the  total  time 
necessary  to  fill  a  full-time  internship  or 
residency  slot. 

We  also  proposed  to  make  a  technical 
change  to  §  412.113(b)(3)  to  correct  a 
reference  to  §  413.86  and  we  are 
adopting  the  proposal  in  this  final  rule. 

K.  Other  Technical  Changes  (§412.232) 

We  are  republishing  provisions  in 
§  412.232(c)  that  were  inadvertently 
deleted  from  the  regulations  text 
published  in  the  Code  of  Federal 
Regulations  (CFR)  due  to  an  error  in 
amendatory  language  in  our  September 
1, 1992  final  rule.  In  order  to  provide 
the  public  with  the  complete  text  of  the 
provisions  of  §  412.232(c),  pending 
publication  of  the  next  edition  of  the 
CFR,  we  are  publishing  §  412.232(c)  in 
its  entirety. 

V.  Changes  and  Clarifications  to  the 
Prospective  Payment  System  for 
Capital-Related  Costs 

A.  Evaluation  of  Provisions  Relating  to 
Obligated  Capital  for  Hospitals  Subject 
to  Lengthy  Certificate-of-Need  (CON) 
Process  (§  412.302(c)(2)) 

Section  412.302(c)(2)  of  the 
regulations  specifies  the  conditions 
under  which  capital  projects  may  be 
treated  as  obligated  capital  for  hospitals 
subject  to  a  lengthy  CON  process.  Under 
this  provision,  a  capital  project  that  is 
subject  to  a  CON  process  lhay  qualify  as 
obligated  capital  if  several  conditions  ' 
are  met.  These  conditions  are: 

•  The  hospital  is  required  imder  State 
law  to  obtain  prior  approval  of  the 
capital  project  by  a  designated  State  or 
local  planning  authority  in  the  State  in 
which  the  hospital  is  located: 

•  The  hospital  filed  by  December  31, 
1989,  an  initial  application  meeting  the 
requirements  of  the  State  that  includes, 

a  minimum,  a  detailed  description  of 


the  project  and  its  estimated  cost,  and 
had  not  received  approval  or 
disapproval  by  September  30, 1990; 

•  The  hospital  expended  the  lesser  of 
$750,000  or  10  percent  of  the  estimated 
project  cost  by  December  31, 1990;  and 

•  The  project  is  completed  and  the 
asset  put  into  use  for  patient  care  on  or 
before  the  earlier  of  September  30, 1996 
or  4  years  from  the  date  CON  approval 
is  received. 

The  purpose  of  allowing  hospitals  in 
CON  states  to  qualify  projects  for 
recognition  as  obligated  capital  under 
these  special  conditions  was  to 
recognize  that  in  situations  where  there 
is  a  lengthy  CON  process,  hospitals  may 
have  deferred  making  the  legal 
commitments  required  under  the 
general  rule  for  recognizing  obligated 
capital  until  the  CON  approval  was 
received.  We  believe  that  such  hospitals 
should  not  be  disadvantaged  if  they 
reasonably  anticipated  the  CON 
approval  process  in  their  capital 
planning  but  were  unable  to  meet  the 
December  31, 1990  cut-off  date  for 
obligated  capital  because  timely 
approval  had  not  been  received.  Our 
intent  was  not  to  afford  more  favorable 
treatment  for  these  hospitals  relative  to 
other  hospitals,  but  rather  to  make  a 
reasonable  and  equitable  allowance  for 
the  impact  a  lengthy  CON  process  may 
have  on  the  ability  of  hospitals  that  have 
already  made  a  substantial  financial 
commitment  to  meet  the  criteria  for 
recognition  of  obligated  capital  costs. 
Thus,  the  intent  was  to  put  these 
hospitals  on  an  even  footing  with  other 
hospitals. 

In  the  interests  of  maintaining  an 
equitable  policy  for  those  hospitals,  we 
proposed  to  change  the  deadline  for 
putting  assets  into  use  for  patient  care 
to  the  later  of  September  30, 1996  or  4 
years  from  the  date  of  CON  approval. 

We  received  two  comments  on  the 
proposal  to  extend  the  deadline  for 
putting  assets  into  use  for  patient  care 
under  the  obligated  capital  provision  to 
the  later  of  September  30, 1996  or  4 
years  from  the  date  of  CON  approval. 
Both  commenters  supported  the 
proposal.  Therefore,  we  are  adopting  as 
final  the  proposed  change  in  the 
deadline,  under  the  special  obligated 
capital  provision  for  CON  states,  for 
putting  assets  into  use  for  patient  care. 

B.  Specific  Adjustment  for  Taxes  to  the 
Capital  Prospective  Payment  System 
Federal  Rate  (§412.312) 

In  our  May  27, 1994  proposed  rule, 
we  discussed  an  adjustment  to  the 
capital  prospective  payment  system  for 
capital-related  taxes  (59  FR  27744- 
27746).  We  described  the  background  of 
this  issue,  our  data  collection  efforts  and 
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preliminary  results,  approaches  to 
making  a  hospital-specific  tax 
adjustment,  and  the  costs  and  concerns 
we  could  initially  identify  with  making 
such  a  change.  We  noted  that  it  was 
premature  to  make  a  regulations 
proposal  at  that  time  due  to  the 
problematic  nature  of  the  data  currently 
available  on  taxes  and  on  payments  in 
lieu  of  taxes.  We  stated  that  we  would 
seek  clarifying  information  on  the  23 
percent  of  proiwietary  hospitals  not 
reporting  tax  costs  and  the  13  perc«it  of 
non-proprietary  hospitals  reporting 
taxes  or  payments  in  lieu  of  taxes.  We 
requested  commits  from  the  entire 
hospital  community  on  the 
appropriateness  of  and  preferred 
methodology  for  any  capital  prospective 
payment  system  adjustment  for  tax 
costs. 

Based  on  the  comments  we  received 
and  our  analysis  of  the  property  tax 
component  of  capital-related  costs,  we 
agree  that  specific  adjustments  for  tax 
costs  should  be  made,  along  with  a 
corresponding  adjustment  to  the  capital 
prospective  payment  system  Federal 
rate,  at  such  time  that  we  have 
substantially  completed  and  verified 
data  necessary  to  implement  both 
adjustments.  We  intend  to  complete  this 
process  in  time  for  the  FY  1996 
proposed  rule. 

We  concur  with  commenters  that 
maintain  that  capital-related  taxes,  as 
defined  by  Medicare  regulations,  may  be 
a  unique  cost  imposed  c«i  certain 
hospitals  that  are  readily  defined  and 
distinct  from  other  capital-related  costs. 
Therefore,  it  may  be  inequitable  to 
continue  to  include  those  costs  in  the 
Federal  rate  payment  made  to  all 
hospitals,  as  hospitals  move  to  capital 
payments  based  on  100  percent  of  the 
Federal  rate.  We  also  agree  that  a 
payment  adjustment  for  tax  costs  should 
not  be  limited  to  proprietary  hospitals. 
Non-proprietary  hospitals  that  can 
document  costs  that  meet  the  criteria  for 
taxes  as  specified  at  §413.130(a)(2}  and 
(i)(5)  should  also  be  ehgible  for  such  an 
adjustment.  An  assessment  in  lieu  of 
property  taxes  may  also  qualify  as  a 
capital  related  payment  if  the 
assessment  is  basi^  specifically  on  the 
assessed  value  of  the  hospital's  land  or 
depreciable  assets  which  are  used  for 
patient  care.  An  assessment  that  is  made 
on  a  hospital  that  is  not  based  on  the 
value  of  those  assets  would  not  qualify 
as  a  capital  related  payment  in  lieu  of 
taxes  and  would  therefore  not  be  subject 
to  this  adjustment.  We  intend  to 
institute  a  chairge  in  cost  reporting 
instructions  which  will  restrict  entries 
of  tax  information  on  Worksheet  A-7  to 
capital-related  taxes  that  meet  the 


criteria  for  taxes  as  specified  at 
§41 3.1 30(a)(2)  and  (iK5). 

Althou^  we  are  committed  to 
implementing  specific  adjustments  for 
capital-related  tax  costs,  we  find  that  we 
are  not  in  a  position  to  make  an 
appropriate  adjustment  in  the  FY  1995 
Federal  rate  to  account  for  the  tax 
adjustment  After  two  additional 
updates  to  the  FY  1992  cost  report  data 
on  the  Hospital  Cost  Report  Information 
System  (HCRIS)  since  tte  May  27, 1994 
proposed  rule  discussion,  we  still  lack 
tax  data  for  nearly  22  percent  of 
proprietary  hospitals.  Also,  we  have  no 
data  on  the  amount  of  payments  in  lieu 
of  taxes  that  could  meet  the  criteria 
specified  above  for  non-proprietary 
hospitals.  Based  on  the  information 
provided  by  our  regional  offices,  it 
appe^  that  in  many  instances  hospitals 
have  included  other  costs  (for  example, 
sales  taxes)  as  pa3nnents  in  lieu  of  taxes 
that  do  not  qualify  as  capital-related  tax 
costs. 

In  order  to  avoid  making  duplicate 
payments  to  hospitals  that  would 
receive  a  payment  adjustment  for  taxes, 
the  Federal  capital  prospective  payment 
system  rate  must  be  adjusted  to 
adequately  ofiset  the  total  of  hospital- 
specific  tax  adjustment  payments  that 
will  be  made  with  implementation  of 
this  initiative.  These  missing  or 
questionable  amoimts  are  potentially 
too  sigiiificant  to  make  an  accurate 
Federal  rate  adjustment.  In  addition,  we 
believe  that  since  nearly  5  .^.lt  of  6 
hospitals  will  face  a  Federal  rate 
reduction  without  any  increase  in 
payments,  and  that  the  level  of  the 
Federal  rate  adjustment  may  be  even 
more  substantial  than  our  earlier  data 
indicated  (2  to  3  times  the  0.77  percent 
reduction  to  the  base  capital  rate 
reported  at  59  FR  27745),  every  effort 
must  be  made  to  make  an  accurate 
adjustment  to  the  rate. 

We  believe  that  we  ne«d  to  develop 
the  methodology  and  complete  any  data 
analysis  prior  to  publishing  the 
proposed  rule  for  the  FY  1996  capital 
prospective  payment  system  in  order  to 
ensure  that  we  will  be  in  a  position  to 
finalize  an  appropriate  tax  adjustment 
for  FY  1996.  Thus,  solicitation  of  data 
and  comments  on  the  methodology 
must  be  essentially  completed  no  later 
than  December  15, 1994. 

In  order  to  meet  these  objectives,  we 
are  initiating  (through  Medicare 
intermediaries)  data  collection  and 
verification  of  Medicare  capital-related 
tax  costs  incurred  during  a  hospital’s 
cost  reporting  period(s),  totalling  12 
months,  begiiming  on  or  after  October  1, 
1991,  but  before  October  1, 1992.  In 
order  for  a  hospital  to  be  eligible  for  a 
hospital-specific  tax  payment 


adjustment  for  discharges  occurring  on 
and  after  Octobw  1, 1995,  all  tax  costs 
that  meet  the  definition  of  capital- 
related  tax  costs  (including  payrrjents  in 
lieu  of  taxes)  cited  above  along  with 
supporting  documentation  must  be 
submitted  to  the  intermediaries  no  later 
than  December  15, 1994.  Furthermore, 
payment  eligibility  for  this  adjustment 
to  the  capital  prospective  payment 
system  rates  may  ^  dependent  on 
accurate  data  being  provided  by  the 
hospital  on  Worksh^t  A-7  of  the 
hospital’s  cost  report  in  all  future  fiscal 
periods.  Medicare  intermediaries  will 
contact  each  hospital  in  writing 
requesting  verificatijm  of  the  amount  of 
and  exact  source  and  basis  for  taxes  or 
payment  in  lieu  of  taxes  reflected  in  the 
hospital’s  FY  1992  Form  2552-92, 
Worksheet  A-7,  Part  III,  column  6,  line 
5,  or  for  submittal  of  that  information  if 
it  was  not  reflected  on  Worksheet  A-7. 

Using  this  verified  data  and  other 
pertinent  FY  1992  cost  report 
information  fw  each  hospital,  an 
adjustment  to  the  Federal  capital 
prospective  payment  system  rate  for  FY 
1996  removing  taxes  and  payments  in 
lieu  of  taxes,  would  be  developed  along 
the  following  lines:  We  would  propose 
an  adjustment  to  the  Federal  capital 
prospective  payment  system  rate  to 
remove  amounts  for  taxes  and  payments 
in  lieu  of  taxes.  The  adjustment  will  be 
based  on  data  from  cost  reports 
beginning  in  FY  1992.  The  adjustment 
would  reflect  the  allowable  capital- 
related  taxe^  from  Worksheet  A-7, 
supplemented  by  Medicare  fiscal 
intermediary  data  as  described  in  the 
previous  paragraph,  and  may  be 
allocated  through  step-down  to 
Medicare  cost  amounts.  The  total 
capital- related  taxes  allocated  to 
Mediccure  would  be  subtracted  from  total 
Medicare  capital-related  costs  for  all 
hospitals,  yielding  Medicare  capital- 
related  costs  without  taxes.  An 
adjustment  reflecting  the  ratio  of 
Medicare  capital  costs  without  taxes  to 
total  Medicare  capital-related  costs 
(including  capital-related  taxes)  would 
then  be  applied  to  the  Federal  capital 
prospective  payment  system  rate.  This 
adjustment  is  necessary  in  order  to 
remove  tax  costs  currently  reflected  in 
the  Federal  capital  prospective  payment 
system  rate. 

With  respect  to  a  hospital-specific  tax 
payment  methodology,  two  approaches 
were  presented  in  g«ieral  outline  in  the 
proposed  rule  (59  FR  27745).  In  any 
method  ultimately  selected,  we  would 
use  only  a  hospital’s  verified  FY  1992 
tax  cost  data  based  on  the  intermediaiy 
initiative  described  above.  Hospitals 
(other  than  new  hospitals)  that  have  no 
taxes  or  payments  in  lieu  of  taxes 
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vftrified  by  the  intermediary  for  FY  1992 
would  not  receive  an  adjustment  for 
taxes  in  the  future.  Based  on  the  FY 
1992  tax  data  and  other  pertinent 
information  from  the  hospital’s  FY  1992 
cost  report,  a  Medicare  tax  cost  per 
discharge  in  the  FY  1992  base  year 
would  be  established  for  each  eligible 
hospital. 

In  our  May  27, 1994  proposed  rule  (59 
FR  27745)  we  discussed  a  method 
whereby  the  tax  cost  per  discharge 
amount  would  be  calculated  as  part  of 
the  property  tax  factor  (PTF)  approach. 
Under  diat  methodology  we  would 
determine  a  ratio  of  the  FY  1992  base 
year  tax  cost  per  discharge  to  the  base 
year  FY  1992  Federal  capital 
prospective  payment  system  rate.  This 
percentage  would  then  be  applied  to  the 
Federal  rate  for  each  eligible  hospital  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1995.  This  percentage 
(or  property  tax  factor  (PTF))  adjustment 
would  be  applied  on  a  discharge  basis 
to  the  Federal  capital  prospective 
payment  system  rate  for  FY  1996  and 
future  years. 

However,  we  no  longer  believe  that 
this  approach  is  desirable.  Since  the 
payments  would  increase  or  decrease  as 
a  function  of  changes  to  the  Federal 
capital  prospective  payment  system 
rate,  the  total  amount  paid  to  hospitals 
eligible  for  this  adjustment  in  FY  1996 
could  differ  substantially  from  FY  1992 
total  Medicare  tax  costs  trended  forward 
to  FY  1996.  This  is  because  some  factors 
affecting  changes  in  the  Federal  rate 
may  not  be  correlated  with  a  change  in 
capital-related  taxes. 

The  second  option  discussed  in  the 
proposed  rule  was  to  apply  a  hospital- 
specific  Medicare  tax  cost  per  discharge 
amount  from  the  FY  1992  base  year  as 
a  direct  add-on  amoimt  to  each 
discharge  for  eligible  hospitals, 
beginning  October  1, 1995.  Again  any 
hospital  for  which  the  intermediary  has 
not  documented  FY  1992  taxes  or 
payments  in  lieu  of  taxes  (except  for 
new  hospitals)  will  not  receive  a  tax 
add-on  in  future  years.  The  direct  add¬ 
on  approach  has  the  advantages  of 
separating  the  tax  adjustment  from 
changes  in  the  Federal  rate,  thereby 
limiting  the  potential  for  a  divergence  in 
payments  for  taxes  as  compared  to  the 
hospital’s  original  tax  experience.  In 
addition,  it  would  improve 
comparability  of  the  Federal  rate 
adjustment  to  the  total  amount  of 
hospital-specific  tax  adjustment 
payments. 

Under  this  approach  each  hospital’s 
FY  1992  Medicare  tax  cost  per  discharge 
would  be  calculated  and  then 
subsequently  updated  by  an  appropriate 
factor  for  periods  after  FY  1996.  We  are 


using  each  hospital’s  FY  1992  tax  cost 
per  discharge  as  the  base  year  because 
it  is  the  hospital’s  first  cost  reporting 
period  under  capital  prospective 
payment  system  and  is  the  most  recent 
data  available.  Changes  in  tax  policies 
after  the  base  period  will  not  be 
recognized.  In  establishing  the  update 
factor  we  would  evaluate  the 
appropriateness  of  applying  an  index 
consistent  with  the  update  index  used 
for  the  Federal  capital  rate. 

In  the  event  that  a  unique  tax  update 
factor  is  necessary,  we  believe  that  one 
possibility  is  to  use  2  or  3  years  of 
reliable  cost  report  tax  data  from  which 
we  can  calculate  either  a  national  or 
regional  rate  of  change  in  tax  costs. 
However,  any  update  methodology 
would  necessarily  need  to  be  insulated 
from  the  effects  of  arbitrary  actions  by 
taxing  jurisdictions.  Under  this 
methodology  we  would  anticipate 
utilizing  the  applicable  Federal  rate 
update  factor  until  an  alternative  tax 
cost  specific  or  other  appropriate  factor 
is  developed. 

Finally,  we  would  assure  that  new 
hospitals  would  have  the  benefit  of  a 
similcir  adjustment  in  the  future.  The 
hospital’s  first  full  cost  reporting  year’s 
tax  amount  could  be  used  to  establish 
its  tax  adjustment  factor.  Timely 
comments  on  this  option  are  sought. 

Again,  we  reiterate  the  importance  of 
hospitals  cooperating  with  their 
servicing  intermediary  in  providing 
capital-related  tax  information  and 
documentation,  and  in  submitting 
specific  comments  on  the  issues  and 
options  discussed  in  this  section  on 
hospital  tax  adjustments  to  the  Federal 
rate  and  capital  prospective  payment 
system  payments.  Submissions  of  tax 
data  must  be  made  to  the  intermediary 
no  later  than  December  15, 1994. 
Comments  must  be  received  by  the  same 
date.  Mail  all  comments  to  the  following 
address;  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Bureau  of  Policy 
Development,  Attention:  Tzvi  Hefter, 
Room  1-H-l  ELR,  6325  Security  Blvd., 
Baltimore,  MD  21207-5187. 

Comment:  Comments  were  received 
that  objected  to  any  consideration  of  a 
specific  property  tax  adjustment.  One 
basis  for  the  objection  was  that  many 
hospitals  are  currently  required  to 
provide  certain  levels  of  charity  care  or 
other  specified  services  in  order  to 
maintain  their  tax-exempt  status.  The 
commenters  stated  that  such 
requirements  were  in  effect  the 
equivalent  of  paying  real  estate  and 
personal  property  taxes  which  are  then 
used  by  these  same  tax  jurisdictions  to 
pay  for  the  provision  of  medical  and 
other  services.  Since  we  do  not  provide 


an  adjustment  to  any  Medicate 
payments  in  such  instances,  the 
commenters  believe  that  none  should  be 
considered  for  taxes  paid  by  proprietary 
hospitals  or  any  others. 

Response:  While  we  recognize  that 
charity  care  and  other  payments  in  the 
way  of  services  or  other  charges  are 
being  imposed  on  hospitals  by 
communities  and  this  trend  may  be 
increasing,  we  believe  that  these  costs 
are  of  a  different  nature  than  taxes  paid 
on  the  value  of  land  and  depreciable 
assets  which  form  the  definition  of  taxes 
for  Medicare  program  purposes.  Such 
costs  are,  in  large  part,  operating  costs 
rather  than  capital-related  costs.  It  is 
conceivable  that  these  costs  were 
recognized  in  the  base  year  amounts 
used  to  establish  the  operating 
prospective  payment  systems  rates  and, 
to  some  degree,  are  represented  in  the 
adjustments  (for  example, 
disproportionate  share  adjustment)  to 
those  rates.  These  considerations  (that 
is,  charity  care,  bad  debts,  etc.)  apply  to 
all  hospitals  to  a  greater  or  lesser  extent 
whether  they  are  proprietary  or  non¬ 
proprietary  facilities. 

We  believe  that  due  to  the  special  and 
identifiable  nature  of  capital-related  tax 
costs  used  in  setting  the  Federal  capital 
prospective  payment  system  rate,  we 
should  discontinue  general  distribution 
of  those  specific  costs  to  all  hospitals 
when  only  about  1  in  6  hospitals  are 
subject  to  this  unique  cost.  We  also 
believe  that  the  relationship  of  capital- 
related  tax  costs  to  other  factors  that 
affect  the  number  or  intensity  of  patient 
care  services  that  communities  are 
imposing  on  a  hospital  is  tenuous  at 
best  and,  therefore,  only  the  former 
should  be  treated  separately  in 
developing  Medicare  payment  policies. 

Comment:  We  received  several 
comments  supporting  adjustment  of 
capital  prospective  payment  system  for 
tax  costs  originally  included  in  the 
Federal  rate  determinations.  A 
commenter  expressed  concern  that 
HCFA  was  underestimating  the  impact 
of  the  payment  inequity  arising  from 
failure  to  establish  an  immediate 
property  tax  adjustment.  The 
commenters  recommended  that  HCFA 
exclude  the  cost  of  taxes  from  the 
Federal  capital  prospective  payment 
system  rate  and  report  on,  or  make  an 
immediate  adjustment  for,  taxes  and 
payments  in  lieu  of  taxes  through  a 
hospital-specific  adjustment  to  capital 
prospective  payment  system  payments. 
Two  comments  recommended  using  the 
actual  amount  in  each  hospital’s  most 
recently  settled  cost  report  to  make  the 
payment  adjustments,  in  a  manner 
similar  to  wage  index  adjustments  to 
prospective  payment  system  payments. 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45379 


Only  one  commenter  suggested  using 
the  Property  Tax  Factor  (PTF)  method 
discussed  in  the  proposed  rule  (59  FR 
27745). 

Response:  For  the  reasons  cited  in  the 
previous  response,  we  agree  that 
adjustments  for  capital-related  tax  costs 
should  be  implemented  for  both 
proprietary  and  non-proprietary 
hospitals  at  the  earliest  feasible  time.  As 
explained  in  the  foregoing  discussion,  it 
would  not  be  appropriate  to  attempt 
payment  adjustments  on  the  basis  of  the 
preliminary  and  unaudited  information 
available  at  this  time.  This  adjustment 
could  have  a  significant  redistributional 
effect  on  capital  payments  to  hospitals. 

Equally  important  is  the  fact  that  we 
have  not  resolved  issues  regarding  the 
appropriate  methodology  to  use  in 
providing  for  capital-related  tax  cost 
adjustments.  We  received  differing 
suggestions  in  the  comments  regarding 
which  periods  to  use  to  make  the 
adjustment  and  only  one  comment 
recommended  a  specific  methodology. 
We,  therefore,  believe  it  is  necessary  to 
seek  additional  guidance  from 
interested  and  affected  parties  in  the 
hospital  industry  and  the  public  before 
implementing  an  adjustment. 

We  appreciate  that  in  a  few  instances 
the  burden  on  a  hospital  with  high 
capital-related  tax  costs  may  be 
exacerbated  by  any  delay  in  changing 
the  payment  policy  on  the  treatment  of 
these  tax  costs.  However,  we  maintain 
that  there  is  no  significant  and  general 
adverse  impact  on  proprietary  or  other 
hospitals.  The  capital  prospective 
payment  system  transition  methodology 
for  payments  is  based,  in  large  measure, 
on  the  actual  historical  capital  cost 
components  and  levels  experienced  by 
hospitals  before  capital  prospective 
payment  system  implementation  in  FY 
1992.  Therefore,  we  believe  the 
rationale  discussed  in  the  proposed  rule 
(59  FR  27745)  for  delaying  the 
implementation  of  any  adjustment 
continues  to  be  appropriate  in  spite  of 
the  commenter’s  assertions  that  tax 
costs  are  assumed  to  have  increased  an 
average  of  10  percent  since  FY  1991  or 
the  commenter’s  use  of  one  extreme 
hypothetical  case. 

More  than  75  percent  of  affected 
hospitals  are  receiving  capital 
prospective  payment  system  payments 
on  the  basis  of  either  the  hold-harmless 
or  the  fully  prospective  methodology 
less  than  half-way  through  the  transition 
period.  Accordingly,  the  payments  they 
are  receiving  are  still  substantially  based 
on  their  hospital-specific  pre- 
transitional  cost  experience,  which 
includes  taxes. 

Comment:  A  commenter  objected  to 
the  discussion  in  the  proposed  rule  (59 


FR  27744-27746)  where  we  stated  that 
we'believed  it  was  prematme  to  develop 
a  proposal  for  a  property  tax  adjustment 
due  to  current  data  limitations 
including  non-reporting  by  hospitals, 
the  status  of  payments  in  lieu  of  .taxes 
and  the  preliminary  nature  of  the  data 
contained  in  the  Hospital  Cost  Report 
System  (HCRIS). 

Response:  The  importance  ascribed  to 
adequate  data  is  adchressed  in  the 
preceding  response.  We  would  also  like 
to  point  out  that  regardless  of  the 
reasons  that  hospitals  do  not  report 
properly  on  matters  that  directly  impact 
on  their  payment  status,  fiscal 
intermediaries  must  perform  a 
substantial  amount  of  work  to  obtain 
and  verify  the  necessary  tax  data  to 
implement  a  property  tax  adjustment. 

We  do  not  believe  that  reliable  changes 
can  be  made  when  20  to  25  percent  of 
the  basic  information  is  missing. 

With  respect  to  alleged  problems  in 
reporting  of  tax  information  due  to 
problems  with  the  instnictions  for 
completing  Worksheet  A-7  of  the  cost 
report  (Form  HCFA  2552-92),  we 
believe  that  the  assertion  that  it  is 
impossible  to  report  taxes  properly  is 
not  supported  by  the  fact  that  over  77 
percent  of  proprietary  hospitals  and 
over  13  percent  of  non-proprietary 
hospitals  were  able  to  complete  the 
information  and  pass  the 
comprehensive  cost  report  submission 
editing  program  required  for  submission 
and  entry  into  HCRJS.  We  will, 
however,  examine  the  specific  technical 
comments  provided  on  the  cost  report 
procedures  to  determine  whether 
further  refinement  of  the  form  or 
instructions  for  its  completion  are 
needed. 

Comment:  A  commenter  addressed 
our  concern  with  the  potential 
divergence  of  the  payments  that  would 
be  made  under  a  percentage  adjustment 
methodology  from  the  actual  ratio  of  tax 
costs  to  Medicare  inpatient  costs 
originally  used  to  establish  the  property 
tax  factor  adjustment.  The  commenter 
suggested  that  the  PTF  approach  should 
be  implemented  regardless  of  our 
concern.  The  commenter  suggested  that 
when  and  if  data  becomes  available  that 
conclusively  showed  that  taxes  do  not 
vary  consistent  with  other  capital- 
related  costs,  another  methodology 
could  be  developed. 

Response:  We  concur  with  the 
commenter’s  assumption  that  several 
years  of  cost  report  tax  data  will  be 
needed  to  analyze  and  determine 
whether  changes  in  taxes  and  other 
capital  costs  are  sufficiently  consistent 
for  updating  purposes.  However,  we  do 
not  believe  that  a  parallel  function 
between  the  cost  of  taxes  and  other 


capital-related  costs,  which  would  only 
address  the  need  for  a  separate  update 
factor,  should  impact  on  our  decision  as 
to  which  payment  methodology  should 
be  adopted.  Our  specific  concerns  with 
the  PTF  methodology  were  discussed 
previously.  Arbitrarily  selecting  the  PTF 
method  does  not  satisfactorily  address 
our  concerns. 

C.  Revision  of  Provision  Relating  to 
Exceptions  Payment  (§  412.348) 

Section  412.348  provides  that,  during 
the  transition  period,  a  hospital  may 
receive  additional  payment  under  an 
exceptions  process  when  its  regular 
payments  are  less  than  a  minimum 
percentage,  established  by  class  of 
hospital,  of  the  hospital’s  reasonable 
capital-related  costs.  The  amount  of  the 
exceptions  payment  ie  the  difference 
between  the  hospital’s  minimum 
payment  level  and  the  payments  the 
hospital  would  receive  under  the  capital 
prospective  payment  system  in  the 
absence  of  an  exceptions  payment.  The 
comparison  is  made  on  a  cumulative 
basis  for  all  cost  reporting  periods 
during  which  the  hospital  is  subject  to 
the  capital  prospective  payment 
transition  rules. 

Under  current  §  412.348(b)(1),  the 
minimum  payment  percentages  by  class 
of  hospitals  for  FY  1995  are: 

•  For  sole  community  hospitals,  90 
percent: 

•  For  urban  hospitals  with  at  least 
100  beds  that  have  a  disproportionate 
share  patient  percentage  of  at  least  20.2 
percent  or  that  received  more  than  30 
percent  of  its  net  inpatient  care 
revenues  from  State  or  local 
governments  for  indigent  care,  80 
percent; 

•  For  all  other  hospitals,  70  percent  of 
the  hospital’s  reasonable  inpatient 
capital-related  costs. 

The  current  regulations  also  provide 
that  total  estimated  payments  under  the 
exceptions  process  in  a  year  may  not 
exceed  10  percent  of  total  estimated 
capital  prospective  pajTnents  (exclusive 
of  hold-harmless  payments  for  old 
capital)  for  the  same  fiscal  year. 
Therefore,  as  we  stated  in  the  August 
30,  1991  final  rule,  we  will  revise  the 
minimum  payment  percentages  during 
any  subsequent  transition  year,  if 
necessary,  to  ensure  that  exceptions 
payments  do  not  exceed  the  10  percent 
limit.  It  has  not  yet  been  necessary  to 
reduce  the  original  minimum  payment 
percentages  to  meet  the  10  percent  limit. 

In  the  final  rule  for  the  prospective 
payment  system  for  capital-related 
costs,  we  stated  that  we  would  carefully 
monitor  the  impact  of  the  capital 
prospective  payment  system  in  order  to 
determine  whether  “some  type  of 
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permanent  exceptions  process  is 
necessary  and  the  circumstances  under 
which  additional  payments  would  be 
made  (56  FR  43409).”  Since  the 
publication  of  the  ^al  rule  for  the 
capital  prospective  payment  system, 
several  commenters  have  urged  us  to 
provide  special  protection  for  hospitals 
that  are  undertaking  major  renovation  or 
replacement  of  aging  facilities  during 
the  decade  of  the  transition.  These 
commenters  have  pointed  out  that, 
unlike  hospitals  that  undertook  major 
renovation  or  replacement  during  the 
1980s,  many  hospitals  that  undertake 
capital  replacement  or  renovation 
projects  during  the  transition  do  not 
qualify  for  the  protection  for  old  capital 
or  obligated  capital  during  the 
transition.  In  addition,  unlike  hospitals 
that  will  undertake  major  capital 
replacement  or  renovation  in  the  decade 
after  the  transition  period,  such 
hospitals  have  not  had  an  opportunity 
to  accrue  capital  prospective  payments 
to  fund  the  projects. 

We  are  aware  of  a  number  of  major 
projects,  scheduled  for  completion  later 
in  the  transition,  that  could  therefore 
not  be  included  as  old  or  obligated 
capital,  and  that  involve  major 
replacement  or  renovation  of  aging 
facilities.  In  the  design  of  the  capital 
prospective  payment  system,  we  have 
made  every  effort  to  consider  the 
circumstances  of  hospitals  for  whom  the 
transition  to  prospective  payment  poses 
special  difficulties.  We  agree  with  the 
commenters  that  hospitals  that  need  to 
undertake  major  renovation  or 
replacement  projects  during  the 
transition  face  special  difficulties 
merely  because  of  the  timing  of  their 
projects.  We  do  not  believe  that  the 
Medicare  program  should  guarantee  to 
underwrite  every  major  program  of 
replacement  or  renovation  of  capital 
assets.  However,  imder  certain 
circumstances  we  believe  that  it  is  fair 
to  provide  special  protection,  through 
the  exceptions  process,  for  hospitals 
that  find  themselves  in  the 
circumstances  cited. 

In  addition  to  the  exceptions 
categories  identified  above,  we  therefore 
proposed  at  §  412.348  to  provide  special 
protection  for  some  hospitals  that  are 
undertaking  major  projects  to  renovate 
or  replace  aging  pl^t  during  the 
transition  period.  We  proposed  that  this 
special  protection  would  provide  a  70 
percent  minimum  payment  level  for  up 
to  ten  years  beyond  the  transition 
period,  and  would  be  available  only  to 
the  following  classes  of  hospitals: 

•  Sole  community  hospitals  that  have 
.1  current  ratio  less  than  or  equal  to  1.75 

11  the  exception  year; 


•  Urban  hospitals  with  at  least  100 
beds  that  either  have  disproportionate 
share  percentages  of  at  least  20.2 
percent  or  receive  at  least  30  percent  of 
their  revenue  from  State  or  local  funds 
for  indigent  care,  and  that  have  a 
current  ratio  less  than  or  equal  to  1.75 
in  the  exception  year;  and 

•  Hospitals  with  a  combined 
inpatient  Medicare  and  Medicaid 
utilization  of  at  least  70  percent.- 

In  addition,  we  proposed  that  the 
hospital  must  meet  an  age  of  asset  test 
and,  if  applicable,  receive  approval  for 
the  project  from  a  State  or  local 
planning  authority.  If  planning  approval 
is  not  required,  an  urban  hospital  must 
demonstrate  either  that  it  is  in  a 
metropolitan  statistical  area  (MSA)  that 
does  not  have  an  overall  average 
occupancy  rate  less  than  80  percent  or 
that  its  capacity  is  no  more  than  80 
percent  of  its  prior  capacity  (in  terms  of 
bed  size). 

We  proposed  a  two-part  age  of  asset 
test  to  identify  aging  hospitals  that 
undertake  need^  major  capital 
replacement  or  renovation  projects 
during  the  transition.  The  test  would 
only  consider  changes  in  the  average  age 
of  building  and  fix^  equipment 
(determined  by  the  ratio  of  accumulated 
depreciation  for  building  and  fixed 
equipment  to  current  depreciation  for 
building  and  fixed  equipment)  in  order 
to  focus  on  major  capital  replacement 
and  renovation  projects.  The  average  age 
of  buildings  and  fixed  equipment  can  be 
determined  on  the  basis  of  information 
on  the  current  Medicare  cost  report 
(HCFA  2552-92,  Worksheet  G,  Lines  14, 
14.01, 16, 16.01, 18, 18.01,  20.  and 
20.01,  an^  Worksheet  A-7,  Part  III, 
Column  9,  Lines  1  and  3).  The  first  part 
of  the  age-of-asset  test  was  designed  to 
determine  whether  a  hospital  had  an 
urgent  need  for  replacement  or 
renovation  of  facilities  because  of 
relatively  aged  fixed  assets  at  the 
beginning  of  the  capital  transition 
period  (that  is.  the  hospital’s  first  cost 
reporting  period  beginning  on  or  after 
October  1, 1991).  We  proposed  that  the 
threshold  for  qualifying  under  this  part 
of  the  test  would  be  the  75th  percentile. 
Under  the  proposed  rule,  we  would 
determine  whether  a  hospital  is  at  or 
above  the  75th  percentile  nationally  on 
the  basis  of  Medicare  cost  report  data  for 
FY  1992. 

We  proposed  that  the  second  part  of 
the  test  would  compare  the  average  age 
of  buildings  and  fixed  equipment  in  die 
cost  reporting  period  beginning  in  FY 
1992  with  the  average  age  of  fixed  assets 
in  the  year  the  hospital  reports  the 
completion  of  a  major  capital 
replacement  or  renovation.  A  major 
renovation  or  replacement  of  hospital 


capital  during  the  transition  period 
should  result  in  a  dramatically  reduced 
average  age  of  buildings  and  fixed 
equipment  compared  to  the  first  year  of 
the  transition.  We  therefore  proposed 
that  the  test  would  be  whether  a 
hospital's  average  age  of  buildings  and 
fixed  equipment  has  declined  by  at  least 
50  percent  since  the  first  year  of 
payment  under  the  capital  prospective 
payment  system.  Tims,  a  hospital  whose 
average  age  of  buildings  and  fixed 
equipment  is  at  or  above  the  75th 
percentile  nationally  in  the  first  year  of 
capital  prospective  payment,  and  whose 
average  age  of  buildings  and  fixed 
equipment  has  declined  by  at  least  50 
percent  in  a  designated  year  later  in  the 
transition,  meets  the  age-of-assets  test. 

We  do  not  believe  that  this  special 
exception  for  replacement  and 
renovation  of  old  facilities  should  apply 
to  hospitals  whose  capital  projects 
preserve  the  overcapacity  ^at  is 
currently  evident  in  much  of  the 
hospital  industry.  Therefore,  we 
proposed  that  a  hospital  cannot  qualify 
for  an  exception  unless  it  has  received 
any  requir^  approval  firom  a  State  or 
local  planning  authority.  We  also 
proposed  that,  if  such  approval  is  not 
required,  an  urban  hospital  must 
demonstrate  either  that  (1)  overall 
average  occupancy  in  its  MSA  is  at  least 
80  percent,  or  (2)  its  capacity  is  no  more 
than  80  percent  of  its  prior  capacity  (in 
terms  of  bed  size).  We  are  exempting 
rural  hospitals  from  this  requirement 
because  of  concern  about  meiintaining 
access  to  needed  services  in  rural  areas. 

We  proposed  that  hospitals  qualifying 
for  exceptions  under  this  special 
provision  could  continue  to  receive 
exceptions  payments  for  up  to  10  years 
beyond  the  transition.  Exceptions 
payments  would  be  available  under  the 
proposal  to  hospitals  that  meet  the 
special  criteria  above  for  10  years  after 
the  date  when  the  hospital  meets  the  age 
of  asset  test,  provided  that  the  hospital 
meets  the  age  of  asset  test  no  later  than 
the  end  of  the  capital  prospective 
payment  system  transition  period  for 
the  hospital  (that  is,  the  last  day  of  the 
hospital’s  last  cost  reporting  period 
beginning  before  October  1,  2001). 

We  proposed  to  continue  to  determine 
the  amount  of  the  exceptions  payments 
under  this  special  provision  on  a 
cumulative  basis.  That  is,  we  proposed 
to  determine  the  hospital’s  exception 
payment  under  the  special  provision  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payments  system  to  the 
cumulative  mininium  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  the 
prospective  payment  system. -Any 
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amoimt  by  which  the  hospital’s 
cumulative  payments  exceed  its 
cumulative  minimum  payment  levels 
would  be  deducted  from  the  additional 
payment  that  would  otherwise  be 
payable  for  the  cost  reporting  period.  In 
addition,  we  proposed  to  apply  another 
test  designed  to  limit  the  amount  of 
exceptions  payments  ^nder  this  special 
provision.  We  proposed  to  reduce  the 
amount  of  an  exception  payment  that 
would  otherwise  be  made  for  any  cost 
reporting  period  under  this  special 
provision  by  the  amount  of  any 
Medicare  hospital  inpatient  prospective 
payment  system  payments  for  the  cost 
reporting  period  (less  75  percent  of 
operating  prospective  payment  system 
disproportionate  share  payments  if 
applicable)  that  are  in  excess  of 
Medicare  inpatient  operating  and 
capital  costs.  The  calculation  would 
include  payments  under  both  the  capital 
and  operating  prospective  payment 
systems  but,  not  graduate  medical 
education  payments,  outpatient  service 
payments,  or  payments  for  any  other 
services  covered  under  Medicare  Part  B. 
We  proposed  to  exclude  75  percent  of 
operating  prospective  payment  system 
disproportionate  share  payments  from 
the  determination  of  the  Medicare 
operating  prospective  payments  system 
payments  in  order  to  account  for  the 
financial  pressure  that  disproportionate 
share  hospitals  experience  in  other  parts 
of  their  operations. 

We  received  14  comments  from 
individual  hospitals  and  hospital 
associations  on  ovu  proposal  to  extend 
capital  prospective  payment  system 
exceptions  payments  for  some  hospitals 
for  up  to  10  years  beyond  the  current 
transition  period.  The  commenters 
focused  on  the  use  of  the  current  ratio, 
the  proposed  age  of  asset  test,  the 
proposed  minimum  payment  level,  and 
the  proposed  exception  payment  offsets. 

Comment:  A  number  of  commenters 
objected  to  the  proposal  that  sole 
community  hospitals  and  urban  DSH 
hospitals  demonstrate  frnancial  need  in 
the  exception  year  by  maintaining  a 
current  ratio  less  than  or  equal  to  1.75. 
Some  commenters  objected  to  the  use  of 
a  single  indicator,  and  of  that  particular 
indicator,  to  measure  frnancial  need. 
These  commenters  contended  that 
liquidity  is  not  the  sole  indicator  of 
financial  need,  and  that  the  current  ratio 
is  often  not  the  best  measure  of 
liquidity.  These  commenters  variously 
recommended  consideration  of 
measures  such  as  the  debt  service 
coverage  ratio,  operating  or  total  margin, 
liability  to  fund  balance,  and  days  in 
accounts  receivable.  A  commenter 
recommended  that  a  high 
disproportionate  share  percentage  serve 


as  an  indicator  of  financial  need.  Other 
commenters  objected  to  including  any 
frnancial  need  test  in  the  proposed 
exceptions  provision.  One  of  those 
commenters  noted  that  the  remaining 
criteria  (that  is,  those  related  to 
community  service  and  capital  burden) 
and  the  payment  restrictions  eue  very 
restrictive  even  without  the  financial 
need  test.  A  commenter  recommended 
adoption  of  a  project  size  test  as  a 
frnancial  need  indicator,  on  the  grounds 
that  major  capital  projects  necessarily 
create  financial  stress.  That  commenter 
recommended  that  hospitals  qualify  if 
total  project  costs  exceed  between  75 
percent  and  100  percent  of  allowable 
operating  costs  in  the  year  the 
construction  began.  Another  commenter 
stated  that  the  1.75  threshold  for  the 
proposed  current  ratio  test  was  too  high, 
emd  recommended  a  threshold  of  1.5 
instead. 

Response:  We  agree  with  the 
commenters  that  a  separate  financial 
need  test  is  unnecessary,  provided  that 
the  other  criteria  remain  relatively 
stringent.  As  we  discuss  below,  we  are 
strengthening  the  qualifying 
requirements  so  that  all  hospitals  must 
meet  a  project  size  test,  hospitals  in 
CON  states  must  demonstrate  CON 
approval,  and  hospitals  in  non-CON 
states  must  meet  the  age  of  asset  test  to 
demonstrate  the  need  for  capital 
renovation  or  replacement.  Projects  of 
sufficient  magnitude  to  pass  the  project 
size  and/or  age  of  asset  tests  would 
necessarily  place  a  financial  strain  on 
hospitals.  Furthermore,  the  70  percent 
minimum  payment  level  and  the  offsets 
would  prevent  financially  robust 
hospitals  from  benefiting  very  much 
under  the  provision.  Therefore,  we  are 
not  adopting  the  proposed  cxirrent  ratio 
test. 

Comment:  Several  commenters 
objected  to  the  use  of  the  average  age  of 
assets  test  as  the  only  measure  to 
establish  a  hospital’s  need  for  major 
replacement  or  renovation  of  capital 
assets.  Some  of  these  commenters 
contended  that  the  age  of  assets  measure 
contains  a  distortion.  Under  the  formula 
which  determines  age  as  the  ratio  of 
accumulated  depreciation  to  current 
depreciation,  the  true  age  of  hospitals 
can  be  masked  by  a  vintage  effect:  the 
inclusion  of  some  assets  acquired  more 
recently  at  higher  relative  price  levels 
would  have  a  disproportionate  effect  on 
the  ratio,  thus  m^ng  some  hospitals 
appear  to  be  younger  than  they  really 
are.  A  commenter  recommended 
determining  the  average  age  of  assets  on 
a  price-level  adjusted  basis  rather  than 
a  historical  cost  basis  in  order  to  correct 
for  this  distortion.  Other  commenters 
contended  that  such  a  test  is 


unnecessary  in  states  with  CON 
requirements.  Some  of  these 
commenters  recommended  that 
hospitals  be  given  the  alternative  of 
meeting  the  average  age  of  asset  test  or 
a  test  of  capital  project  size,  for 
example,  undertaking  a  capital  project 
that  expends  a  minimum  of  the  lower  of 
$100  million  or  25  percent  of  average 
annual  operating  costs  on  a  CON- 
approved  project  over  a  specified 
period.  Another  commenter  simply 
recommended  that  we  reconsider  the 
age  of  asset  test  and  develop  an 
alternative  qualification  criterion  based 
upon  hospital-specific  expenditures  for 
capital  projects  over  a  period  of  time.  A 
commenter  recommended  that  the  75th 
percentile  for  average  age  of  assets 
should  be  determined  on  a  statewide 
basis  rather  than  nationally. 

Response:  Analysis  and  consultation 
with  industry  experts  confirms  the 
possibility  of  the  distortion  cited  by 
commenters  in  the  age  of  asset  measure. 
However,  there  is  a  countervailing 
distortion  in  the  measure:  the  effect  of 
any  fully  depreciated  assets  that  are  still 
in  use  for  patient  care  is  to  make  a 
hospital  appear  older  than  it  really  is. 

We  cannot  determine  the  degree  to 
which  the  two  distortions  tend  to  cancel 
each  other  out.  However,  we  cannot 
accept  the  recommendation  to 
determine  age  of  assets  on  a  price-level 
adjusted  basis  for  two  reasons:  (1)  a 
price-level  adjusted  determination 
would  eliminate  only  the  distortion 
identified  by  the  commenters,  leaving 
nothing  in  the  measure  to  covmteract  the 
effect  of  the  other  distortion,  and  (2)  as 
the  commenter  conceded,  price-level 
adjusted  depreciation  is  contrary  to 
generally  accepted  accounting 
principles  and  thus  cannot  be  applied  to 
most  hospitals.  We  believe  that  the 
measure  has  sufficient  validity  to  retain 
it  within  the  proposed  policy. 

We  do  not  agree  with  the  commenter 
who  suggested  determining  the  75th 
percentile  in  age  of  assets  on  a  state-by¬ 
state  basis.  Adopting  the  commenter’s 
recommendation  would  provide  an 
advantage -to  hospitals  in  states  with 
facilities  that  are  generally  newer  than 
the  national  average,  and  a  disadvantage 
to  hospitals  in  states  with  facilities  that 
are  generally  older  than  the  national 
average.  Our  intention  in  developing 
this  special  exception  provision  is  to 
protect  hospitals  with  the  greatest  need 
for  replacement  or  renovation  of  their 
facilities.  It  would  therefore  be 
inappropriate  to  adopt  the  commenter’s 
recommendation. 

We  agree  with  those  commenters  who 
contended  that  an  age  of  asset  test  is 
unnecessary  for  hospitals  in  CON  states. 
We  proposed  the  age  of  asset  test  as  a 
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method  for  determining  whether  there 
was  a  need  for  a  major  renovation  or 
replacement  of  capital  projects  and 
whether  a  hospital  had  indeed 
undertaken  and  completed  such  a 
project  during  the  transition  period.  The 
CON  process  is  specifically  designed  to 
require  that  hospitals  demonstrate  the 
need  for  capital  projects  that  they 
undertake.  We  are  therefore  requiring 
that  only  hospitals  in  states  that  do  not 
require  CON  approval  satisfy  the  age  of 
asset  test  in  order  to  qualify  for 
extended  exceptions.  However,  for 
reasons  that  we  will  discuss  below,  we 
are  modifying  the  age  of  assets  test  so 
that  those  hospitals  must  meet  only  the 
first  part  of  the  test  as  we  proposed  it, 
i.e.,  a  hospital  that  is  not  required  to 
obtain  CON  approval  must  demonstrate 
only  that  its  average  age  of  buildings 
and  fixed  equipment  was  at  or  above  the 
75th  percentile  nationally  in  the  first 
year  of  the  capital  prospective  payment 
system  transition. 

We  agree  with  various  commenters 
that  a  project  size  test  should  be 
incorporated  into  the  qualifying  criteria. 
A  project  size  test  could  be  based  on  a 
relative  scale  (that  is,  a  percentage  of 
one  year’s  operating  cost),  an  absolute 
dollar  threshold  (for  example,  $200 
million),  or  both,  over  a  designated 
period  of  time  (for  example,  FY  1986 
through  FY  2001).  A  relative  scale  test 
accommodates  the  needs  of  smaller 
hospitals.  An  absolute  dollar  threshold 
favors  larger  hospitals.  In  order  to 
accommodate  both  smaller  and  larger 
hospitals,  we  have  decided  that  a 
project  size  test  should  allow  hospitals 
to  meet  either  an  absolute  threshold  or 
a  relative  scale  threshold.  Available 
information  about  the  major  projects 
planned  for  this  decade  indicates  that 
most  exceed  75  percent  of  annual 
operating  expenses,  and  many  exceed 
100  percent  Since  we  have  always 
intended  this  special  exceptions 
provision  to  apply  to  circumstances  in 
which  hospit^s  must  undertake 
significant  replacement  or  renovation  of 
their  facilities,  we  believe  that  a  relative 
scale  threshold  at  the  level  of  100 
percent  of  annual  operating  costs  is 
reasonable.  (As  we  noted  previously, 
one  commenter  recommended  a  project 
size  test  at  the  level  of  75  to  100  percent 
of  operating  cost  as  a  replacement  for 
the  current  ratio  test.)  Similarly, 
available  information  concerning  the 
cost  estimates  for  large  hospitals 
undertaking  capital  projects  in  this 
decade  indicates  that  a  dollar  threshold 
of  $200  million  is  reasonable. 

Commenters  variously  recommended 
adoption  of  a  project  size  test  as  a 
replacement  for  the  age  of  asset  test,  or 
as  an  option  to  the  age  of  asset  test  for 


demonstrating  the  need  for  major 
renovation  or  replacement  of  capital 
assets.  We  have  decided  to  require  that 
all  hospitals  must  meet  the  project  size 
test.  One  reason  is  a  concern  that  the 
qualifying  criteria  be  comparable  for 
hospitals  in  CON  states  and  non-CON 
states.  Applying  a  project  size  test  to  all 
hospitals  provides  a  set  of  equivalent 
criteria:  all  hospitals  must  meet  both  a 
project  need  test  (either  CON  approval 
or  the  age  of  asset  test)  and  a  project  size 
test.  In  addition,  we  are  persuaded  by 
the  argument  of  the  commenter  cited 
above  that  a  project  size  test  is  a 
reasonable  replacement  for  our 
proposed  financial  need  test.  Therefore, 
in  addition  to  meeting  an  appropriate 
project  need  test  (that  is,  either 
receiving  CON  approval  or  meeting  the 
age  of  asset  test),  hospitals  will  be 
required  to  show  that  they  have 
expended,  during  their  capital 
prospective  payment  system  transition 
period,  either  100  percent  of  average 
annual  operating  expenses  for  that 
period  or  $200  million  on  a  project  to 
renovate  or  replace  capital  assets. 

Adopting  the  project  size  test  for  all 
hospitals  does,  however,  render  the 
second  part  of  the  age  of  assets  test 
redundant.  The  requirement  that  a 
hospital’s  average  age  of  buildings  and 
fixed  equipment  must  decline  by  at  least 
50  percent  during  the  transition  period 
was  designed  to  assure  that  the  hospital 
had  rmdertaken  a  major  project  of 
capital  renovation  or  replacement.  The 
project  size  test  obviously  fills  that  role. 
We  are  therefore  requiring  that  a 
hospital  in  a  non-CON  state  demonstrate 
only  that  its  average  age  of  buildings 
and  fixed  equipment  is  at  or  above  the 
75th  percentile  nationally  in  the  first 
year  of  the  capital  prospective  payment 
system  transition. 

Comment:  A  conunenter  suggested 
that  a  project  need  criterion  could  be 
based  simply  on  the  chronological  age 
of  the  hospital.  The  commenter  pointed 
out  that  there  comes  a  point  when 
hospital  buildings  need  to  be  replaced 
because  they  can  no  longer  be  renovated 
to  accommodate  new  technologies  and 
patterns  of  patient  care.  The  commenter 
suggested  that  major  renovation  and 
replacement  programs  to  replace  patient 
care  buildings  with  core  original  plants 
older  than  50  years  old. 

Response:  It  may  well  be  true,  as  the 
commenter  contends,  that  a  hospital 
building  of  a  certain  age  necessarily  has 
an  antiquated  structural  design. 
However,  we  simply  know  of  no 
objective  criteria  that  could  be  used  to 
establish  “how  old  is  too  old.’’  In  the 
place  of  such  criteria,  we  believe  that 
our  tests  should  effectively  screen 
hospitals  that  genuinely  require 


renovation  or  replacement  of  capital 
assets. 

Comment:  Several  commenters 
recommended  that  the  exceptions 
provision  bfe  designed  to  protect 
hospitals  undertaking  major 
modernization  programs  during  the 
period  from  5  years  before  the  beginning 
of  the  capital  prospective  payment 
system  transition  period  to  the  end  of 
the  transition.  A  commenter  stated 
specifically  that  the  exclusion  of 
hospitals  who  completed  their  major 
modernization  projects  in  the  years  just 
before  the  beginning  of  the  capital 
prospective  payment  system  transition 
was  inappropriate.  Other  commenters 
recommended  proposed  expenditure 
tests  based  on  capital  expenditures  over 
the  15-year  period  from  1987  through 
2001. 

Response:  We  believe  that  it  is 
entirely  appropriate  to  exclude  hospitals 
who  completed  their  major 
modernization  programs  during  the 
years  immediately  before  the 
implementation  of  the  capital 
prospjective  payment  system.  Hospitals 
who  completed  major  modernization 
programs  during  those  years  have 
gained  from  the  protections  offered 
under  the  old  capital  and  obligated 
capital  provisions  in  the  capital 
prospective  payment  system 
regulations.  The  proposed  exceptions 
policy  was  specifically  designed  to 
address  the  situation  of  hospitals  that 
were  not  in  the  position  to  benefit  from 
those  provisions  because  of  the  timing 
of  their  capital  projects.  Therefore,  it 
would  be  inappropriate  to  expand  the 
proposed  exceptions  policy  to  provide 
additional  protection  for  those 
hospitals.  The  average  age  of  asset  and 
project  size  tests  adopted  under  this 
final  rule  will  therefore  apply  only  to 
projects  completed  during  the  period  of 
the  capital  prospective  payment  system 
transition. 

Comment:  A  commenter  contended 
that  the  selection  of  1992  as  a  base  for 
the  age  of  asset  test  is  arbitrary.  The 
commenter  recommended  calculating 
the  base  at  a  time  just  before  the  capital 
acquisition  is  imdertaken. 

Response:  We  proposed  1992  as  the 
base  year  for  the  age  of  asset  test 
because  it  is  the  first  year  of  the  capital 
prospective  payment  system  transition 
period,  and  the  test  was  designed  to 
accommodate  the  situation  of  hospitals 
that,  as  previous  commenters  had 
informed  us,  entered  the  transition 
period  with  a  need  for  major 
replacement  or  renovation  of  their 
facilities.  We  are  therefore  maintaining 
this  feature  of  the  age  of  asset  test. 

Comment:  A  commenter 
recommended  that  the  base  for 
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cakulatlag  the:  age  o£  assets  should  be 
separated  iido  components  Instead  of 
being  grouped  together  since  there  are 
often  mukiple  generations  of  plants 
among  a  hospit^s  assets. 

Response:  We  do  not  believe  that  a 
component  test  is  feasible  or  desicabfe. 
Since  the  exceptions  provision  will 
include  a  minimum  level  of  payment 
relative  to  the:  Medicare  inpatient 
capital  costs.  c£  the  entire  fecili£y..we  do 
not  believe  thetthe  qualiifyihg  test 
should,  measure  only  the  ages  of  discrete 
assets,  within  the  hospitaL 
Conunent:  A  immber  of  comtnenters 
objected  to  adoption  of  a  70>  percent 
payment  floor  for  all  providers  under 
the  proposed  exceptions  policy.  The 
commentersFecommemled  maintaining 
the  payment  floors  established  under 
the  current  exceptions  policy  (90’ 
percent  for  sote  commiurity  hospitals, 

80  percent  for  large  urban'  DSH 
hospitals,  and  70'  percent  for  all  other 
hospitals^  during- the  post-transition 
period.  Sevend  commenters  stated  that 
the  70  p«t:ent  level  is  mappropriate  for 
providers  with  at  high  volume  of 
Medicare  beneficiaries  and  for  providers 
in  states  in  which  cost-shifting  is  legally 
precluded.  Two  commenters 
acknowledged  that  we  would  want  to 
reduce  support  for  hospitals  receiving 
exceptions  pa3nments  at  the  higher 
minimum  payment  levels  over  time. 
These  two  commenters  contended, 
however^  that  reduced  support  forthese 
hospitals  would  occur  naturally  over 
time  even  if  we  maintained  the  higher 
minimum  payment:  levels  because  the 
eligible  hospital's"  need  for  exceptions 
payments  will  have  waned. 

Response:  We  agree  with  those 
commenters  who  acknowledged  that  it 
is  understandable  to  expect  hospitals  to 
reduce  their  dependence  on  cost-based 
payments  foam  Medicare  over  time.  We 
will  retain  the  proposed  70  percent 
minimum  payment  level  precisely  to 
give  effect  to  that  reasonable 
expectation.  lf„as  the  commenters 
contend,  hospitals’  need  for  exceptions, 
payments  will  naturally  wane  over  time, 
thediffieulty  posed  by  a  70  percent 
minimum  payment  le^l  should  also 
wane.  Furthermore,  most  hospitals  axe 
already  at  the  70  percent  minimum 
paynnent  level  during  the  transitioa 
period.  We  believe  that  it  is  entirely 
reasonable  that  those  hospitals  for 
whom  we  are  providing-  this  special 
exceptions  provision  fox  the  period  10 
to.  20  years  after  the  beginning  of 
prospective  payment  for  capital  receive 
the  same  minimuxB:  payment  level 
which  most  hospitals  have  been 
receiving  from  the  beginning  of  the 
transition. 


Comment:.  A  number  of  commenters 
objected  to  the  proposed  cumulative 
p^ment  level  of  70  percent.  The 
commenters  pointed  out  that  the  theory 
of  capital  prospective  payment  system  is 
to  allow  hospitals  to  accrue  eqpity 
during  low  capital  cost  years  to  reduce 
the  need  for  borrowing  during  high  cost 
capital  yeas.  Thus,  tlw  commenters 
contended  that  it  is  inappropriate:  to< 
deny  exceptions  payments  for  hospitals 
because  they  had  lower  levels  of  Losses 
in  some  years.  The  commenters 
recommended  that  only  payments  in 
excess  of  a  hospital’s  capital  costs  in 
prior  years  should  be  oi^t  against  the 
exceptions  payment  that  the  hospital 
would  otherwise  receive. 

Response:  The  cumulative  minimum 
payment  level  limitation  is  an  existing 
feature  of  the  transition  period 
exceptions  provision.  We  continue  to 
believe,  as  we  did  when  we  established 
the  final  rule  on  exceptions  payments 
during  the  transitioa  period  (see  S&FR 
43409).  that  it  is  a  reasonable- measure 
to  limit  the  amount  of  exceptions 
payments.  We  see- no  reason  to  exempt 
the  hospitals  who  qualify  under  this 
exception  provision  from  a  requirement 
imposed  on  hospitals,  under,  the  current 
exceptions  policy. 

Comment-  A  commenter  expressed 
concern  about  requiring  a  rebate  of 
excess  capital  payment  in  prior  years. 
The  commenter  emphasiz^  that  his 
hospital  had  used  all  the  capital  it  has 
accumulated  to  replace  needed 
equipment  and  to  provide  the  equity 
required  to  obtain  funding. 

Response:  We  did  not  propose  a 
requirement  that  hospitals  "rebate” 
excess  payments  received  in  previous 
years,  but  rather  to  offset  payments 
above  a  certain  level  in  prior  years 
against  the  amount  of  the  exception 
payment  that  a  hospital  would 
otherwise  receive.  Thus  hospitals  will 
not  be  requdxed,  as  the  commenter 
seCTHS  to  believe,,  to  return  any  previous 
excess  payments  to  HCFA  Rather,  we 
will  simply  reduce  the  exception 
payment  amount  in  any  year  when  prior 
year  payments  have  exceeded  the 
minimum  payment  level 

Comment:  Two  commenters 
contended  that  the  proposed  eligibility 
criteria  ignore  hospitals  that  provide 
significant  community  benefos  through 
their  outpatient  services.  The 
commenters  proposed  adding  criteria 
that  reflect  a  significant  amount  of 
outpatient  services  to  the  poor  and 
undeoserved. 

Response:  Since  the  capital 
prospective  payment  system,  is  intended 
for  inpatient  capital-related  costs,  we 
feel  it  would  be  inappropriate  to. 
consider  any  outpatient  services  when 


determixung  eligibility.  Any  outpatient 
capital-related  costs,  would  be 
reimbursed  under  Medicare  Fait  B 
payments  to  hospitals. 

Comment:  Several  commenters 
objected  to  the  proposal  to  o^set  any 
positive  Medicare  hospital  inpatient 
margin  (including  both  capital  and 
operating  prospective  payment  system 
payments,  but  excluding  75  percent  of 
operating  disproportionate  share 
payments).  A  commenter  stated  that  it 
would  be  inappropriate  to  apply  a 
means  test  based  on  a  prospective 
payment  system  margin,  sfoce  a 
hospital’s  total  margin  is  a  better 
measure  of  its  ability  to  retain  earnings 
for  capital  fexmation.  Another 
commenter  opposed  means  testing-  as 
contrary  to  die  philosophy  of  Medicare 
protective  payment  to.  encourage 
efficient  hospital'  operations.  That 
commenter  stated  that  the  limitation 
would  penalize  efficient,  low-cost 
hospitals  that  would  otherwise  benefit 
under  the:  proposed  exceptions  policy. 
Another  commenter  contended  that  this 
proposed  policy,  together  with  the 
cumulative  payment  limitatLon,  leads  to 
a  cyclical  underfunding  of  hospital 
Medicare  operations. 

Response;.  The  ofiset  of  any  positive 
margin  of  Medicare  inpatient 
prospective  payment  system  over  costs 
is  new  to  thisexceptLons  provision.  We 
believe  it  is  reasonable  to.  provide  an 
additional  limit  on  exceptions  payments 
for  the  period  10  to  20-  years  af^  the 
beginning-  of  capital  prospective 
payments.  We  believe  that  such  an 
of^t  promotes  the  goals  of  a 
prospective  payment  system  by  further 
restricting  the  amount  of  cost-based 
exceptions  payments  which  hospitals 
may  receive.  We'beUeve  that  the 
Medicare  prospective  payment  system 
margin,  rather  than  total  margin,  is  the 
proper  standard  for  determining  this 
additional  offset,  since  total  margin 
reflects  the  effects  of  costs  and 
payments  attributable  to  other  payers. 
We  do  not  believe  that  this  measure 
penalizes  efficient  hospitals  or 
contributes  to  cyclical  underfunding. 

Comment  A  commenter  expressed 
concern  that  the- proposed  offset  of 
positive  prospective  payment  system 
margins,  in  conjimction  with  the 
cumulative  miioimum  payment  offset, 
would  result  in  a  “double  dip”  against 
providers.  The  same  commenter  asked 
for  clarification  on  several  technical 
points  concerning  the- offsets.  The 
Gommentes  asked  us  to: 

(1)  Clarify  whether  the  comparison  of 
prospective  payment  system  operating 
and  capital  payments  to  costs  is  made 
solely  on  a  year-to-year  basis  or 
cumulatively; 
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(2)  State  explicitly  in  the  regulations 
text  that  only  25  percent  of  prospective 
payment  system  inpatient  operating 
DSH  payments  are  included  in  that 
comparison;  and 

(3)  State  that  GME  and  other  services 
that  are  not  paid  for  as  part  of  the 
prospective  payment  system  are  also 
excluded  from  the  comparison. 

Response:  We  do  not  agree  that  the 
proposed  offsets  contain  a  “double  dip” 
against  providers.  While  both 
comparisons  consider  capital  payments, 
they  do  not  consider  the  same  capital 
payments,  but  rather  capital  payments 
from  different  years  (that  is,  capital 
payments  from  prior  years  in  the  case  of 
the  cumulative  minimum  payment 
offset,  and  capital  payments  during  the 
current  year  in  the  case  of  the  positive 
prospective  pajunent  system  margin 
offset).  There  is  thus  no  double 
counting.  We  are  revising  §  412.348  to 
clarify  each  of  the  other  issues  raised  by 
the  commenter: 

•  The  positive  prospective  payment 
system  margin  offset  will  be  made  on  a 
year-to-year  basis,  rather  than 
cumulatively. 

•  75  percent  of  operating  prospective 
payment  system  disproportionate  share 
payments,  if  applicable,  are  excluded 
from  the  comparison  of  prospective 
payment  system  operating  and  capital 
payments  to  prospective  payment 
system  operating  and  capital  costs;  and 

•  The  comparison  of  prospective 
payment  system  operating  and  capital 
payments  to  prospective  payment 
system  operating  and  capital  costs 
considers  only  services  paid  for  under 
the  prospective  payment  system. 

Comment:  A  commenter  pointed  out 
the  difficulties  that  some  hospitals  will 
have  in  maintaining  a  high 
disproportionate  share  percentage  in 
emerging  managed  care  environments. 
Medicaid  managed  care  tends  to 
decrease  the  average  length  of  stay  for 
Medicaid  patients,  render  identification 
of  Medicaid  patients  by  hospitals  more 
difficult,  and  limit  the  ability  of 
hospitals  to  control  or  predict  Medicaid 
utilization.  The  commenter 
recommended  that  we  allow  hospitals  to 
meet  the  20.2  percent  DSH  threshold 
imder  the  proposed  exceptions  policy  in 
FY  1992.  Alternatively,  the  commenter 
suggested  the  adoption  of  a  graduated 
minimum  payment  level  based  on  DSH 
percentage  or  changing  the  basis  of 
determining  disproportionate  share 
utilization  to  the  higher  of  utilization 
determined  on  the  basis  of  patient  days 
or  admissions. 

Response:  The  intention  of  the  20.2 
percent  threshold  was  to  provide 
additional  financial  relief  to  those 
hospitals  serving  a  significant 


disproportionate  share  population. 

When  a  hospital  falls  below  this 
threshold,  whether  or  not  it  is  beyond 
their  control,  it  fails  to  fit  the  intended 
criteria  for  special  payment  protection. 

Emerging  managed  care  environments 
will  increase  hospitals’  incentive  to 
keep  costs  competitive  with  other 
neighboring  hospitals.  This  should 
provide  additional  incentive  for 
hospitals  to  make  judicious  capital 
expenditures.  In  a  managed  care 
environment,  hospitals  that  fail  to  have 
competitive  costs  will  lose  Medicaid 
managed  care  patients  to  more  cost- 
efficient  providers.  When  that  occurs, 
we  do  not  believe  that  the  Medicare 
program  should  continue  to  pay  those 
hospitals  as  if  they  were  still  treating 
larger  numbers  of  Medicaid  patients. 

For  hospitals  that  continue  to  serve  a 
large  disproportionate  share  population, 
properly  identifying  Medicaid  patients 
by  hospitals  will  have  to  become  a 
priority.  We  feel  that  it  is  not 
unreasonable  to  expect  that  hospitals 
adopt  reasonable  measures  to  obtain  the 
information  needed  to  compute  the 
disproportionate  share  percentage  as  a 
condition  of  receiving  additional 
financial  protection  for  serving  these 
patients.  We  will,  however,  examine 
whether  the  special  difficulties  of 
identifying  Medicaid  patients  in  states 
with  Medicaid  managed  care  programs 
warrants  additional  measures  to  assist 
hospitals  in  obtaining  the  required 
information. 

Comment:  A  commenter  supported 
the  inclusion  of  hospitals  with 
combined  Medicare/Medicaid 
utilization  of  70  percent  among  the 
hospitals  eligible  for  exceptions  under 
the  proposal.  The  commenter  contended 
that  providers  with  high  Medicare 
utilization  should  be  given  the  same 
benefits  as  currently  enjoyed  by  sole 
community  and  disproportionate  share 
providers.  Another  commenter 
disagreed  with  the  special  protection 
afforded  under  the  Medicare 
prospective  payment  system  for 
hospitals  with  high  Medicaid 
utilization.  The  commenter  contended 
that,  since  Medicare  and  Medicaid  are 
financed  from  separate  trust  funds,  it  is 
inappropriate  to  employ  criteria  that 
allocate  Medicare  funds  on  the  basis  of 
Medicaid  utilization.  The  commenter 
recommended  adoption  of  a  threshold 
based  only  on  Medicare  utilization  at 
the  60  percent  level. 

Response:  During  the  transition 
period,  we  have  made  special  protection 
available  to  urban  as  well  as  rural  sole 
community  hospitals,  and  to  urban 
hospitals  with  at  least  100  beds  that 
either  have  disproportionate  share 
patient  percentages  of  at  least  20.2 


percent  or  receive  at  least  30  percent  of 
revenue  from  state  or  local  funds.  We 
believe  that  concerns  about  access  to 
care  are  most  properly  focused  on 
hospitals  that  serve  vulnerable 
populations,  and  we  have  made  special 
payment  protection  available  to  them  as 
a  result. 

In  addition  to  the  exceptions 
categories  above,  we  proposed  to 
provide  exceptions  for  up  to  10  years 
after  the  end  of  the  current  capital 
prospective  payment  system  transition 
period  for  certain  hospitals  with  major 
renovation  or  reconstruction  projects 
during  tlie  transition  period.  We  have 
extended  this  exception  to  hospitals 
with  heavy  utilization  by  beneficiaries 
of  the  Federal  health  programs.  We 
believe  this  additional  special 
protection  should  continue  to  focus  on 
hospitals  that  serve  vulnerable 
populations.  We  believe  that  a 
combined  Medicare  and  Medicaid 
utilization  rate  is  a  reasonable 
qualifying  condition  for  this  type  of 
protection.  The  average  hospital 
utilization  by  Medicaid  beneficiaries  is 
approximately  10  percent.  As  one 
commenter  mentioned,  a  60  percent 
Medicare  utilization  rate  can  be 
considered  high.  We  believe  that  a 
combined  Medicare/Medicaid 
utilization  threshold  of  70  percent  is 
thus  reasonable. 

Comment:  Two  commenters  objected 
to  the  eligibility  period  under  the 
proposed  exceptions  policy.  The 
commenters  maintained  that,  if  there  is 
a  continued  need  for  exceptions 
payments,  they  should  be  allowed  to 
continue  through  September  30,  2011. 

Response:  The  proposed  exceptions 
policy  was  designed  to  address  the 
situations  of  hospitals  who  were  unable 
to  qualify  for  the  protection  offered 
under  the  old  capital  and  obligated 
capital  provisions.  The  special 
protections  for  old  capital  and  obligated 
capital  were  limited  to  the  duration  of 
the  transition  period  and  were  thus,  in 
effect,  limited  to  no  more  than  10  years. 
Old  capital  assets,  which  by  definition 
were  in  use  for  patient  care  by 
December  31, 1991,  could  receive  10 
years  of  payment  based  on  reasonable 
cost.  Obligated  capital  assets  in  most 
cases  have  come  into  use  for  patient 
care  since  the  beginning  of  the 
transition  period  and  therefore  will 
receive  less  than  10  years  of  reasonable 
cost  payment.  We  therefore  believe  that 
it  is  fair  and  reasonable  to  extend 
exceptions  payments  for  hospitals  who 
must  undertake  major  renovation  or 
replacement  of  facilities  during  the 
transition  period  only  for  10  years  after 
the  date  they  meet  the  qualifying 
criteria. 
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Comaaeai:  A  coffliueiiitet;  stated  that 
implemeoting  sudr  strict  lequirements 
on  hospitals  so- soon  after  the  traositum 
period,  whidh  akcady  affected:  so  many 
hospital  negaliv^.  wil^  be  devastating, 
toma^  hospitals. 

Riespoase:  We  do  not  believe  th^  it  is 
uareaseoable  to  impose  strict 
requiaements  as  a  condition,  for 
receiving:  cost-based  exceptions 
payments  a  full  Kl  years  and  more  aher 
the  beginning  ol  prospectivo  payment 
for  capital  costs. 

Comment:  A  commeoter  objected  that 
the  prc^ptosed  exceptions  provision  is  too- 
narrowly  defined  to  benefit  most 
hospitals. 

Response:  The  proposed  exceptions 
provision  was  intended  to  be  narrowly 
defined,  focusing,  on  a  small  group  of 
hospitals  who  fiound  themselves  in  a 
dis^vantagpd  position.  The  target 
hospitals  were,  those  who  had  an 
immediate  and  imperatiYe  need  to  begin 
major  renovations  or  replacements  just 
after  the  beginning  of  capital 
prospective  payment  system.  These 
hospitals  would  not  be  eligible  for 
protecdoa  under  the  old  capital  and 
obligated  capital  provisionsv  and  would 
not  have  be^  allied  any  time  to 
accrue  excess  capital  prospective 
payments  to  fund  the  projects. 

In  the  design  of  the  capital 
prospective  payment  system,  we  made 
every  effort  to  consider  the 
circumstances  of  hospitals  for  whom  the 
transition  to  prospective  payment  poses 
special  difhcukies.  We  believe  this 
exceptions  pohey  provides  appropriate 
protection  for  these  disadvantaged 
hospitals. 

Comment r  A  commenter  stated  the 
expectatioo;  that  extended  exceptions- 
payments  would  be  banded  through  a 
budget  netUrahty  dfocount  applied  to 
either  the  capital  prospective  payment 
system  rate  or  the:  combined  operating 
and  capital  rate. 

Response:  We  are:  revising 
§  412.3&6(cU3l  toi  provide  tl^  an. 
exceptkns  payment  adjustment  factor 
will  continue  tobe  applied  to  die 
Federal  rate  thzou^  any  period  for 
which  aa  exceptkms  policy  will  be  in 
effect  This  revtsscHi  assures  that 
estimated  payments  under  the  new 
policy  will  be  funded  through  a 
redaictieiQ  in  the  Federal  rate,  as  is  the 
case  under  the  corrmit  exceptions 
policy. 

We  received  no  csmments  on  cnnr 
proposal  to  reqjoise  that  urban  hospitals 
in  states  wiihcKii  COM  provisions 
demonstrate  either  that  they  are  located 
in  MSAs  wiihh  ovecall  occupancy  levels 
at  80  percent  ordbove,  or  that  they  have 
replaced  no  more  than  80  percent  of 
their  previous  capacity  (in  terms  of  bed 


size}.  W»  are  therefore  adopting  that 
provisioB  as  nroposed. 

In  this  fotu  rule,  we  are  therefore 
providk^  at  §412.348i  a  special 
exception  provisieoi  for  some  hospitals 
that  are  undertaking  major  projects  to 
renovate  or  replace  a^ng  plant  during 
the  tran^tion  podod.  This  special 
excepdon  provision  will  provide  a 
minima  mi  payment  level  to  eligible 
hospitals  for  ten  jreais  after  they  meet 
the  qualifying  criteria.  The  eligible 
classes  of  hospitals  are: 

•  Sole  community  hospiteds; 

•  Urban  bo^itals  with  at  least  TOO 
beds  that  either  have  disproportionate 
share  percentages  of  at  least  20.2 
percent  or  receive  at  least  30  percent  of 
their  revenue  horn  State  or  Local  funds 
for  indigent  care;  and 

•  Hospitals  with  a  combined 
inpatient  Medicare  and  Medicaid 
utilization  of  at  least  70  percent. 

To  qualify,  an  eli^blermspital  must 
meet  both  project  need  and  project  size 
requirements.  For  hospitals  in  states 
with  CON  requirements,  the  project 
need  test  is  satisfied  by  obtaining  CON 
approvaL  For  other  hospitals,,  the 
project  need  requirement  is  satisfied  by 
meeting  an  age  of  asset  test  To  meet  the 
age  of  asset  test  a  hospital  must  have  an 
average  age  of  buildings  and  fixed 
equipment  Cdetermin^  on  the  basis  of 
information  on  the  current  Medicare 
cost  report  HCFA  2552-92.  specifically 
Worksheet  G,  Lines  14, 14.ttl,  16, 16.01, 
18, 18.04. 20,  and  20,01>,  and  Worksheet 
A-7,  Fart  m.  Column  9.  Lines  1  and  31 
at  or  above  the  75th.  percentile 
nationally  in  the  first  year  of  capital 
prospective  payment  En  the  June  1994 
update  of  the  cost  report  file,  the  75thi 
percentile  for  buildings  and  fixed 
equipment  is  16.4.  We  will  make  a  final 
determination  of  the  75th  percentile  at 
a  later  date  on  the-  basis  of  more 
complete  cost  report  information  for  FY 
1992. 

In  addition,  ad  hospitals  must  meet  a 
project  size  requirement.  A  hospital 
must  complete,  by  the  end  of  the  capital 
prospective  payment  system  transition 
period,  a  project  whose  costs  for 
replacement  and/or  renovation  of  fixed 
assets  related  to  patient  care  equal  or 
exceed  either  100  percent  of  annual 
operating,  expenses  for  FY  1992  or  $200 
million.  Annual  operating  expenses  are 
the  sum  of  net  expenses  for  all 
reimbursable  cost  centers,  before  cost 
aliloeatioa.  This  information  is  found  on 
the  Medicare  cost  report,  Fotm  HCFA- 
2552-92.  Worksheet  B.  Part  I,  Column  0. 
It  includes  the  following  cost  centers 
(and  corresponding  Worksheet  B  line 
numbers):  general  service  (lines  1-24:). 
hospital  inpadmit  service  (lines  2S'-30)'> 
other  hospital  inpatient  (line  31  and 


liws  33-36).  ancillHiy  service  (lines  37- 
59),  CM^paiiraitSCTvice  (lines  60-63). 
other  reinbKrs^le  centers  (lines  64r-68 
and  Imes  70-82).  and  special  purpose 
centers  (liaes  83-94). 

F(te  hospitals  in  states  without  CON 
recpdrementa,  m  whan  hospital  must 
demonstrate  eithet  that  it  is  in  a 
metropolitan  statistical  area  (MSA)  that 
does  not  hanre  an  overall  average 
occupancy  rate  less  than  80  percent  or 
that  its  capacity  is  no  mote  than  8(i 
percent  of  its  prior  capacity  (in  terms  of 
bed  size). 

A  hospital  will  be  eligible  for 
exceptions  paymoxts  for  10  3ineais  after 
completiDn  of  die  project  that  meets  the 
project  need  and  project  size 
requirements.  We  will  determine  the 
hospital’s  exception  payment  under  the 
special  provision  by  comparmg  the 
cumulative  peymenCsmade  to  the 
hospital  under  the  capital  prospective 
payments  system  to  the  cumulative 
mihirntmi  payment  levels  applicable  to 
the  hospital  for  each  cost  reporting 
period  subject  to  die  pro8p«^ve 
payment  system.  Any  amount  by  which 
the  hospit^’s  cumulative  payments 
exceed  its  cumulative  minimum 
payment  levels  will  be  deducted  from 
the  additional  payment  that  would 
otherwise  be  payable  for  the  cost 
reporting  period.  In  addition,  we  will 
reduce  the  amount  of  an.  exception 
payment  that  would  otherwise  be  made 
for  any  cost  reporting  peri-od  under  this 
special  provision  by  the  amount  of  any 
Medicare  hospital  inpatient  prospective 
payment  system  payments  for  the  cost 
reporting  period  (less  75  percent  of 
operating  prospective  payment  system 
disproportionate  share  payments  if 
applicable)  that  are  in  excess  of 
MediccHe  inpatient  operating  and 
capita!  costs.  This  comparison  will 
consider  costs  and  payments  under  both 
the  capital  and  operating  prospective 
payment  systems,  bet  not  costs  and 
payments- for  graduate  medical 
education,  outpatient  services,  or  for 
any  other  services  covered  under 
Mediccire  Part  B.  We  wiE  exclude  75 
percent  of  operating  prospective 
payment  sy^m  disproportionate  share 
payments  from  the  determination  of  the 
Medicare  operating  prospective 
payments  system  payments  in  order  to 
account  for  the  financial  pressure  that 
disproportionate  share  hospitals 
experience  in  other  peats  of  their 
operations. 

Finally,  we  emphasiae  that  these 
poheies.  are  subject  to  reevaluation  in 
the  light  of  passage- of  comprehensive 
health  care  reform,  by  Congress.  The 
hospitals  for  whom  we  are  providing 
special  protection  under  this  exceptions 
provision  may  no  longer  reqtiire  such 
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protections  after  the  implementation  of 
comprehensive  health  care  financing 
reform.  Therefore,  we  will  carefully 
monitor  the  impact  of  final  health  care 
reform  legislation  on  the  hospitals  that 
would  receive  special  treatment  under 
the  policies  above  to  determine  whether 
such  legislation  justifies  revision  of 
those  policies. 

We  are  making  the  following  revisions 
to  the  regulations  text  to  implement  the 
changes  discussed  above: 

•  We  are  making  a  conforming 
technical  change  to  §412.308(cK3). 

•  Under  new  §  412.348(a),  we  would 
define  armual  operating  expenses, 
average  age  of  fixed  assets,  and  fixed 
assets. 

•  The  new  special  exceptions 
requirements  are  set  forth  at 

§  412.348(g). 

•  Current  paragraphs  (a)  through  (e) 
have  been  redesignated  as  paragraphs 
(b)  through  (f),  and  current  paragraph  (f) 
has  been  redesignated  as  paragraph  (h). 

•  We  are  also  making  conforming 
technical  changes  to  §  412.348  to  correct 
references. 

D.  Extraordinary  Circumstances 
Exceptions  Payments  (§  412.348(e)) 

Currently,  §  412.348(e)  provides  that  a 
hospital  may  request  an  additional 
payment  during  the  capital  transition 
period  if  the  hospital  incurs  an 
unanticipated  capital  expenditure  in 
excess  of  $5  million  (net  of  insurance 
proceeds)  due  to  extraordinary 
circumstances  beyond  the  hospital’s 
control.  Extraordinary  circumstances 
include  but  are  not  limited  to  a  flood, 
fire,  or  earthquake.  A  hospital  must 
apply  to  the  HCFA  regional  office,  for  a 
determination  by  the  HCFA 
Administrator,  within  180  days  of  the 
extraordinary  circumstance  that  caused 
the  unexpected  expenditures  in  order  to 
qualify  for  exceptions  payments.  We 
proposed  to  revise  §  412.348  to  clarify 
oiu  policy  and  reconcile  conflicts 
between  the  regulation  text  and  the 
language  and  intent  of  the  preamble  to 
the  August  30, 1991  final  rule  that 
implemented  prospective  payment 
system  for  capital-related  costs  (56  FR 
43411). 

In  §  412.348(e)(1),  we  proposed  that 
the  minimum  expenditure  criteria  that 
the  hospital  must  meet  in  order  to 
qualify  for  payments  is  the  net  amount 
of  proceeds  expected  to  be  recovered  by 
the  hospital  in  connection  with  the 
event  from  any  other  source  including, 
but  not  limited  to,  insurance,  litigation, 
or  other  government  relief  funding.  Our 
discussion  in  the  proposed  rule  (59  FR 
27748)  cited  the  August  30, 1991  final 
rule  preamble’s  instruction  to  consider 
payments  from  other  sources  in 


determining  the  threshold.  However,  in 
the  original  regulations  text  we  reflected 
our  intention  to  establish  the  threshold 
net  of  insurance  but  did  not  include  the 
other  comparable  sources,  such  as  court 
awards  for  damages,  or  other 
govermnental  relief  funds. 

Since  we  clearly  did  not  intend  to 
replace  or  supplement  other  payment 
sources  that  have  an  obligation  to  pay  or 
provide  special  authorization  for 
funding  in  these  same  circumstances, 
we  proposed  to  revise  current 
§  412.348(e)(1)  to  conform  with  the 
preamble  instructions  provided  in  the 
August  30, 1991  final  rule  concerning 
application  of  the  extraordinary 
circumstances  exception  policy  and, 
specifically,  documentation  of  evidence 
of  the  extent  of  net  loss. 

We  received  no  comments  on  this 
proposal:  therefore,  we  are  adopting  it 
as  proposed. 

We  also  proposed  to  correct  the 
provision  in  current  §  412.348(e)(2) 
regarding  the  level  at  which  the 
determination  of  a  hospital’s  eligibility 
for  an  extraordinary  circumstance 
exception  payment  is  made.  Although 
the  determination  authority  was 
reserved  to  the  HCFA  Administrator,  we 
proposed  that  the  appropriate  official  to 
make  this  decision  is  the  Director  of  the 
Office  of  Payment  Policy,  Bureau  of 
Policy  Development,  Health  Care 
Financing  Administration.  This  change 
is  warranted  because  it  is  inappropriate 
that  the  HCFA  Administrator  make  a 
decision  that  he  or  she  may  be  called  on 
to  review  if  a  hospital  requests  an 
administrative  appeal  of  an  adverse 
decision  on  its  exceptions  application. 

We  received  no  comments  on  this 
proposal.  However,  we  are  modifying 
the  proposed  change  to  §  412.348(e)(2) 
by  deleting  the  specific  reference  to  the 
Director  of  the  Office  of  Payment  Policy 
because  a  reorganization  oiPthe  Bureau 
of  Policy  Development  is  under 
consideration  and  may  make  that 
designation  obsolete  during  FY  1995. 

E.  Funding  of  Depreciation  (§§413.134 
and  413.153) 

Section  1861(v)(l)(A)  of  the  Act  gives 
the  Secretary  broad  latitude  to  prescribe 
regulations  concerning  Medicare 
payments  to  providers  on  a  reasonable 
cost  basis.  Under  this  authority, 

§  413.134(e)  provides  that,  although  we 
do  not  require  the  funding  of 
depreciation,  we  strongly  recommend  it 
as  a  means  of  conserving  funds  for  the 
replacement  of  depreciable  assets. 

1.  Offset  of  Investment  Income 

To  encourage  the  funding  of 
depreciation,  we  have  specified  at 
§§ 413.134(e)(1)  and  413.153(b)(2)(iii) 


that  investment  income  earned  on 
funded  depreciation  will  not  be  used  to 
reduce  allowable  interest  expense. 
Further,  §  413.134(e)  stipulates  that 
additions  to  the  funded  depreciation 
account  must  remain  in  the  account  for 
at  least  6  months  to  be  considered  valid 
funding  transactions  and  be  eligible  for 
the  benefits  of  a  funded  depreciation 
account.  In  response  to  a  comment  in 
the  August  30, 1991  final  rule  on  the 
prospective  payment  system  for 
inpatient  hospital  capital-related  costs 
(56  FR  43424),  we  stated  that  interest  on 
any  funds  that  do  not  qualify  as  funded 
depreciation  account  funds,  which 
would  include  funded  depreciation 
deposits  of  less  than  6  months  duration, 
must  be  used  to  offset  interest  expense. 
Section  226.3  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub. 
15-1)  provides  that  investment  income 
earned  prior  to  the  elapse  of  the  6- 
month  period  will  not  be  offset  unless 
the  deposits  are  actually  withdrawn 
during  this  period. 

We  proposed  to  revise  §  413.134(e)(1) 
to  state  specifically  that  investment 
income  earned  during  the  6-month 
period  will  not  be  used  to  offset  interest 
expense  unless  the  funds  are  withdrawn 
for  an  improper  purpose  during  this 
period.  Under  this  change,  if  a  provider 
withdraws  funds  from  the  funded 
depreciation  account  before  the 
expiration  of  the  6-month  time  limit, 
and  the  withdrawal  is  made  for  an 
allowable  purpose  as  described  in 
§413.134(e)(3)(i)(A),  the  investment 
income  earned  on  the  funds  is  not  offset 
against  allowable  interest  expense. 

2.  Loans  to  the  General  Fund 

We  proposed  to  revise  and  clarify  our 
policy  regarding  loans  from  the 
provider’s  funded  depreciation  fund  to 
the  provider’s  general  fund.  Sections 
413.153(b)(3)(ii)  and  (c)(2)  permit  a 
provider  to  lend  its  funded  depreciation 
funds  to  its  general  fund.  Moreover, 
these  sections  provide  that  interest 
expense  incurred  on  such  loans  are 
considered  allowable  costs.  Section 
226.1  of  the  Manual  amplifies  this 
policy  by  explaining  that,  in  order  for 
the  interest  expense  incurred  on  such 
loans  to  be  allowable,  the  interest 
expense  must  meet  the  “necessary  and 
proper’’  tests  (set  forth  in  the  regulations 
at  §  413.153(b)  (2)  and  (3),  and  in  the 
Manual  at  sections  202.2  and  202.3). 
This  section  of  the  Manual  also  explains 
that  the  funds  loaned  to  the  general 
fund  must  not  be  used  to  acquire 
depreciable  assets  used  to  furnish 
patient  care  because  the  provider  is 
expected  to  use  its  funded  depreciation, 
rather  than  to  lend  it,  for  that  purpose. 
Finally,  this  section  of  the  Manual 
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explains  that  deposits  to  the  funded 
depreciation  fund  will  not  be 
recognized  to  the  extent  that  loans  of 
funded  depreciation  funds  to  the 
general  fund  are  outstanding.  Rather, 
such  deposits  will  be  considered 
repayments  of  the  loan  to  the  general 
fund. 

Three  other  sections  of  the  Manual 
address  loans  from  a  provider’s  funded 
depreciation  fund  to  the  provider’s 
general  fund.  Section  226. C  of  the 
Manual,  in  discussing  the  availability  of 
funded  depreciation  funds,  provides 
that  loans  made  from  funded 
depreciation  do  not  alter  the 
requirement  that  funded  depreciation 
must  be  available  for  the  acquisition  of 
the  provider’s  depreciable  assets  used  to 
furnish  patient  care,  or  for  other  capital 
purposes  related  to  patient  care.  Section 
226.3  of  the  Manual,  in  discussing  the 
application  of  the  6-month  rule  for  a 
deposit  to  become  a  valid  funding 
transaction,  provides  that  a  loan  of 
funded  depreciation  funds  to  the 
general  fund  is  considered  a  withdrawal 
for  purposes  of  applying  the  6-month 
rule.  That  is,  if  the  provider  borrows 
from  funded  depreciation  for  a  working 
capital  purpose,  and  some  or  all  of  the 
funds  borrowed  were  not  on  deposit  in 
the  funded  depreciation  fund  for  at  least 
6  months,  the  borrowing  would  be 
considered  a  withdrawal  from  the 
funded  depreciation  account.  In 
addition,  if  a  deposit  did  not  satisfy  the 
6-month  rule  any  investment  income 
earned  on  the  deposit  would  have  to  be 
used  to  offset  otherwise  allowable 
interest  expense.  Section  226.4B  of  the 
Manual,  in  an  example  of  applying  of 
the  last-in,  first-out  basis  to  withdrawals 
from  funded  depreciation  for  an 
improper  purpose,  also  characterizes  a 
loan  to  the  general  fund  from  the  funded 
depreciation  fund  as  a  withdrawal. 

In  recent  years,  we  have  received  a 
number  of  inquiries  suggesting  that 
loans  from  the  provider’s  funded 
depreciation  fund  to  the  provider’s 
general  fund  are  characterized  more 
appropriately  as  investments  of  funded 
depreciation,  rather  than  withdrawals. 
We  agree  with  the  inquirers.  The  term 
“witlidrawal”  implies  that  the  funds 
have  been  removed  from  the  funded 
depreciation  account  and  used,  either 
for  a  proper  purpose  (for  example, 
acquisition  of  a  depreciable  asset)  or  an 
improper  purpose  (for  example,  to 
purchase  office  supplies).  In  contrast, 
the  term  “investment”  implies  that  the 
funds  have  not  actually  been  removed 
from  the  funded  depreciation  account 
and  used;  rather,  they  have  been 
temporarily  converted  to  one  or  more 
income  producing  vehicles  (for 
example,  the  purchase  of  U.S.  Treasury 


bills).  Because  loans  from  the  funded 
depreciation  funds  to  the  general  fund 
generate  investment  income  for  the 
funded  depreciation  fund,  we  believe 
that  such  loans  more  properly  should  be 
considered  as  investments,  rather  than 
withdrawals. 

In  conjunction  with  this  change,  we 
had  to  decide  whether  such  loans  would 
have  to  meet  the  “readily  marketable” 
test  for  allowable  funded  depreciation 
investments  expressed  in  §  413.134(e) 
and  section  226  of  the  Manual.  Loans 
made  from  funded  depreciation  do  not 
alter  the  requirement  that  the  funded 
depreciation  be  available  for  the 
acquisition  of  depreciable  assets  used  to 
furnish  patient  care,  or  for  other  capital 
purposes  related  to  patient  care; 
therefore,  we  believe  that  application  of 
the  “readily  marketable”  test  would  be 
redundant.  That  is,  if  a  provider  loans 
funded  depreciation  to  the  general  fund, 
and  while  that  loan  is  outstanding  the 
provider  needs  funds  to  acquire  a 
depreciable  asset  related  to  patient  care, 
the  provider  may  not  borrow  funds  to 
acquire  the  depreciable  asset.  Rather, 
the  provider  must  recall  the  funds  from 
the  general  fund  loan  to  use  to  acquire 
the  asset. 

Accordingly,  we  proposed  to  add 
paragraph  (e)(4)  to  §  413.134  to  address 
loans  from  the  funded  depreciation 
account.  New  §413. 134(e)(4)  would 
both  consolidate  the  policies  now  set 
forth  in  the  manual  sections  cited  above 
and  revise  our  policy  regarding  the 
characterization  of  loans  from  the 
funded  depreciation  accoimt.  Such 
loans  would  be  considered  investments, 
rather  than  withdrawals. 

3.  Spenddown  of  “Tainted”  Funded 
Depreciation 

The  preamble  to  the  August  30, 1991 
final  rule  also  addressed  the  issue  of 
spenddown  (56  FR  43421). 
“Spenddown”  is  a  process  whereby  we 
permit  providers  to  “cure”  borrowing 
that  was  found  to  be  unnecessary 
(because  of  available  funded 
depreciation)  by  using  those  funded 
depreciation  funds  for  a  proper  purpose. 
Under  spenddown,  if  additional 
deposits  are  made  to  funded 
depreciation  after  the  unnecessary 
borrowing  determination,  withdrawals 
from  the  funded  depreciation  after  the 
determination  are  made  on  a  last-in, 
first-out  basis  (typically,  withdrawals 
for  a  proper  purpose  are  made  on  a  first- 
in,  first-out  basis).  The  result  of  this 
policy  is  that  all  additional  deposits  to 
funded  depreciation  must  be  used 
before  spending  can  be  allotted  to  the 
“tainted”  funds,  that  is,  the  portion  of 
the  funded  depreciation  that  resulted  in 
the  unnecessary  borrowing.  In  addition. 


Medicare’s  policy  has  been  that  any 
other  funded  depreciation  funds  in  the 
account  at  the  time  of  the  unnecessary 
borrowing  must  be  used  before  the 
“tainted”  funds  can  be  spent  down  or 
cured. 

Since  the  publication  of  the  August 
30, 1991  final  rule,  we  have  received 
several  inquiries  asking  why  our  policy 
on  spenddown  was  not  incorporated 
into  the  regulations.  These  inquiries 
also  have  pointed  out  that  the  last-in, 
first-out  method  set  forth  at 
§413.134(e)(3)(i)(C)  will  not  work 
properly  when  the  unnecessary 
borrowing  is  repaid  from  the  funded 
depreciation  account  if  that  account 
contained  untainted  funded 
depreciation  at  the  time  of  the 
unnecessary  borrowing  or  received 
additional  deposits  after  the  borrowing. 
The  inquirers  suggested  that  this 
situation  may  be  rectified  by 
establishing  an  exception  to  the  last-in, 
first-out  rule  when  the  unnecessary 
borrowing  that  caused  the  “tainting”  is 
repaid  out  of  funded  depreciation.  In 
this  case,  any  use  of  funded 
depreciation  to  repay  the  unnecessary 
borrowing  will  be  deemed  to  be  from 
“tainted”  funded  depreciation.  We 
agreed  and  proposed  to  provide  for  such 
an  exception  in  §  413.134(e)(2)(iv). 

Similarly,  where  the  provider  repays 
part  or  all  of  the  principal  of  the 
unnecessary  borrowing  that  caused  the 
“tainted”  funded  depreciation  by  using 
general  funds,  a  corresponding  amount 
of  the  “tainted”  funded  depreciation 
must  be  cured.  This  is  necessary  so  that 
the  “tainted”  portion  of  the  funded 
depreciation  does  not  exceed  the 
amount  of  the  balance  of  the 
unnecessary  borrowing  that  caused  the 
“tainting”  in  the  first  place. 

We  proposed  to  revise  §  413.134(e)  to 
incorporate  the  curing  process  of 
“tainted”  funded  depreciation  and  also 
to  provide  that  the  provider’s 
subsequent  repayment  of  the  principal 
portion  of  the  unnecessary  borrowing 
will  be  from  the  “tainted”  funds  in  the 
funded  depreciation.  Thus,  neither  the 
first-in,  first-out  nor  the  last-in,  first-out 
basis  would  be  applicable  for  such 
repayments. 

4.  Necessary  and  Unnecessary 
Borrowing 

In  February  1977,  HCFA  published 
§  203  of  the  Provider  Reimbursement 
Manual  to  address  interest  on  loans  in 
excess  of  asset  value  acquired  after 
1970.  Section  203.D  of  the  Manual  states 
that  “[rjepayments  of  the  funds 
borrowed  are  applied  first  to  reducing 
the  portion  of  the  loan  applied  to  the 
allowable  cost  of  the  patient  care  assets, 
then  to  the  tangible  and  intangible 
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assets  not  considered  reasonably  related 
to  patient  care,  and  lastly  to  got^will.” 

We  have  applied  this  long-standing 
principle  to  cases  where  a  provider 
repays  borrowed  funds  where  some  of 
these  funds  are  deemed  to  be 
unnecessary.  In  these  circumstances,  we 
have  held  that  all  of  the  necessary 
borrowing  must  be  repaid  before  any  of 
the  repayments  may  be  applied  to  the 
unnecessary  borrowing. 

We  also  apply  this  principle  to 
uimecessary  borrowing  that  causes 
"tainted”  funded  depredatimi.  When  a 
portion  of  a  provider’s  borrowing  is 
considered  unnecessary  because  of  the 
availability  of  funded  depreciation, 
subsequent  repayments,  whether  from 
funded  depreciation  or  general  funds, 
are  first  applied  to  the  allowable  portion 
of  the  borrowing  and,  when  all  of  the 
allowable  borrowing  is  repaid,  to  the 
unallowable  portion  of  the  loan.  This 
places  the  provider  in  the  same  position 
as  if  the  available  funded  depreciation 
had  been  used  without  any  unnecessary 
borrowing. 

These  applications  have  not  been 
clearly  set  forth  in  the  regulations. 
Therefore,  we  proposed  to  revise 
§§  413.134(e)  and  413.153(d)  to  clearly 
address  both  situations. 

We  also  proposed  to  make  a  technical 
change  to  §  413.134(dKl)  to  correct  a 
reference. 

Comment:  We  received  one  comment 
on  the  proposals  regarding  the  funding 
of  depreciation.  The  commenter 
recommended  that  we  specify  that  the 
poUcy  changes  set  forth  in  §§  413.134 
and  413.153  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994.  In  additicm,  the 
commenter  made  a  series  of 
recommendations  related  to  the 
proposed  revisions  to  §§  413.134  and 
413.153.  The  recommendations  are  as 
follows: 

•  Consistent  with  section  226.2  of  the 
Provider  Reimbursement  Manual, 

§  413.134(e)(1)  should  explicitly  state 
that,  in  order  for  the  investment  income 
earned  on  a  funded  depreciation 
accoimt  to  be  exempt  horn  offset  against 
interest  expense,  the  investment  income 
must  be  deposited  in,  and  become  part 
of,  the  funded  depreciation  accoimt. 

•  Consistent  with  section  226.D  of  the 
Manual,  §  413.134(e)(4)  should  state  that 
when  a  provider  invests  or  transfers 
assets  of  the  fund  to  a  related 
organizaticHi,  these  assets  continue  to  be 
treated  as  the  provider’s  funds  and  are 
subject  to  all  the  provisions  governing 
funded  depreciation,  notwithstanding 
the  transfer. 

•  Section  413.134(e)(4)  should  clarify 
that  loans  from  the  provider’s  funded 
depreciation  account  may  not  be  used  to 


purchase  depreciable  assets  for  that 
provider.  The  provider’s  funded 
depreciation  accoimt  must  be  used, 
rather  than  loaned,  for  that  purpose. 
Section  226.1  of  the  Manual  reflects 
such  a  restriction  with  regard  to  loans 
to  the  provider’s  own  general  fund,  and 
the  same  restriction  should  be  extended 
to  loans  of  funded  depreciation  funds  to 
related  organizations. 

•  Section  413.134(e)(4)  ^cmld  be 
revised  to  prohibit  using  the  proceeds  of 
a  loan  from  a  provider’s  funded 
depreciation  for  the  purpose  of 
acquiring  depreciable  assets  of  the 
related  organization  borrowing  the 
funds.  The  commenter  believes  that 
"investing”  funded  depreciation  in 
depreciable  assets  of  a  related 
organization  is  not  an  appropriate 
interpretation  of  the  concept  of 
“available  funds.” 

•  Section  413.153  should  be  revised 
to  include  a  definition  of  “investment 
income.”  The  commenter  believes  that 
our  current  definition  of  investment 
income,  which  is  set  forth  in  the  Manual 
rather  than  in  regulations,  is 
inconsistent  with  generally  accepted 
accounting  principles. 

•  HCFA  snould  revise  §  413.153(d)(3) 
to  explain  explicitly  how  the  allocation 
of  repayments  is  made  between  the 
principal  and  interest  portions  of  the 
loan  in  paying  ofl  necessary  borrowing. 
The  commenter  believes  that  any 
repayments  must  be  applied  to  teth  the 
allowable  principal  and  interest 
portions  of  the  loan  before  applying  any 
repayments  to  the  unallowable  portion 
of  the  loan.  In  addition,  HCFA  should 
include  in  the  final  rule  an  example 
illustrating  the  application  of  the  policy 
regarding  repayments  for  the  necessary 
and  unnecessary  portions  of  a  loan. 

•  If  any  funds  mat  are  generated  horn 
the  provider’s  patient  care  activities  are 
diverted  to  pay  for  an  unallowable 
borrowing,  that  diversion  should  be 
considered  an  investment  of  the 
provider’s  patient-care-related  funds, 
and  any  investment  income  generated 
should  be  used  to  reduce  the  provider’s 
otherwise  allowable  interest  exptense. 
The  commenter  recommends  t^t  we 
revise  §  413.153(d)(3)  to  reflect  this 
concept. 

Finally,  the  commenter  suggested 
editorial  changes  to  improve  foe  clarity 
of  §  413.153(d)(2)  and  (3). 

Response:  As  noted  by  foe 
commenter,  foe  revisions  to  §  413.134 
and  413.153  are  effective  for  cost 
reporting  periods  beginning  cm  or  after 
October  1, 1994.  Because  foe  revisions 
to  these  sections  involve  changes  to  foe 
cost  payment  rules  rather  than  the 
prospective  payment  system  rules,  an 
effective  date  tied  to  foe  cost  reporting 


period  is  more  appropriate  than  an 
effective  date  tied  to  discharges. 

We  also  agree  with  several  of  the 
commenter’s  recommendations,  and 
have  made  foe  following  crhanges  in 
response  to  these  comments; 

•  We  are  revising  §  413.134(e)(1)  to 
state  that,  in  order  for  foe  investment 
incume  earned  on  foe  funded 
depreciaticm  account  to  be  exempt  from 
offset  against  interest  expense,  the 
investment  income  must  be  deposited 
in,  and  become  part  of,  foe  funded 
depreciation  account  at  foe  time  of 
receipt  by  foe  provider.  This  revision  is 
consistent  with  section  226.2  of  foe 
Manual,  and  it  also  incorporates  foe 
requirement  in  section  226.3  of  foe 
Manual  that  the  investment  income 
must  be  deposited,  by  foe  provider,  in 
foe  funded  depreciation  account  at  the 
time  of  receipt. 

•  As  recommended,  we  are  revising 
the  regulations  to  state  that  when  a 
provider  invests  or  transfers  assets  of 
the  fund  to  a  related  organization,  these 
assets  are  treated  as  foe  provider’s  funds 
and  are  subject  to  all  foe  provisions 
governing  funded  depreciation, 
notwithstanding  the  transfer.  However, 
because  we  believe  this  is  a  pravasive 
principle  of  foe  funded  depreciation 
rules,  we  are  inserting  this  statement  in 
foe  introductory  material  of 
§413.134(eKl),  rather  than  in 

§  413.134(e)(4),  as  foe  commenter 
suggested. 

•  We  are  revising  §  41 3.1 34(eK4)  to 
state  that  interest  expense  incurred  on 
loans  from  foe  providers’s  funded 
depreciation  account  to  purchase 
depreciable  assets  for  that  provider  is 
not  an  allowable  cost.  We  agree  that, 
consistent  with  section  226.1  of  foe 
Manual,  foe  provider’s  funded 
depreciation  must  be  used,  rather  than 
loaned,  for  that  purpose. 

•  We  are  adding  foe  parenthetical 
phrase  "principal  and  interest”  after 
both  uses  of  foe  word  “loan”  in 

§  413.153(d)(3)  to  clarify  that  any 
repayments  must  be  applied  to  both  foe 
allowable  principal  and  interest 
porticms  of  foe  necessary  portion  of  foe 
loan  before  foe  repayments  can  be 
applied  to  foe  unallowable  portion  of 
the  loan.  However,  we  do  not  believe 
that  it  is  appropriate  to  revise  foe 
regulations  to  add  an  example 
illustrating  foe  applicaticm  of  foe  policy 
regarding  repayments  for  the  necessary 
and  unnecessary  portions  of  a  loan. 
Instead,  we  intend  to  incorporate  foe 
example  into  a  section  203.D  of  foe 
Provider  Reimbursement  Manual  as  part 
of  foe  upcoming  revision  of  that 
manual. 

•  We  are  revising  §  413.153(d)(3)  to 
clarify  that  if  any  f^ds  that  are 
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generated  from  the  provider’s  patient 
care  activities  are  diverted  to  pay  an 
unallowable  borrowing,  that  diversion  is 
considered  an  investment  of  the 
provider’s  patient  care  related  funds, 
and  any  investment  income  generated 
must  be  used  to  reduce  the  provider’s 
otherwise  allowable  interest  expense. 

VVe  also  adopted  several  of  the 
commenter’s  editorial  suggestions. 
However,  as  discussed  below,  we  did 
not  agree  with  two  of  the  commenter’s 
recommendations. 

Since  1983,  we  have  had  several 
inquiries  regarding  whether  a  provider 
may  lend  its  funded  depreciation  to  a 
related  organization  for  the  pvupose  of 
acquiring  depreciable  assets  to  be  use8 
by  the  related  organization.  We  have 
responded  to  these  inquiries  by  stating 
that  these  loans  are  permissible  as  long 
as  the  funds  remain  available  to  the 
provider  making  the  loan.  Thus,  if  a 
provider  lends  its  funded  depreciation 
to  a  related  organization,  and 
subsequently  borrows  for  a  purpose  for 
which  its  funded  depreciation  should 
have  been  used,  the  borrowing  will  be 
considered  imnecessary  to  the  extent  of 
the  funded  depreciation  that  should 
have  been  available,  but  was  not,  due  to 
the  loan  to  the  related  organization.  We 
are  adding  new  §  413.134(e)(4)(iv)  to 
incorporate  this  longstanding  policy. 

We  do  not  believe  that  it  would  be 
appropriate  to  add  a  definition  of 
investment  income  to  §  413.153  in  this 
final  rule  for  the  following  reasons. 

First,  since  we  did  not  propose  to  add 
a  new  definition  of  investment  income 
to  the  regulations,  there  would  be  no 
opportimity  for  public  comment. 
Moreover,  we  would  prefer  to  continue 
to  refine  our  definition  of  this  term  and 
propose  it  in  a  future  rulemaking 
document.  In  developing  any  changes  to 
this  definition,  we  will  fully  consider 
the  commenter’s  suggestions. 

VI.  Changes  for  Hospitals  Excluded 
From  the  Prospective  Pa)rment  Systems 

A.  New  Requirements  for  Certain  Long- 
Term  Care  Hospitals  Excluded  From  the 
Prospective  Payment  Systems  (§  412.23) 

Section  1861(e)  of  the  Act  and  the 
regulations  at  42  CFR  part  482  define  a 
hospital  as  an  institution  that  qualifies 
to  participate  in  Medicare  because  it 
meets  certain  health  and  safety 
standards,  known  as  “conditions  of 
participation”  (COPs).  A  hospital  must 
be  surveyed  for  compliance  with  the 
COPs  by  State  agencies  that  work  under 
agreement  with  HCFA  unless,  under 
section  1865  of  the  Act  and  regulations 
at  42  CFR  part  488,  the  hospital  is 
presumed  to  meet  the  COPs  on  the  basis 
of  accreditation  by  the  Joint 


Commission  on  Accreditation  of 
Healthcare  Organizations  or  the 
American  Osteopathic  Association. 

Recently,  some  entities  have 
discovered  that  the  process  for 
becoming  a  provider  under  the  COPs 
can  be  manipulated  to  permit  them  to 
receive  exclusion  from  the  prospective 
payment  systems.  Specifically,  hospitals 
have  begun  to  organize  themselves 
under  what  they  themselves  refer  to  as 
the  “hospital  within  a  hospital”  model. 
Under  this  model,  an  entity  may  operate 
in  space  leased  from  a  hospital ’and 
have  most  or  all  services  furnished 
under  arrangements  by  employees  of  the 
lessor  hospital.  The  newly  organized 
entity  may  be  operated  by  a  corporation 
formed  and  controlled  by  the  lessor 
hospital,  or  by  a  third  entity  that 
controls  both.  In  either  case,  the  new 
entity  seeks  State  licensure  and 
Medicare  participation  as  a  hospital, 
demonstrates  that  it  has  an  average 
length  of  stay  of  over  25  days,  and 
obtains  an  exclusion  from  ^e 
prospective  payment  systems.  The  effect 
of  this  process  is  to  extend  the  long-term 
care  hospital  exclusion  to  what  is  for  all 
practical  purposes  a  long-term  care 
hospital  unit. 

We  believe  it  may  not  be  appropriate 
for  a  long-term  care  “hospital  within  a 
hospital”  to  receive  an  exclusion  from 
the  prospective  payment  systems.  The 
considerations  underlying  exclusions 
from  the  prospective  payment  systems 
may  not  apply  to  these  entities. 

Under  tne  prospective  payment 
systems,  hospitals  are  paid  for  inpatient 
services  on  the  basis  of  prospectively 
determined  rates.  Under  section 
1886(d)(1)(B)  of  the  Act,  certain 
hospitals  and  units  are  excluded  from 
the  prospective  payment  systems, 
including  psychiatric,  rehabilitation, 
children’s,  and  long-term  care  hospitals, 
and  psychiatric  and  rehabilitation  units. 
These  hospitals  and  units  are  excluded 
because  they  could  not  be  paid 
appropriately  under  the  prospective 
payment  systems. 

'The  prospective  payment  systems  are 
based  on  an  averaging  concept  that 
recognizes  that  some  patients  will  stay 
longer  and  consume  more  resources 
than  expected,  while  others  will  have 
shorter,  less  costly  stays.  We  expect  that 
an  efficiently  operated  hospital  will  be 
able  to  deliver  quality  care  to  Medicare 
patients  at  an  aggregate  cost  no  greater 
than  its  aggregate  Medicare  payments 
under  the  prospective  payment  systems 
for  each  cost  reporting  period. 

The  DRG  system  does  not,  however, 
apply  to  long-stay  hospitals.  Those 
hospitals  have  few  short-stay  or  low- 
cost  cases,  and  might  be  systematically 
underpaid  if  the  prospective  payment 


method  applied.  Thus,  exclusion  of 
entire  long-term  care  hospitals  from  the 
prospective  payment  systems  is 
appropriate.  However,  if  an  entity  that 
provides  long-term  care  is  part  of  a 
larger  hospital,  the  reasons  for  exclusion 
may  not  apply.  A  long-term  care 
“hospital  within  a  hospital”  is 
essentially  a  long-term  care  hospital 
unit  that  accounts  for  only  a  part  of  the 
larger  hospital’s  patient  load.  The 
principles  imderlying  the  prospective 
payment  systems  do  apply  to  the  larger 
hospital,  unlike  entire  long-term  care 
hospitals.  Exclusion  of  long-term  care 
units  could  inadvertently  encourage 
hospitals  to  try  to  abuse  the  prospective 
payment  systems,  by  diverting  all  long- 
stay  cases  to  the  excluded  unit,  leaving 
only  the  shorter,  less  costly  cases  to  be 
paid  for  under  the  prospective  payment 
systems.  In  such  cases,  hospitals  would 
profit  inappropriately  from  prospective 
payments. 

For  these  reasons,  we  believe  it  may 
be  inappropriate  to  grant  an  exclusion  to 
a  long-term  care  “hospital  within  a 
hospital.”  Moreover,  exclusion  of  long¬ 
term  care  “units”  is  inconsistent  with 
the  statutory  scheme.  Section 
1886(d)(1)(B)  of  the  Act  clearly  provides 
for  exclusions  from  the  prospective 
payment  systems  for  long-term  care 
hospitals,  and  also  for  psychiatric  units 
and  rehabilitation  imits,  but  the  statute 
does  not  provide  for  exclusion  of  long¬ 
term  care  units.  Because  we  believe 
such  exclusions  are  contrary  to  the 
purpose  and  scheme  of  section 
1886(d)(1)(B)  of  the  Act,  we  proposed  to 
revise  the  regulations  to  prevent 
inappropriate  exclusions. 

To  avoid  recognizing  nominal 
hospitals,  while  allowing  adequate 
flexibility  for  legitimate  networking  and 
sharing  of  services,  we  proposed 
additional  criteria  in  42  CFR  part  412, 
subpart  B  for  determining  whetlier  an 
entity  qualifies  for  exclusion  from  the 
prospective  payment  systems  as  a  long¬ 
term  care  hospital.  Under  the  proposed 
rule,  the  revised  criteria  would  apply  to 
entities  seeking  exclusion  as  a  long-term 
care  hospital  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994, 
including  reapprovals  of  long-term  care 
exclusions  for  entities  that  are  currently 
excluded. 

We  proposed  that  in  addition  to 
meeting  any  of  the  classification 
requirements  set  forth  in  §  412.23,  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1994,  to  be  excluded 
from  the  prospective  payment  systems, 
a  hospital  located  in  Ae  same  building 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as  another 
hospital  and  seeking  long-term  care 
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exclusion  must  meet  the  following 
requirements: 

•  Separate  governing  body.  The 
hospit^  has  a  governing  body  that  is 
separate  from  the  governing  body  of  the 
hospital  from  which  it  obtains  space. 

Tlie  hospital’s  governing  body  is  not 
under  the  control  of  the  hospital  that 
provides  space,  or  of  any  third  entity 
that  controls  both  hospitals. 

•  Separate  chief  medical  officer.  The 
hospital  has  a  single  chief  m^ical 
officer  who  reports  directly  to  the 
governing  body  and  who  is  responsible 
for  all  m^cal  staff  activities  of  the 
hospital.  The  chief  medical  officer  of  the 
hospital  is  not  employed  by  or  imder 
contract  with  eithw  the  hospital  that 
provides  space  or  any  third  entity  that 
controls  both  hospitals. 

•  Separate  medical  staff.  The  hospital 
has  a  medical  staff  that  is  separate  from 
the  medical  staff  of  the  hospital  from 
which  it  obtains  space.  The  hospital’s 
medical  staff  is  directly  accountable  to 
the  governing  body  for  the  qiiality  of 
medical  care  provided  in  the  hospital, 
and  adopts  and  enforces  bylaws 
governing  medical  staff  activities, 
including  criteria  and  procedures  for 
recommending  to  the  governing  body 
the  privil^es  to  be  granted  to 
individual  practitioners. 

•  Chief  executive  officer.  The  hospital 
has  a  single  chief  executive  officer 
through  whcnn  all  administrative 
authority  flows,  and  who  exercises 
control  and  surveillance  over  all 
administrative  activities  of  the  hospital. 
The  chief  executive  officer  is  not 
employed  by,  or  under  ccmtract  with, 
either  the  hospital  that  provides  space 
or  any  third  entity  that  controls  both 
hospitals. 

•  Performance  of  basic  hospital 
functions.  The  hospital  performs  the 
basic  hospital  functions  specified  in 
§§482.21  through  482.27, 482.30,  and 
482.42  through  the  use  of  employees  or 
under  contracts  or  other  agreements 
with  entities  other  than  the  hospital 
from  which  it  obtains  space,  or  a  third 
entity  that  controls  both  hospitals.  Food 
and  ffietetic  services  and  housekeeping, 
maintenance,  and  other  s^vices 
necessary  to  maintain  a  clean  and  safe 
physical  environment  could  be  obtained 
imder  contracts  or  other  agreements 
with  the  hospital  that  provides  space,  or 
with  a  third  entity  that  controls  both 
hospitals. 

For  purposes  of  these  proposals,  we 
considered  “control”  to  exist  if  an 
individual  or  organization  has  the 
power,  directly  or  indirectly, 
significantly  to  influence  or  direct  the 
actions  or  policies  of  an  organization  or 
institution.  'This  definition  of  "control” 
is  now  codified  in  the  regulations  at 


§  413.17(b)(3),  concerning  allowable 
Medicare  costs,  and  we  would  apply  the 
same  criteria  to  determine  whether 
hospitals  and  hospital  units  should  be 
excluded  from  the  prospective  payment 
systems.  Thus,  most  hospital  managers 
and  administrators  are  famihar  with  this 
definition.  We  asked  for  comments  on 
this  and  other  issues  concurring  the 
proposed  exclusion  criteria. 

Finally,  to  ensure  that  hospitals  that 
are  excluded  from  the  prospective 
payment  systems  are  not  confused  with 
the  types  of  facilities  that  can 
participate  separately  in  Medicare  as 
distinct-part  psychiatric  hospitals  or 
skilled  nursing  facilities,  we  proposed 
to  delete  all  references  in  the  current 
prospective  payment  systems 
regulations  to  excluded  units  as 
“distinct  part”  facilities. 

We  received  a  number  of  comments 
on  these  proposals  and  our  responses  to 
them  are  as  follows. 

Comment:  Some  commenters 
expressed  unqualified  support  for  the 
new  criteria,  saying  they  would  help  to 
limit  long-term  care  exclusions  to  only 
legitimately  organized  long-term  care 
hospitals,  and  allow  for  more  equitable 
treatment  of  facilities. 

Response:  We  continue  to  believe  new 
criteria,  as  proposed  in  §  412.23(e)(3), 
are  needed  and  are  adopting  them, 
subject  to  the  changes  described  below. 

Comment:  Several  commenters 
questioned  HCFA’s  authority  to  impose 
new  criteria  for  exclusion  of  long-term 
care  hospitals.  'The  commenters  stated 
that  the  term  "hospital”  is  defined  in 
section  1861(e)  of  the  Act  and  section 
1886(d)(l)(B]  of  the  Act  provides  an 
exclusion  from  the  prospective  payment 
systems  for  a  “hospital”  having  an 
average  length  of  stay  over  25  days. 

Response:  As  discussed  above  and  in 
the  proposed  rule,  we  are  adding  new 
criteria  to  prevent  inappropriate 
exclusions  from  the  prospective 
pa5maent  system.  The  purpose  of 
excluding  entities  from  the  prospective 
payment  system  is  to  address  situations 
in  which  the  principles  of  prospective 
payment  do  not  apply  well.  The 
considerations  underlying  exclusions 
may  not  apply  to  situations  involving  a 
“hospital  within  a  hospital.”  If  an  entity 
is  effectively  part  of  another  hospital 
and  the  principles  of  prospective 
payment  do  apply  well  to  the 
organization  as  a  whole,  then  it  would 
not  be  appropriate  to  exclude  part  of 
that  organization  from  the  prospective 
payment  system. 

Moreover,  we  believe  that  granting 
exclusion  to  a  “hospital  within  a 
hospital”  may  be  ccaitrary  to  the 
statutc»ry  scheme.  The  statute  provides 
for  exclusion  of  certain  types  of 


hospitals  and  certain  types  of  hospital 
units.  Significantly,  the  statute  does  not 
provide  for  exclu^on  of  Icmg-term  care 
imits.  A  “hospital  within  a  hospital” 
may  essentially  be  a  long-term  care  unit 
of  another  hospital.  We  beUeve  these 
distinctions  are  meaningful  and  that  it 
would  undermine  the  distinctions  if  we 
allowed  exclusion  of  entities  that  are 
essentially  long-t^m  care  imits. 

Thus,  in  order  to  prevent  exclusions 
that  are  contrary  to  the  purpose  of  the 
statute  and  to  the  statutory  scheme,  we 
proposed  additional  criteria  for  entities 
seeking  exclusion.  Sections  1102  and 
1871  of  the  Act  confer  authority  on  the 
Secretary  to  establish  rules  and 
regulations  as  may  be  necessary  to 
administer  the  Medicare  program. 

Conmient:  Some  commenters 
indicated  that  the  new  criteria  would 
not  eliminate  the  possibility  that  some 
entities  may  be  able  to  circumvent  the 
prospective  payment  systems.  Several 
commenters  suggested  that,  instead  of 
imposing  structural  criteria  for 
determining  when  an  entity  quahfies  as 
a  bona  fide  separate  hospital,  we  should 
develop  criteria  that,  like  those  for 
rehabilitation  hospitals  and  units,  are 
specific  to  the  types  of  care  or  services 
furnished.  Another  commenter 
recommended  that  we  accept  individual 
States’  standards  for  long-term  care 
hospitals  instead  of  adopting  the 
proposed  requirements.  Some 
commenters  stated  that  a  facility  being 
operated  as  a  long-term  care  unit  rather 
than  a  separate  hospital  would  be 
expected  to  receive  most  of  its  patients 
on  referral  from  the  host  hospital.  Thus, 
one  commenter  recommended  that,  in 
addition  to  meeting  other  criteria,  a 
long-term  care  hospital  must  show  that 
it  has  some  admissions  from  hospitals 
other  than  the  one  with  whidi  it  shares 
a  building  or  campus.  Another 
commenter  recommended  that  requiring 
a  minimum  percentage  of  admissions 
from  hospitals  other  than  the  one  in 
which  it  is  located  be  adopted  as  an 
alternative  to  the  proposed  criteria.  Still 
another  commenter  recommended  that  a 
long-term  care  hospital  be  required  to 
have  at  least  75  pCTcent  of  its 
admissions  from  entities  to  vdiich  it  is 
not  related  by  common  control,  as 
defined  in  §  413.17(b)(3). 

Response:  Although  we  recognize  that 
the  proposed  criteria  may  not  prevent 
all  attempts  to  circumvent  the 
prospective  payment  systems,  we  do 
expect  them  to  identify  situations  when 
exclusion  is  appropriate,  and  thus 
address  the  potential  abuses  of  the 
exclusion  provisions.  We  do  not  agree 
that  the  intended  effect  of  the  proposals 
could  be  achieved  through  service- 
specific  criteria.  The  problem  the 
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proposals  were  designed  to  deal  with 
does  not  relate  to  the  scope  ot  types  of 
services  avaikUe  in  facilities,  iktt  to  the 
organizational  integrity  of  entities 
seeking  exclusion  from  the  pcospective 
payment  systems  as  separate  hospitals^^ 
if  ft  “hospital  within  a  hospital”  is  really 
part  of  anoth^  hospital  and  the 
principles  of  the  pirospective  payment 
system  would  apply  to  the  organization 
as  a  whole,  then  the-  “hospital  within  a 
hospital”  should  tkot  receive  an 
exclusion. 

Also,  although  long-term  care 
hosjHtals  are  required  to  cranply  with 
licensure  or  oth^  State  laws  affecting 
patient  health  and  safety,  we  do  not 
agree  that  it  would  be  appropriate 
simply  to  adopt  whoever  requirements 
a  particular  State  might  impose  ont  long¬ 
term  care  hospitals  as  the  basis  for 
excluiiion  ham  the  {nospeedve  payment 
systems:  on  the  contrary  ,  we  believe 
excluskxt  decisions  should  be  made 
under  a  uniferm  national  policy. 

With  regard  to  the  suggestions  that  we 
adopt  a  standard  related  to  the  source  of 
a  hospital’s  patientSy  we  agree  that  the 
extent  to  which  a  facility  accepts 
patients  from  outside  sources  can  be  an 
important  indicator  of  its  status  as  a 
separate  facility,  not  merely  a  unit  of 
another  hospital.  In  general,  a  facility’s 
functioDal  separateness  should  be 
reflected  in  its  ability  to  attract  patients 
from  sources  other  than  the  hospital  that 
serves  as  its  host.  For  example,  if  a 
facility  receives  all  (or  nearly  aU)  of  its 
admissions  independently  (that  is,  from 
outside  sources),  it  can  reasonably  be 
assumed  to  be  functioaing  separately 
from  the  host  hospital.  In.  such  a  case, 
the  fact  that  it  shared  services  and 
facilities  with  the  host  hospital  would 
not  necessarily  be  an  indication  that 
exclusion  is  inappropriate.  On  the  other 
hand,  if  a  facility  has  no  more  than  a 
bare  majority  (for  example,  51  or  55 
percent)  of  its  admissions  from  other 
sources,  and  does  not  meet  the  other 
criteria  for  separateness,  the  facility  may 
be  dependent  upton  the  host  hospital  for 
both  services  arid  patients.  In  such 
cases,  we  do  not  believe  it  can  or  should 
be  seen  as  functionally  or  structurally 
separate  from  the  host  hospital;, 
therefore,  the  payment  considerations 
underlying  exclusion  do  not  apply  and 
exclusion  would  be  inappropriate. 

On  the  other  hand,  the  level  of 
outside  referrals  required  should  not  be 
set  so  high  as  to  discourage  use  of  the 
facility  by  the  host  facility  as  well  as  by 
others  in  the  community.  To  balance 
these  opposing  concerns,  we  are 
revising  §  412.23  to  adopt  a  75  percent 
referral  standard  as  an  alternative 
criterion  to  the  proposed  criteria.  Under 
this  approach,  a  hospital  may  olitein  an 


exclusioo  either  by  meeting  the  criteria 
relating  to  organizational  and  functional 
separateness  in  §  412.23(^(3  )(i).  or  by 
meeting  the  ocganizatiooal  separateness 
criteria  (that  is,  §  412.23CeK3Hi)  (A) 
through  (fl))  eod  by  showing  that, 
during  the  qualifying  period  used,  to 
establish  compliance  with  the  length  cd 
stay  requirement,  at  least  75  percent  of 
the  hospital’s  inpatient  prapulatioii  were 
referred  to  it  from  a  source  other  than 
a  bospit^  occupying  spiece  in  the  same 
buildiDg  or  on  the  same  campus  We 
believe  allowing  a  hospital  to  qualify 
under  either  of  these  ahera^ves  will 
mitigate  the  concent,  expressed  by 
commenters  about  cost-effectiveness 
and  the  status  of  satellite  facilities 
(discussed  below),  while  still  helping  to. 
avoid  CTTEumvention  of  the  rules 
governing  exclusion  from  the 
prospective  payment  systems. 

We  recognize  that  in  determining  the 
level  oi  otttside  referrals  needed  to 
permit  a  long-term  care  exclusion  for  a 
hospital  operating  in  the  same  building 
or  on  the  same  camptus  as  another,  we 
could  have  rfiosen  a  percentage  higher 
or  lower  than  75  percent  We  adopted 
this  level  of  outside  referrals  as  a 
qualifying  level  not  only  because  it  was 
•  recommended  by  a  commenter  hut  also 
because  we  believe  it  is  indicative  of 
situatioBS  when  a  hospital  is  sufficiently 
separate  so  that  the  reasons  underlying 
exclusioos  do  apply.  At  the  same  tirae, 
it  prevents  exclusion  for  a  facility  that 
is  not  a  functicntaliy  sepiarate  hospital 
meeting  community  needs  for  long-term 
care,  but  may  be  a  paper  entity  for 
which  the  reasons  uriderlying 
exclusions  do  not  apply. 

In  adopting  this  criterion,  we  etre 
aware  of  the  pKissibility  that  some 
facilities  may  attempt  to  adopt 
reciprocal  referral  arrangements  under 
which  one  so-called  “hospital  within  a 
hospital”  would  refer  patients  to 
another  such  entity,  thus  establishing 
“hospitals”  that  are  not  true  community 
institutions  but  in  effect  operate  as 
mutually  supportive  hospital  units.  We 
plan  to  monitor  the  referral  patterns  of 
facilities  that  obtain  prospjective 
payment  system  exclusion  under  the 
criterion  based  on  their  inpjatient 
populatioD,  and  may  propose  further 
changes  to  the  regulations  or  take  other 
actions  as  needed. 

Comment:  Two  commenters  stated 
that  the  new  exclusion  criteria  for  long¬ 
term  care  hospitals  app>ear  to  have  been 
designed  to  prevent  inappropriate 
exclusion  of  long-stay  units  of 
prosp»ective  payment  systems  hospitals. 
As  pFop)06ed,  however,  the  criteria 
would  also  prevent  a  current  long-term 
care  hospital  from  keeping  its  long-term 
care  exclusion  if  it  sets  up  a  sfrp>arate 


rehabilitatioB.  hospital  on  its  campus  or 
in  its  facility,  in  order  to  avoid  actual 
and  potential  p)robleias.  (One  ho^tal 
apparently  faces  an  actual  pnobkfn  in 
providing  rehabilitation  services  at  costs 
less  than  its  TEFRA  hmits,  since  those 
limits  reflect  a  base  year  during  which 
it  furnished  virtually  no  rehabilitative 
cara  TIm’  hospital  also  faces  a  potential 
problem,  in  if  it  remains  a  single 
long-term  care  hospital  it  may  not 
qu^ify  for  p)ayTnent  under  whatever 
prospective  payment  system  is  finally 
adopted  for  rehahilitatkm  hospitals  and 
units.)  To  avoid  this  result,  one 
commenter  recommended  that  the 
proposed  regulations  be  revised  to  apply 
only  to  applicant  long-term  care 
hospitals  set  up  in  the  same  building  or 
on  the  same  campus  as  prospective 
payment  systems  hospitals,  or  that 
existing  long-term  care  hospitals  be 
exempted  from  the  new  criteria. 

Another  commenter  suggested  that  the 
new  criteria  be  applied  more  liberally  in 
the  ease  of  applicant  long-term  care 
hospitals  that  obtain  space  from 
hospitals  excluded  from  the  prospective 
payment  systems. 

Response:  The  new  exclusion  criteria 
were  developed  in  response  to 
situations  involving  prospective 
payment  systems  hospitals  rather  than 
currently  excluded  hospitals.  However, 
w’e  recognize  that  there  may  be  other 
situations  in  which  a  hospital  may  want 
to  reconfigure  itself  solely  to  gain  a 
reimbursement  advantage,  rather  than  to 
improve  its  quality  of  care  or  efficiency 
of  operation.  Under  these 
circumstances,  we  believe  it  is 
appropriate  to  apply  the  revised  long¬ 
term  care  exclusion  criteria  as  needed  to 
ensure  that  a  facility  is  not  able  to 
circumvent  the  prospective  payment 
systems  or  a  TEFRA  limitation  simply 
through  a  nominal  restructuring.  In 
addition,  §  413.4Q  contains  several 
provisions  that  allow  for  adjustments  to 
accommodate  changes  that  occur  after 
an  excluded  hospit^’s  base  year.  For 
these  reasons,  we  have  not  revised  the 
exclusion  criteria  for  long-term  care 
hospitals  as  requested  by  these 
commenters. 

Comment:  Some  commenters  stated 
that  the  new  exclusion  criteria  ace  not 
necessary  to  prevent  inapprcq>riate 
utilization  of  long-term  care  services, 
since  PRO  review  of  admissions  already 
achieves  this  result. 

Be&poiise:  We  recxjgnize  the 
importance  of  PRO  activities  in  assuring 
appropriate  utilization,  but  we  do  not 
believe  PRO  review  of  specific 
admissions  can  be  effective  in  dealing 
with  prc^lems  of  inappropriate 
exclusion  of  certain  types  of  facilities. 
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Comment:  A  commenter  stated  that  in 
some  cases,  long-term  care  exclusions 
have  been  granted  to  hospitals  that  lease 
space  from  another  company  to  which 
they  are  related  by  common  ownership. 
The  commenter  recommended  the  final 
rules  be  clarified  to  state  that  long-term 
care  exclusions  are  available  to 
hospitals  that  are  separately  operated 
but  are  related  through  common 
ownership. 

Response:  A  facility  may  qualify  for 
exclusion  as  long  as  it  meets  the  criteria, 
even  if  it  is  owned  by  the  same  entity 
as  a  hospital  with  which  it  shares  a 
building  or  a  campus.  A  separately 
operated  hospital  is  not  ineligible  for 
exclusion  solely  because  it  and  the  host 
facility  are  under  common  ownership. 

We  do  not  believe  that  it  is  necessary  to 
revise  the  regulations  to  clarify  this 
point. 

Comment:  Some  commenters  stated 
that  the  new  exclusion  criteria  could 
adversely  affect  the  quality  of  care 
patients  receive,  by  limiting  access  to 
care  and  by  requiring  transfers  that 
could  be  medically  inappropriate.  A 
commenter  stated  that  the  criteria  could 
lead  to  a  shortage  of  long-term  care  beds 
in  rural  areas,  and  suggested  we  either 
abandon  the  proposal  or  create  an 
exception  for  rural  facilities. 

Response:  We  agree  that  it  would  not 
be  desirable  to  limit  patients’  access  to 
long-term  care  or  to  require  medically 
inappropriate  transfers.  However,  none 
of  the  commenters  presented  any  data, 
studies,  or  other  objective  information 
to  demonstrate  that  these  results  would 
occur.  Moreover,  all  hospitals  are 
obligated  under  the  Medicare  conditions 
of  participation  (§  482.21(b))  to  have  an 
effective,  ongoing  discharge  planning 
program  that  facilitates  the  provision  of 
follow-up  care.  We  believe  this 
requirement  is  effective  in  preventing 
premature  or  inappropriate  discharges, 
but  will  investigate  fully  any  complaints 
we  receive  in  this  area.  In  this  context, 
we  note  that  the  new  criteria  are 
designed  only  to  make  appropriate 
payments,  not  to  affect  medical  practice. 

We  also  considered  the  proposal  to 
exempt  rural  facilities  from  the 
requirements:  however,  we  believe  that 
the  exclusion  provisions  can  be 
administered  most  efficiently  and 
equitably  if  we  use  a  single  set  of 
standards  for  both  urban  and  rural 
facilities.  In  addition,  we  do  not  want  to 
indirectly  encourage  the  development  of 
hospitals  within  hospitals  in  rural  areas. 
Therefore,  we  are  not  adopting  this 
suggestion. 

Comment:  A  commenter  expressed 
reservations  about  several  of  the  specific 
proposed  criteria,  saying  that  having  a 
separate  governing  body,  chief  medical 


officer,  and  chief  executive  officer  could 
impede  coordination  of  care. 

Response:  As  noted  above,  all 
hospitals  are  responsible  for  discharge 
planning,  and  they  typically  develop 
referral  and  other  relationships  with 
other  facilities  to  fulfill  this 
responsibility.  In  general,  there  is  no 
indication  that  the  independence  of 
these  facilities  impedes  the  coordination 
of  hospital  and  post-hospital  care.  Thus, 
we  do  not  believe  that  these  criteria  will 
impede  the  coordination  of  patient  care. 

Comment:  A  commenter  opposed  the 
use  of  the  definition  of  "control” 
incorporated  into  the  proposed  criteria. 
The  commenter  stated  that  “control”  is 
a  reimbursement  concept  and  that  it  is 
not  appropnate  to  apply  this  concept  for 
purposes  of  determining  whether  two 
facilities  may  be  separately  certified  for 
Medicare  participation. 

Response:  The  purpose  of  the 
proposed  criteria  is  not  to  determine 
whether  a  facility  seeking  to  participate 
in  Medicare  as  a  hospital  is  qualified  to 
do  so  \mder  the  conditions  of 
participation.  On  the  contrary,  the  goal 
of  the  criteria  is  to  limit  exclusions  to 
situations  when  exclusion  is  warranted. 
We  believe  that  it  is  appropriate  to 
adopt  the  definition  of  control  under 
§  413.17(b)(3),  which  currently  applies 
for  reimbursement  purposes,  because  it 
is  a  long-established  and  well 
understood  payment  rule  that  can  be 
readily  applied  to  this  new  situation. 

Comment:  Several  commenter^ stated 
that  the  proposals  would  increase  costs 
by  limiting  hospitals’  ability  to  share 
space  and  services.  Even  some 
commenters  who  generally  favored  the 
“core  services”  criteria  (that  is,  the 
requirement  under  proposed 
§412.23(e)(3)(v)  that  a  hospital  perform 
basic  hospital  functions  through  the  use 
of  its  employees  or  under  contract  with 
an  entity  other  than  the  hospital  from 
which  it  obtains  space)  nevertheless 
suggested  that  long-term  care  hospitals 
be  allowed  to  buy  laboratory  and 
radiology  services  from  the  host 
hospital. 

Response:  We  understand  the 
commenters’  concerns,  but  also  believe 
that  the  ability  to  provide  certain  core 
services,  including  laboratory  and 
radiology  services,  needed  by  patients 
can  be  an  important  indicator  of  the 
separateness  of  a  facility  seeking 
exclusion  as  a  long-term  care  hospital. 
Moreover,  as  noted  elsewhere  in  this 
preamble,  hospitals  that  receive  a 
certain  percentage  of  their  patients  from 
sources  other  than  the  hospital  from 
which  it  obtains  space  are  not  required 
to  meet  the  “core  services”  requirement. 
Therefore,  we  did  not  adopt  the 
recommendation  that  laboratory  and 


radiology  be  excluded  from  the  list  of 
core  services. 

Comment:  A  commenter  asked  for 
clarification  of  whether  the  additional 
criteria  would  apply  only  when  an 
applicant  long-term  care  hospital 
obtains  space  from  another  hospital,  or 
whether  they  also  would  apply  when 
the  applicant  long-term  care  hospital 
obtains  space  from  a  third  entity  that 
controls  both  hospitals. 

Response:  The  new  criteria  apply 
whenever  a  hospital  seeking  long-term 
care  exclusion  occupies  space  in  a 
building  that  is  also  used  by  another 
hospital,  or  in  a  building  that  is  located 
on  the  same  campus  as  one  or  more 
buildings  used  by  another  hospital.  If 
these  conditions  exist,  the  exclusion 
request  must  be  evaluated  under  the 
new  criteria,  regardless  of  whether  the 
space  occupied  by  the  applicant  long¬ 
term  care  hospital  is  furnished  by 
another  hospital  or  by  a  third  entity. 
However,  the  criteria  do  not  apply  if  the 
applicant  long-term  care  hospital  is  the 
only  hospital  to  occupy  space  in  the 
building  or  on  the  campus. 

The  following  examples  illustrate  this 
rule:  if  a  hospital  seeking  long-term  care 
exclusion  and  another  hospital  each 
occupy  five  floors  of  the  same  ten-story 
building,  the  new  criteria  apply.  This  is 
the  case  even  if  the  applicant  long-term 
care  hospital  does  not  lease  its  space 
from  the  other  hospital,  but  from 
another  source,  such  as  a  private  realty 
company  that  acts  only  as  a  lessor  and 
does  not  have  any  other  association 
with  the  long-term  care  hospital. 
However,  the  criteria  do  not  apply  if  the 
applicant  long-term  care  hospital 
occupies  the  entire  building,  or  if  the 
other  five  floors  are  occupied  by  an 
entity  other  than  a  hospital,  such  as  a 
health  maintenance  organization  or 
physician  professional  corporation. 
Under  these  circumstances  the  criteria 
do  not  apply,  even  if  the  space  is 
provided  to  the  applicant  long-term  care 
hospital  by  a  controlling  third  entity, 
such  as  a  chain  organization  that  owns 
or  controls  it  as  well  as  one  or  more 
other  hospitals. 

To  clarify  these  points,  we  have 
revised  §  412.23(e)  to  remove  references 
to  hospitals  that  provide  or  obtain 
space,  and  to  refer  instead  to  hospitals 
that  occupy  space  in  the  same  building 
or  on  the  same  campus. 

Comment:  A  commenter  asked 
whether  a  hospital  seeking  long-term 
care  exclusion  would  be  disqualified  if 
it  purchased  therapy  services  and 
supplies,  such  as  pharmaceuticals,  from 
the  hospital  from  which  it  obtains 
space. 

Response:  In  general,  exclusion  or 
non-exclusion  of  individual  facilities  is 
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determiued  on  a  facdhty-b-y-facility  basis 
by  the  HCFA  regional  offi^  (RO).  based 
on  the  Oddity’s  compliance  with  the 
exclusion  criteria.  We  note  that 
pharmaceutical  services  are  among  the 
core  services  that  a  hospital  must 
provide  direct!}*,  or  obtain  from  an 
entity  other  th^  the  one  with  which  it 
shares  space  in  a  bnilding  or  on  a 
hospital  campus.  However,  we  also  note 
that,  if  a  hospital  satisfies  the  75  percent 
referral  siandavd.  it  would  not  be 
disqualified  simply  because  it 
purchased  pharmaceutical  services  from 
the  host  hospital. 

Comment:  A  commenter  suggested 
that  the  term  "campus”  be  defined  more 
specifical^  as  a  continuous  parcel  of 
property  owned  by  an  applicant  long¬ 
term  care  hospital.  The  commenter 
believes  that  "campus”  should  not 
include  any  property  owned  by  an 
excluded  hospiital.  even  though  it  may 
adjoin  the  applicant  hospital’s  property. 

Response:  We  have  not  adopted  an 
explicit  definition  of  the  term 
"campus,”  but  intend  that  decisions 
about  whether  facilities  are  on  the  same 
campus  be  made  by  the  ROs  in  the 
course  of  applying  the  new  provisiorLS. 

In  making  the^  assessment^  RO  staff 
will  consider  not  only  the  ownership  of 
a  tract  of  land  but  its  actual  use.  Fea 
example,  if  a  hospital  owns  one  tract  of 
land  but  holds  an  adjacent  tract  under 
a  long-term  lease,  and  occupies  and  uses 
both  tracts  as  if  they  were  one.  the  two 
tracts  might  be  considered  the  hospital’s 
campus  regjsrdless  oi  the  ownership  of 
the  second  track  Thus,  because  of  the 
possibility  of  arrangements  such  as  this, 
we  do  not  believe  that  ownership  is  the 
sole  determinant  of  what  constitutes  a 
hospital’s  campus. 

Comment  A  commenter 
recommended  that  the  regulations  be 
revised  to  exclude  situations  in  which  a 
hospital  has  a  ma)ority  of  its  beds 
located  in  a  single  sit^  and  incurs  most 
of  its  costs  at  that  site,  but  has  a  satellite 
location  at  which  some  of  Us  beds  are 
located  in  the  same  building  as  another 
hospUaL 

Response:  We  believe  the  prof>osed 
criteria  should  be  applied  in  all  cases 
involving  {oint  occupancy  of  a  building 
or  campus  by  an  applicant  long-term 
care  hospital  and  another  hospiital.  and 
have  not  adopted  this  comment.  This 
means  that  if  a  hospital  has  established 
a  satellite  unit  within  another  hospital 
and  has  most  or  all  basic  hospital 
functions  for  the  unit  perfbrn^  by  the 
host  hospital  or  by  a  controlling  third 
entity,  the  hospital  would  not  be  able  to 
qualify  hu  a  long-term  care  exclusion 
under  the  criteria  as  proposed. 

Howev^.  the  additional  criterion 
related  to  the  sources  of  a  kmg-term  care 


hospital’s  patients  will  be  applied  with 
respect  to  the  total  patient  pc^lation  a 
hospital  treats  at  all  locations,  including 
both  base  aad  satellite  facilities.  A 
hospital  which  has  a  majodty  of  its  beds 
at  a  central  location  and  maintains  only 
a  small  number  of  satellite  beds 
probaWy  would  attract  patients  from  a 
variety  of  sources  other  than  the 
hospital(s)  in  which  its  s^Uite 
facilities  are  located,  and  thus  may  be 
able  to  meet  the  alternative  criterion 
related  to  the  sources  of  its  patients. 

Comment:  Several  commenters  noted 
that  some  long-term  care  ho^itals  have 
operated  for  many  years  by  using  space 
and  services  obtained  from  other 
hospitals,  and  that  the  'TEFRA  rates  for 
these  ho^tals  effectively  prevent 
excess  costs  at  these  facilities.  Because 
of  this,  the  conunenters  recommended 
that  we  exempt  cuirraitly  excluded 
facilities  frcnn  the  new  criteria,  or 
provide  a  facility-by-fadlity  exceptions 
process. 

Response:  We  understand  diat  some 
facilities  that  have  been  excluded  under 
their  current  forms  of  organization  for 
many  ye»s  may  not  meet  the  new 
exchi^on  criteria.  We  agree  that  it  might 
be  inequitable  to  impose  new  criteria  on 
them  effective  imro^iately.  However, 
we  believe  that  the  exclusion  provisions 
can  be  administered  most  efficiently 
and  equitably  if  we  use  a  single  set  of 
standards  for  both  currently  excluded 
hospitals  and  those  requesting  exclusion 
for  the  first  timev  We  ccxisider^  the 
suggestion  that  we  adopt  a  case-by-case 
exceptions  process,  but  we  are 
concenmd  about  the  administrattve 
burden  involved  in  such  a  process,  as 
well  as  the  difficuhy  in  setting  criteria. 
Therefore,  to  allofw  for  equitable 
treatmost  of  currently  excluded 
hospitals  while  ensuring  that  all  similar 
hospitals  eventually  will  be  subject  to 
the  same  standards,  we  are  adding 
paragraph  (eK4y  to  §412.23  to  allow 
ho^tals  with  long-tom  care  exclusions 
in  effect  for  cost  leparting  periods 
beginning  oo  or  after  October  1, 199<3, 
but  before  October  1, 1994,  an 
additional  12  months  before  the  new 
exclusion  criteria  wilt  apply.  Thus,  the 
new  exclusion  criteria  specified  in 
§  412.23(e)(3l  will  not  apply  to  those 
hospitals  until  the  start  of  tbedr  first  cost 
reporting  poiod  beginning  on  or  after 
October  1, 1995. 

B.  Misceilaneous  Comments 

Comment  Some  commenters 
recommended  that  we  revise  the 
regulations  on  exciusion.  of 
rehabilhaticHi  bo^itals  and  units  from 
the  prospective  payment  systems.  They 
suggestfd  that  four  new  medical 
conditions — oncology  cases,  pulmonary 


disorders,  cardiac  disorders,  and 
chronic  pain — ^be  added  to  the  list  of 
medical  cmklitions.  under 
§  412.23(b)(2),  that  is  used  to  identify 
hospitals  and  hospital  units  that  are 
primarily  engaged  in  intensive  inpatient 
rehabilitation. 

Response:  Although  this  issue  was  not 
addressed  in  the  May  27, 1994  proposed 
rule,  we  are  interested  in  suggestions 
regarding  charges  in  this  provision  and 
will  take  them  into  consideration  in 
deciding  what,  if  any,  future  changes  are 
appropriate. 

Comment:  Some  conunenters  stated 
that  there  is  an  increasing  need  for 
subacute  care,  which  is  not  now 
recognized  as  a  distinct  level  of  care 
under  Medicare.  The  commenters 
recommended  that  new  coverage  and 
payment  policies  specific  to  subacute 
care  be  adopted  to  respond  to  this  need. 

Response:  These  comments  ate 
similar  to  others  we  have  recently 
received  from  providers  involved  in 
treating  long-stay  patients.  These 
commenters  suggested  that  a  separate 
Medicare  benefit,  similar  to  the  hospital 
and  SNF  care  benefits,  be  developed  for 
care  that  is  variously  described  as 
“transitional”  or  "subacute.”  Wear© 
reviewing  these  suggestions  carefully, 
and  nuy  prc^>ose  new  legislation  or 
regulations  on  this  type  of  care  in  the 
future.  HowevOT.  there  is  currently  no 
Medicare  benefit  for  subacute  care,  and 
we  made  no  change  in  these  regulations 
based  on  these  commits. 

C.  Removal  of  the  1986  Malpractice 
Rule  (§413.56) 

We  proposed  to  remove  from  the 
regulations  “the  1986  malpractice  rule”, 
which  is  set  forth  at  §  413.56.  We  also 
proposed  to  remove  all  cross-references 
to  §  413.56.  This  technical  change  is 
designed  to  conform  the  regulations  to 
the  various  authorities  that  have 
previously  established  that  the  1986 
malpractice  rule  is  invalid.  See  the  May 
27, 1994  proposed  rule  for  a  detailed 
discussion  of  this  piroposed  change  (59 
FR  27751).  We  receiv^  no  comments 
and  are  adopting  the  proposal  without 
change  in  this  final  rule.  As  a  result,  the 
amended  Medicare  rules  reflect  the 
previously  established  legal  requirement 
that  reasonable  cost  reirobursCTnent  for 
provider  malpractice  insurance  cost 
claims  that  are  CTthcr  open  or  the  subject 
of  properly  pending  appeals,  must  be 
detennined  under  Ae  pre-1979 
utilization  method. 
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D.  Related  Technical  Changes 
(§§412.20,  412.22,  412.25,  412.27, 
412.29,  412.30,  412.96,  412.105, 
412.108,  412.116,  412.130,  412.71, 
413.40,  413.53,  413.174  and  482.66) 


hospital  wage  data  and  the  hospital 
wage  index  are  discussed  in  section  III 
of  this  preamble.  The  remaining 
recommendations  on  which  vfre  received 
comments  are  discussed  below. 


Comment:  ProPAC  believes  that 
annual  audits  are  necessary  to  develop 
the  data  needed  to  monitor  dialysis 
costs  over  time  and  to  ensure  that 
payments  for  dialysis  services  are 
updated  appropriately. 

Response:  We  believe  it  is  not  feasible 
at  this  time  to  conduct  annual  audits  of 
renal  facilities.  The  selection  of  a 
representative  sample  of  renal  facilities 
nationally,  the  coordination  of  the 
audits  with  fiscal  intermediaries,  and 
the  review  and  analysis  of  data  are  time 
consuming  activities.  The  audit  process 
takes  about  12  months  to  complete. 
Moreover,  audits  impose  burdens  on 
renal  facilities,  who  have  limited  staff 
resources.  We  believe  that  conducting 
audits  on  a  3-year  basis  is  a  reasonable 
alternative  to  annual  audits.  During  the 
interval,  unaudited  data  are  available 
from  HCRIS  for  ProPAC’s  analysis.  In 
addition,  prior  audit  results  can  be  used 
to  account  for  differences  between 
reported  and  audited  costs. 

Comment:  One  commenter  believes 
that  the  lack  of  a  payment  rate  increase 
for  dialysis  services  is  unfair  to  hospital- 
based  renal  facilities,  and  claims  that 
hospitals  service  a  more  resource¬ 
intensive  and  consequently  costlier 
patient  population. 

Response:  In  its  report  to  Congress, 
ProPAC  addressed  the  issue  of  the  cost 
differential  between  hospital-based 
renal  facilities  and  independent 
facilities  (see  p.  85-86).  ProPAC’s 
analyses  of  various  data  failed  to 
attribute  the  cost  difference  between 
hospital-based  and  independent  renal 
facilities  to  factors,  such  as  patient  mix, 
for  which  the  payment  system  should 
compensate.  The  data  showed  that 
higher  costs  for  hospital-based  renal 
facilities  may  be  due,  in  part,  to  “richer 
employee  skill  mix”  and  the  inclusion 
of  inpatient  dialysis  service  costs  in  the 
outpatient  department.  Furthermore, 
ProPAC  found  that  audited  cost  data  did 
not  justify  an  increase  and 
recommended  no  payment  rate  update. 

To  date,  no  study  has  clearly 
demonstrated  that  hospitals  treat  a  more 
resource-intensive,  and  consequently 
costlier,  ESRD  patient  population  than 
independent  renal  facilities.  Until  an 
ESRD  case  mix  index  is  developed  to 
adjust  payment  rates,  the  exception 
process  provides  a  mechanism  for 
adjusting  payment  rates  to  account  for 
differences  m  patient  mix. 

B.  Level  of  the  Indirect  Medical 
Education  Adjustment  to  PPS  Operating 
Payments  (Recommendation  19) 

Recommendation:  The  Commission 
recommends  that  the  indirect  medical 
education  adjustment  to  prospective 
payments  for  hospital  inpatient 


We  proposed  to  remove  the  words 
"distinct  part”,  wherever  they  appear, 
in  the  following  places: 

(a)  Section  412.20(b)(1): 

(b)  Section  412.22(b); 

(c)  The  section  title  and  paragraph  (a) 
of  §412.25; 

(d)  The  undesignated  introductory 
texts  of  §§  412.27  and  412.29; 

(e)  The  section  title  of  §  412.30; 

(f)  Section  412.96(c)(1)  and  (c)(2); 

(g)  Section  412.105(b),  (f)(5)  and 
(g)(l)(iii): 

(h)  Section  412.108(a)(2): 

(i)  Section  412.116(a)  and  (b); 

(j)  The  section  title  of  412.130; 

(k)  Section  412.130(a)(2)  and  (a)(3); 

(l)  Section  413.40(a)(2)(ii),  (b)(l)(i) 
through  (b)(l)(iii)  and  (f)(2);  and 

(m)  In  §  482.66(a)(7)(i),  the  second 
appearance  of  the  words  “distinct  part” 
are  removed. 

We  also  proposed  to  revise  the  section 
titles  of  §§  412.27  and  412.29  to  remove 
the  words  “distinct  part”  and  replace 
them  with  the  word  “excluded”. 

In  addition,  we  proposed  to  make 
technical  changes  to  §§  412.71(b), 

413.53  and  413.174(b)(4)(iv)  to  remove 
and  replace  obsolete  language  and  to 
correct  references. 

We  received  no  comments  on  the 
technical  changes  described  above. 
Therefore,  we  are  adopting  those 
changes  as  proposed. 

VII.  ProPAC  Recommendations 

As  required  by  law,  we  reviewed  the 
March  1, 1994  report  submitted  by 
ProPAC  to  Congress  and  gave  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  the  proposed  rule.  We  also 
responded  to  the  individual 
recommendations  in  the  proposed  rule. 
The  comments  we  received  on  the 
treatment  of  the  ProPAC 
recommendations  are  set  forth  below 
along  wdth  our  responses  to  those 
comments.  However,  if  we  received  no 
comments  from  the  public  concerning  a 
ProPAC  recommendation  or  our 
response  to  that  recommendation,  we 
have  not  repeated  the  recommendation 
and  response  in  the  discussion  below. 
Recommendations  9, 12,  and  13 
concerning  the  update  factors  for 
inpatient  operating  costs  are  discussed 
in  Appendix  D  to  this  final  rule. 
Recommendations  10  and  11  concerning 
the  update  factors  for  inpatient  capital 
costs  are  discussed  in  Appendix  E. 
Recommendations  15  and  16  concerning 


A.  Update  to  the  Composite  Rate  for 
Dialysis  Services  (Recommendation  14) 

Recommendation:  The  FY  1995 
update  recommendation  for  the 
composite  rate  for  dialysis  services 
accounts  for  the  following: 

•  The  projected  increase  in  the 
market  basket  for  dialysis  services  in  FY 
1995,  estimated  at  4.3  percent; 

•  A  positive  adjustment  of  0.7 
percentage  points  to  reflect  the 
additional  costs  associated  with 
scientific  and  technological  advances; 

•  A  negative  adjustment  of  1.0 
percentage  points  to  encourage 
productivity  improvements:  and 

•  A  negative  discretionary  adjustment 
of  4.0  percentage  points  to  reflect  the 
relationship  between  payments  and 
estimated  FY  1994  costs. 

This  results  in  a  net  update 
recommendation  of  0.0  percent. 

Response  in  the  Proposed  Rule:  We 
agree  with  ProPAC’s  recommendation 
not  to  propose  a  payment  rate  increase 
for  dialysis  services.  The  1991  audited 
data  support  this  decision.  As  the 
Commission  points  out,  these  data  show 
that  independent  renal  facility 
composite  payment  rates  are  higher  than 
their  Medicare  allowable  costs,  while 
hospital  renal  facilities  continue  to 
report  costs  in  excess  of  their  payment 
rates.  The  audits  did  not  provide  an 
explanation  for  the  higher  reported  costs 
of  hospital  renal  facilities  relative  to 
independent  renal  facilities.  However, 
auditors  found  that  hospital  renal 
facilities  often  fail  to  maintain  adequate 
records  for  allocation  costs  in  the  renal 
department.  Since  hospitals’  payments 
are  not  affected  by  renal  cost  reports. 
Supplement  Worksheet  I  of  HCFA- 
2552,  hospitals  do  not  always  complete 
their  cost  reports  accurately. 

Although  we  realize  the  importance  of 
regular  renal  audits,  the  budget  for 
audits  continues  to  decline.  Thus,  we  do 
not  plan  to  conduct  renal  audits  in  1994 
or  1995.  We  have  requested  funds  to 
conduct  renal  audits  in  1996.  During 
this  2-year  interval,  we  would  review 
the  1992  and  1993  cost  report  data  for 
those  renal  facilities  in  the  1991  audit 
sample. 

We  believe  that  this  analysis  will 
provide  cost  information  about  the 
ESRD  program  in  lieu  of  audited  data 
for  these  years.  Furthermore,  it  will 
provide  a  basis  for  analyzing  cost  data 
over  time  and  allow  for  better 
comparison  of  audited  and  unaudited 
costs. 
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operating  costs  be  reduced  from  its 
current  level  of  7.7  percent  to  7.0 
percent  for  fiscal  year  1995.  This 
reduction  should  be  implemented  with 
the  anticipated  decrease  in  indirect 
medical  education  payments  returned  to 
all  hospitals  through  a  proportionate 
increase  in  the  standardized  payment 
amounts.  The  Commission  also 
recommends  continuation  of  the 
indirect  medical  education  adjustment 
to  operating  payments  until  an 
alternative  system  of  compensating 
appropriately  for  the  higher  costs  of 
patient  care  in  teaching  institutions  is 
fully  operational. 

Response  in  the  Proposed  Rule:  The 
first  part  of  this  recommendation  is 
identical  to  ProPAC’s  recommendation 
on  the  level  of  the  IME  adjustment  for 
FY  1994,  to  which  we  responded  in  the 
May  26, 1993  proposed  rule  (58  FR 
30255)  and  September  1, 1993  final  rule 
(58  FR  46326)  containing  the  changes  to 
the  prospective  payment  systems  for  FY 
1994.  We  agree  that  the  IME  adjustment 
should  be  reduced.  Although  we  have 
disagreed  with  ProPAC  in  the  past  over 
the  degree  of  reduction,  we  have 
proposed  reductions  as  part  of  the 
President’s  budgets  for  the  last  several 
years. 

With  respect  to  ProPAC’s 
methodology  for  estimating  the  indirect 
cost  effect  of  teaching  without 
accounting  for  the  DSH  adjustment,  we 
explained  our  opposition  to  this 
suggestion  in  the  September  1, 1993 
final  rule  (58  FR  46328).  To  reiterate, 
our  analysis  indicates  that  there  is 
evidence  of  significantly  higher  costs 
related  to  DSH  among  urban  hospitals 
with  100  or  more  beds  (see  O’Dougherty 
et  al..  Health  Care  Financing  Review, 
Winter  1992,  p.  31).  Since  these 
hospitals  receive  over  96  percent  of  all 
DSH  payments,  we  believe  ProPAC’s 
claim  that  “DSH  payments  generally  do 
not  reflect  differences  in  costs”  is 
overstated.  We  do  agree,  however,  that 
the  current  level  of  DSH  payments 
exceeds  the  measured  cost  effect  of  DSH 
even  among  urban  hospitals  with  100  or 
more  beds,  fai  that  regard,  we  point  out 
that  in  the  regression  model  used  to 
estimate  the  teaching  effect,  we  did  not 
specify  the  DSH  variable  as  the  level  of 
DSH  payments,  but  instead  set  it  equal 
to  the  DSH  percentage  for  urban 
hospitals  with  100  or  more  beds  and 
zero  for  all  other  hospitals.  (For  a 
complete  description  of  our  estimating 
model,  see  the  August  30, 1991  final 
rule  implementing  the  capital 
prospective  payment  system,  56  FR 
43370.)  As  ProPAC  alludes  to  in  its 
report,  not  controlling  for  DSH  leads  to 
its  higher  IME  cost  estimate  relative  to 
our  IME  cost  estimate. 


The  remainder  of  ProPAC’s 
recommendation  raises  policy  issues 
related  to  the  appropriate  level  of  IME 
funding  as  the  transition  is  made  from 
the  current  system  to  the  new  health 
care  system.  Since  these  transition 
issues  are  currently  being  addressed  as 
part  of  the  health  care  reform  debate,  we 
are  not  responding  in  this  document  to 
this  part  of  ProPAC’s  recommendation. 

Comment:  In  commenting  on  the 
proposed  rule,  ProPAC  reiterated  much 
of  its  original  recommendation,  stating 
again  that  the  IME  adjustment  should  be 
reduced  to  7.0  in  FY  1995.  The 
Commission  continues  to  argue  that 
further  reductions  should  be  gradual 
and  occur  only  after  examination  of  the 
financial  status  of  teaching  hospitals. 

The  Commission  expressed  its 
appreciation  for  HCFA’s  explanation  of 
the  methodology  it  uses  to  control  for 
DSH  when  estimating  indirect  teaching 
costs.  The  Commission  also  indicated 
its  intent  to  continue  examining  the 
level  and  the  structure  of  the  IME 
adjustment.  Finally,  ProPAC  indicated 
support  for  the  explicit  recognition  of 
IME  by  all  payers  under  health  care 
reform,  and  called  for  Medicare  to  retain 
the  IME  adjustment  until  an  alternative 
system  was  operational. 

Response:  We  appreciate  ProPAC’s 
past  contributions  to  the  understanding 
of  the  relationship  between  patient  care 
costs  and  graduate  medical  education, 
and  anticipate  that  the  Commission  will 
continue  to  be  at  the  analytic  forefront 
of  this  important  issue. 

C.  Beneficiary  Liability  for  Hospital 
Outpatient  Services  (Recommendation 
22) 

Recommendation:  Beneficiary 
coinsurance  for  hospital  outpatient 
services  should  be  limited  to  20  percent 
of  the  Medicare-allowed  payment,  as  it 
is  in  other  settings.  For  services  not  paid 
on  a  prospective  basis,  beneficiary 
copayment  would  need  to  be  estimated 
because  it  is  not  known  at  the  time  of 
service  delivery. 

Response  in  the  Proposed  Rule:  We 
share  ProPAC’s  concern  that 
beneficiaries  may  be  paying  a 
disproportionate  share  of  the  total 
payment  for  hospital  outpatient  services 
under  the  current  cost  based  system. 
However,  we  are  in  the  process  of 
developing  a  prospective  payment 
system  for  hospital  outpatient  services 
that  will  be  moving  away  from  costs  and 
charges  as  a  basis  for  payment.  We 
believe  that  it  would  be  most 
appropriate  to  make  any  changes  to 
beneficiary  coinsurance  in  conjunction 
with  the  implementation  of  this  hospital 
outpatient  prospective  payment  system. 
Therefore,  as  we  develop  this  system. 


we  are  reviewing  the  issue  of 
beneficiary  liability  and  are  working  to 
come  up  with  an  approach  that  will  be 
fair  to  beneficiaries,  while  minimizing 
the  negative  financial  impact  on  the 
Medicare  program. 

Comment:  ProPAC  continues  to 
believe  that  the  Secretary  should  not 
delay  correcting  beneficiary  liability  for 
outpatient  services  until  the 
implementation  of  prospective  payment. 

Response:  We  understand  the  concern 
expressed  by  ProPAC.  However,  we 
continue  to  believe  that  a  meaningful 
solution  to  the  high  level  of  beneficiary 
liability  can  most  appropriately  be 
achieved  with  the  implementation  of  a 
prospective  payment  system  for  hospital 
outpatient  services  in  the  near  future. 

The  time  and  effort  needed  to  develop 
an  interim  solution  might  detract  from 
the  development  of  the  prospective 
payment  system  that  would  make 
possible  an  equitable  solution  for  all 
parties,  while  minimizing  the  negative 
financial  impact  on  the  Medicare 
program. 

VIII.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

As  discussed  in  detail  in  section  III.F 
of  this  preamble,  we  proposed  several 
changes  to  forms  used  to  gather  hospital 
wage  data,  specifically  the  Worksheet 
S-3,  Part  II,  of  the  Medicare  cost  report, 
and  the  .provider  cost  report 
questionnaire  (HCFA-339).  The  current 
information  collection  requirements 
associated  with  these  items  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  approval 
numbers  0938-0050  and  0938-0301, 
respectively.  We  proposed  that  the 
changes  to  these  forms  would  be 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994. 
However,  these  changes  will  not  be 
effective  until  OMB  approval  is  received 
under  the  authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

B.  Requests  for  Data  from  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  or  cartridges;  however,  some  files 
are  available  on  diskette.  In  our  May  27, 
1994  proposed  rule,  we  published  a  list 
of  data  sets  that  are  available  for 
purchase  (59  FR  27756).  We  received  no 
comments  concerning  this  process. 
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C.  Waiver  of  Notice  of  Proposed 
Rttiemaking  and  30-Day  Deiay  in  the 
Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  for  a  rule  to 
provide  a  period  for  public  courmerrt. 
However,  we  may  waive  that  procedure 
if  we  find  good  cause  that  prior  notice 
and  comment  are  impractical, 
unnecessary,  or  contrary  to  pubhe 
interest.  We  find  good  cause  to 
implement  this  rule  as  a  final  rule  with 
comment  period  because  the  delay 
involved  in  prior  notice  and  comment 
procedures  for  the  new  provisions  of 
this  rule  would  be  contrary  to  the  public 
interest. 

The  only  provisions  of  this  rule  that 
were  not  part  of  our  May  27, 1994, 
proposed  rule  are  those  eliminating  the 
requirement  in  42  CFR  412.230  that  an 
individual  hospital  be  located  in  an  area 
adjacent  to  the  area  to  which  it  seeks 
geographic  reclassification.  As 
discussed  in  section  III.F  of  this 
preamble,  the  MGCRB  is  required,  by 
statute,  to  issue  decisions  on  hospital 
applications  no  later  than  180  days  after 
October  1,  the  first  day  ol  the  Fecial 
fiscal  year  preceding  Ae  Federal  fiscal 
year  for  which  the  hospital  is  seeking 
reclassification.  To  be  considered  for 
reclassification  for  FY 1996,  a  hospital 
must  submit  its  application  no  later 
than  October  1, 1994.  In  this  rule,  we 
are  revising  §  412.230  to  elimmate  the 
adjacency  requirement  for  individual 
hospitals  seeldng  geographic 
reclassification  for  prospective  payment 
purposes.  We  believe  that  it  is  necessary 
to  implement  this  revision  as  part  of  this 
final  rule  to  allow  hospitals  that 
previously  would  not  have  qualified  for 
reclassification  an  opportunity  to 
submit  timely  applications  for  the  next 
MGCRB  adjudication  period.  We  find 
that  the  delay  involved  in  prior  notice 
and  comment  would  be  contrary  to  the 
public  interest  in  that  it  would  diminish 
or  eliminate  some  hospitals 
opportunities  to  file  timely  applications 
for  reclassification  for  FY  1996  and  to 
receive  the  potential  benefits  of 
reclassification. 

Timely  adjudication  is  essential  not 
only  to  ensure  that  hospitals  are  not 
deprived  of  the  statutory  right,  subject 
to  sp)ecifi«d  criteria,  to  apply  for 
reclassification  for  FY  1:996,  but  also  to 
ensure  that  the  budget  neutrality 
requirement  imp>osed  by  Congress  in 
section  1886fd)(6KDl  of  the  Act  can  be 
met  for  FY  1996  prospective  prayment 
system  rates. 

Therefore;  we  have  concluded  that  it 
is  appropriate  to  implement  the 
revisions  to  §  412.230  as  final  in  this 
instance.  However,  we  are  |»oviding  a 


60-day  period  for  public  comment,  as 
indicate  at  the  be^nning  of  this  rule, 
on  these  changes  to  the  reclassification 
criteria. 

We  also  normally  provide  a  delay  of 
30  days  in  the  effe^ve  date  of  a 
regulation.  Hoviever,  if  adherence  to 
this  procedure  would  be  impractical, 
unnecessary,  or  contrary  to  public 
interest,  we  may  waive  the  delay  in  the 
effective  date.  We  may  also  waive  the 
delay  in  the  case  of  a  rule  that  grants  an 
exemption  or  relieves  a  restriction.  We 
find  good  cause  to  waive  the  usual  30- 
day  ^lay  in  this  instance.  As  explained 
above,  it  is  essential  that  these 
provisions  have  immediate  effect,  so 
that  hospitals  will  be  able  to  apply  Cor 
reclassification  under  the  revised 
criteria  set  forth  in  this  final  rule  with 
comment  pkeriod.  A  30»-day  delay  in  the 
effective  date  could  deprive  scune 
hospitals  of  the  op>p>orlunity  to  file 
timely  appUc^cms  and  to  receive  the 
potential  benefits  of  reclassification. 
Moreover,  the  delay  would  jeopardize 
the  budget  neutrality  requirement 
describe  above.  Thus,  a  30>da!y  delay 
in  the  effective  date  would  be  contrary 
to  the  public  interest.  Therefore,  we  find 
good  cause  to  waive  the  usual  3Q-day 
delay  in  the  effective  date. 

D.  Response  to  Comments 

Because  of  die  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  “DATES"  section  of 
this  preamble,  and  we  will  respond  to 
these  comments  in  subsequent 
rulemaking  document.  Ccmments  on 
changes  to  the  criteria  for  geographic 
reclassifix:alion  will  be  consider^  if  we 
receive  them  by  the  date  specified,  in  the 
“DATES"  section  of  this  preamble.  We 
will  not  consider  comments  concemii^ 
provisions  that  remain  unchanged  fiom 
the  May  27, 1994  proposed  rule  or  that 
were  changed  based  on  public 
comments. 

List  of  Subjects 

42  CFR  Peat  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases, 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 


42  CFR  Part  466 

Grant  programs-health.  Health  care. 
Health  facilities.  Health  professions, 

Peer  Review  Organizations  (PRO), 
Reporting  and  recordkeeping 
requirements. 

42  FR  Part  482 

Grant  programs-health,  Hospitals, 
Medicaid,  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  FR  Part  485 

Grant  programs-health.  Health 
facilities,  Medicaid,  Medicare, 

Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  489 

Health  facilities,  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

A.  Part  412  is  amended  as  follows; 

PAFTT  4t2— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authcrity  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1815(e),  1820.1871, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395jg{e),  13»5i-4, 1395hh,  and 
1395ww). 

Subpart  A — General  Provisions 

§412.2  [Amended} 

2.  In  paragraph  (eU4)  oC  §  412.2, 
remove  the  words  “and  liver”  and  add, 
in  their  place,  the  words  “liver,  and 
lung”. 

Subpart  B — Hospital  Services  Subject 
to  and  Excluded  From  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  Inpatient  Capital- 
Related  Costs 

3.  In  §412.23,  paragraph  (e)  is  revised 
to  read  as  follows: 

§412.23  Exclud«i  hospitals: 
Classifications. 

***** 

(e)  Long-term  core  hospkah.  A  long¬ 
term  care  hospital  must  meet  the 
requirements  of  paragraphs  (e)(1)  and 
(e)(2)  of  this  section,  an^  where 
applicable,  the  additicmel  requirements 
in  paragraph  (eK3)  of  this  section. 

(1)  The  hospital  must  have  a  provider 
agreement  under  part  489  of  this  chapter 
to  participate  as  a  hospital. 

(2)  The  hospital  must  have  an  average 
length  of  inpatient  stay  greater  than  25 
days — 

(i)  As  computed  by  dividing  the 
number  of  total  inpatient  days  (less 
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leave  or  pass  days)  by  the  number  of 
total  discharges  for  the  hospital’s  most 
recent  complete  cost  reporting  period: 
or 

(ii)  If  a  change  in  the  hospital’s 
average  length  of  stay  is  indicated,  as 
computed  by  the  same  method  for  the 
immediately  preceding  six-month 
period. 

(3)  Except  as  provided  in  paragraph 
(e)(4)  of  this  section,  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1994,  a  hospital  Aat  occupies  space  in 
a  building  also  used  by  another  hospital, 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as 
buildings  used  by  another  hospital, 
must  meet  either  the  criteria  in 
paragraph  (e)(3)(i)  or  (e)(3)(ii)  of  this 
section. 

(i)  The  hospital  meets  the  following 
requirements: 

(A)  Separate  governing  body.  The 
hospital  has  a  governing  body  that  is 
separate  from  the  governing  body  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 
hospital’s  governing  body  is  not  under 
the  control  of  the  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus,  or  of  any  third  entity  that 
controls  both  hospitals. 

(B)  Separate  chief  medical  officer. 

The  hospital  has  a  single  chief  medical 
officer  who  reports  directly  to  the 
governing  body  and  who  is  responsible 
for  all  medical  staff  activities  of  the 
hospital.  The  chief  medical  officer  of  the 
hospital  is  not  employed  by  or  under 
contract  with  either  the  hospital 
occupying  space  in  the  same  building  or 
on  the  same  campus  or  any  third  entity 
that  controls  both  hospitals. 

(C)  Separate  medical  staff.  The 
hospital  has  a  medical  staff  that  is 
separate  from  the  medical  staff  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 
hospital’s  medical  staff  is  directly 
accountable  to  the  governing  body  for 
the  quality  of  medical  care  provided  in 
the  hospital,  and  adopts  and  enforces 
bylaws  governing  medical  staff 
activities,  including  criteria  and 
procedures  for  recommending  to  the 
governing  body  the  privileges  to  be 
granted  to  individual  practitioners. 

(D)  Chief  executive  officer.  The 
hospital  has  a  single  chief  executive 
officer  through  whom  all  administrative 
authority  flows,  and  who  exercises 
control  and  surveillance  over  all 
administrative  activities  of  the  hospital. 
The  chief  executive  officer  is  not 
employed  by,  or  imder  contract  with, 
either  the  hospital  occupying  space  in 
the  same  building  or  on  the  same 
campus  or  any  third  entity  that  controls 
both  hospitals. 


(E)  Performance  of  basic  hospital 
functions.  The  hospital  performs  the 
basic  hospital  functions  specified  in 
§§482.21  through  482.27,  482.30,  and 
482.42  of  this  chapter  through  the  use 
of  employees  or  under  contracts  or  other 
agreements  with  entities  other  than  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus,  or  a 
third  entity  that  controls  both  hospitals. 
Food  and  dietetic  services  and 
housekeeping,  maintenance,  and  other 
services  necessary  to  maintain  a  clean 
and  safe  physical  environment  could  be 
V  obtained  under  contracts  or  other 
agreements  with  the  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus,  or  with  a  third  entity  that 
controls  both  hospitals. 

(ii)  For  the  period  of  at  least  6  months 
used  to  determine  compliance  with  the 
length-of-stay  criterion  in  paragraph 
(e)(2)  of  this  section,  the  hospital  meets 
the  requirements  of  paragraphs 
(e)(3)(i)(A)  through  (e)(3)(i)(D)  of  this 
section  and  has  an  inpatient  population 
of  whom  at  least  75  percent  were 
referred  to  the  hospital  from  a  source 
other  than  another  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus. 

(4)  If  a  hospital  has  been  excluded 
from  the  prospective  payment  systems 
under  this  paragraph  for  any  cost 
reporting  period  beginning  on  or  after 
October  1, 1993,  but  before  October  1, 

1994,  the  criteria  in  paragraphs  (e)(3)  of 
this  section  do  not  apply  to  the  hospital 
until  the  hospital’s  first  cost  reporting 
period  beginning  on  or  after  October  1, 

1995. 

(5)  For  purposes  of  this  section, 
control  exists  if  an  individual  or  an 
organization  has  the  power,  directly  or 
indirectly,  significantly  to  influence  or 
direct  the  actions  or  policies  of  an  ■* 
organization  or  institution. 
***** 

§412.27  [Amended] 

4.  In  §  412.27,  the  section  heading  is 
revised  to  read  “Excluded  psychiatric 
units:  Additional  requirements.” 

§412.29  [Amended] 

5.  In  §  412.29,  the  section  heading  is 
revised  to  read  “Excluded  rehabilitation 
units:  Additional  requirements.” 

Subpart  D — Basic  Methodology  for 
Determining  Prospective  Payment 
Federal  Rates  for  Inpatient  Operating 
Costs 

6.  In  paragraph  (d)(2)  of  §  412.60,  the 
second  sentence  is  revised  to  read  as 
follows: 


§  41 2.60  DRG  classification  and  weighting 
factors. 

***** 

(d)  *  *  « 

(2)  *  *  *  If  the  intermediary  decides 
that  a  higher-weighted  DRG  should  be 
assigned,  the  case  will  be  reviewed  by 
the  appropriate  PRO  as  specified  in 
§  466.71(c)(2)  of  this  chapter. 
***** 

7.  In  §  412.63,  paragraph  (m)(l),  the 
paragraph  heading  of  paragraph  (r),  and 
paragraphs  (r)(l)  introductory  text, 
(r)(l)(i),  (r)(2)  introductory  text,  (r)(2)(i), 
and  (s)(2)  are  revised  to  read  as  follows: 

§  41 2.63  Federal  rates  for  inpatient 
operating  costs  for  fiscal  years  after 
Federal  fiscal  year  1984. 
***** 

(m)  *  *  * 

(1)  Plus,  for  hospitals  located  in  rural 
areas,  the  percentage  increase  necessary 
so  that  the  average  standardized 
amounts  computed  under  paragraph  (c) 
through  (i)  of  this  section  are  equal  to 
the  average  standardized  amounts  for 
hospitals  located  in  an  mban  area  other 
than  a  large  urban  area. 
***** 

(r)  Computing  Federal  rates  for 
inpatient  operating  costs  for  hospitals 

located  in  large  urban  and  other  areas. 

*  *  * 

(1)  For  hospitals  located  in  a  large 
urban  area  in  the  United  States  or  that 
region  respectively,  the  rate  equals  the 
product  of — 

(1)  The  adjusted  average  standardized 
amount  (computed  imder  paragraph  (c) 
of  this  section)  for  the  fiscal  year  for 
hospitals  located  in  a  large  urban  area 
in  the  United  States  or  in  that  region: 
and 

***** 

(2)  For  hospitals  located  in  an  other 
area  in  the  United  States  or  that  region 
respectively,  the  rate  equals  the  product 
of— 

(1)  The  adjusted  average  standardized 
amount  (computed  under  paragraph  (c) 
of  this  section)  for  the  fiscal  year  for 
hospitals  located  in  an  other  area  in  the 
United  States  or  that  region:  and 
***** 

(s)  *  *  * 

(2) (i)  HCFA  makes  a  midyear 
correction  to  the  wage  index  for  an  area 
only  if  a  hospital  can  show  that — 

(A)  The  intermediary  or  HCFA  made 
an  error  in  tabulating  the  hospital’s  data: 
and 

(B)  The  hospital  could  not  have 
known  about  the  error,  or  did  not  have 
the  opportunity  to  correct  the  error, 
before  the  beginning  of  the  Federal 
fiscal  year. 

(ii)  A  midyear  correction  to  the  wage 
index  is  effective  prospectively  from  the 
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date  the  change  »  made  to  the  wage 
index. 

***** 

Subparl  E— Oeterminalion  ot 
Transition  Period  Payment  Rates  for 
the  Prospective  Payment  System  for 
Inpatient  Operating  Costs 

8.  In  §  412.71,  paragraph  (b) 
introductory  text  is  revised,  paragraph 

(b)(l}  is  removed  and  paragraphs  (b)t2) 
through  (b)(8)  are  redesignated  as 
paragraphs  (b)(1)  through  (bK7).  The 
revision  is  to  read  as  follows: 

§  41 2.71  Determination  of  base-year 
inpatient  operating  costs. 
***** 

(b)  Modifications  to  base-year  costs. 
Prior  to  determining  the  hospital- 
specific  rate,  the  intermediary  will 
adjust  the  hospital’s  estimated  base-year 
inpatient  operating  costs,  as  necessary, 
to  include  malpractice  insurance  costs 
in  accordance  with  §  413.53(a)(l)(i)  of 
this  chapter,  and  exclude  the  following: 
***** 

Subpart  F — Payment  for  Outfier  Cases 

9.  In  §  412.80,  the  introductory  text  of 
paragraphs  (a)(1)  and  (aKl)(ii)  are 
revised,  and  a  new  paragraph  (a)(l)(iii) 
is  added  to  read  as  follows: 

§  41 2.80  General  provisions. 

(a)  Basic  rule.  (1)  For  discharges 
before  October  1, 1994,  except  as 
provided  in  paragraph  (a)(2)  of  this 
section  concerning  transferring 
hospitals,  HCFA  provides  for  ^ditional 
payment,  approximating  a  hospital’s 
marginal  cost  of  care  beyond  thresholds 
specified  by  HCFA,  to  a  hospital  for 
covered  inpatient  hospital  services 
furnished  to  a  Medicare  beneficiary  if 
either  of  the  conditions  specified  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
section  is  met.  For  discharges  occurring 
on  or  after  October  1, 1994,  except  as 
provided  in  paragraph  (a)C2]  of  this 
section  ccmceming  transferring 
hospitals,  HCFA  provides  for  additional 
payment,  beyond  standard  DRG 
payments,  to  a  hospital  for  covered 
inpatient  hospital  services  furnished  to 
a  Medicare  beneficiary  if  either  of  the 
conditions  specified  in  paragraphs 
(a)(l)(i)  and  (aKlKiii)  of  this  section  is 
met. 

***** 

(ii)  For  discharges  occurring  before 
Octc^r  1, 1994,  the  beneficiary’s  Icngith 
of  stay  does  not  exceed  criteria 
established  under  paragraph  (aHlKi)  of 
this  section,  but  the  hospital’s  charges 
for  covered  services  furnished  to  the 
beneficiary,  adjusted  to  operating  costs 
and.  efiiective  urith  coat  reptnling 


periods  begmniiig  on  or  after  October  1, 
1991,  capital  costs,  by  t^lying  cost-to- 
charge  ratios  as  descdbed  ia  §  412.84(h), 
exceed  the  ^ater  cA  the  fedlowing: 

*  *  * 

(iii)  For  discharges  occurring  on  or 
after  October  1, 1994,  the  beneficiary’s 
length  of  stay  does  not  exceed  criteria 
est^lished  under  paragraph  (a)(lKi)  of 
this  section,  but  the  hospital’s  charges 
for  covered  services  furnished  to  the 
beneficiary,  adjusted  to  operating  costs 
and  capital  costs  by  applying  cost-to- 
charge  ratios  as  described  in  §  412.84(h), 
exceed  the  DRG  payment  for  the  case 
plus  a  fixed  dollar  anaount  (adjusted  for 
geographic  variation  in  costs)  as 
^ecified  by  HCFA. 
***** 

10.  In  §  412.82,  paragraph  (c)  is 
revised  to  read  as  follows; 

§  41 2.82  Payment  for  extended  tengtft-of- 
stay  cases  (day  oidUcr^ 
***** 

(c)  Except  as  provided  in  §  412.86,  the 
per  diem  payin«Lt  made  under 
paragraph  (a)  of  this  section  is  derived 
by  taking  a  perc«itage  of  the  averse  p>er 
diem  payment  for  the  appUc^le  E^G, 
as  Ccd^lated  by  dividing  the  Federal 
prospective  payment  rate  far  inpatient 
operating  costs  and  inpatient  capital- 
related  costs  determined  under  subpart 
D  of  this  part,  by  the  arithmetic  mean 
length  of  stay  for  that  DRG.  HCFA  issues 
the  applicable  percentage  of  the  average 
per  diem  payment  in  the  annual 
publication  of  the  prospective  payment 
rates  in  accordance  with  §412.8Cb}. 
***** 

§  41 2.84  [Amended] 

11.  In  paragraph  (j)  of  §412.84, 
remove  the  words  percent” 
wherever  they  appear  in  the  paragraph 
and  add,  in  their  place,  the  words  ”80 
percent”. 

Subpart  G — Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

12.  In  §412.96,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  412.96  Special  treatment:  Referral 
centers. 

***** 

(d)  Payment  to  rxiral  referral  centers. 
Effective  for  discharges  occurring  on  or 
after  A{xril  1, 1986,  and  before  October 
1, 1994,  a  hospital  that  is  located  in  a 
rural  area  and  meets  the  criteria  of 
paragraphs  (b)(1),  (b)(2)  or  (c)  of  this 
section  is  paid  prospective  payments  for 
inpatient  opOTating  costs  pis*  discharge 
based  on  the  applicable  other  urban 
payment  rates  as  determined  in 


accordance  with  §  412.63,  as  adjusted  by 
the  hospital’s  area  wage  in^x. 

*  *  *  *  * 

13.  Section  412.105  is  amended  as 
follows: 

a.  Paragraph  (b)  is  revised. 

b.  In  para^aph  (d)(1),  the  phrase  “set 
forth  in  paragraph  (c)(1)  of  this  section.” 
is  revised  to  read  “set  forth  in  paragraph 
(c)  of  this  section.” 

The  revision  is  to  read  as  fellows; 

§  412. 10S  Special  treotnent;  Hospitals  that 
Incur  Indirect  costs  for  graduate  roedicat 
education  programs. 
***** 

(b)  Determination  of  suaBiber  of  beds. 
For  purposes  of  this  section,  the  number 
of  beds  in  a  hospital  is  determined  by 
counting  the  number  of  available  bed 
days  during  the  cost  reporting  period, 
not  including  nursery  beds  assigned  to 
newborns  that  are  not  in  intensive  care 
areas,  custodial  care  beds,  and  beds  in 
excluded  distinct  part  hospital  units, 
and  dividing  that  number  by  the 
number  of  days  in  the  cost  reporting 
period. 

*  *  "^  *  *  * 

14.  In  §  412.109,  a  new  paragraph  (e) 
is  added  to  read  as  follows: 

§412.109  Special  treatment  Essential 
access  community  hospitals  (EACHs). 
***** 

(e)  Review  of  HCFA  Deteaninatioa.  A 
determination  by  HCFA  that  a  ho^ntal 
does  not  meet  the  criteria  for  EACH 
designation,  or  that  a  hospital’s  EACH 
designation  should  be  tenninated,  is 
subject  to  review  under  part  405, 
subpart  R  of  this  chapter,  including  the 
time  limits  for  filing  requests  for 
hearings  as  specified  in  §§  405.1811(a> 
and  405.1841(a)(1)  and  (b)  of  this 
chapter. 

Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
Systems 

§412.113  [Amended} 

15.  Section  412.113  is  amended  as 
follows: 

a.  In  paragraph  (bK3),  the  phiase 
“Except  as  proviid^  in  §  413A6(c)(l)  of 
this  chapter,”  is  revised  to  read  “Except 
as  provided  in  §413.86Cc)  of  this 
chapter,”. 

b.  In  paragra^  (d),  remove  the  words 
"and  liver”  wherever  they  appear  and 
add,  in  their  place,  the  words  "lliver, 
and  lung”. 

Subpart  L— The  Medicare  Geographic 
Classification  Review  Board 

16.  Section  412.230  is  amended  as 
follows: 

a.  Paragraph  (a)(2)  is  removed  and 
paragraphs  (a)(3)  through  (a)(5)  are 
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redesignated  as  paragraphs  (a)(2) 
through  (a)(4). 

b.  In  redesignated  paragraph  (a)(2), 
“(a)(4)”  is  removed  and  “(a)(3)”  is 
added  in  its  place,  and  the  word 
“adjacent”  is  removed. 

c.  Redesignated  paragraph  (a)(3)(i)  is 
removed,  redesignated  paragraphs 

(a)(3)(ii)  through  (a)(3)(v)  are  further 
redesignated  as  (a)(3)(i)  through 
(a)(3)(iv),  in  redesignated  penagraph 
(a)(3)(iii)  remove  “(a)(4)”  and  add,  in  its 
place,  “(a)(3)”,  and  redesignated 
paragraph  (a)(3)(iv)  is  revised. 

d.  In  paragraphs  (b),  (c),  and  (d),  the 
word  “adjacent”  is  removed  wherever  it 
appears. 

e.  In  paragraph  (e),  the  word 
“adjacent”  is  removed  wherever  it 
appears,  the  introductory  text  of 
paragraph  (e)(2)  is  republished,  and 
paragraphs  (e)(2)(ii)(A)  and  (e)(2)(ii)(B) 
are  revised. 

The  revisions  read  as  follows: 

§  412.230  Criteria  for  an  individuai  hospital 
seeking  redesignation  to  another  rural  area 
or  an  urban  area. 

(a)  General —  *  *  * 

(3)  Special  rules  for  sole  community 

hospitals  and  rural  referral  centers — 

*  *  * 

(iv)  A  hospital  that  is  redesignated 
under  paragraph  (a)(3)  of  this  section 
may  not  be  redesignated  in  the  same 
fiscal  year  under  paragraph  (a)(2)  of  this 
section. 

***** 

(e)  Use  of  urban  or  other  rural  area’s 
wage  index —  *  *  * 

(2)  Appropriate  wage  data.  For  a  wage 
index  change,  the  hospital  must  submit 
appropriate  data  as  follows: 
***** 

(ii)  *  »  » 

(A)  The  average  hourly  wage  in  the 
area  in  which  the  hospital  is  located  and 
the  average  hourly  wage  in  the  area  to 
which  the  hospital  seeks 
reclassification.  The  wage  data  are  taken 
ft'om  the  HCFA  hospital  wage  survey 
used  to  construct  the  wage  index  in 
effect  for  prospective  payment  purposes 
during  the  fiscal  year  prior  to  the  fiscal 
year  for  which  the  hospital  requests 
reclassification  and; 

(B)  If  the  hospital  is  requesting 
reclassification  under 

§  412.230(e)(l)(iv)(B),  occupational-mix 
data  to  demonstrate  the  average 
occupational  mix  for  each  employment 
category  in  the  area  to  which  the 
hospital  seeks  reclassification. 
Occupational-mix  data  can  be  obtained 
from  surveys  conducted  by  the 
American  Hospital  Association. 

17.  In  §  412.232,  paragraph  (c)  is 
revised  to  read  as  follows: 


§  41 2.232  Criteria  (or  all  hospitals  in  a  rural 
county  seeking  urban  redesignation. 
***** 

(c)  Wage  criteria.  In  applying  the 
following  numeric  criteria,  roimding  of 
numbers  to  meet  the  qualifying 
percentages  is  not  permitted. 

(1)  Aggregate  hourly  wage.  The 
aggregate  average  hourly  wage  for  all 
hospitals  in  the  rural  coimty  must  be 
equal  to  at  least  85  percent  of  the 
average  hourly  wage  in  the  adjacent 
urban  area;  or 

(2)  Aggregate  hourly  wage  weighted 
for  occupational  mix.  The  aggregate 
average  hourly  wage  for  all  hospitals  in 
the  rural  county,  weighted  for 
occupational  categories,  is  at  least  90 
percent  of  the  average  hourly  wage  in 
the  adjacent  urban  area. 

*  *  *  *  * 

Subpart  M — Prospective  Payment 
System  for  Inpatient  Hospital  Capital 
Costs 

18.  In  §412.302,  paragraph  (c)(2)(i)(D) 
is  revised  to  read  as  follows: 

§  41 2.302  Introduction  to  capital  costs. 
***** 

(c)  *  *  * 

(2)*  *  * 

(i)*  *  * 

(D)  The  hospital  put  the  asset  into 
patient  use  on  or  before  the  later  of 
September  30, 1996  or  4  years  from  the 
date  the  certificate  of  need  was 
approved. 

***** 

§412.308  [Amended] 

19.  In  paragraph  (c)(3)  of  §  412.308, 
remove  the  phrase  “For  FY  1992 
through  FY  2001,”. 

20.  Section  412.348  is  revised  to  read 
as  follows: 

§412.348  Exception  payments. 

(a)  Definitions.  As  used  in  this 
section — 

Annual  operating  expenses.  Annual 
operating  expenses  means  the  sum  of 
net  expenses  for  all  reimbursable  cost 
centers  for  a  12  month  cost  reporting 
period.  Annual  operating  expenses  are 
obtained  from  the  Medicare  cost  report. 

Average  age  affixed  assets.  The 
average  age  of  fixed  assets  is  the  ratio  of 
accumulated  depreciation  for  buildings 
and  fixed  equipment  to  current 
depreciation  expense  for  buildings  and 
fixed  equipment.  The  average  age  of 
fixed  assets  is  determined  from 
information  on  the  Medicare  cost  report. 

Fixed  assets.  Fixed  assets  mean 
buildings  and  fixed  equipment. 

(b)  Criterion  for  additional  payment 
during  the  transition  period.  An 


additional  payment  is  made  to  a 
hospital  paid  under  either  the  fully 
prospective  payment  methodology  or 
the  hold-harmless  payment 
methodology  as  determined  under 
paragraph  (c)  of  this  section  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1991  and  before  October  1, 
2001. 

(c)  Minimum  payment  level  by  class 
of  hospital.  (1)  HCFA  establishes  a 
minimum  payment  level  by  class  of 
hospital.  The  minimum  payment  level 
for  a  hospital  will  equal  a  fixed 
percentage  of  the  hospital’s  capital- 
related  costs.  The  minimum  payment 
levels  may  be  no  greater  than  the 
percentages  of  allowable  capital-related 
costs  that  follow: 

(1)  90  percent  for  sole  community 
hospitals. 

(ii)  80  percent  for  hospitals  located  in 
an  urban  area  for  purposes  of  §^41 2.63(a) 
with  at  least  100  beds,  as  determined 
under  §  412.105(b),  that  have  a 
disproportionate  share  patient 
percentage  of  at  least  20.2  percent  as 
determined  under  §  412.106(b),  and  for 
hospitals  located  in  an  urban  area  for 
purposes  of  §  412.63(a)  with  at  least  100 
beds  that  qualify  for  disproportionate 
share  payments  under  §  412.106(c)(2). 

(iii)  70  percent  for  all  other  hospitals. 

(2)  HCFA  will  issue  the  minimum 
payment  levels  for  each  class  of  hospital 
in  determining  the  additional  exception 
payment  in  the  annual  notice  of  capital 
prospective  payment  rates,  published  in 
accordance  with  §  412.8(b). 

(d)  Additional  payments.  A  hospital  is 
entitled  to  an  additional  payment  if  its 
capital  payments  for  the  cost  reporting 
period  would  otherwise  be  less  than  the 
applicable  minimum  payment  level. 

The  additional  payment  equals  the 
difference  between  the  applicable 
minimum  payment  level  and  the  capital 
payments  ^at  the  hospital  would 
otherwise  receive  minus  any  offset 
amount  determined  under  paragraph 

(e)(2)  of  this  section. 

(e)  Determining  a  hospital’s  exception 
payment  amount — (1)  Cumulative 
comparison.  For  each  cost  reporting 
period  beginning  before  October  1, 

2001,  the  hospital’s  exception  payment 
is  determined  by  comparing  the 
cumulative  payments  made  to  the 
hospital  imder  the  capital  prospective 
payment  system  to  the  cumulative 
minimum  payment  levels  applicable  to 
the  hospital  for  each  cost  reporting 
period  subject  to  the  prospective 
payment  system. 

[2]  Offsetting  amounts.  Any  amount 
by  which  the  hospital’s  cumulative 
payments  exceed  its  ciunulative 
minimum  payment  levels  is  deducted 
from  the  additional  payment  that  would 
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otherwise  be  payable  for  a  cost  reporting 
period. 

(f)  Additional  payment  exception  for 
extraordinary'  circumstances.  (1)  A 
hospital  may  request  an  additional 
payment  if  die  hospital  incurs 
unanticipated  capital  expenditures  in 
excess  of  $5  million  (net  of  proceeds 
from  other  payment  sources  such  as 
insurance,  litigation  decisions  and  other 
State,  local  or  Federal  government 
funding  programs)  due  to  extraordinary 
circumstances  beyond  the  hospital’s 
control.  Extraordinary  circumstances 
include,  but  are  not  limited  to,  a  flood, 
fire,  or  earthquake. 

(2)  A  hospital  must  apply  to  its  HCFA 
Regional  Office  by  the  later  of  October 
1, 1992  or  180  days  after  the 
extraordinary  circumstance  causing  the 
unanticipated  expenditures  for  a 
determination  by  HCFA  of  whether  the 
hospital  is  eligible  for  an  additional 
payment  based  on  the  nature  of  the 
circumstances  and  the  amount  of 
financial  loss  documented  by  the 
hospital. 

(3)  Except  for  sole  community 
hospitals,  the  additional  payment  is 
based  on  a  minimum  payment  amount 
of  85  percent  for  Medicare’s  share  of 
allowable  capital-related  costs 
attributable  to  the  extraordinary 
circumstances.  For  sole  community 
hospitals,  the  minimum  payment 
amount  is  100  percent. 

(4)  The  minimum  payment  level 
applicable  under  paragraph  (c)(1)  of  this 
section  is  adjusted  to  take  into  account 
the  85  percent  minimum  payment  level 
(100  percent  for  sole  community 
hospitals)  under  paragraph  (f)(3)  of  this 
section  for  the  imanticipated  capital-  ’ 
related  costs.  The  additional  payment 
for  the  cost  reporting  period  equals  the 
difference  between  the  adjusted 
minimiun  payment  level  and  the  capital 
payments  die  hospital  would  otherwise 
receive  less  any  offset  amount 
determined  under  paragraph  (e)(2)  of 
this  section. 

(g)  Special  exceptions  process.  For 
eligible  hospitals  that  meet  a  project 
need  requirement,  a  project  size 
requirement,  and,  in  the  case  of  certain 
urban  hospitals,  meet  an  excess  capacity 
test,  an  additional  payment  may  be 
made  for  up  to  10  years  beyond  the  end 
of  the  capital  prospective  payment 
system  transition  period. 

(1)  Eligible  hospitals.  The  following 
classes  of  hospitals  are  eligible  to 
receive  exceptions  payments  under  this 
special  exceptions  provision: 

(i)  Sole  community  hospitals. 

(ii)  Hospitals  located  in  an  urban  area 
under  §  412.63(a)  with  at  least  100  beds, 
as  determined  under  §  412.105(b),  that 
either  have  a  disproportionate  share  of 


at  least  20.2  percent  as  determined 
under  §  412.106(b)  or  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2). 

(iii)  Hospitals  with  a  combined 
inpatient  Medicare  and  Medicaid 
utilization  of  at  least  70  percent. 

(2)  Project  need  requirement.  A 
hospital  must  show  that  it  has  obtained 
any  required  approval  fi’om  a  State  or 
local  planning  authority.  If  a  hospital  is 
not  required  to  obtain  approval  from  a 
planning  authority,  it  must  satisfy  the 
age  of  asset  test  specified  in  paragraph 
(g)(3)  of  this  section  and,  in  the  case  of 
an  urban  hospital,  the  excess  capacity 
test  under  paragraph  (g)(4)  of  this 
section. 

(3)  Age  of  assets  test.  A  hospital  must 
show  that  its  average  age  of  fixed  assets 
is  at  or  above  the  75th  percentile  for  the 
hospital’s  first  cost  reporting  period 
beginning  on  or  after  October  1, 1991. 

(4)  Excess  capacity  test  for  urban 
hospitals.  Urban  hospitals  that  are  not 
required  to  receive  approval  from  a 
State  or  local  planning  authority  must 
demonstrate  that  either — 

(i)  The  overall  average  occupancy  rate 
in  its  metropolitan  statistical  area  is  at 
least  80  percent:  or 

(ii)  After  completion  of  the  project,  its 
capacity  is  no  more  than  80  percent  of 
its  prior  capacity  (in  terms  of  bed  size). 

(5)  Project  size  requirement.  A 
hospital  must  complete,  during  the 
period  from  the  beginning  of  its  first 
cost  reporting  period  beginning  on  or 
after  October  1, 1991  to  the  end  of  its 
last  cost  reporting  period  beginning 
before  October  1,  2001,  a  project  whose 
costs  for  replacement  and/or  renovation 
of  fixed  assets  related  to  patient  care  are 
at  least: 

(i)  $200  million;  or 

(ii)  100  percent  of  its  operating  cost 
during  the  first  12  month  cost  reporting 
period  beginning  on  or  after  October  1, 
1991. 

(6)  Minimum  payment  level.  The 
minimum  payment  level  for  qualifying 
hospitals  will  be  70  percent. 

(7)  Limitation  on  the  period  for 
exception  payments.  A  qualifying 
hospital  may  receive  an  exceptions 
payment  for  up  to  10  years  from  the  year 
in  w’hich  it  completes  a  project  for 
replacement  or  renovation  of  capital 
assets  that  meets  project  need  and 
project  size  requirements  (and,  if 
applicable,  excess  capacity  test), 
provided  that  it  completes  the  project 
no  later  than  the  end  of  the  hospital’s 
last  cost  reporting  period  beginning 
before  October  1,  2001.  A  project  is 
considered  to  be  completed  when  the 
assets  are  put  into  use  for  patient  care. 

(8)  Determining  a  hospital’s  exception 
payment  amount — (i)  Cumulative 


comparison.  For  each  cost  reporting 
period,  the  hospital’s  exception 
payment  is  determined  by  comparing 
the  cumulative  payments  made  to  the 
hospital  imder  the  capital  prospective 
payment  system  to  the  cumulative 
minimum  payment  levels  applicable  to 
the  hospital  for  each  cost  reporting 
period  subject  to  the  prospective 
payment  system. 

(ii)  Ojfsetting  amounts.  Offsetting 
amounts  are  applied  in  the  following 
order — (A)  Any  amount  by  which  the 
hospital’s  cumulative  payments  exceed 
its  cumulative  minimum  payment  levels 
is  deducted  from  the  additional 
payment  that  would  otherwise  be 
payable  for  a  cost  reporting  period. 

(B)  Any  amount  by  which  the 
hospital’s  current  year  Medicare 
inpatient  operating  and  capital 
prospective  payment  system  payments 
(excluding,  if  applicable,  75  percent  of 
the  hospital’s  operating  prospective 
payment  system  disproportionate  share 
payments)  exceed  its  Medicare  inpatient 
operating  and  capital  costs  is  deducted 
from  the  additional  payment  that  would 
otherwise  be  payable  for  the  cost 
reporting  period.  For  purposes  of 
calculating  the  offset,  the  costs  and 
payments  for  services  that  are  not 
subject  to  the  hospital  inpatient 
prospective  payment  system  are 
excluded. 

(h)  Limit  on  exception  payments. 

Total  estimated  payments  under  the 
exception  process  may  not  exceed  10 
percent  of  the  total  estimated  capital 
prospective  payments  (exclusive  of 
hold-harmless  payments  for  old  capital) 
for  the  same  fiscal  year. 

§§412.20, 412.22,  412.25, 412.27,  412.29, 
412.30, 412.96,  412.105,  412.108,  412.116 
and  412.130  [Amended] 

21.  In  part  412,  remove  the  words 
“distinct  part”,  wherever  they  appear, 
in  the  following  places: 

a.  Section  412.20(b)(1); 

b.  Section  412.22(b); 

•  c.  Section  heading  of  §  412.25; 

d.  Section  412.25(a)  introductory  text; 

e.  Section  412.27,  the  introductory 
text  for  the  section; 

f.  Section  412.29,  the  introductory 
text  for  the  section; 

g.  Section  heading  of  §  412.30; 

h.  Section  412.96(c)(1)  introductory 
text  and  (c)(2)(i)  introductory  text; 

i.  Section  412.105(b),  (f)(5)  and 
(g)(l)(iii): 

j.  Section  412.108(a)(2): 

k.  Section  412.116(a)  and  (b)(1) 
introductory  text; 

l.  Section  heading  of  §  412.130;  and 

m.  Section  412.130(a)(2)  and  (a)(3). 

B.  Part  413  is  amended  as  follows: 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  43401 


PART  41  ^PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows; 

Authority:  Secs.  1102, 1814(b),  1815, 1833 
(a),  (i),  and  (n),  1861(v),  1871, 1881, 1883, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395f(b),  1395g,  13951  (a),  (i), 
and  (n),  1395x(v),  1395hh,  1395rr,  1395tt, 
and  1395ww);  sec.  104(c)  of  Public  Law  100- 
360  as  amended  by  sec.  608(d)(3)  of  Public 
Law  100-485  (42  U.S.C.  1395ww  (note))  and 
sec.  101(c)  of  Public  Law  101-234  (42  U.S.C. 
1395WW  (note)). 

Subpart  C — Limits  on  Cost 
Reimbursement 

§413.40  [Amended] 

2.  In  paragraphs  (a)(2)(ii),  (b)(l)(i) 
through  (b)(l)(iii)  and  (f)(2)  of  §  413.40, 
remove  the  words  “(distinct  parts)”  and 
“distinct  part”,  wherever  they  appear. 

Subpart  D — Apportionment 

3.  In  §413.53,  paragraph  (a)(l)(i)  is 
revised  to  read  as  follows: 

§  41 3.53  Determination  of  cost  of  services 
to  beneficiaries. 

(a)  *  *  * 

(1)  Departmental  method — (i) 
Methodology.  Except  as  provided  in 
paragraph  (a)(l)(ii)  of  this  section  with 
respect  to  the  treatment  of  the  private 
room  cost  differential  for  cost  reporting 
periods  starting  on  or  after  October  1, 
1982,  the  ratio  of  beneficiary  charges  to 
total  patient  charges  for  the  services  of 
each  ancillary  department  is  applied  to 
the  cost  of  the  department;  to  Uiis  is 
added  the  cost  of  routine  services  for 
program  beneficiaries,  determined  on 
the  basis  of  a  separate  average  cost  per 
diem  for  general  routine  patient  care 
areas  as  defined  in  paragraph  (b)  of  this 
section,  taking  into  account,  in 
hospitals,  a  separate  average  cost  per 
diem  for  each  intensive  care  unit, 
coronary  care  unit,  and  other  intensive 
care  type  inpatient  hospital  units. 
***** 

§  413.56  [Removed  and  Reserved] 

4.  Section  413.56  is  removed  and 
reserved. 

Subpart  F — Specific  Categories  of 
Costs 

5.  Section  413.86  is  amended  as 
follows: 

a.  In  paragraph  (f)(l)(ii),  the  third 
sentence  is  revised. 

b.  In  paragraph  (g)(l]  introductory 
text,  a  new  sentence  is  added  after  the 
second  sentence. 


The  revision  and  addition  are  to.read 
as  follows: 

§  41 3.86  Direct  graduate  medical 
education  payments. 
***** 

(f)*  *  * 

(D*  *  * 

(ii)  *  *  *  A  part-time  resident  counts 
as  a  partial  FTE  based  on  the  proportion 
of  allowable  time  worked  compared  to 
the  total  time  necessary  to  fill  a  full-time 
internship  or  residency  slot. 
***** 

(gj  *  *  * 

(1)  *  *  *  Effective  July  1, 1995,  an 
initial  residency  period  is  defined  as  the 
minimum  number  of  years  required  for 
board  eligibility.  •  *  * 

***** 

Subpart  G — Capital-Related  Costs 

6.  Section  413.134  is  amended  as 
follows: 

a.  In  paragraph  (d)(1),  the  phrase 
"where  permitted  under 

§  413.134(a)(3),”  is  revised  to  read 
“when  permitted  under  pciragraph  (a)(3) 
of  this  section,”. 

b.  Paragraphs  (e)(1)  and  (e)(2)(ii)  are 
revised,  and  paragraphs  (e)(2)(iii), 
(e)(2)(iv)  and  (e)(4)  are  added. 

The  revisions  and  additions  are  to 
read  as  follows; 

§  413.134  Depreciation:  Allowance  for 
depreciation  based  on  asset  costs. 
***** 

(e)  *  *  * 

(1)  Incentive.  As  an  incentive  for 
funding,  investment  income  on  funded 
depreciation  is  not  treated  as  a 
reduction  of  allowable  interest  expense 
provided  such  investment  income  is 
deposited  in,  and  becomes  part  of,  the 
funded  depreciation  account  at  the  time 
of  receipt  by  the  provider.  Investment 
income  earned  on  deposits  before  the  6- 
month  period  elapses  are  not  offset 
unless  the  deposits  are  withdrawn  for 
an  improper  purpose  during  this  period. 
If  a  provider  transfers  assets  of  the 
funded  depreciation  account  to  a  related 
organization  (for  example,  pooling  of 
several  chain  organization  providers’ 
funded  depreciation  accounts  at  the 
chain  home  office  for  investment 
purposes),  these  assets  shall  be  treated 
as  the  provider’s  funds  and  are  subject 
to  all  the  requirements  specified  in 
paragraph  (e)  of  this  section. 

(2) *  *  * 

(ii)  Borrowing  for  a  purpose  for  which 
funded  depreciation  account  funds 
should  have  been  used  makes  the 
borrowing  unnecessary  to  the  extent 
that  funded  depreciation  account  funds 
were  available  at  the  time  of  the 


borrowing.  Available  funds  in  the 
funded  depreciation  account,  to  the 
extent  of  the  unnecessary  borrowing,  are 
called  “tainted”  funds.  Interest  expense 
incurred  on  borrowing  for  a  capital 
purpose  is  not  an  allowable  cost  to  the 
extent  that  funded  depreciation  account 
funds  were  available  at  the  time  of  the 
borrowing. 

(iii)  A  provider  can  remove  the 
“unnecessary”  characterization  of 
borrowing,  and  thereby  cure  tainted 
funded  depreciation,  by  using  the 
tainted  funds  for  a  proper  purpose 
described  in  paragraph  (e)(3)(i)  of  this 
section.  However,  any  funded 
depreciation  that  existed  at  the  time  of 
the  unnecessary  borrowing  and  is  not 
classified  as  tainted  must  be  used  before 
any  of  the  tainted  funds. 

(iv)  When  only  a  portion  of  the 
borrowing  is  considered  unnecessary 
under  paragraph  (e)(2)(ii)  of  this  section, 
subsequent  repayments  of  such 
borrowing  fi’om  general  funds  are 
applied  first  to  the  allowable  portion  of 
the  borrowing  and  then,  when  all  of  the 
allowable  borrowing  is  repaid,  to  the 
unallowable  portion  of  the  borrowing. 
When  funds  ft-om  the  funded 
depreciation  account  are  used  for  the 
repayment  of  tlie  imnecessary 
borrowing,  an  equivalent  amount  of 
tainted  funds  is  cured  without  regard  to 
the  provisions  of  paragraphs  (e)(2)(ii) 
and  (e)(3)(i)(C)  of  this  section.  Similarly, 
where  general  funds  are  used  to  pay  for 
the  imallowable  borrowing  after  the 
necessary  borrowing  has  been  repaid,  an 
equivalent  amount  of  tainted  funded 
depreciation  is  cured  without  regard  to 
the  provisions  of  paragraphs  (e)(2)(ii) 
and  (e)(3)(i)(C)  of  this  section. 
***** 

(4)  Loans  from  funded  depreciation. 

(i)  When  the  general  fund  of  the 
provider  borrows  from  the  funded 
depreciation  to  obtain  working  capital 
for  normal  operating  expenses  to  furnish 
patient  care,  interest  incurred  by  the 
general  fund  is  an  allowable  operating 
cost  only  if  the  interest  expense  is 
supported  by  documents  that  evidence 
that  the  funds  were  borrowed  and  that 
payment  of  interest  and  repayment  of 
the  funds  are  required,  is  separately 
identified  in  the  provider’s  accounting 
records,  cind  meets  the  necessary  and 
proper  tests  described  in 
§§  413.153(b)(2)  and  (b)(3).  However,  if 
the  general  fund  of  the  provider  borrows 
from  the  funded  depreciation  account  to 
acquire  depreciable  assets  used  in 
furnishing  patient  care,  or  for  other 
capital  purposes  related  to  patient  care, 
interest  expense  paid  by  the  general 
fund  to  the  funded  depreciation  account 
is  not  an  allowable  cost.  Providers  are 
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expected  to  use  the  funded  depreciation 
for  these  puiposes. 

(ii)  Loans  from  funded  depreciation  to 
the  general  fund  are  considered 
investments  of  funded  depreciation,  but 
do  not  have  to  meet  the  readily 
marketable  test  described  in  paragraph 
(e)  of  this  section.  Loans  made  from 
funded  depreciation  are  subject  to  the 
requirement  that  funded  depreciation 
must  be  available  for  the  acquisition  of 
depreciable  assets  used  to  furnish 
patient  care,  or  for  other  capital 
purposes  related  to  patient  care.  Costs 
incurred  to  secure  lines  of  credit  from 
lending  institutions  to  ensure  such 
availability  are  not  allowable  costs. 

(iii)  Funding  of  depreciation  from 
general  funds  will  not  be  recognized  to 
the  extent  of  any  outstanding  loans  from 
the  funded  depreciation  account  to  the 
general  fund.  Deposits  from  the  general 
fund  into  the  funded  depreciation 
account  must  be  first  applied  to  reduce 
any  loans  outstanding  from  the  funded 
depreciation  to  the  general  fund.  When 
the  loans  are  repaid  in  full,  general 
funds  deposited  in  the  funded 
depreciation  account  are  considered  as 
repayments  of  the  general  fund. 
Therefore,  any  subsequent  interest 
expense  of  the  general  fund  paid  to  the 
funded  depreciation  fund  is  not  an 
allowable  cost. 

(iv)  A  provider  may  loan  its  funded 
depreciation  to  a  related  organization 
for  any  purpose  subject  to  the  following 
conditions: 

(A)  Authorization  for  such  a  loan  by 
the  provider’s  appropriate  managing 
body  of  the  provider,  such  as  Board  of 
Trustees  or  Board  of  Directors,  must  be 
on  file. 

(B)  The  funded  depreciation  loaned 
must  remain  available,  as  specified  in 
paragraph  (e)(2)  of  this  section,  to  the 
provider  making  the  loan.  Costs 
incurred  for  lines  of  credit  to  assure 
such  availability  are  not  allowable  costs. 
During  the  period  of  time  that  the  loan 
is  outstanding,  if  the  provider  making 
the  loan  resorts  to  outside  borrowing  for 
a  purpose  for  which  its  funded 
depreciation  should  have  been  used, 
interest  expense  on  an  amount  of  the 
outside  borrowing  up  to  the  amount  of 
the  funded  depreciation  that  should 
have  been  available  would  be 
disallowed  as  unnecessary. 

(C)  Such  loans  shall  be  considered 
investments  of  the  provider’s  funded 
depreciation,  but  the  requirement  that 
funded  depreciation  be  invested  in 
readily  marketable  investments  as 
required  in  paragraph  (e)  of  this  section 
is  waived  for  such  loans. 

(D)  The  funded  depreciation  account 
must  earn  interest  on  such  loans  at  a 
rate  that  does  not  exceed  the  rate  that 


would  be  charged  for  a  comparable  loan 
from  an  independent  lending 
institution.  TTiis  investment  income  will 
not  be  used  to  reduce  the  provider’s 
interest  expense  if  all  the  other 
conditions  in  paragraph  (e)  of  this 
section  are  met.  If  the  entity  borrowing 
the  funds  is  another  provider 
participating  in  the  Medicare  program, 
the  interest  expense  incurred  on  such 
loans  would  be  allowable  if  the  loan 
meets  all  of  the  interest  expense 
requirements  specified  in  §  413.153. 

(For  purposes  of  §  413.153(b)(3)(ii),  such 
loans  are  not  considered  to  be  with  a 
related  lender.) 

***** 

7.  In  §413.153,  paragraph  (d)(2)  is 
revised  and  a  new  paragraph  (d)(3)  is 
added  to  read  as  follows: 

§413.153  Interest  expense. 
***** 

(d)  *  *  * 

(2)  In  determining  whether  a  loan  was 
made  for  the  purpose  of  acquiring  a 
facility,  we  apply  any  owner’s 
investment  or  funds  first  to  the  tangible 
assets,  then  to  the  intangible  assets  other 
than  goodwill,  and  lastly  to  the 
goodwill.  If  the  owner’s  investment  or 
funds  are  not  sufficient  to  cover  the  cost 
allowed  for  tangible  assets,  we  apply 
funds  borrowed  to  finance  the 
acquisition  to  the  portion  of  the  allowed 
cost  of  the  tangible  assets  not  covered  by 
the  owner’s  investment,  then  to  the 
intangible  assets  other  than  goodwill, 
and  lastly  to  the  goodwill.  Repayments 
of  the  funds  borrowed  are  applied  first 
to  the  borrowing  related  to  the  tangible 
assets,  then  to  the  borrowing  related  to 
the  intangible  assets  other  than 
goodwill,  and  lastly  to  the  borrowing 
related  to  the  goodwill. 

(3)  When  a  provider  borrows  funds, 
but  only  some  of  the  funds  are 
necessary,  repayments  of  the  loan 
(principal  and  interest  portions)  are 
applied  first  to  pay  for  the  necessary 
portion  of  the  loan.  Only  after  all  of  the 
necessary  portion  of  the  loan  (principal 
and  interest)  has  been  repaid  are  any 
repayments  applied  to  the  unnecessary 
portion  of  the  loan.  Repayments  toward 
non-allowable  borrowing  pertaining  to 
assets  or  activities  not  related  to  patient 
care  are  considered  investments,  and 
the  provisions  of  paragraph  (b)(2)(iii)  of 
this  section  are  applied. 
***** 

Subpart  H — Payment  for  End-Stage 
Renal  Disease  (ESRD)  Services 

8.  In  §  413.174,  paragraph  (b)(4)(iv)  is 
revised  to  read  as  follows: 


§  41 3.1 74  Recordkeeping  and  cost 
reporting  requirements  for  outpatient 
maintenance  dialysis. 
***** 

(b)  *  *  * 

*  *.  * 

(iv)  Sections  413.64,  Payments  to 
providers,  and  §§  413.13,  413.30, 

413.35,  413.40,  413.74,  and  §§405.465 
through  405.482  of  this  chapter. 
Principles  of  reimbursement  for  services 
by  hospital-based  physicians. 

C.  Part  466  is  amended  as  follows: 

PART  466— UTILIZATION  AND 
QUALITY  CONTROL  REVIEW 

1.  The  authority  citation  for  part  466 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1154, 1159, 1866. 
and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1320C-3. 1320c-8, 1395cc,  and 
1395hh). 

Subpart  C — Review  Responsibilities  of 
Utiiization  and  Quality  Control  Peer 
Review  Organizations  (PROs) 

2.  In  §  466.71,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  466.71  PRO  review  requirements. 

*  *  *  *  * 

(c)  *  *  * 

(2)  As  directed  by  HCFA,  the  PRO 
must  review  changes  in  DRG  assignment 
made  by  the  intermediary  under  the 
provisions  of  §  412.60(d)  that  result  in 
the  assignment  of  a  higher-weighted 
DRG.  The  PRO’S  review  must  verify  that 
the  diagnostic  and  procedural 
information  supplied  by  the  hospital  is 
substantiated  by  the  information  in  the 
medical  record. 

***** 

3.  In  §  466.78,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  466.78  Responsibilities  of  health  care 
facilities. 

(a)  Every  hospital  seeking  payment  for 
services  furnished  to  Medicare 
beneficiaries  must  maintain  a  written 
agreement  with  a  PRO  operating  in  the 
area  in  which  the  hospital  is  located. 
These  agreements  must  provide  for  the 
PRO  review  specified  in  §466.71. 
***** 

D.  Part  482  is  amended  as  follows: 

PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1136, 1138, 
1814(a)(6),  1861  (e),  (f),  (r),  (v)(l)(G),  (z).  and 
(ee),  1864, 1871, 1883, 1886, 1902(a)(30).  and 
1905(a)  of  the  Social  Security  Act  (42  U.S.C. 
1302, 13206-6. 1338, 1395f(a)(6),  1395x  (e), 
(f),  (k),  (r),  (v)(l)(G),  (z).  and  (ee),  1395aa. 
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1395hh,  1395U.  1395ww,  1396a(a)(30),  and 
1396(a)). 

Subpart  E — Requirements  for  Specialty 
Hospitals 

2.  In  paragraph  (a)(7)(i)  of  §  482.66, 
the  second  sentence  is  revised  to  read  as 
follows: 

§  482.66  Special  requirements  for  hospital 
providers  of  long-term  care  services 
(“swing-beds"). 

(a)  *  *  * 

(7)  *  *  * 

(i)  *  *  *  Also  excluded  from  the  bed 
count  are  beds  in  separately  certified 
“distinct  part”  SNFs  and  NFs  and  beds 
in  a  psychiatric  or  rehabilitation  unit 
that  is  excluded  from  the  prospective 
payment  system. 

It  It  -k  it  it 

E.  Part  485  is  amended  as  follows; 

PART  485— CONDITIONS  OF 
PARTICIPATION  AND  CONDITIONS 
FOR  COVERAGE:  SPECIALIZED 
PROVIDERS 

1.  The  authority  citation  for  part  485 
continues  to  read  as  follows; 

Authority:  Secs.  1102, 1124, 1138, 1820, 
1861(aa),  and  (cc)  and  1871  of  the  Social 
Security  Act;  (42  U.S.C.  1302, 1320a-3, 
1320b-8, 1395i-4, 1395x(aa)  and  (cc)  and 
1395hh);  and  sec.  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a). 

Subpart  F — Conditions  of 
Participation:  Rural  Primary  Care 
Hospitals  (RPCHs) 

2.  Section  485.602  is  revised  to  read 
as  follows; 

§  485.602  Definitions. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise: 

Direct  services  means  services 
provided  by  employed  staff  of  the 
RPCH,  not  services  provided  through 
arrangements  or  agreements. 

3.  In  §  485.635,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  485.635  Condition  of  participation: 
Provision  of  services. 
***** 

(b)  Standard:  Direct  services — (1) 
General.  The  RPCH  staff  furnishes,  as 
direct  services,  those  diagnostic  and 
therapeutic  services  and  supplies  that 
are  commonly  furnished  in  a 
physician’s  office  or  at  another  entry 
point  into  the  health  care  delivery 
system,  such  as  a  low  intensity  hospital 
outpatient  department  or  emergency 
department.  'These  direct  services 
include  medical  history,  physical 
examination,  specimen  collection, 
assessment  of  health  status,  and 


treatment  for  a  variety  of  medical 
conditions. 

(2)  Laboratory  services.  The  RPCH 
provides,  as  direct  services,  basic 
laboratory  services  essential  to  the 
immediate  diagnosis  and  treatment  of 
the  patient  that  meet  the  standards 
imposed  under  section  353  of  the  Public 
Health  Service  Act  (42  U.S.C.  236a). 

(See  the  laboratory  requirements 
specified  in  part  493  of  this  chapter.) 

'The  services  provided  include: 

(i)  Chemical  examination  of  urine  by 
stick  or  tablet  method  or  both  (including 
urine  ketones): 

(ii)  Hemoglobin  or  hematocrit: 

(iii)  Blood  glucose: 

(iv)  Examination  of  stool  specimens 
for  occult  blood: 

(v)  Pregnancy  tests:  and 

(vi)  Primary  culturing  for  transmittal 
to  a  certified  laboratory. 

(3)  Radiology  services.  Radiology 
services  furnished  at  the  RPCH  are 
provided  as  direct  services  by  staff 
qualified  xmder  State  law,  and  do  not 
expose  RPCH  patients  or  staff  to 
radiation  hazards. 

(4)  Emergency  procedures.  In 
accordance  with  the  requirements  of 
§485.618,  the  RPCH  provides  as  direct 
services  medical  emergency  procedures 
as  a  first  response  to  common  life- 
threatening  injuries  and  acute  illness. 
***** 

F.  Part  489  is  amended  as  follows: 

PART  489— PROVIDER  AND  SUPPLIER 
AGREEMENTS 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1861, 1864, 1866, 
and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395X,  1395aa,  1395cc.  and 
1395hh). 

Subpart  I — Advance  Directives 

2.  In  §  489.102,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§  489.102  Requirements  for  providers. 

(a)  Hospitals,  rural  primary  care 
hospitals,  skilled  nursing  facilities, 
nursing  facilities,  home  health  agencies, 
providers  of  home  health  care  (and  for 
Medicaid  purposes,  providers  of 
personal  care  services),  and  hospices 
must  maintain  written  policies  and 
procedures  concerning  advance 
directives  with  respect  to  all  adult 
individuals  receiving  medical  care  by  or 
through  the  provider  and  are  required 
to: 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 


Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  23, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  August  25, 1994. 

Donna  E.  Shalala, 

Secretary. 

[Editorial  Note:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations.) 

Addendum — Schedule  of  Standardized 
Amounts  Effective  with  Discharges  On 
or  After  October  1, 1994  and  Update 
Factors  and  Rate-of-Increase 
Percentages  Effective  With  Cost 
Reporting  Periods  Beginning  On  or 
After  October  1, 1994 

/.  Summary  and  Background 

In  this  addendum,  we  are  setting  forth 
the  amounts  and  factors  for  determining 
prospective  payment  rates  for  Medicare 
inpatient  operating  costs  and  Medicare 
inpatient  capital-related  costs.  We  are 
also  setting  forth  new  rate-of-increase 
percentages  for  updating  the  target 
amounts  for  hospitals  and  hospital  units 
excluded  firom  the  prospective  payment 
system. 

For  discharges  occurring  on  or  after 
October  1, 1994,  except  for  sole 
community  hospitals,  hospitals  located 
in  Puerto  Rico,  and  hospitals  subject  to 
the  regional  floor,  each  hospital’s 
payment  per  discharge  under  the 
prospective  payment  system  is  based  on 
100  percent  of  the  Federal  national  rate. 

Sole  community  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment:  the  Federal  national  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  Hospitals  in 
Puerto  Rico  are  paid  on  the  basis  of  a 
rate  per  discharge  comprised  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9)(A)  of  the  Act).  Hospitals 
affected  by  the  regional  floor  are  paid  on 
the  basis  of  85  percent  of  the  Federal 
national  rate  and  15  percent  of  the 
Federal  regional  rate. 

As  discussed  below  in  section  II,  we 
are  making  changes  in  the 
determination  of  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs.  The  changes,  to  be 
applied  prospectively,  will  affect  the 
calculation  of  the  Federal  rates.  In 
section  III  we  discuss  changes  we  are 
making  in  the  determination  of  the 
prospective  payment  rates  for  Medicare 
inpatient  capital-related  costs.  Section 
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IV  sets  forth  our  changes  for 
determining  the  rate-of-increase  limits 
for  hospitals  excluded  from  the 
prospective  payment  system.  The  tables 
to  which  we  refer  in  the  preamble  to  the 
final  rule  are  presented  at  the  end  of  this 
addendum  in  section  V. 

II.  Changes  to  Prospective  Payment 
Rates  For  Inpatient  Operating  Costs  for 
FY 1995 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §  412.63  for  hospitals  located  outside 
of  Puerto  Rico.  The  basic  methodology 
for  determining  the  prospective 
payment  rates  for  inpatient  operating 
costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  §§  412.210  and 
412.212.  The  Federal  and  Puerto  Rico 
rate  changes  will  be  effective  with 
discharges  occurring  on  or  after  October 
1, 1994.  Below,  we  discuss  the  manner 
in  which  we  are  changing  some  of  the 
factors  used  for  determining  the 
prospective  payment  rates. 

As  discussed  in  section  IV.C  of  this 
final  rule,  section  1886(d)(3KA)(iii) 
specifies  that  for  discharges  occurring  in 
the  fiscal  year  beginning  October  1, 

1994,  the  average  standardized  amount 
for  hospitals  located  in  a  rural  area  shall 
be  equd  to  the  average  standardized 
amount  for  hospitals  located  in  any 
other  urban  area.  Pursuant  to  section 
1886(b)(3)(B)(i)(X)  of  the  Act,  we  will 
update  the  rural  standardized  amount 
by  the  amount  necessary  to  equate  the 
rural  standardized  amount  with  the 
other  urban  standardized  amount.  Since 
there  will  no  longer  be  separate  other 
urban  and  rural  stemdardized  amounts 
we  will  refer  to  the  other  urban  and 
rural  standardized  amounts  that  will  be 
effective  beginning  with  FY  1995  as  the 
“other  standardized  amount."  As 
required  by  section  1886(d)(4)(C)  of  the 
Act,  we  must  adjust  the  DRG 
classifications  and  relative  weights  for 
discharges  in  FY  1995. 

In  summary,  the  standardized 
amounts  set  forth  in  Tables  la,  lb,  and 
Ic  of  section  V  of  this  addendum  reflect 

•  Updates  of  1.1  percent  for  large 
urban  and  other  urban  hospitals  (that  is, 
the  market  basket  percentage  increase  of 
3.6  percent  minus  2.5  percentage  points) 
and  an  update  for  rural  hospitals  of 
approximately  8.4  percent  (that  is,  the 
amount  required  to  equate  the  rural 
standardized  amount  with  the  other 
urban  standardized  amount); 

•  Revised  labor  and  nonlabor  shares 
of  the  national  average  standardized 
amounts  to  reflect  the  national  average 
labor  portion  of  the  standardized 
amounts  for  urban  and  rural  hospitals 
(the  revised  labor  and  nonlabor  shares 


of  the  Puerto  Rico  standardized  amounts 
reflect  the  Puerto  Rico  average  labor 
portion  of  the  standardized  amounts  for 
urban  and  rural  hospitals); 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  sections 
1886(d)(4)(C)(iii)  and  (d)(3)(E)  of  the  Act 
by  applying  new  budget  neutrality 
adjustment  factors  to  the  urban  and 
other  standardized  amounts; 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  section 
1886(d)(8)(D)  of  the  Act  by  removing  the 
FY  1994  budget  neutrality  factor  and 
applying  a  revised  factor;  and 

•  An  adjustment  to  apply  the  revised 
outlier  offset  by  removing  the  FY  1994 
outlier  offsets  and  applying  a  new  offset. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  of  Base-Year  Costs 
or  Target  Amounts.  Section 
1886(d)(2)(A)  of  the  Act  required  the 
establishment  of  base-year  cost  data 
containing  allowable  operating  costs  per 
discharge  of  inpatient  hospital  services 
for  each  hospital.  The  preamble  to  the 
September  1, 1983  interim  final  rule  (48 
FR  39763)  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospective  payment  system  and 
how  they  are  used  in  computing  the 
F'^dordl  r£it0S 

Section  1886(d)(9)(B)(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987.  The 
September  1, 1987  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  or,  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  base  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(C)  and 
(d)(9)(B)(ii)  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs 
and,  for  Puerto  Rico,  the  updated  target 
amounts,  respectively,  be  standardized 
in  order  to  remove  from  the  cost  data 
the  effects  of  certain  sources  of  variation 
in  cost  among  hospitals.  These  include 
case  mix,  differences  in  area  wage 
levels,  cost  of  fiving  adjustments  for 
Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in 


case  mix,  wages,  cost-of-living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  no 
additional  adjustments  for  these  factors 
for  FY  1995  were  made.  That  is,  the 
standardization  adjustments  reflected  in 
the  FY  1995  standardized  amounts  are 
the  same  as  those  reflected  in  the  FY 
1994  standardized  amounts.  Sections 
1886(d)(2)(H)  and  (d)(3)(E)  of  the  Act 
require  that,  in  making  payments  under 
the  prospective  payment  system,  the 
Secretary  adjust  the  proportion  of 
payments  that  are  wage-related  (as 
estimated  by  the  Secretary  from  time  to 
time).  Beginning  with  October  1, 1990, 
when  the  market  basket  was  rebased,  we 
have  considered  71.40  percent  of  costs 
to  be  labor-related  for  purposes  of  the 
prospective  payment  system. 

2.  Computing  Urban  and  Other 
Averages  Within  Geographic  Areas. 
Beginning  in  FY  1995,  section 
1886(d)(3)  of  the  Act  requires  the 
Secretary  to  compute  two  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  one  for 
hospitals  located  in  large  urban  areas; 
and  one  for  hospitals  located  in  other 
areas.  In  addition,  imder  section 
1886(d)(9)(B)(iii)  of  the  Act,  the  average 
standardized  amount  per  discharge 
must  be  determined  for  hospitals 
located  in  large  urban  and  other  areas  in 
Puerto  Rico.  Hospitals  in  Puerto  Rico 
are  paid  a  blend  of  75  percent  of  the 
applicable  Puerto  Rico  standardized 
amount  and  25  percent  of  a  national 
standardized  payment  amount. 

Section  1886(d)(2)(D)  of  the  Act 
defines  a  “large  urban  area”  as  an  urban 
area  with  a  population  of  more  than 
1,000,000.  In  addition,  section  4009(i)  of 
Public  Law  100-203  provides  that  a 
New  England  County  Metropolitan  Area 
(NECMA)  with  a  population  of  more 
than  970,000  is  classified  as  a  large 
urban  area.  As  required  by  section 
1886(d)(2)(D)  of  the  Act,  population  size 
is  determined  by  the  Secretary  based  on 
the  latest  population  data  published  by 
the  Bureau  of  the  Census.  Urban  areas 
that  do  not  meet  the  definition  of  a 
“large  urbm  area”  are  referred  to  as 
“other  urban  areas.”  Areas  that  are  not 
included  in  MSAs  are  considered  “rural 
areas”  under  section  1886(d)(2)(D). 
Payment  for  discharges  from  hospitals 
located  in  large  urban  areas  will  be 
based  on  the  large  urban  standardized 
amount.  Payment  for  discharges  from 
hospitals  located  in  other  urban  and 
rural  areas  will  be  based  on  the  other 
standardized  amount. 

Based  on  1992  population  estimates 
published  by  the  Bureau  of  the  Census, 
56  large  urban  areas  meet  the  criteria  to 
be  defined  as  large  lurban  areas  for  FY 
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1995.  Since  the  publication  of  the 
proposed  rule,  the  Bureau  of  the  Census 
has  published  revised  population 
estimates  so  that  the  Monmouth  Ocean, 
NJ,  MSA  now  meets  the  definition  of  a 
large  urban  area.  Large  urban  areas  are 
identified  by  an  asterisk  in  Table  4a. 

Table  la  contains  the  two  national 
standardized  amounts  that  are 
applicable  to  most  hospitals.  Table  lb 
sets  forth  the  18  regional  standardized 
amounts  that  continue  to  be  applicable 
for  hospitals  located  in  census  areas 
subject  to  the  regional  floor.  Under 
section  1886(d)(9KA){ii)  of  the  Act,  the 
national  standardized  payment  amount 
applicable  to  hospitals  in  Puerto  Rico 
consists  of  the  discharge-weighted 
average  of  the  national  large  urban 
standardized  amount,  and  the  national 
other  urban  standardized  amount  (as  set 
forth  in  Table  la).  The  national  average 
standardized  amount  for  Puerto  Rico  is 
set  forth  in  Table  Ic.  This  table  also 
includes  the  two  standardized  amounts 
that  are  applicable  to  most  hospitals  in 
Puerto  Rico. 

We  note  that  on  July  5, 1994,  the 
Office  of  Management  and  Budget 
announced  the  designation  of 
Hattiesburg,  Mississippi  as  a 
Metropolitan  Statistical  Area  (MSA). 

3.  Updating  the  Average  Standardized 
Amounts.  In  accordance  with  section 
1886(d)(3)(A)  of  the  Act,  we  are 
updating  the  large  urban,  other  urban, 
and  rural  average  standardized  amounts 
for  FY  1995  using  the  applicable 
percentage  increases  specified  in  section 
1886(b)(3)(B)(i)  of  the  Act.  As  explained 
earlier,  there  are  currently  separate  large 
urban,  other  urban  and  rural 
standardized  payment  amounts.  Section 
1886(b)(3)(B)(i)(X)  of  the  Act  (as 
amended  by  section  13501(a)  of  Pub.  L. 
103-66)  specifies  the  following  update 
factors  for  the  standardized  amounts  for 
FY  1995: 

•  For  hospitals  located  in  large  urban 
and  other  urban  areas,  the  market  basket 
percentage  increase  minus  2.5 
percentage  points. 

•  For  hospitals  located  in  rural  areas, 
the  market  basket  percentage  increase 
plus  the  amount  necessary  to  make  the 
rural  standardized  amount  equal  the 
standardized  amount  for  other  urban 
areas. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 
The  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1995  is 
3.6  percent.  For  FY  1995,  this  yields  an 
update  to  the  urban  average 
standardized  amounts  of  1.1  percent 
(3.6  percent  minus  2.5  percent).  To 
satisfy  the  requirement  of  section 


1886(b)(3)(i)(X)  of  the  Act  that  the 
update  for  hospitals  located  in  a  rural 
area  be  equal  to  that  for  hospitals 
located  in  an  other  urban  area  beginning 
in  FY  1995,  we  estimate  that  an  overall 
update  of  the  market  basket  rate  of 
increase  (that  is,  3.6  percent)  plus 
approximately  4.8  percentage  points 
will  be  necessary.  Thus,  we  are 
establishing  an  update  to  the  rural 
average  standardized  amount  for  FY 
1995  of  8.4  percent. 

We  are  adjusting  the  FY  1994 
standardized  amounts  to  remove  the 
effects  of  the  FY  1994  geographic 
reclassifications  and  outlier  payments 
before  applying  the  FY  1995  updates. 
That  is,  we  are  increasing  the 
standardized  amoimts  to  restore  the 
reductions  that  were  made  for  the 
effects  of  geographic  reclassification  and 
outliers.  As  these  reductions  were  larger 
for  urban  than  rural  hospitals,  restoring 
the  reductions  results  in  a  larger 
increase  in  the  urban  standardized 
amounts  than  the  rural  standardized 
amounts.  After  applying  an  update  of 
1.1  percent  to  the  adjusted  urban 
standardized  amount,  we  estimate  that 
an  overall  update  of  7.3  percent  is 
required  to  equate  the  rural  and  other 
urban  standardized  amoimts. 

However,  the  estimated  actual 
increase  in  the  standardized  amounts 
for  rural  hospitals  will  be  less  because 
we  also  have  to  reduce  the  standardized 
amounts  for  the  effects  of  geographic 
reclassification  and  outliers.  For  FY 
1995,  there  will  be  a  single  reduction  to 
the  standardized  amounts  for  each  of 
these  factors,  rather  than  separate 
adjustments  to  the  urban  and  rural 
standardized  amounts  based  on  the 
effect  of  geographic  reclassification  and 
outliers  in  each  respective  area.  For 
instance,  in  FY  1994,  we  reduced  the 
urban  standardized  amounts  by  5.4 
percent  and  the  rural  standardized 
amounts  by  2.3  percent  to  account  for 
outliers  in  each  respective  area.  For  FY 
1995,  we  will  apply  one  adjustment  for 
the  effect  of  outliers — a  single  reduction 
in  the  standardized  amounts  of  5.1 
percent.  Similarly,  there  were  separate 
reductions  to  the  standardized  amounts 
in  FY  1994  for  the  effects  of  geographic 
reclassification  of  0.7  percent  for  urban 
hospitals  and  0.1  percent  for  rural 
hospitals.  Our  FY  1995  standardized 
,  amounts  reflect  a  single  reduction  for 
this  factor  of  0.6  percent. 

With  the  phase-out  of  the  separate 
rural  standardized  amount,  rural 
hospitals  and  other  urban  hospitals  will 
be  paid  based  on  the  same  standardized 
amount.  Since  Congress  has  mandated 
the  elimination  of  separate  payment 
rates  based  on  whether  a  hospital  is 
located  in  an  urban  or  rural  area,  we 


believe  it  is  appropriate  to  revise  the 
national  average  standardized  amounts 
based  on  national  average  labor/ 
nonlabor  shares.  As  explained  in  the 
proposed  rule,  we  are  adjusting  the 
labor  and  nonlabor  proportions  of  the 
standardized  amount  to  reflect  the 
national  average.  (We  are  revising  the 
Puerto  Rico  standardized  amounts  by 
the  average  labor  share  in  Puerto  Rico  of 
82.7  percent.)  We  are  therefore  adjusting 
the  labor/nonlabor  proportions  of  the 
standardized  amounts  that  will  be 
applicable  to  both  rural  and  urban 
hospitals  based  on  the  national  average. 
As  a  result,  the  national  average  labor 
share  (as  reflected  in  the  hospital  market 
basket)  will  equal  71.4  percent  of  the 
standardized  payment  amounts. 

Although  the  update  factor  for  FY 
1995  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B)  of  the  Act  to  report 
to  Congress  no  later  than  March  1, 1994 
on  our  initial  recommendation  of 
update  factors  for  FY  1995  for  both 
prospective  payment  hospitals  and 
hospitals  excluded  from  Ae  prospective 
payment  system.  For  general 
information  purposes,  we  published  the 
report  to  Congress  as  Appendix  C  to  the 
proposed  rule.  This  recommendation 
was  based  on  an  earlier  forecast  of  the 
hospital  market  basket  increase.  Our 
final  recommendation  on  the  update 
factors  (which  is  required  by  sections 
1886(e)(4)(A)  and  (e)(5)(A)  of  the  Act),  is 
set  forth  as  Appendix  D  to  this  final 
rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts,  a.  Recalibration 
of  DRG  Weights  tmd  Updated  Wage 
Index — Budget  Neutrality  Adjustment. 
Section  1886(d)(4)(C)(iii)  of  the  Act 
specifies  that  beginning  in  FY  1991,  the 
annual  DRG  reclassification  and 
recalibration  of  the  relative  weights 
must  be  made  in  a  manner  that  assures 
that  aggregate  payments  to  hospitals  are 
not  affected.  As  discussed  in  section  II 
of  the  preamble,  we  normalized  the 
recalibrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration.  While  this  adjustment  is 
intended  to  ensure  that  recalibration 
does  not  affect  total  payments  to 
hospitals,  our  analysis  indicates  that  the 
normalization  adjustment  does  not 
necessarily  achieve  budget  neutrality 
with  respect  to  aggregate  payments  to 
hospitals. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  based  on  new  survey 
data  no  later  than  October  1, 1990  and 
on  an  annual  basis  beginning  October  1, 
1993.  This  provision  also  requires  that 
any  updates  or  adjustments  to  the  wage 
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index  must  be  made  in  a  manner  that 
assures  that  aggregate  pajnnents  to 
hospitals  are  not  aJffected  by  the  change 
in  the  wage  index. 

To  comply  with  the  requirement  of 
section  1886(d)(4)(C)(iii)  of  the  Act  that 
the  DRG  reclassification  and 
recalibration  of  the  relative  weights  be 
budget  neutral  and  the  requirement  in 
section  1886(d)(3)(E)  of  the  Act  that  the 
updated  wage  index  be  implemented  in 
a  budget  neutral  manner,  we  compared 
aggregate  payments  using  the  FY  1994 
relative  wei^ts  and  the  wage  index 
effective  October  1, 1993  to  aggregate 
payments  using  the  proposed  FY  1995 
relative  weights  and  wage  index.  The 
same  methodology  was  used  for  the  FY 
1993  and  FY  1994  budget  neutrality 
adjustment.  (See  the  discussion  in  the 
September  1, 1992  final  rule  (57  FR 
39832).)  Based  on  this  comparison,  we 
computed  a  proposed  budget  neutrality 
adjustment  factor  equal  to  0.997647. 

The  final  budget  neutrality  adjustment 
factor  is  equal  to  0.998050.  This  budget 
neutraUty  adjustment  factor  is  appli^ 
to  the  standardized  amounts  widiout 
removing  the  effects  of  the  FY  1994 
budget  neutrality  adjustment.  We  do  not 
remove  the  prior  budget  neutrality 
adjustment  because  the  statute  requires 
that  aggregate  payments  after  the 
changes  in  the  DRG  relative  weights  and 
wage  index  equal  estimated  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  would  not 
satisfy  this  condition. 

In  addition,  we  will  continue  to  apply 
the  same  FY  1995  adjustment  factor  to 
the  hospital-specific  rates  that  are 
effective  October  1, 1994,  in  order  to 
ensure  that  we  meet  the  statutory 
requirement  that  aggregate  payments 
neither  increase  nor  decrease  as  a  result 
of  the  implementation  of  the  DRG 
weights  and  updated  wage  index.  (See 
the  discussion  in  the  September  4, 1990 
final  rule  (55  FR  36073).) 

b.  Reclassified  Hospitals — Budget 
Neutrality  Adjustment.  Section 
1886(d)(8)(B)  of  the  Act  provides  that 
certain  rural  hospitals  are  deemed  urban 
effective  with  discharges  occurring  on 
or  after  October  1, 1988.  In  addition, 
section  1886(d)(10)  of  the  Act  provides 
for  the  reclassification  of  hospitals 
based  on  determinations  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB).  Under  section 
1886(d)(10)  of  the  Act,  a  hospital  may  be 
reclassified  for  purposes  of  the 
standardized  amount  or  the  wage  index, 
or  both. 

Prior  to  FY  1995,  section 
1886(d)(8)(D)  of  the  Act  required  the 
Secretary  to  adjust  the  urban 
standardized  amounts  so  as  to  ensure 
that  total  aggregate  payments  under  the 


prospective  payment  system  after 
implementation  of  the  provisions  of 
sections  1886(d)(8)(B)  and  (C)  and 
1886(d)(10)  of  the  Act  were  equal  to  the 
aggregate  prospective  payments  that 
would  have  b^n  made  absent  these 
provisions.  The  rural  standardized 
amounts  were  also  adjusted  to  ensure 
that  aggregate  payments  to  rural 
hospitals  not  affected  by  these 
provisions  neither  increased  nor 
decreased  as  a  result  of  these  provisions. 

Beginning  October  1, 1994,  the 
Secretary  is  required  to  adjust  the 
standardized  amovmts  by  the  same 
factor  to  account  for  the  effects  of 
reclassification.  In  the  proposed  rule, 
we  applied  an  adjustment  of  0.993814  to 
ensure  that  the  effects  of  reclassification 
are  budget  neutral.  The  final  budget 
neutrality  adjustment  is  0.994055. 

The  adjustment  factors  are  applied  to 
the  standardized  amounts  after 
removing  the  effects  of  the  FY  1994 
budget  neutrality  adjustment  factors.  We 
note  that  the  proposed  FY  1995 
adjustment  reflected  wage  index  and 
standardized  amount  reclassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  March  14, 1994.  The 
final  budget  neutrality  adjustment  factor 
reflects  the  effects  of  all  reclassification 
decisions  and  changes  in  these 
decisions  resulting  fi'om  appeals  and 
review  of  the  MGCRB’s  decisions  for  FY 
1995,  or  fi-om  a  hospital’s  request  for  the 
withdrawal  of  a  reclassification. 

c.  Outliers.  Section  1886(d)(5)(A)  of 
the  Act  provides  that,  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  be  made 
for  cost  outliers.  Under  section 
1886(d)(3)(B)  of  the  Act,  the  Secretary 
has  been  required  to  separately  reduce 
the  urban  and  rural  standardized 
amounts  by  the  proportion  of  estimated 
total  DRG  payments  attributable  to 
outliers  in  each  respective  area. 
Beginning  with  FY  1995,  section 
1886(d)(3)(B)  requires  the  Secretary  to 
adjust  both  the  large  urban  and  other 
standardized  amounts  by  the  same 
factor  to  account  for  the  estimated 
proportion  of  total  DRG  payments  made 
to  outlier  cases.  Section 
1886(d)(9)(B)(iv)  of  the  Act  requires  that 
the  urban  and  other  standardized 
amounts  applicable  to  hospitals  in 
Puerto  Rico  be  reduced  by  the 
proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments.  Furthermore,  section 
1886(d)(5)(A)(iv)  of  the  Act  directs  that 
outlier  payments  in  any  year  “may  not 
be  less  than  5  percent  nor  more  than  6 
percent  of  total  payments  projected  or 
estimated  to  be  made”  based  on  the 
prospective  payment  rates. 


Section  13501(c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(Public  Law  103-66)  amended  section 
1886(d)(5)(A)  with  respect  to  outliers 
beginning  in  FY  1995.  With  regard  to 
cost  outliers,  section  13501(c)  of  Public 
Law  103-66  modifies  the  methodology 
for  determining  the  cost  outlier 
threshold.  For  discharges  occurring 
before  October  1, 1994,  a  hospital  may 
receive  payment  for  a  cost  outlier  if  the 
adjusted  costs  for  a  discharge  exceed  a 
fixed  multiple  of  the  DRG  payment  for 
the  case  or  a  fixed  dollar  amoimt. 
Effective  for  discharges  occurring  on  or 
after  October  1. 1994,  a  hospital  may 
receive  payment  for  a  cost  outlier  if 
adjusted  costs  exceed  the  DRG 
prospective  payment  rate  plus  a  fixed 
dollar  amount.  As  discussed  in  section 
rV.D  of  the  preamble,  we  refer  to  this 
revised  cost  outlier  threshold  as  “fixed 
loss.” 

Section  13501(c)  of  Public  Law  103- 
66  also  amended  section  1886(d)(5)(A) 
of  the  Act  with  respect  to  day  outliers. 
Beginning  with  FY  1995,  section 
1886(d)(5)(A)  requires  the  Secretary  to 
reduce  the  proportion  of  total  outlier 
payments  paid  under  the  day  outlier 
methodology.  Under  the  requirements  of 
section  1886(d)(5)(A)(v),  the  proportion 
of  outlier  payments  made  under  the  day 
outlier  methodology,  relative  to  the 
proportion  of  outlier  payments  made 
under  the  day  outlier  methodology  in 
FY  1994  (which  we  estimated  at  31.3 
percent  in  our  September  1, 1993  final 
rule  (58  FR  46348)),  shall  be  75  percent 
in  FY  1995,  50  percent  in  FY  1996  and 
25  percent  in  FY  1997.  After  September 
30, 1997,  the  Secretary  will  no  longer 
pay  for  day  outliers  under  the 
provisions  of  section  1886(d)(5)(A)(i). 
Again,  the  changes  required  by  section 
1886(d)(5)(A)  are  discussed  in  detail  in 
section  IV.D  of  the  preamble  to  this  final 
rule. 

i.  FY  1995  Outlier  Thresholds.  For  FY 
1994,  the  day  outlier  threshold  is  the 
geometric  mean  length  of  stay  for  each 
DRG  plus  the  lesser  of  23  days  or  3.0 
standard  deviations.  The  marginal  cost 
factor  for  day  outliers  (or  the  percent  of 
Medicare’s  average  per  diem  payment 
paid  for  each  outlier  day)  is  equal  to  55 
percent  in  FY  1994.  The  cost  outlier 
threshold  is  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$36,000  ($33,000  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  inpatient  capital-related 
costs).  The  marginal  cost  factor  for  cost 
outliers  (or  the  percent  of  costs  paid 
after  costs  for  the  case  exceed  the 
threshold)  is  75  percent.  We  applied  an 
outlier  adjustment  to  the  FY  1994 
standardized  amounts  of  0.945960  for 
the  urban  rates,  0.977157  for  the  rural 
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rates,  and  0.9454  for  the  capital  Federal 
rate. 

For  FY  1995,  we  proposed  to  set  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  22  days  or  3.0  standard 
deviations.  We  also  proposed  to  reduce 
the  marginal  cost  factor  for  each  outlier 
day  from  55  percent  to  49  percent  in  FY 
1995  in  order  to  reduce  the  proportion 
of  payments  paid  under  the  day  outlier 
methodology.  The  thresholds  that  we 
are  establishing  in  this  final  rule 
continue  to  be  the  geometric  mean 
length  of  stay  for  each  DRG  plus  the 
lesser  of  22  days  or  3.0  standard 
deviations.  However,  based  on  updated 
simulations  we  are  establishing  in  this 
final  rule  a  marginal  cost  factor  for  each 
outlier  day  of  47  percent  in  FY  1995. 

Our  policy  will  reduce  the  proportion 
of  outlier  payments  paid  to  day  outliers 
as  required  by  section  1886(d)(5)(A)  of 
the  Act.  We  proposed  to  establish  a 
fixed  loss  cost  outlier  threshold  in  FY 
1995  equal  to  the  prospective  payment 
rate  for  the  DRG  plus  $23,300  ($21,400 
for  hospitals  that  have  not  yet  entered 
the  prospective  payment  system  for 
capital-related  costs).  Additionally,  we 
proposed  to  increase  the  marginal  cost 
factor  for  cost  outliers  fi'om  75  to  80 
percent.  In  this  final  rule,  based  on 
updated  simulations,  we  are  * 

establishing  a  fixed  loss  cost  outlier 
threshold  in  FY  1995  equal  to  the 
prospective  payment  rate  for  the  DRG 
plus  $20,500  ($18,800  for  hospitals  that 
have  not  yet  entered  the  prospective 
payment  system  for  capital-related 
costs).  We  are  also  establishing  a 
marginal  cost  factor  for  cost  outliers  of 
80  percent  for  FY  1995,  as  proposed. 

Pursuant  to  section  1886(d)(5)(A)(iv) 
of  the  Act,  we  calculated  outlier 
thresholds  so  thdt  estimated  outlier 
payments  equal  5.1  percent  of  estimated 
DRG  payments. 

The  model  that  we  use  to  determine 
the  outlier  thresholds  necessary  to  target 
our  desired  outlier  payment  percentage 
for  FY  1995  uses  the  FY  1993  MedPAR 
file  and  the  most  recent  available 
information  on  hospital-specific 
payment  parameters  (such  as  the  cost- 
to-charge  ratios).  This  information  is 
based  on  the  June  1994  update  of  the 
provider-specific  file  used  in  the 
PRICER  program.  In  estimating 
payments  we  convert  billed  charges  to 
costs  for  purposes  of  estimating  cost 
outlier  payments.  As  we  explained  in 
the  September  1, 1993  final  rule  (58  FR 
46347),  before  FY  1994,  we  used  a 
charge  inflation  factor  to  adjust  charges 
to  costs;  beginning  with  FY  1994,  we  are 
using  a  cost  inflation  factor  to  estimate 
costs.  In  other  words,  instead  of 
inflating  the  FY  1993  charge  data  by  a 


charge  inflation  factor  for  2  years  in 
order  to  estimate  FY  1995  charge  data 
and  then  applying  the  cost-to-charge 
ratio,  we  adjust  the  charges  by  the  cost- 
to-charge  ratio  £md  then  inflate  the 
estimated  costs  for  2  years  of  cost 
inflation.  In  this  manner,  we 
automatically  adjust  for  any  changes  in 
the  cost-to-charge  ratios  that  may  occur, 
since  the  relevant  variable  is  the  costs 
estimated  for  a  given  case. 

In  setting  tlie  proposed  FY  1995 
outlier  thresholds,  we  used  a  cost 
inflation  factor  of  1.04735.  In  setting  the 
final  FY  1995  outlier  thresholds,  we 
used  a  cost  inflation  factor  of  1.025.  The 
difference  is  attributable  to  the  use  of 
the  cost  per  case  increase  in  PPS-9  (data 
from  cost  reporting  periods  beginning  in 
FY  92)  in  setting  the  final  FY  95  outlier 
thresholds  instead  of  the  average 
increase  in  cost  per  case  between  PPS- 

7  (data  fi’om  cost  reporting  periods 
beginning  in  FY  1990)  and  PPS-9.  This 
modification  was  introduced  after  a 
preliminary  review  of  the  cost  per  case 
increase  of  2,500  hospitals  in  PPS-10 
(data  fiom  cost  reporting  periods 
beginning  in  FY  93).  The  cost  per  case 
increase  from  PPS-9  to  PPS-10  was 
much  closer  to  the  increase  from  PPS- 

8  to  PPS-9  than  from  PPS-7  to  PPS-9. 
Thus,  for  FY  1995,  we  are  using  a  cost 
inflation  factor  based  on  the  observed 
increase  in  hospital  costs  between  PPS- 
8  and  PPS-9.  In  the  future,  we  still  plan 
to  use  2-year  averages  in  computing  the 
cost  inflation  factors,  unless  preliminary 
data  from  more  recent  years  indicate 
that  the  2-year  average  may  be 
inaccurate. 

When  we  modeled  the  combined 
operating  and  capital  outlier  payments, 
we  found  that  using  a  common  set  of 
thresholds  resulted  in  a  slightly  higher 
percentage  of  outlier  payments  for 
capital-related  costs  than  for  operating 
costs.  We  estimate  the  final  thresholds 
for  FY  1995  will  result  in  outlier 
payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  5.9 
percent  of  capital  payments  based  on 
the  Federal  rate. 

As  stated  in  the  September  1, 1993 
final  rule  (58  FR  46348),  we  have 
established  outlier  thresholds  that 
would  be  applicable  to  both  inpatient 
operating  costs  and  inpatient  capital- 
related  costs.  As  explained  earlier,  we 
are  applying  a  reduction  of 
approximately  5.1  percent  to  the  FY 
1995  standardized  amounts  to  account 
for  the  proportion  of  prospective 
payments  made  to  outliers.  The 
proposed  outlier  adjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rate  for  FY  1995 
are  as  follows: 


Operating  Standardized  Amoimt — 
0.948772 

Capital  Federal  Rate — 0.9372 
The  final  outlier  adjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rate  for  FY  1995 
are  as  follows: 

Operating  Standardized  Amount — 
0.948940 

Capital  Federal  Rate — 0.9414 
As  in  the  proposed  rule,  we  will 
apply  the  outlier  adjustment  factors 
after  removing  the  effects  of  the  FY  1994 
outlier  adjustment  factors  on  the 
standardized  amounts  and  the  capital 
Federal  rate. 

ii.  Other  Changes  Concerning 
Outliers.  Table  5  of  section  V  of  this 
addendum  contains  the  DRG  relative 
weights,  geometric  and  arithmetic  mean 
lengths  of  stay,  as  well  as  the  day  outlier 
threshold  for  each  DRG.  When  we 
recalibrate  DRG  weights,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  and  geometric  mean 
length  of  stay.  DRGs  that  do  not  have  at 
least  10  cases  are  considered  to  be  low 
volume  DRGs.  For  the  low  volume 
DRGs,  we  use  the  original  geometric 
mean  lengths  of  stay,  because  no 
arithmetic  mean  length  of  stay  was 
calculated  based  on  the  original  data. 

Table  8a  in  section  V  of  this 
addendum  contains  the  updated 
Statewide  average  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outlier  payments  for  those  hospitals 
for  which  the  intermediary  is  unable  to 
compute  a  reasonable  hospital-specific 
cost-to-charge  ratio.  These  Statewide 
average  ratios  replace  the  ratios 
published  in  the  September  1, 1993 
final  rule  (58  FR  46439),  effective 
October  1, 1994.  Table  8b  contains 
comparable  Statewide  average  capital 
cost-to-charge  ratios.  These  average 
ratios  will  be  used  to  calculate  cost 
outlier  payments  for  those  hospitals  for 
which  the  intermediary  computes 
operating  cost-to-charge  ratios  lower 
than  0.275  or  greater  than  1.310  and 
capital  cost-to-charge  ratios  lower  than 
0.013  or  greater  than  0.235.  This  range 
represents  3.0  standard  deviations  (plus 
or  minus)  from  the  mean  of  the  log 
distribution  of  cost-to-charge  ratios  for 
all  hospitals.  The  cost-to-charge  ratios  in 
Tables  8a  and  8b  will  be  applied  to  all 
hospital-specific  cost-to-charge  ratios 
based  on  cost  report  settlements 
occurring  during  FY  1995. 

Comment:  One  commenter  expressed 
concern  over  the  use  of  statewide 
averages  for  those  hospitals  in  which 
the  intermediary  computes  operating 
cost-to-charge  ratios  lower  than  the 
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minimiun  acceptable  ratio  (that  is, 
minus  3  standard  deviations  from  the 
mean).  The  commenter  stated  that  the 
minimum  threshold  created  a  clear 
incentive  for  hospitals  to  artificially 
inflate  their  gross  charges,  and 
circumvent  the  intent  that  hospitals 
only  be  paid  marginal  costs  for  outliers. 
The  commenter  recommended 
elimination  of  the  minimum  cost-to- 
charge  ratios. 

Response:  We  use  the  statewide 
average  operating  cost-to-charge  ratios 
in  cases  where  an  intermediary  is 
unable  to  compute  a  reasonable 
hospital-specific  cost-to-charge  ratio. 

Our  current  definition  of  reasonableness 
is  based  on  a  range  of  plus  or  minus  3.0 
standard  deviations  from  the  mean  of 
the  log  distribution  of  cost-to-charge 
ratios  for  all  hospitals.  We  do  not 
believe  hospitals  are  setting  their 
charges  just  to  manipulate  their  cost-to- 
charge  ratios.  In  fact,  contrary  to  the 
commenter’s  contention,  the  incentives 
a  hospital  would  have  to  maximize 
outlier  payments,  if  any,  would  be  to 
lower  charges  in  order  to  increase  its 
cost-to-charge  ratio.  Thus,  we  will 
continue  to  use  statewide  cost-to-charge 
ratios  where  the  cost-to-charge  ratio  for 
any  hospitals  falls  outside  the 
prescribed  ranges. 

iii.  FY  1993  and  FY  1994  Outlier 
Payments.  In  the  May  26, 1993  proposed 
rule  (58  FR  30271),  we  estimated  that 
actual  FY  1993  outlier  payments  would 
be  approximately  4.5  percent  of  actual 
FY  1993  total  DRG  payments.  Our 
estimates  of  actual  outlier  payments 
were  computed  by  simulating  payments 
using  actual  FY  1993  bill  data  available 
at  the  time.  Our  current  estimate  is  that 
actual  FY  1993  outlier  payments  were 
japproximately  4.2  percent  of  total  DRG 
payments.  These  estimates  are  based  on 
simulations  using  the  August  1993 
update  of  the  provider-specific  file  and 
the  August  1993  update  of  the  MedPAR 
file. 

In  the  June  4, 1992  proposed  rule  (57 
FR  23645),  we  discussed  several  factors 
that  could  explain  the  difference 
between  estimated  outlier  payments  and 
actual  outlier  payments,  relative  to  total 
DRG  payments.  With  regard  to  FY  1993 
outlier  payments,  we  note  that  the 
percentage  increase  in  the  Medicare 
case-mix  index  was  0.8  percent  between 
FY  1992  and  FY  1993,  which  was  a 
lower  rate  of  increase  than  for  prior 
years.  Although  the  case-mix  index  is 
not  a  factor  in  setting  the  outlier 
thresholds,  lower  growth  in  FY  1993 
indicates  that  the  average  severity  of 
Medicare  cases  increased  less  in  FY 
1993  than  in  prior  years. 

We  also  believe  that  use  of  a  charge 
inflation  factor  in  settifig  the  FY  1993 


outlier  thresholds  may  account  for  some 
of  the  difference.  As  we  explained  in 
our  June  4, 1992  proposed  rule,  charges 
have  historically  grown  faster  than 
costs.  In  setting  thresholds  for  FY  1993, 
we  used  the  most  recently  available 
Medicare  data,  but  that  data  contained 
2-year  old  cost-to-charge  ratios.  Thus, 
the  cost-to-charge  ratios  used  to  set  the 
FY  1993  outlier  thresholds  are  higher 
than  those  used  to  determine  payments. 
Consequently,  actual  FY  1993  outlier 
payments  as  a  percent  of  actual  total 
DRG  payments  may  be  lower  than  we 
estimated  when  setting  outlier 
thresholds. 

To  address  this  problem  in  FY  1994, 
we  began  using  a  cost  inflation  factor 
rather  than  a  charge  inflation  factor  to 
update  billed  charges  for  purposes  of 
estimating  outlier  payments.  We 
believed  that  this  refinement  would 
improve  our  estimation  methodology. 

In  the  September  1, 1993  final  rule, 
we  set  the  outlier  thresholds  so  that 
estimated  operating  outlier  payments 
were  equal  to  5.1  percent  of  estimated 
total  estimated  operating  prospective 
payments.  We  currently  estimate  that 
actual  FY  1994  outlier  payments  will  be 
3.9  percent  of  actual  FY  1994  total  DRG 
payments.  This  figure  is  based  on  a 
computer  simulation  of  payments  in  FY 
1994  using  FY  1993  bill  data. 

We  believe  that  actual  outlier 
payments  as  a  percentage  of  actual  total 
DRG  payments  may  be  lower  than 
estimated  because  actual  hospital  costs 
may  be  lower  than  reflected  in  the 
estimation  methodology.  Our  most 
recent  data  on  hospital  costs  show  a 
significant  trend  in  declining  rates  of 
increase.  Thus,  the  cost  inflation  factor 
of  8.3  percent  (based  on  the  best 
available  data)  used  to  estimate  outlier 
payments  in  setting  FY  1994  outlier 
thresholds  appears  to  have  been 
overstated.  Based  on  more  recent  data, 
we  are  using  a  cost  inflation  factor  of  2.5 
percent  to  set  outlier  payments  for  FY 
1995.  Also,  although  we  estimate  that 
actual  FY  1994  outlier  payments  will 
approximate  3.9  percent  of  actual  FY 
1994  total  DRG  payments,  we  note  that 
the  estimate  of  the  market  basket  rate  of 
increase  used  to  set  the  FY  1994  rates 
was  4.3  percentage  points,  while  the 
latest  FY  1994  market  basket  rate  of 
increase  estimate  is  2.7  percent.  Thus, 
the  net  effect  is  that  hospitals  are 
receiving  higher  FY  1994  payments  than 
would  have  been  established  based  on 
a  more  recent  forecast  of  the  market 
basket  rate  of  increase. 

Comnuent:  Some  commenters  are 
concerned  about  our  projection  that  the 
percentage  of  FY  1994  outlier  payments 
will  be  lower  than  estimated  when  we 
set  the  FY  1994  outlier  thresholds. 


These  commenters  urge  that  we 
establish  a  method  of  monitoring  outlier 
payments  during  a  fiscal  year,  so  that 
we  can  prospectively  change  the  outlier 
thresholds  in  the  event  that  projected 
outlier  payments  are  not  between  5  and 
6  percent  of  total  DRG  payments. 

Response:  We  responded  to  similar 
comments  in  the  final  rules  for  FY  1993 
(57  FR  39784)  and  FY  1994  (58  FR 
46347).  Section  1886(d)(5)(A)(iv)  of  the 
Social  Security  Act  (the  Act)  requires 
that  outlier  payments  be  between  5  and 
6  percent  of  the  total  payments 
“projected  or  estimated  to  be  made” 
based  on  diagnosis-related  group  (DRG) 
prospective  payment  system  rates  for 
discharges  in  that  year.  Pursuant  to  this 
provision,  we  calculated  the  FY  1994 
outlier  thresholds  so  that  estimated 
outlier  payments  were  5.1  percent  of 
estimated  total  DRG  payments.  We  used 
the  most  recent  Medicare  discharge  and 
hospital-specific  data  available  to 
estimate  total  payments  and  outlier 
payments.  This  is  necessarily  a 
prospective  process,  and  the  resulting 
estimate  may  prove  to  be  inaccurate.  We 
do  not  believe  that  Congress  envisioned 
we  would  revise  in  midyear  any  of  the 
estimates  of  factors  used  to  set 
prospective  payment  amounts  for  a 
given  Federal  fiscal  year.  These  factors 
include  not  only  the  outlier  thresholds, 
but  the  market  basket  rate  of  increase 
used  to  establish  the  update  factors,  the 
recalibration  of  the  DRG  rates,  and  the 
various  required  budget  neutrality 
provisions. 

Our  current  estimate  for  FY  1994 
outlier  payments  is  3.9  percent  of  total 
DRG  payments.  We  note  that  this  result 
is  mainly  due  to  the  reduction  in  the 
cost  inflation  factor  that  we  use  to  set 
the  thresholds,  from  the  8.3  percent 
level  used  t6  set  the  FY  94  thresholds 
to  the  2.5  percent  level  used  to  make 
this  estimate.  However,  as  discussed  in 
section  IV.D.  of  the  preamble  to  this 
final  rule,  we  are  addressing  this 
problem  for  FY  1995  as  part  of  our 
continuing  efforts  to  refine  the  outlier 
estimation  methodology.  Normally,  wo 
would  use  the  average  increase  in  cost 
per  case  between  PPS-7  (data  from  cost 
reporting  periods  beginning  in  FY  1990) 
and  PPS-9  (data  firom  cost  reporting 
periods  in  FY  1992)  as  the  cost  inflation 
factor  in  setting  the  FY  1995  outlier 
thresholds.  However,  after  reviewing  the 
preliminary  data  for  2500  hospitals  from 
PPS-10  (data  from  cost  reporting 
periods  in  FY  1993)  we  found  the  cost 
per  case  increase  to  be  much  closer  to 
the  PPS-9  data  than  the  PPS-7  data, 
indicating  a  continued  downward  trend 
in  the  rate  of  increase  in  hospitals  costs. 
Thus,  for  FY  95.  we  have  decided  to  use 
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solely  the  PPS-9  cost  per  case  increase 
of  2.5  percent. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
in  this  addendum.  For  discussion 
purposes,  it  is  necessary  to  present  the 
adjusted  standardized  amounts  divided 
into  labor  and  nonlabor  portions.  Tables 
la,  lb,  and  Ic,  as  set  forth  in  this 
addendum,  contain  the  actual  labor- 
related  and  nonlabor-related  shares  that 
will  be  used  to  calculate  the  prospective 
payment  rates  for  hospitals  located  in 
the  50  States,  the  District  of  Columbia, 
and  Puerto  Rico. 

1.  Adjustment  for  Area  Wage  Levels. 
Sections  1886(d)(3)(E)  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that 
an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  the  preamble,  we  discuss  certain 
revisions  we  are  making  to  the  wage 
index.  This  index  is  set  forth  in  Tables 
4a  through  4e  of  this  addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii.  Section 
1886(d)(5)(H)  of  the  Act  authorizes  an 
adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in 
Alaska  and  Hawaii.  Higher  labor-related 
costs  for  these  two  States  are  taken  into 
account  in  the  adjustment  for  area 
wages  described  above.  For  FY  1995,  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
Hawaii  will  be  made  by  the 
intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below. 


Table  of  Cost-of-Living  Adjust¬ 
ment  Factors,  Alaska  and  Hawaii 
Hospitals 


Alaska— All  areas . 

Hawaii: 

1.25 

County  of  Honolulu . 

1.225 

County  of  Hawaii . 

1.15 

County  of  Kauai  . 

1.175 

County  of  Maui . 

1.225 

County  of  Kalawao . 

1.225 

(The  above  factors  are  based  on  data  ob¬ 
tained  from  the  U.S.  Office  of  Personnel  Man¬ 
agement.) 


C.  DRG  Relative  Weights 

As  discussed  in  section  II  of  the 
preamble,  we  have  developed  a  DRG 
classification  system  for  hospital 
inpatient  discharges,  and  have 
developed  relative  weights  for  each  DRG 
that  reflect  the  resource  utilization  of 
cases  in  that  DRG  relative  to  Medicare 
cases  in  other  DRGs.  The  intermediary 
calculates  the  prospective  payment 
amount  by  multiplying  the  applicable 
standardized  amount  by  the  relative 
weight  for  the  DRG  to  which  the 
discharge  is  assigned. 

Table  5  of  section  V  of  this  addendum 
contains  the  relative  weights  that  we 
will  use  for  discharges  occurring  in  FY 
1995.  These  factors  have  been 
recalibrated  as  explained  in  section  II  of 
the  preamble. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1995 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1995: 
Prospective  payment  rate  for  all 
hospitals  located  outside  Puerto 
Rico  except  sole  community 
hospitals  =  Federal  rate. 

Prospective  payment  rate  for  sole 

community  hospitals  =  Whichever 
of  the  following  rates  yields  the 
greatest  aggregate  payment:  100 
percent  of  the  Federal  rate,  100 
percent  of  the  FY  1982  hospital- 
specific  rate,  or  100  percent  of  the 
FY  1987  hospital-specific  rate. 
Prospective  payment  rate  for  Puerto 
Rico  =  75  percent  of  the  Puerto  Rico 
rate  25  percent  of  a  discharge- 
weighted  average  of  the  large  urban, 
other  urban,  and  rural  national 
rates. 

1.  Federal  Rate.  For  discharges 
occurring  on  or  after  October  1, 1994 
and  before  October  1, 1995,  except  for 
sole  commimity  hospitals,  hospitals 
subject  to  the  regional  floor  and 
hospitals  in  Puerto  Rico,  the  hospital’s 
rate  is  comprised  exclusively  of  the 
Federal  national  rate.  Section 
1886(d)(l)(A)(iii)  of  the  Act,  as  amended 
by  section  13501(f)  if  Public  Law  103- 
66,  provides  that  the  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate  except  for  those  hospitals 
located  in  census  regions  that  have  a 
regional  rate  that  is  higher  than  the 
national  rate.  The  Federal  rate  for 
hospitals  located  in  census  regions  that 
have  a  regional  rate  that  is  hi^er  than 
the  national  rate  equals  85  percent  of 
the  Federal  national  rate  plus  15  percent 
of  the  Federal  regional  rate.  For 
discharges  occurring  on  or  after  October 
1, 1994,  hospital's  in  regions  I,  IV,  and 
VI  are  affected  by  the  regional  floor. 


The  Federal  rates  are  determined  as 
follows: 

Step  1 — Select  the  appropriate 
regional  or  national  adjusted 
standardized  amount  considering  the 
type  of  hospital  and  designation  of  the 
hospital  as  large  urban  or  other  (see 
Tables  la  and  lb,  section  V  of  this 
addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a,  4b,  and  4c, 
section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living 
adjustment  factor. 

Step  4 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  Step  3). 

Step  5 — Multiply  the  final  amount 
from  Step  4  by  the  relative  weight 
corresponding  to  the  appropriate  DRG 
(see  Table  5,  section  V  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Community  Hospitals). 
Sections  1886(d)(5)(D)(i)  and  (b)(3)(C)  of 
the  Act  provide  that  sole  community 
hospitals  are  paid  based  on  whichever 
of  the  following  rates  yields  the  greatest 
aggregate  payment:  The  Federal  rate,  the 
updated  hospital-specifrc  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1, 1983  interim 
final  rule  (48  FR  39772);  the  April  20, 
1990  final  rule  with  comment  (55  FR 
15150);  and  the  September  4, 1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
Hospital-Specific  Rates  for  FY  1995.  We 
are  increasing  the  hospital-specific  rates 
by  1.4  percent  (the  hospital  market 
basket  percentage  increase  minus  2.2 
percentage  points)  for  sole  community 
hospitals  located  in  all  areas  in  FY  1995. 
Section  1886(b)(3)(C)(ii)  of  the  Act,  as 
amended  by  section  13501(a)(2)  of 
Public  Law  103-66,  provides  that  the 
update  factor  applicable  to  the  hospital- 
specific  rates  for  sole  community 
hospitals  equals  the  update  factor  under 
section  1886(b)(3)(B)(iv)  of  the  Act, 
which  for  FY  1995,  is  the  market  basket 
rate  of  increase  minus  2.2  percentage 
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points.  Prior  to  FY  1994,  the  update  to 
the  hospital-specific  rates  was  applied 
according  to  a  hospital’s  cost  reporting 
period.  However,  beginning  with  FY 
1994,  the  update  to  &e  hospital  specific 
rate  is  applied  on  a  Federal  fiscal  year 
basis  under  amended  section 
1886(b)(3)(C)(ii).  That  section  required 
us  to  apply  the  FY  1994  update  taking 
into  account  the  portion  of  the  12- 
month  cost  reporting  period  beginning 
during  FY  1993  that  occurred  during  FY 
1994.  In  our  September  1, 1993  final 
rule  with  comment  (58  FR  46308),  we 
described  a  methodology  for  calculating 
a  "deemed  FY  1993”  update  that 
affected  payment  rates  in  FY  1994. 
However  as  discussed  in  our  June  23, 
1994  final  rule  (59  FR  32381),  we  have 
revised  our  interpretation  of  section 
1886(b)(3)(C)(ii)  and  decided  to  prorate 
the  FY  1994  applicable  update  based  on 
the  number  of  months  after  the  end  of 
a  hospital’s  cost  reporting  period  that 
occurred  in  FY  1994. 

b.  Calculation  of  Hospital-Specific 
Rate.  For  sole  community  hospitals,  the 
applicable  FY  1995  hospital-specific 
rate  will  be  calculated  by  multiplying  a 
hospital’s  deemed  hospital-specific  rate 
for  the  preceding  cost  reporting  period 
by  the  applicable  update  factor  (that  is, 

I. 4  percent).  In  addition,  the  hospital- 
specific  rate  will  be  adjusted  by  the 
budget  neutrality  adjustment  factor  (that 
is,  0.99805)  as  discussed  in  section 

II. A.4.b.  of  this  addendum.  This 
resulting  rate  will  be  used  in 
determining  the  rate  a  sole  community 
hospital  is  paid  for  its  discharges 
beginning  on  or  after  October  1, 1994, 
based  on  the  formula  set  forth  above. 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1, 1994  and  Before 
October  1, 1995.  a.  Puerto  Rico  Rate. 

The  Puerto  Rico  prospective  payment 
rate  is  determined  as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban  or  other 
designation  of  the  hospital  (see  Table 
Ic,  section  V  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b,  section  V  of  the  addendum). 

Step  3 — Add  the  amount  fi-om  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — ^Multiply  the  result  in  Step  3 
by  75  percent. 

Step  5 — ^Multiply  the  amount  from 
Step  4  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 


b.  National  Rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic, 
section  V  of  the  addendum)  by  the 
appropriate  wage  index. 

Step  2 — ^Add  the  amoimt  from  Step  1 
and  the  nonlabor-related  portion  of  ^e 
national  average  standardized  eunount. 

Step  3 — Multiply  the  result  in  Step  2 
by  25  percent. 

Step  4 — ^Multiply  the  amount  fi-om 
Step  3  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

The  sum  of  the  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  Rico. 

III.  Changes  to  Payment  Rates  for 
Inpatient  Capital-Related  Costs  for  FY 
1995 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs 
w'as  implemented  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991.  Effective  with  that  cost  reporting 
period  and  during  a  10-year  transition 
period  extending  through  FY  2001, 
hospital  inpatient  capital-related  costs 
are  paid  on  the  basis  of  an  increasing 
proportion  of  the  capital  prospective 
payment  system  Federal  rate  and  a 
decreasing  proportion  of  the  historical 
costs  for  capital. 

The  basic  methodology  for 
determining  Federal  capital  prospective 
rates  is  set  forth  at  §§  412.308  through 
412.352  of  the  regulations.  Below  we 
discuss  the  factors  that  we  used  to 
determine  the  Federal  rate  and  the 
hospital-specific  rate  for  FY  1995.  The 
rates  will  be  effective  for  discharges 
occurring  on  or  after  October  1, 1994. 

For  FY  1992,  we  computed  the 
standard  Federal  payment  rate  for 
capital-related  costs  under  the 
prospective  payment  system  by 
updating  the  FY  1989  Medicare 
inpatient  capital  cost  per  case  by  an 
actuarial  estimate  of  the  increase  in 
Medicare  inpatient  capital  costs  per 
case.  Each  year  after  FY  1992  we 
updated  the  standard  Federal  rate  for 
increases  in  capital-related  costs  as 
provided  in  §  412.308(c)(1).  Also, 

§  412.308(c)(2)  provides  that  the  Federal 
rate  is  adjusted  annually  by  a  factor 
equal  to  the  estimated  additional 
payments  under  the  Federal  rate  for 
outlier  cases,  determined  as  a 
proportion  of  total  capital  payments 
under  the  Federal  rate.  For  FY  1992 
through  FY  2001,  §  412.308(c)(3) 
requires  that  the  Federal  rate  be  reduced 


by  an  adjustment  factor  equal  to  the 
estimated  additional  payments  made  for 
exceptions  under  §  412.348,  and 
§  412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  the 
annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and 
changes  in  the  geographic  adjustment 
factor  are  budget  neutral.  For  FY  1992 
through  FY  1995,  §412.352  requires  that 
the  Federal  rate  also  be  adjusted  by  a 
budget  neutrality  factor  so  that 
estimated  aggregate  payments  for 
inpatient  hospital  capital  costs  will 
equal  90  percent  of  the  estimated 
payments  that  would  have  been  made 
for  capital-related  costs  on  a  reasonable 
cost  basis  during  the  fiscal  year. 

The  hospital-specific  rate  for  each 
hospital  was  calculated  by  dividing  the 
hospital’s  Medicare  inpatient  capital- 
related  costs  for  a  specified  base  year  by 
its  Medicare  discharges  (adjusted  for 
transfers),  and  dividing  the  result  by  the 
hospital’s  case  mix  index  (also  adjusted 
for  transfers).  The  resulting  case-mix 
adjusted  average  cost  per  discharge  was 
then  updated  to  FY  1992  based  on  the 
national  average  increase  in  Medicare’s 
inpatient  capital  cost  per  discharge  and 
adjusted  by  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor  to  yield  the 
FY  1992  hospital-specific  rate.  The 
hospital-specific  rate  is  updated  each 
year  after  FY  1992  for  inflation  and  for 
changes  in  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factors  and  the 
exceptions  payment  adjustment  factor, 
we  developed  a  dynamic  model  of 
Medicare  inpatient  capital-related  costs, 
that  is,  a  model  that  projects  changes  in 
Medicare  inpatient  capital-related  costs 
over  time.  The  model  and  its 
application  are  described  more  fully  in 
Appendix  B. 

In  accordance  with  section 
1886(d)(9)(A)  of  the  Act,  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hospitals 
located  in  Puerto  Rico  are  paid  under  a 
special  payment  formula.  These 
hospitals  are  paid  a  blended  rate  that  is 
comprised  of  75  percent  of  the 
applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  25  percent 
of  the  applicable  national  average 
standardized  amount.  Section  412.374 
provides  for  the  use  of  this  blended 
payment  system  for  payments  to  Puerto 
Rico  hospitals  under  the  prospective 
payment  system  for  inpatient  capital- 
related  costs.  Accordingly,  for  capital- 
related  costs  we  compute  a  separate 
payment  rate  specific  to  Puerto  Rico 
hospitals  using  the  same  methodology 
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used  to  compute  the  national  Federal 
rate  for  capital.  Hospitals  in  Puerto  Rico 
are  paid  based  on  75  percent  of  the 
Puerto  Rico  rate  and  25  percent  of  the 
Federal  rate. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

For  FY  1994,  the  Federal  rate  was 
$378.34.  In  the  proposed  rule,  we  stated 
that  the  proposed  FY  1995  Federal  rate 
was  $353.87.  In  this  final  rule,  we  are 
establishing  an  FY  1995  Federal  rate  of 
$376.83. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  FY  1995  Federal  rate.  In 
particular,  we  explain  why  the  FY  1995 
Federal  rate  has  decreased  0.40  percent 
compared  to  the  FY  1994  Federal  rate, 
and  why  the  rate  has  increased  6.49 
percent  compared  to  the  proposed  FY 
1995  Federal  rate.  We  also  explain  that 
aggregate  payments  for  capital  in  FY 
1995  are  estimated  to  increase  by  5.32 
percent. 

The  major  factor  contributing  to  the 
decrease  in  the  FY  1995  rate  in 
comparison  to  FY  1994  is  the 
requirement  at  §412.352  that  estimated 
payments  each  year  from  FY  1992 
through  FY  1995  for  capital  costs  equal 
90  percent  of  what  would  have  been 
payable  that  year  on  a  reasonable  cost 
basis.  Accordingly,  based  on  the  most 
recent  estimate  of  FY  1995  costs,  the 
rate  must  be  reduced  somewhat  to 
assure  that  system-wide  payments  will 
equal  90  percent  of  cost. 

Based  on  the  most  recent  data,  we 
now  estimate  that  capital  payments  for 
FY  1992  equalled  93.14  percent  of 
reasonable  costs,  that  capital  payments 
for  FY  1993  equal  96.45  percent  of 
reasonable  costs,  and  that  capital 
payments  for  FY  1994  will  equal  90.32 
percent  of  reasonable  costs.  The  data 
thus  indicate  that  the  budget  neutrality 
adjustments  for  FY  1992,  FY  1993,  and 
FY  1994  were  not  sufficient  to  meet  the 
90  percent  target  and  that,  as  a 
consequence,  the  Federal  rates  for  FY 
1992,  FY  1993,  and  FY  1994  were 
higher  than  they  should  have  been. 
While  we  do  not  retroactively  adjust  the 
budget  neutrality  factor  and  the  Federal 
rate  for  previous  years  to  account  for 
revised  estimates,  we  do  employ  the 
most  recent  information  available  to 
refine  the  budget  neutrality  adjustment 
for  subsequent  years. 


Two  factors  account  for  the  6.49 
percent  increase  in  the  Federal  rate 
since  the  proposed  rule.  One  factor  is 
the  2.05  percent  increase  in  the  budget 
neutrality  target  for  FY  1995  over  the 
tcirget  in  the  proposed  rule.  As  we 
describe  in  section  III.A.4  below,  this 
increase  is  due  to  more  recent  cost 
report  data  on  capital  cost  per  case  in 
FY  1992,  partially  offset  by  a  very  small 
decline  in  the  actuarial  projections  that 
we  employ  to  project  the  FY  1995 
capital  cost  per  case. 

Another  factor  that  has  contributed  to 
the  increase  in  the  Federal  rate  since  the 
proposed  rule  is  a  revision  in  our 
projection  of  the  rate  of  increase  in  case 
mix.  As  we  discuss  in  Appendix  B,  we 
have  reduced  our  projected  increase  in 
case  mix  from  1.5  percent  to  .85  percent. 
The  estimate  of  case-mix  increase  does 
not  affect  the  cost-per-case  increase 
estimates  that  are  used  to  set  the  budget 
neutrality  target.  It  does,  however,  affect 
the  payment  rate  level  necessary  to 
assure  that  estimated  payments  equal  90 
percent  of  estimated  reasonable  costs. 

All  other  things  being  equal,  the  Federal 
rate  must  be  reduced  when  case-mix 
increase  projections  accelerate  to  avoid 
exceeding  the  budget  neutrality  target. 
Conversely,  a  reduction  of  case-mix 
increase  projections  requires  an  increase 
in  the  Federal  rate  to  assure  that 
estimated  payments  do  not  fall  short  of 
the  target.  The  reduction  in  our  case- 
mix  increase  projections  since  the 
proposed  rule  thus  requires  an  increase 
in  the  Federal  rate  relative  to  the  level 
in  the  proposed  rule. 

Although  the  Federal  rate  for  FY  1995 
is  0.40  percent  lower  than  the  FY  1994 
Federal  rate,  we  estimate  that  total 
capital  payments  per  case  will  increase 
5.32  percent  in  FY  1995.  The  estimated 
increase  in  total  payments  per  case  is 
due  to  the  increase  in  the  budget 
neutrality  target  to  equal  90  percent  of 
estimated  FY  1994  capital  costs  per 
case.  Since  section  1886(g)(1)(A)  of  the 
Act  requires  that  estimated  payments 
equal  90  percent  of  estimated  reasonable 
costs  for  capital-related  expenses, 
payments  under  the  capital  prospective 
payment  system  can  be  expected  to 
increase  as  capital  costs  per  case 
increase.  The  increase  in  payments  per 
case  from  FY  1994  to  FY  1995  (5.32 
percent)  is  less  than  the  total  estimated 
increase  in  capital  costs  per  case 
between  FY  1994  and  FY  1995  (5.70 
percent)  because  estimated  FY  1994 


payments  were  0.36  percent  higher  than 
the  FY  1994  budget  neutrality  target.  As 
a  result,  payments  must  increase 
slightly  less  than  the  full  increase  in 
costs  to  prevent  estimated  payments  for 
FY  1995  from  exceeding  90  percent  of 
reasonable  cost.  Specifically,  the 
increase  in  payments  from  FY  1994  to 
FY  1995  is  determined  by  dividing  the 
increase  in  cost  per  case  by  the  excess 
of  FY  1994  payments  over  the  budget 
neutrality  target  (that  is,  1.0570/ 
1.0036=1.0532,  an  increase  of  5.32 
percent).  We  discuss  the  determination 
of  the  budget  neutrality  teuget  in  section 
III.A.4  below. 

Finally,  it  should  be  noted  that  total 
payments  to  hospitals  under  the 
prospective  payment  system  will  be 
relatively  insensitive  to  changes  in  the 
Federal  rate  even  after  the  expiration  of 
the  budget  neutrality  provision  in  FY 
1996.  Since  capital  payments  constitute 
about  10  percent  of  hospital  payments, 
a  1  percent  change  in  the  Federal  rate 
yields  only  about  a  0.1  percent  change 
in  actual  payments  to  hospitals. 

1.  Standard  Federal  Rate  Update. 
Section  412.308(c)(l)(i)  provides  that  for 
FY  1993  through  FY  1995,  the  standard 
Federal  rate  is  updated  on  the  basis  of 
a  lagged  2-year  moving  average  of  the 
actual  increase,  adjusted  for  case-mix 
index  change,  in  Medicare  inpatient 
capital-related  costs  per  case  for  the 
fiscal  years  3  and  4  years  before  the 
fiscal  year  in  question.  For  FY  1995,  the 
increase  is  based  on  the  increase  in 
Medicare  inpatient  capital-related  costs 
per  case  from  FY  1990  through  FY  1992. 
These  are  the  most  recent  fiscal  years  for 
which  cost  report  data  are  available.  To 
determine  the  amount  of  the  increase, 
we  apportioned  a  hospital’s  costs  and 
discharges  to  each  fiscal  year  based  on 
the  number  of  months  in  the  hospital’s 
cost  reporting  period  that  occurred 
during  the  applicable  fiscal  year.  Thus, 
an  individual  hospital  may  have  more 
than  one  cost  report  included  in  the 
calculation. 

In  the  proposed  rule,  we  stated  that 
the  proposed  FY  1995  update  factor  for 
the  Federal  rate  would  be  2.22  percent. 
In  this  final  rule,  based  on  the  most 
recent  data,  we  are  providing  that  the 
final  FY  1995  update  factor  for  the 
Federal  rate  is  3.44  percent.  The 
following  chart,  based  on  the  June  1994 
update  of  HCRIS,  shows  how  this  figure 
was  computed: 
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Capital  Costs  per  Case  Increase  From  Cost  Report  Data 


FY 

Number 

hospitals 

IstHCR 

Number 

hospitals 

2nd 

HCR1 

Unadj. 
capital 
cost  per 
case 

Increase 
in  cost 
per  case 
(percent) 

Audit  ad¬ 
justed 
capital 
cost  per 
case  2 

Increase 
in  ad¬ 
justed 
cost  per 
case 
(percent) 

Average 
2-year  in¬ 
crease  in 
adjusted 
cost  per 
case 
(percent) 

Observed 
CMI  (per¬ 
cent) 

CMI  ad¬ 
justed  in¬ 
crease 
(percent) 

Update 
(average 
two  year 
increase 
of  CMI 
adjusted 
rate  of  in¬ 
crease) 
(percent) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

iMn  . 

4229 

5413 

S541.60 

580.43 

$539.88 

■■■■ 

19<51  . 

4170 

5332 

7.17 

570.35 

5.64 

2.52 

3.04 

1992 . 

4112 

4953 

631.86 

8.86 

601.40 

5.44 

5.54 

1.55 

3.83 

3.44 

'  Columns  1  and  2  represent  the  numbers  of  hospital  cost  reports  used  in  developing  capital  costs  per  case  figures  in  column  3.  Since  hospital 
cost  reporting  periods  do  not  all  coincide  with  the  Federal  fiscal  year,  data  for  a  given  Federal  fiscal  year  must  be  derived  from  more  than  one 
hospital  cost  report,  allocated  proportionately  to  the  Federal  fiscal  year.  For  example,  for  a  hospital  with  a  cost  reporting  period  beginning  Janu¬ 
ary  1,  one  quarter  of  its  cost  report  for  the  period  ending  December  31,  1987  wouid  be  ailocated  to  Federal  fiscal  year  1988,  and  three  quarters 
of  its  cost  report  for  the  period  ending  December  31.  1988  would  be  allocated  to  Federal  fiscal  year  1987.  Column  1  repesents  the  number  of 
cost  reports  used  that  ended  in  the  Federal  fiscal  year  in  question.  Column  2  represents  the  number  of  cost  repprts  used  that  began  in  the  Fed¬ 
eral  fiscal  year  in  question.  Column  2  is  greater  than  Column  1  because  Column  2  includes  cost  reports  for  hospitals  whose  cost  reporting  period 
coincides  with  the  Federal  year  along  with  cost  reports  for  those  hospitals  whose  cost  reporting  priods  do  not  coincide  with  the  Federal  fiscal 
year.  Column  1  includes  only  cost  reports  for  hospitals  whose  cost  reporting  periods  do  not  coincide  with  the  Federal  fiscal  year. 

2  Figures  in  column  5  represent  capital  costs  per  case,  adjusted  for  the  anticipated  effects  of  cost  report  audits  and  reopenings,  from  the  June 
1994  update  of  HCRIS.  The  following  factors  were  used  in  adjusting  capital  costs  per  case  figures  from  column  3  for  the  effects  of  audits  and 
reopenings: 

Audit  Adjustment  Applied  to  As-Submitted  Cost  Reports 
Cost  reporting  periods  beginning  in: 

FY  1990  0.9268 

FY  1991  0.9220 

FY  1992  0.9494 

Audit  Adjustment  Applied  to  Settled  Cost  Reports 
All  years  1 .0045 

The  costs  per  case  figures  that  result  after  the  application  of  these  audit  adjustments  to  submitted  and  settled  cost  reports,  respectively,  are 
entered  in  Column  5. 


We  note  that  the  effect  of  the  update  on 
the  Federal  rate  is  limited  by  the 
requirement  of  budget  neutrality  until 
FY  1996.  Thus,  although  the  update 
factor  for  inflation  is  3.44  percent,  the 
FY  1995  Federal  rate  is  slightly  lower 
than  the  FY  1994  Federal  rate  because 
of  the  effects  of  the  budget  neutrality 
adjustment.  We  also  note  that  the  FY 
1995  budget  neutrality  target  is 
determined  by  the  estimate  of  FY  1995 
capital  costs,  not  by  the  2-year  average 
update  factor  applied  to  the  FY  1995 
Federal  rate.  We  further  discuss  the 
basis  for  the  budget  neutrality  target  in 
section  III.A.4  below. 

Comment:  One  commenter  stated  that 
the  proposed  decreases  of  6.47  percent 
for  the  Federal  rate  and  the  5.76  percent 
for  the  hospital-specific  rate  are  not 
tolerable.  The  commenter  argued  that 
the  1.0222  update  factor  does  not  match 
the  market  basket  increases,  even 
though  HCFA  had  predicted  that  these 
factors  would  be  well  above  that 
proposed  for  FY  1995.  The  commenter 
recommended  that  the  update  factor  be 
revisited  to  reflect  a  more  appropriate 
increase  in  actual  capital  costs  to  which 
the  90  percent  goal  could  then  be 
applied  via  the  budget  neutrality  factor. 

Response:  It  is  not  clear  what  market 
basket  increases  the  commenter  is  , 
referring  to.  The  market  basket  used  to 


develop  the  update  recommendation  for 
the  operating  prospective  payment 
system  is  not  applicable  to  the  capital 
rate.  As  we  discuss  in  Appendix  E,  a 
market  basket  is  under  development  for 
the  capital  prospective  payment  system. 
A  capital  input  price  index  will  be  part 
of  the  update  framework  that  will  take 
effect  in  FY  1996.  In  the  meantime,  the 
regulations  require  the  use  of  a  lagged 
two-year  average  of  actual  cost  per  case 
increases,  as  shown  in  the  table  above. 
As  we  also  noted  above,  the  update 
factor  of  2.22  percent  is  not  used  to  set 
the  budget  neutrality  target.  The 
procedure  that  we  follow  in  setting  the 
budget  neutrality  target  is  described  in 
section  FV.D  below.  This  procedure 
involves  developing  a  budget  neutrality 
target  on  the  basis  of  an  actuarial 
projection  of  increases  in  Medicare 
capital  costs  per  case.  The  FY  1995 
budget  neutrality  target  reflects  a 
projected  5.70  percent  increase  in 
Medicare  capital  costs  per  case  for  FY 
1995. 

Comment:  One  commenter 
recommended  that  an  add-on 
adjustment  be  employed  in  setting  the 
update  factor  to  account  for  appropriate 
changes  in  new  technology  prior  to  the 
adoption  of  an  analytical  update 
framework  in  FY  1996. 


Response:  The  present  update  factor 
is  based  on  a  2-year  moving  average  of 
actual  increases  in  Medicare  inpatient 
capital-related  costs  per  discharge. 

Since  the  actual  costs  include  spending 
for  new  technology,  the  cost  of  new 
technology  is  already  accounted  for  in 
the  update  factor.  A  separate  adjustment 
for  new  technology  would  constitute 
double-counting  and  is  therefore  not 
appropriate,  as  long  as  the  update  is 
determined  by  the  average  of  actual  cost 
increases  in  recent  years.  However,  we 
do  believe  that  the  cost  of  new 
technology  is  a  factor  that  should  be 
accounted  for  in  the  capital  analytical 
update  framework  that  will  be  used 
beginning  in  FY  1996.  We  discuss  the 
methodology  for  incorporating 
appropriate  changes  in  cost  for  new 
technology  into  the  update  framework 
in  Appendix  E. 

2.  Outlier  Payment  Adjustment 
Factor.  Section  412.312(c)  establishes  a 
unified  outlier  methodology  for 
inpatient  operating  and  inpatient 
capital-related  costs.  A  single  set  of 
thresholds  is  used  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments. 
Outlier  payments  are  made  only  on  the 
portion  of  the  Federal  rate  that  is  used 
to  calculate  the  hospital’s  inpatient 
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capital-related  payments  (for  example, 

40  percent  for  cost  reporting  periods 
beginning  in  FY  1995  for  hospitals  paid 
under  the  fully  prospective 
methodology).  Section  412.308(c)(2) 
provides  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments 
under  the  Federal  rate  for  outlier  cases, 
determined  as  a  proportion  of  inpatient 
capital-related  payments  under  the 
Federal  rate.  The  outlier  thresholds  are 
set  so  that  estimated  outlier  payments 
are  5.1  percent  of  estimated  inpatient 
operating  payments.  The  inpatient 
capital-related  outlier  reduction  factor  is 
then  set  according  to  the  estimated 
inpatient  capital-related  outlier 
payments  that  would  be  made  if  all 
hospitals  were  paid  according  to  100 
percent  of  the  Federal  rate.  For  purposes 
of  calculating  the  outlier  thresholds  and 
the  outlier  reduction  factor,  we  model 
all  hospitals  as  if  paid  100  percent  of  the 
Federal  rate  because,  as  explained 
above,  outlier  payments  are  made  only 
on  the  portion  of  the  Federal  rate  that 
is  included  in  the  hospital’s  inpatient 
capital-related  payments. 

In  the  September  1, 1993  final  rule, 
we  estimated  that  outlier  payments  for 
capital  in  FY  1994  would  equal  5.46 
percent  of  inpatient  capital-related 
payments  based  on  the  Federal  rate. 
Accordingly,  we  applied  an  outlier 
adjustment  factor  of  0.9454  to  the 
Federal  rate.  Based  on  the  thresholds  as 
set  forth  in  section  II.A.4.d  of  the 
addendum,  we  estimate  that  outlier 
payments  will  equal  5.86  percent  of 
inpatient  capital-related  payments  based 
on  the  Federal  rate  in  FY  1995.  We  are 
therefore  applying  an  outlier  adjustment 
factor  of  0.9414  to  the  Federal  rate. 

Thus,  capital  outlier  payments  for  FY 
1995  represent  a  higher  percentage  of 
total  capital  standard  payments  than  in 
FY  1994. 

The  outlier  reduction  factors  are  not 
built  permanently  into  the  rates;  that  is, 
they  are  not  applied  cmnulatively  in 
determining  the  Federal  rate.  Therefore, 
the  net  change  in  the  outlier  adjustment 
to  the  Federal  rate  for  FY  1995  is  .9958 
(.9414/.9454).  Thus,  the  outlier 
adjustment  reduces  the  FY  1995  Federal 
rate  by  0.42  percent  (.9958-1)  compared 
with  the  FY  1994  outlier  adjustment. 

3.  Budget  Neutrality  Adjustment 
Factor  for  Changes  in  DBG 
Classification  and  Weights  and  the 
Geographic  Adjustment  Factor.  Section 
412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that 
estimated  aggregate  payments  for  the 
fiscal  year  based  on  the  Federal  rate 
after  any  changes  resulting  from  the 
annual  reclassihcation  and  recalibration 


of  the  DRG  weights  and  changes  in  the 
geographic  adjustment  factor  equal 
estimated  aggregate  payments  that 
would  have  been  made  on  the  basis  of 
the  Federal  rate  without  such  changes. 
We  used  the  actuarial  model  described 
in  Appendix  B  to  estimate  the  aggregate 
payments  that  would  have  been  made 
on  the  basis  of  the  Federal  rate  without 
changes  in  the  DRG  classifications  and 
weights  and  in  the  geographic 
adjustment  factor.  We  also  used  the 
model  to  estimate  aggregate  payments 
that  would  be  made  on  the  basis  of  the 
Federal  rate  as  a  result  of  those  changes. 
We  then  used  these  figures  to  compute 
the  adjustment  required  to  maintain 
budget  neutrality  for  changes  in  DRG 
weights  and  in  the  geographic 
adjustment  factor. 

For  FY  1994,  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  1.0053. 
In  the  proposed  rule  for  FY  1995,  we 
proposed  a  GAF/DRG  budget  neutrality 
factor  of  1.00115.  In  this  final  rule, 
based  on  calculations  using  updated 
data,  we  are  applying  a  factor  of  0.9998 
to  meet  this  requirement.  The  GAF/DRG 
budget  neutrality  factors  are  built 
permanently  into  the  rates;  that  is,  they 
are  applied  cumulatively  in  determining 
the  Federal  rate.  This  follows  from  the 
requirement  that  aggregate  payments 
each  year  be  no  more  than  it  is 
estimated  that  they  would  have  been  in 
the  absence  of  the  changes  fi’om  the 
annual  DRG  reclassification  and 
recalibration  and  in  the  geographic 
adjustment  factor.  The  incremental 
change  in  the  adjustment  firom  FY  1994 
to  FY  1995  is  0.9998.  The  cumulative 
change  in  the  rate  due  to  this 
adjustment  is  1.0031  (the  product  of  the 
factors  for  FY  1993,  FY  1994,  and  FY 
1995:  .9980  x  1.0053  x  .9998  =  1.0031). 

This  factor  accounts  for  DRG 
reclassifications  and  recalibration  and 
changes  in  the  geographic  adjustment 
factor.  It  also  incorporates  the  effects  on 
the  geographic  adjustment  factor  of  FY 
1995  geographic  reclassification 
decisions  made  by  the  MGCRB 
compared  to  FY  1994  decisions. 
However,  it  does  not  account  for 
changes  in  payments  due  to  changes  in 
the  disproportionate  share  and  indirect 
medical  education  adjustment  factors  or 
in  the  large  urban  add-on. 

4.  Budget  Neutrality  Adjustment 
Factor  to  Assure  Aggregate  Payments 
Equal  90  Percent  of  Reasonable  Cost 
Payments.  Section  1886(g)(1)(A)  of  the 
Act  requires  that  aggregate  payments 
made  each  year  in  FY  1992  through  FY 
1995  for  hospital  inpatient  services  be 
reduced  in  a  manner  that  results  in 
payments  equal  to  90  percent  of  the 
amount  the  Secretary  estimates  would 
have  been  payable  on  a  reasonable  cost 


basis  for  inpatient  capital-related  costs 
in  that  year.  No  retroactive  adjustment 
is  made  if  aggregate  payments  are 
greater  than  or  less  than  90  percent  of 
actual  Medicare  inpatient  capital-related 
costs  for  that  year.  Section  412.352  of 
the  regulations  provides  that  HCFA 
determines  an  adjustment  to  the 
hospital-specific  rate  and  the  Federal 
rate  proportionately,  so  that  the 
estimated  payments  for  capital  in  each 
year  from  FY  1992  through  FY  1995  will 
equal  90  percent  of  what  would  have 
been  payable  that  year  on  a  reasonable 
cost  basis.  The  effect  of  this  provision  is 
that  the  reduction  required  under 
section  1886(g)(1)(A)  of  the  Act  is 
realized  entirely  through  a  reduction  in 
the  prospective  payments  for  capital 
costs  (that  is,  no  reduction  is  made  for 
this  purpose  in  the  reasonable  cost 
payments  for  old  capital)  in  FY  1992 
through  FY  1995. 

For  FY  1994,  we  determined  that  a 
budget  neutrality  factor  of  0.8947  was 
required  so  that  estimated  aggregate 
payments  for  inpatient  capital-related 
costs  would  equal  90  percent  of  what 
would  have  been  payable  on  a 
reasonable  cost  basis  in  that  year.  In  the 
proposed  rule  for  FY  1995,  we  proposed 
a  budget  neutrality  factor  of  0.7986.  In 
this  final  rule,  we  are  establishing  a 
budget  neutrality  factor  of  0.8432.  The 
budget  neutrality  adjustment  factor  for 
FY  1995  is  5.76  percent  lower  than  the 
FY  1994  budget  neutrality  adjustment 
(.8947),  and  5.58  percent  higher  than  the 
budget  neutrality  factory  in  the 
proposed  rule  (.7986). 

As  we  explain  in  Appendix  B,  we 
determine  the  budget  neutrality 
adjustment  factor  on  the  basis  of  a 
projected  FY  1995  capital  costs  per  case 
budget  neutrality  target.  We  develop 
this  target  from  available  data  on 
average  Medicare  capital  costs  per  case 
for  all  short-term  acute  care  hospitals 
subject  to  the  capital  prospective 
payment  system  (that  is,  data  from 
excluded  and  waiver  hospitals  were 
eliminated).  For  the  FY  1995  proposed 
rule,  we  had  actual  data  for  FY  1992 
from  the  December  1993  HCRIS  update. 
For  this  final  rule,  we  have  actual  data 
for  FY  1992  from  the  June  1994  HCRIS 
update.  We  also  have  revised  estimates 
of  the  rates  of  increase  in  Medicare 
capital  costs  per  case  for  the  years  FY 
1993  through  FY  1995. 

At  the  time  of  the  final  rule  for  FY 
1994,  we  had  estimated  that  there 
would  be  a  30.52  percent  increase  in 
Medicare  inpatient  capital  cost  per  case 
^  between  FY  1992  and  FY  1995.  In  the 
proposed  rule  for  FY  1995,  we  estimated 
that  there  would  be  a  12.83  percent 
increase  in  Medicare  inpatient  capital 
cost  per  case  between  FY  1992  and  FY 
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1995,  a  decline  of  13.56  percent  (1.1283/ 
1.3052=.8644,  or  -13.56  percent)  in  the 
estimated  rate  of  increase  since  the  final 
rule  for  FY  1994.  In  this  final  rule  for 
FY  1995,  we  are  estimating  that  there 
will  be  a  12.49  percent  increase  in 


Medicare  inpatient  capital  cost  per  case 
between  FY  1992  and  FY  1995,  a 
decline  of  13.81  percent  in  the 
estimated  rate  of  increase  since  the  final 
rule  for  FY  1994  (1.1249/1.3052=.8619, 
or  13.81  percent),  and  a  decrease  of  0.30 


percent  since  the  proposed  rule  for  FY 
1995  (1.1249/1.1283= -0.30  percent). 
The  following  chart  shows  how  the  rate- 
of-increase  estimates  for  FY  1992 
through  FY  1995  were  calculated  in  the 
proposed  rule  and  in  this  final  rule  for 
FY  1995. 


Comparison  of  Factors  for  Medicare  Inpatient  Capital  Cost  Per  Case  Increases:  FY  1995  Proposed  Rule  (PR)  and  FY  1995  Final  Rule  (PR) 

(In  petcemages] 
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The  chart  shows  the  causes  of  the 
decline  in  the  rate  of  increase 
projections  since  the  proposed  rule.  As 
the  chart  shows,  the  small  decline  in  the 
rate  of  increase  projection  is  due 
entirely  to  a  decline  in  the  rate  of 
increase  projections  for  Medicare  share 
in  FY  1993.  (As  the  chart  also  shows. 


the  rate  of  increase  projections  for  all 
other  factors  are  unchanged.) 

In  addition  to  the  slight  decline  in  the 
rate  of  increase  estimates  since  the 
proposed  rule,  there  has  been  a  2.36 
percent  increase  in  the  FY  1992  cost  per 
case  in  the  June  1994  HCRIS  data, 
compared  to  the  December  1993  HCRIS 


data,  that  we  used  in  the  proposed  rule. 
The  following  chart  shows  the 
combined  effect  of  the  reduced  rates  of 
increase  estimates  and  the  reduced  FY 
1992  cost  per  case  by  comparing  the 
projections  fi-om  FY  1992  to  FY  1995  at 
the  time  of  the  proposed  rule  and  in  this 
final  rule  for  FY  1994: 


Effect  of  Revised  Rate  of  Increase  Estimates  on  Calculation  of  FY  1995  Budget  Neutrality  Target 


Capital 
cost  per 
case 

Percent 
change 
in  rate 
of  in¬ 
crease 

Percent 
change 
in  cap¬ 
ital  cost 
per  case 

FY  1992  cost  per  case: 

Proposed  FY  95:  12/93  HCRIS . 

Final  FY  95:  6/94  HCRIS  . 

1  $590.87 

2  $604.83 

N/A 

2.36 

FY  1993  adjusted  cost: 

Proposed  FY  95:  2.00% . 

$602.72 

-0.30 

2.05 

Final  FY  95: 1.70% . 

615.10 

FY  1994  adjusted  cost 

Proposed  FY  95:  4.65% . 

$630.78 

0.00 

2.05 

Final  FY  95:  4.65% . 

$643.75 

FY  1995  adjusted  cost 

Proposed  FY  95:  5.70% . . . 

$666.75 

$680.43 

0.00 

2.05 

Final  FY  95:  5.70% . . . 

Cumulative: 

-0.30 

'  FY  1992  cost  per  case  based  on  December  1993  HCRIS  data,  audit-adjusted,  excludirig  waiver  hospitals  and  PPS-excluded  hospitals. 
2FY  1992  cost  per  case  based  on  June  1994  HCRIS  data,  audit-adjusted,  excluding  waiver  hospitals  and  PPS-excluded  hospitals. 


The  chart  shows  that  the  cumulative 
effect  of  the  revised  rates  of  increase  is 
to  lower  the  FY  1995  budget  neutrality 
target  by  0.30  percent.  Together  with  the 
2.36  percent  increase  due  to  updated 
HCRIS  data,  this  accoimts  for  the  2.05 
percent  increase  in  the  FY  1995  final 
rule  capital  cost  per  case  budget 
neutrality  target  compared  to  the 
proposed  rule  for  FY  1995. 

We  received  several  comments  on  the 
budget  neutrality  estimates  presented  in 
the  proposed  rule. 

Comment:  Several  commenters  noted 
that  the  proposed  regulation  included 
the  effect  of  reductions  in  FY  1992,  FY 


1993  and  FY  1994  capital  costs  per  case 
estimates  fi'om  previously  published 
amounts.  The  commenters  contended 
that,  to  protect  the  prospective  nature  of 
the  system,  HCFA  should  not  be  making 
retroactive  changes  over  previously 
published  amounts. 

Response:  The  prospective  nature  of 
the  system  is  not  threatened  by  revising 
previous  estimates  of  costs  per  case, 
since  we  use  the  revised  estimates  only 
to  set  the  budget  neutrality  factor  and 
the  rate  for  the  current  year,  not  to 
revise  the  rates  for  the  prior  years.  We 
make  no  retroactive  changes  in  rates  or 
payment  amounts  for  prior  years. 


However,  it  is  necessary  to  revise  our 
prior  estimates  of  capital  cost  per  case 
increases  as  new  information  becomes 
available.  Otherwise,  we  would  base  the 
budget  neutrality  target  for  the  current 
year  on  information  that  we  know  to  be 
inaccurate. 

Comment:  One  commenter  expressed 
concern  about  data  in  the  proposed 
regulations  indicating  that  payments 
may  be  well  below  90  percent  of  costs 
in  order  to  offset  the  estimated  effects  of 
payments  in  excess  of  the  90  percent 
budget  neutrality  target  in  FY  1993  and 
FY  1994.  The  commenter  noted  that 
many  issues  remain  unresolved  with  the 
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1992  base  year  audits  and  a  number  of 
providers  have  significant  obligated 
capital  effects  to  be  considered.  The 
commenter  asserted  that  HCFA’s 
forecasting  methodologies  do  not 
properly  reflect  the  capital  cost 
payments  anticipated  by  Congress  in 
their  legislative  approval. 

Response:  Contrary  to  the 
commenter’s  belief,  we  did  not  propose 
to  set  the  level  of  payments  lower  than 
90  percent  of  costs  in  order  to  offset 
payments  greater  than  90  percent  of 
costs  in  previous  years.  Rather,  we 
stated  that  because  we  estimated  that 
payments  in  FY  1994  exceeded  the 
budget  neutrality  target,  the  increase  in 
payments  from  FY  1994  to  FY  1995 
would  have  to  be  less  than  the  full 
increase  in  estimated  costs.  Otherwise, 
estimated  payments  in  FY  1995  would 
exceed  the  budget  neutrality  target.  Both 
in  the  proposed  rule  and  in  this  final 
rule,  we  estimate  that  payments  in  FY 
1995  will  equal  90  percent  of  estimated 
costs.  The  statutory  language  and 
regulations  governing  the  budget 
neutrality  requirement  do  not  mandate 
a  dollar  level  of  capital  cost  payments, 
as  the  commenter  seems  to  imply. 
Rather,  payments  are  tied  to  a 
percentage  of  estimated  capital  costs. 

We  estimate  capital  costs  on  the  basis  of 
the  best  information  available,  and  we 
revise  our  estimates  regularly  in  order  to 
account  for  new  data.  The  capital 
acquisition  model,  which  is  used  to 
determine  the  appropriate  budget 
neutrality  adjustment  factor,  does 
consider  the  effects  of  obligated  capital. 
The  model  also  contains  audit 
adjustments  which  account  for 
unaudited  HCRIS  provider  data.  The 
model  and  its  application  are  described 
more  fully  in  appendix  B. 

Comment:  Two  commenters 
expressed  concern  over  the 
unpredictability  of  the  Federal  capital 
rate.  One  commenter  expressed  concern 
over  the  accuracy  of  the  budget 
neutrality  estimates,  asserting  that 
HCFA’s  inability  to  accurately  estimate 
budget  neutrality  adjustments  exposes 
them  to  financial  distress.  This 
commenter  also  noted  that  this  situation 
will  become  more  and  more  critical  as 
the  Federal  rate  assumes  a  larger  and 
larger  proportion  of  the  payment  rate  for 
hospitals  paid  under  the  fully 
prospective  payment  method.  Another 
commenter  expressed  concern  over  the 
accuracy  of  HCFA’s  capital  projection 
model,  stating  that  uncertainty 
regarding  future  capital  payments 
affects  their  ability  to  obtain  capital 
funding,  and  at  a  reasonable  cost. 

Response:  We  are  sensitive  to 
hospitals’  need  for  predictability  in  the 
levels  of  their  capital  payments.  We 


recognize  that  uncertainty  regarding 
future  capital  payments  affects  planning 
for  capital  purchases  and  obtaining 
capital  funding.  We  therefore 
continually  seek  to  improve  the 
accuracy  and  reliability  of  our  estimates. 
The  budget  neutrality  estimates  in  this 
final  rule  have  changed  very  little  in 
relation  to  the  estimates  in  the  proposed 
rule.  However,  we  are  required  by 
statute  and  regulations  to  set  the  rates 
according  to  our  best  estimate  of  capital 
costs,  and  we  change  those  estimates  as 
the  data  at  our  disposal  warrants.  We 
note  that  this  budget  neutrality 
recmirement  expires  in  FY  1996. 

Comment:  One  hospital  questioned 
why  the  budget  neutrality  adjustment 
resulted  in  a  decrease  in  its  payments. 
The  commenter  stated  the  belief  that,  if 
the  budget  was  actually  neutral,  then 
payments  would  be  identical  to  those  in 
the  previous  year.  The  commenter 
contended  that  HCFA  is  using  funds 
allocated  to  capital  payments  to 
providers  for  some  other  purpose. 

Response:  The  commenter  nas 
mischaracterized  the  budget  neutrality 
requirement:  the  regulations  do  not 
require  that  payments  in  one  year 
should  be  identical  to  payments  in  the 
preceding  year,  either  in  the  aggregate  or 
for  individual  hospitals.  The  regulations 
require  that  aggregate  payments  made 
each  year  in  FY  1992  through  FY  1995 
for  hospital  inpatient  services  be 
reduced  in  a  manner  that  results  in 
payments  equal  to  90  percent  of  the 
amount  the  Secretary  estimates  would 
have  been  payable  on  a  reasonable  cost 
basis  for  inpatient  capital-related  costs 
in  that  year.  Thus,  aggregate  payments 
will  increase  or  decrease  in  any  given 
year  depending  on  the  increase  or 
decrease  in  estimated  Medicare 
inpatient  capital-related  costs. 

As  discussed  above,  we  estimate  that 
aggregate  payments  this  year  will 
increase  5.32  percent.  This  increase  in 
payments  is  less  than  the  estimated 
increase  in  costs  {5.7  percent)  because 
we  estimate  that  payments  in  FY  1994 
exceeded  the  budget  neutrality  target  by 
0.32  percent.  Although  aggregate  capitd 
payments  may  increase  in  a  particular 
year,  payments  to  an  individual  hospital 
may  increase  or  decrease  for  that  same 
year.  The  way  individual  hospitals  are 
affected  will  vary,  depending  upon  their 
current  capital  payment  method.  It  is 
possible  that  an  individual  hospital, 
especially  a  hospital  paid  based  on  100 
percent  of  the  Federal  rate,  could 
experience  a  decrease  in  capital 
payment  due  to  the  reduction  in  the 
Federal  rate.  We  have  set  the  capital 
rates  at  the  level  necessary  to  pay  the 
full  amount  required  by  the  law  and  the 
regulations. 


For  FY  1995,  we  proposed  a  budget 
neutrality  factor  of  0.7986.  In  this  final 
rule,  the  budget  neutrality  adjustment 
factor  is  0.8432.  The  budget  neutrality 
factors  are  not  built  permanently  into 
the  rates;  that  is,  the  factors  are  not 
applied  cumulatively  in  determining  the 
Federal  rate.  The  FY  1994  budget 
neutrality  factor  was  .8947.  The  net 
adjustment  to  the  FY  1994  Federal  rate 
will  therefore  be  .8432/.8947  or  0.9424. 

5.  Exceptions  Payment  Adjustment 
Factor.  Section  412.308(c)(3)  requires 
that  the  standard  Federal  rate  for 
inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments  for 
exceptions  under  §  412.348  determined 
as  a  proportion  of  total  payments  under 
the  hospital-specific  rate  and  Federal 
rate.  The  model  developed  for 
determining  the  budget  neutrality 
adjustment  factor  is  also  used  to 
estimate  payments  under  the  exceptions 
payment  process  and  to  determine  the 
exceptions  payment  adjustment  factor. 

For  FY  1994,  we  estimated  that 
exceptions  payments  would  equal  5.15 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  applied  an 
exceptions  reduction  factor  of  0.9485 
(1-.0515)  in  determining  the  Federal 
rate.  For  FY  1995,  we  estimated  in  the 
May  27, 1994,  proposed  rule  that 
exceptions  payments  would  equal  2.03 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  proposed  to 
apply  an  exceptions  reduction  factor  of 
0.9797  (1-.0203)  to  determine  the  FY 
1995  Federal  rate.  For  the  final  rule,  we 
estimate  that  exceptions  payments  for 
FY  1995  will  equal  2.66  percent  of 
aggregate  payments  based  on  the 
Federal  rate  and  the  hospital-specific 
rate.  We  are  therefore  applying  an 
exceptions  payment  reduction  factor  of 
0.9734  to  the  Federal  rate  for  FY  1995. 

The  final  exceptions  reduction  factor 
for  FY  1995  is  thus  2.63  percent  higher 
than  the  factor  for  FY  1994,  and  0.64 
percent  lower  than  the  factor  in  the  FY 
1995  proposed  rule.  We  have  generally 
expected  exceptions  payments  to 
increase  during  the  transition  period  as 
payments  are  based  increasingly  on  the 
Federal  rate.  How'ever,  it  is  also  to  be 
expected  that  the  general  tendency  for 
exceptions  payments  to  increase  could 
be  reversed  by  lower  rates  of  increase  in 
capital  cost  per  case.  In  other  words,  as 
capital  costs  per  case  increase  more 
slowly,  fewer  hospitals  than  we 
previously  estimated  will  qualify  for 
exceptions  payments  by  falling  below 
their  minimum  payment  levels,  and 
those  that  still  do  qualify  may  receive 
somew'hat  smaller  payments.  We  believe 
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that  this  explains  the  lower  level  of 
exceptions  payments  for  FY  1995  as 
compared  to  FY  1994. 

The  exceptions  reductions  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  applied 
cumulatively  in  determining  the  Federal 
rate.  The  net  adjustment  to  the  FY  1995 
Federal  rate  is  therefore  .9734/.9485,  or 
1.0263. 

6.  Standard  Federal  Rate  for  FY  1995. 
For  FY  1994,  the  Federal  rate  was 
$378.34.  With  the  changes  we  proposed 
to  the  factors  used  to  establish  the 
Federal  rate,  we  proposed  that  the  FY 
1995  Federal  rate  would  be  $353.87.  In 
this  final  rule,  we  are  establishing  an  FY 
1995  Federal  rate  of  $376.83.  The  final 
Federal  rate  for  FY  1995  was  calculated 
as  follows: 

•  The  FY  1995  update  factor  is 
1.0344. 

•  The  FY  1995  outlier  adjustment 
factor  is  0.9414. 

•  The  FY  1995  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  for 
changes  in  the  DRG  relative  weights  and 
in  the  geographic  adjustment  factor  is 
0.9998. 

•  The  FY  1995  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  pajmient  rate  and  the 
hospital-specific  rate  to  assure  that 
aggregate  payments  equal  90  percent  of 
payments  that  would  have  been  made 
on  a  reasonable  cost  basis  is  0.8432. 

•  The  FY  1995  exceptions  payments 
adjustment  factor  is  0.9734. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  in  case 
mix,  wages,  cost  of  living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  we 
propose  to  make  no  additional 
adjustments  in  the  standard  Federal  rate 
for  these  factors  other  than  the  budget 
neutrality  factors  for  changes  in  the  DRG 
relative  weights  and  the  geographic 
adjustment  factor. 

Comment:  Several  conunenters 
expressed  concern  about  a  proposed 
reduction  in  capital  payments.  One 
commenter  noted  a  decline  of  6.47 
percent  in  the  prop>osed  capital  payment 
rate,  and  an  overall  decline  of  14.9 
percent  from  the  inception  of  PPS 
capital  rules. 

Response:  We  are  required  to  adjust 
the  Federal  rate  and  the  hospital- 
specific  rate  so  that  aggregate  payments 
under  the  prospective  payment  system 
for  capital-related  costs  equal  90  percent 
of  what  it  is  estimated  would  have  been 
paid  on  the  basis  of  reasonable  costs. 
While  we  did  propose  a  reduction  in  the 
Federal  rate  to  meet  that  requirement, 
we  did  not  propose  a  reduction  in 


payments,  as  the  commenter  states.  In 
this  final  rule,  we  estimate  that 
aggregate  payments  will  increase  5.32 
percent  despite  a  0.40  percent  decrease 
in  the  Federal  rate. 

As  for  the  overall  decline  in  the 
Federal  rate  since  FY  1992,  Public  Law 
103-66  required  that,  for  discharges 
occurring  after  September  30, 1993,  the 
imadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent.  Therefore,  a 
large  portion  of  the  reduction  to  the 
Federal  rate  was  the  result  of  a 
Congressional  action.  Congress  took  this 
action  on  the  basis  of  data  that  capital 
cost  per  case  estimates  used  in  setting 
the  rate  were  too  high. 

We  are  providing  a  chart  that  shows 
how  each  of  the  factors  and  adjustments 
for  FY  1995  affected  the  computation  of 
the  final  FY  1995  Federal  rate  in 
comparison  to  the  FY  1994  Federal  rate. 
The  FY  final  1995  update  factor  has  the 
effect  of  increasing  the  Federal  rate  3.44 
percent  compared  to  the  rate  in  FY 
1994,  while  the  final  geographic  and 
DRG  budget  neutrality  factor  has  the 
effect  of  decreasing  the  Federal  rate  by 
0.42  percent.  The  final  FY  1995 
exceptions  reduction  factor  has  the 
effect  of  increasing  the  final  Federal  rate 
by  2.63  percent  compared  to  the 
exceptions  reduction  for  FY  1994.  The 
final  FY  1995  budget  neutrality 
adjustment  factor  has  the  effect  of 
reducing  the  final  FY  1994  rate  by  5.76 
percent  compared  to  the  budget 
neutrality  reduction  in  FY  1994.  The 
combined  effect  of  all  the  changes  is  to 
decrease  the  FY  1995  Federal  rate  by 
0.40  percent  compared  to  the  Federal 
rate  for  FY  1994. 


Comparison  of  Factors  and  Ad¬ 
justments:  FY  1994  Federal 
Rate  and  FY  1995  Federal  Rate 


Change 

Percent 

change 

Update 

factor:  ’ 

FY  1994 

1.0304 

FY  1995 
GAF/DRG 

1.0344 

1.0344 

3.44 

adjust¬ 
ment 
factor:  ’ 

FY  1994 

1.0053 

FY  1995 
Outlier  ad¬ 

0.9998 

0.9998 

-0.02 

justment 
factor:  2 

FY  1994 

0.9454 

FY  1995 
Exceptions 

0.9414 

0.9958 

-0.42 

adjust¬ 

ment 

factor. 

FY 

19942 

0.9485 

Comparison  of  Factors  and  Ad¬ 
justments:  FY  1994  Federal 
Rate  and  FY  1995  Federai 
Rate — Continued 


Change 

Percent 

change 

FY  1995 
Budget 

0.9734 

1.0263 

2.6.'^ 

neutraF 
ity  ad¬ 
justment 
factor:  2 

FY  1994 

0.8947 

FY  1995 
Federal 

0.8432 

0.9424 

-5.76 

Rate: 

FY  1994 

$378.34 

FY  1995 

$376.83 

0.9960 

-0.40 

’The  update  factor  and  the  GAF/DRG 
budget  neutrality  factors  are  built  permanently 
into  the  rates.  Thus,  for  example,  the  incre- 
nrrental  change  from  FY  1994  to  FY  1995  re¬ 
sulting  from  the  application  of  the  0.9998  GAF/ 
DRG  budget  neutrality  factor  for  FY  1995  is 
0.9998. 

2  The  outlier  reduction  factor,  the  exceptions 
reduction  factor,  and  the  budget  neutrality  fac¬ 
tor  to  assure  that  payments  do  not  exceed  90 
percent  of  what  it  is  estimated  would  have 
been  paid  on  the  basis  of  reasonable  cost  are 
not- built  permanently  Into  the  rates;  that  is, 
these  factors  are  not  applied  cumulatively  in 
determining  the  rates.  Thus,  for  example,  the 
net  change  resulting  from  the  application  of 
the  FY  1995  exceptions  reduction  factor  is 
0.9734/0.9485,  or  1.0263. 

We  have  refined  our  proposed  budget 
neutrality  and  exceptions  reduction 
factors  for  FY  1995  on  the  basis  of  the 
best  available  data.  We  have  not 
retroactively  adjusted  the  Federal  rate 
for  FY  1994  in  determining  the  rate  for 
FY  1995. 

We  are  also  providing  a  chart  that 
shows  how  the  final  FY  1995  Federal 
rate  differs  fi'om  the  proposed  FY  1995 
Federal  rate. 


Comparison  of  Factors  and  Ad¬ 
justments:  Proposed  FY  1995 
Federal  Rate  and  Final  FY  1995 
Federal  Rate 


Change 

Percent 

change 

Update 

factor: 

Proposed 

FY  1995 

1.0222 

Final  FY 

1995 . 

GAF/DRG 

1.0344 

1.0119 

1.19 

adjust¬ 

ment 

factor: 

Proposed 

FY  1995 

1.0012 

Final  FY 

1995 . 

0.9998 

0.9987 

-0.13 
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Comparison  of  Factors  and  Ad¬ 
justments;  Proposed  FY  1995 
Federal  Rate  and  Final  FY  1995 
Federal  Rate— Continued 


Outlier  ad¬ 
justment 
factor 
Proposed 

FY  1995 

0.9372 

Final  FY 
1995 . 

0.9414 

Exceptions 

adjust¬ 

ment 

factor; 

Proposed 

FY  1995 

1 

0.9797 

Final  FY 
1995 . 

0.9734 

Budget 
neutral¬ 
ity  ad¬ 
justment 

factor; 
Proposed 
FY  1995 

0.7986 

Final  FY 
1995 . 

0.8432 

Federal 
Rate: 
Proposed 
FY  1995 

1 

$353.87 

Final  FY 

1995  . 

j  $376.83 

Change  1 

I 

Percent 

change 

1.0045 

0.45 

0.9936 

-0.64 

1.0558 

5.58 

1.0649 

6.49 

This  chart  shows  that  the  major  factor 
in  the  6.49  percent  increase  in  the  rate 
since  the  proposed  rule  is  the  5.58 
percent  increase  in  the  budget  neutrality 
factor.  The  other  significant  factor 
contributing  to  the  increase  in  the  rate 
was  the  1.19  percent  increase  in  the 
update  factor. 

6.  Special  Rate  for  Puerto  Rico 
Hospitals.  For  FY  1994,  the  special  rate 
for  Puerto  Rico  hospitals  was  $291.03. 
With  the  changes  we  proposed  making 
to  the  factors  used  to  determine  the  rate, 
the  proposed  FY  1995  special  rate  for 
Puerto  Rico  was  $272.20.  In  this  final 
rule,  the  standard  rate  for  Puerto  Rico  is 
$289.87. 


B.  Determination  of  Hospital-Specific 
Rate  Update 

Section  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  1995  be  determined  by  adjusting 
the  FY  1994  hospital-specific  rate  by  the 
following  factors: 

1.  Hospital-Specific  Rate  Update 
Factor.  The  hospital-specific  rate  is 
updated  in  accordance  with  the  update 
factor  for  the  standard  Federal  rate  • 
determined  under  §  412.308(c)(1).  For 
FY  1995,  we  proposed  that  the  hospital- 
specific  rate  be  updated  by  a  factor  of 
1.0222.  In  this  final  rule,  we  are 


updating  the  hospital-  specific  rate  by  a 
factor  of  1.0344. 

2.  Exceptions  Payment  Adjustment 
Factor.  For  FY  1992  through  FY  2001, 
the  updated  hospital-specific  rate  is 
multiplied  by  an  adjustment  factor  to 
accoxmt  for  estimated  exceptions 
payments  for  capital-related  costs  under 
§  412.348,  determined  as  a  proportion  of 
the  total  amoimt  of  payments  under  the 
hospital-specific  rate  and  the  Federal 
rate.  For  FY  1995,  we  estimated  in  the 
proposed  rule  that  exceptions  payments 
would  be  2.03  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  We  therefore 
proposed  that  the  updated  hospital- 
specific  rate  be  reduced  by  a  factor  of 
0.9797.  In  this  final  rule,  we  are 
applying  an  exceptions  reduction  factor 
of  0.9734  to  the  hospital-specific  rate. 

The  exceptions  reductions  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  applied 
cumulatively  in  determining  the 
hospital-specific  rate.  The  net 
adjustment  to  the  FY  1995  hospital- 
specific  rate  is  therefore  .9734/.9485,  or 
1.0263. 

3.  Budget  Neutrality  Adjustment 
Factor.  For  FY  1992  through  FY  1995, 
the  updated  hospital-specific  rate  is 
adjusted  by  a  budget  neutrality 
adjustment  factor  determined  under 

§  412.352,  so  that  estimated  aggregate 
payments  under  the  capital  prospective 
payment  system  will  equal  90  percent  of 
what  would  have  been  payable  on  a 
reasonable  cost  basis.  (The  budget 
neutrality  adjustment  for  changes  in  the 
DRG  relative  weights  and  in  the 
geographic  adjustment  factor  is  not 
applied  to  the  hospital-specific  rate.) 

For  FY  1994,  the  budget  neutrality 
adjustment  was  0.8947.  For  FY  1995,  we 
proposed  a  budget  neutrality  factor  of 
0.7986.  In  this  final  rule,  we  are 
applying  a  budget  neutrality  factor  of 
0.8432  to  the  hospital-specific  rate.  The 
budget  neutrality  factor  is  not  built 
permanently  into  the  rates;  that  is,  the 
factor  is  not  applied  cumulatively  in 
determining  the  hospital-specific  rate. 
The  net  adjustment  to  the  FY  1995 
hospital-specific  rate  is  therefore  .8432/ 
.8947,  or  0.9424. 

4.  Net  Change  to  Hospital-Specific 
Rate.  We  are  providing  a  chart  below  to 
show  the  net  change  to  the  hospital- 
specific  rate.  The  chart  shows  the 
factors  for  FY  1994  and  FY  1995  and  the 
net  adjustment  for  each  factor.  It  also 
shows  that  the  cumulative  net 
adjustment  ft-om  FY  1994  to  FY  1995  is 
1.0005,  which  represents  an  increase  of 
0.05  percent  to  the  hospital-specific 
rate,  as  oppiosed  to  the  5.76  percent 
decrease  to  the  hospital-specific  rate  in 
the  proposed  rule.  The  FY  1995 


hospital-specific  rate  for  each  hospital  is 
determined  by  multiplying  the  FY  1994 
hospital-specific  rate  by  the  cumulative 
net  adjustment  of  1.0005. 


FY  1995  Update  and  Adjustments 
to^Hospital-Specific  Rates 


Update 

factor; 

FY  94  ... 
FY  95  ... 
Exceptions 
payment 
adjust¬ 
ment 
factor 
FY94  ... 
FY  95  ... 
Budget 
neutral¬ 
ity  fac¬ 
tor; 

FY94  ... 
FY  95  ... 
Cumu¬ 
lative 
adjust¬ 
ments: 
FY94  ... 
FY  95  ... 


Net  ad-  Percent 
justment  change 


1.0304 

1.0344 


0.9485 

0.9734 


0.8947 

0.8432 


0.8744 

0.8748 


1.0344 


1.0263 


0.9424 


1.0005 


3.44 


2.63 


-5.76 


0.05 


NOTE:  The  update  factor  for  the  hospital- 
specific  rate  is  applied  cumulatively  in  deter¬ 
mining  the  rates.  Thus,  the  incremental  irv 
crease  in  the  update  factor  from  FY  1994  to 
FY  1995  is  1.0344.  In  contrast,  the  exceptions 
payment  adjustment  factor  and  the  bi^et 
neutrality  factor  are  not  applied  cumulatively. 
Thus,  for  example,  the  incremental  increase  in 
the  budget  neutrality  factor  from  FY  1994  to 
FY  1995  is  .8432/.8947,  or  .9424. 


C.  Calculation  of  Inpatient  Capital- 
Related  Prospective  Payments  for  FY 
1995 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  is  paid  for  the  inpatient  capital- 
related  costs  under  one  of  two 
alternative  payment  methodologies:  The 
fully  prospective  payment  methodology 
or  the  hold-harmless  methodology.  The 
payment  methodology  applicable  to  a 
particular  hospital  is  determined  when 
a  hospital  comes  under  the  prospective 
payment  system  for  capital-related  costs 
by  comparing  its  hospital-specific  rate 
to  the  Federal  rate  applicable  to  the 
hospital’s  first  cost  reporting  period 
imder  the  prospective  payment  system. 
The  applicable  Federal  rate  was 
determined  by  adjusting: 

•  For  outliers  by  dividing  the 
standard  Federal  rate  by  the  outlier 
reduction  factor  for  that  fiscal  year;  and, 

•  For  the  payment  adjustment  factors 
applicable  to  the  hospital  (that  is,  the 
hospital’s  geographic  adjustment  factor, 
the  disproportionate  share  adjustment 
factor,  and  the  indirect  medical 
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education  adjustment  factor,  when 
appropriate). 

If  the  hospital-specific  rate  is  above 
the  applicable  Federal  rate,  the  hospital 
is  paid  under  the  hold-harmless 
methodology.  If  the  hospital-specific 
rate  is  below  the  applicable  Federal  rate, 
the  hospital  is  paid  under  the  fully 
prospective  methodology. 

For  purposes  of  calculating  payments 
for  each  discharge  under  both  the  hold- 
harmless  payment  methodology  and  the 
fully  prospective  paymient  methodology, 
the  standard  Federal  rate  is  adjusted  as 
follows: 

(Standard  Federal  Rate)  x  (DRG  weight) 

X  (Geographic  Adjustment  Factor)  x 
(Large  Urban  Add-on,  if  applicable) 

X  (COLA  adjustment  for  hospitals 
located  in  Alaska  and  Hawaii)  x 
(1+Disproportionate  Share 
Adjustment  Factor  +  Indirect 
Mrdiral  Education  Adjustment 
Factor,  if  applicable). 

The  result  is  termed  the  adjusted 
Federal  rate. 

Payments  under  the  hold-harmless 
methodology  are  determined  imder  one 
to  two  formulas.  A  hold-harmless 
hospital  is  paid  the  higher  of: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital’s  allowable 
Medicare  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period 
plus  a  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  The  percentage  of 
the  adjusted  Federal  rate  equals  the  ratio 
of  the  hospital’s  allowable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  hospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost-reporting  period 
beginning  on  or  after  October  1, 1994  (or 
the  first  cost  reporting  period  after 
obligated  capital  that  is  recognized  as 
old  capital  under  §  412.302(c)  is  put  in 
use  for  patient  care,  if  later),  the  hospital 
continues  to  receive  capital  prospective 
payment  system  payments  on  that  basis 
for  the  remainder  of  the  tremsition 
period. 

Payment  for  each  discharge  under  the 
fully  prospective  methodology  is  the 
sum  of: 

•  The  hospital-specific  rate 
multiplied  by  the  DRG  relative  weight 
for  the  discharge  and  by  the  applicable 
hospital-specific  transition  blend 
percentage  for  the  cost  reporting  period; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  percentage. 


The  blend  percentages  for  cost 
reporting  periods  beginning  in  FY  1995 
or  40  percent  of  the  adjusted  Federal 
rate  and  60  percent  of  the  hospital- 
specific  rate. 

Hospitals  may  also  receive  outlier 
payments  for  those  cases  that  qualify 
\mder  the  thresholds  established  for 
each  fiscal  year.  Section  412.312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments.  Outlier  payments  are  made 
only  on  that  portion  of  the  Federal  rate 
that  is  used  to  calculate  the  hospital’s 
inpatient  capital-related  payments.  For 
fully  prospective  hospitals,  that  portion 
is  40  percent  of  the  Federal  rate  for 
discharges  occurring  in  cost  reporting 
periods  beginning  during  FY  1995. 

Thus,  a  fully  prospective  hospital  will 
receive  40  percent  of  the  capital-related 
outlier  payment  calculated  for  the  case 
for  discharges  occurring  in  cost 
reporting  periods  beginning  in  FY  1995. 
For  hold-harmless  hospitals  paid  85 
percent  of  their  reasonable  costs  for  old 
inpatient  capital,  the  portion  of  the 
Federal  rate  that  is  included  in  the 
hospital’s  outlier  payments  is  based  on 
the  hospital’s  ratio  of  Medicare 
inpatient  costs  for  new  capital  to  total 
Medicare  inpatient  capital  costs.  For 
hold-harmless  hospitals  that  are  paid 
100  percent  of  the  Federal  rate,  100 
percent  of  the  Federal  rate  is  included 
in  the  hospital’s  outlier  payments. 

The  outlier  thresholds  for  FY  1995  are 
published  in  section  II.A.4.C  of  the 
Addendiun  to  this  final  rule.  For  FY 
1995,  a  case  qualifies  as  a  cost  outlier  if 
the  cost  for  the  case  (after 
standardization  for  the  indirect  teaching 
adjustment  and  disproportionate  share 
adjustment)  is  greater  fiian  the 
prospective  payment  rate  for  the  DRG 
plus  $20,500.  A  case  qualifies  as  a  day 
outlier  for  FY  1995  if  the  length  of  stay 
is  greater  than  the  geometric  mean 
length  of  stay  for  the  DRG  plus  the 
lesser  of  three  standard  deviations  of  the 
length  of  stay  or  22  days. 

During  the  capital  prospective 
payment  system  transition  period,  any 
hospital  may  also  receive  an  additional 
payment  imder  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §  412.348. 

The  minimum  payment  levels  for 
portions  of  cost  reporting  periods 
occurring  in  FY  1995  are: 

•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 


•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  and  urban  hospitals  with  at 
least  100  beds  that  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2),  80  percent;  and, 

•  All  other  hospitals,  70  percent. 
Under  §  412.348(d),  the  amount  of  the 
exceptions  payment  is  determined  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital’s 
cumulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  from  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 
their  first  2  years  of  operation  and  are 
paid  85  percent  of  their  reasonable  costs 
during  that  period.  A  new  hospital’s  old 
capital  costs  are  its  allowable  costs  for 
capital  assets  that  were  put  in  use  for 
patient  care  on  or  before  the  later  of 
December  31, 1990  or  the  last  day  of  the 
hospital’s  base  year  cost  reporting 
period,  and  are  subject  to  the  rules 
pertaining  to  old  capital  and  obligated 
capital  as  of  the  applicable  date. 
Effective  with  the  third  year  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology. 
If  the  hold-harmless  methodology  is 
applicable,  the  hold-harmless  payment 
for  assets  in  use  during  the  base  period 
would  extend  for  8  years,  even  if  the 
hold-harmless  payments  extend  beyond 
the  normal  transition  period. 

IV.  Changes  for  Excluded  Hospitals  and 
Units 

A.  Rate-of-Increase  Percentages  for 
Excluded  Hospitals  and  Units 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  §  413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  operating  cost  per 
discharge)  is  set  for  each  hospital,  based 
on  the  hospital’s  own  historical  cost 
experience  trended  forward  by  the 
applicable  rate-of-increase  percentages 
(update  factors).  The  target  amount  is 
multiplied  by  the  number  of  Medicare 
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discharges  in  a  hospital’s  cost  reporting 
period,  yielding  the  ceiling  cn  aggregate 
Medicare  inpatient  operating  costs  for 
the  cost  reporting  period. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1991,  a 
hospital  that  has  Medicare  inpatient 
operating  costs  in  excess  of  its  ceiling  is 
paid  its  ceiling  plus  50  percent  of  its 
costs  in  excess  of  the  ceiling.  Total 
payment  may  not  exceed  110  percent  of 
the  ceiling.  A  hospital  that  has  inpatient 
operating  costs  less  than  its  ceiling  will 
continue  to  be  paid  its  costs  plus  the 
lower  of — 

•  Fifty  percent  of  the  difference 
between  the  allowable  inpatient 
operating  costs  and  the  ceiling;  or 

•  Five  percent  of  the  ceiling. 

Each  hospital’s  target  amount  is 

adjusted  annually,  at  the  beginning  of 
its  cost  reporting  period,  by  an 
applicable  rate-of-increase  percentage. 
Section  13502  of  Public  Law  103-66 
amended  section  1886(b)(3)(B)  of  the 
Act  to  provide  that  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1993  and  before  October  1, 1994,  the 
applicable  rate-of-increase  percentage  is 
the  market  basket  percentage  increase 
minus  the  lesser  of  one  percentage 
point,  or  the  percentage  point  difference 
between  10  percent  and  the  hospital’s 
"update  adjustment  percentage’’  except 
for  hospitals  with  an  “update 
adjustment  percentage’’  of  at  least  10 
percent.  The  rate-of-increase  percentage 
for  hospitals  in  the  latter  case  will  be 
the  market  basket  percentage  increase. 
The  “update  adjustment  percentage”  is 
the  percentage  by  which  a  hospital’s 
allowable  inpatient  operating  costs 
exceeds  the  hospital’s  ceiling  for  the 
cost  reporting  period  beginning  in 
Federal  fiscal  year  1990.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994  and  before  October  1, 
1997,  the  update  adjustment  percentage 
is  the  update  adjustment  pe«centage 
from  the  previous  year  plus  the  previous 
year’s  applicable  reduction.  The 
applicable  reduction  and  applicable  rate 
of  increase  percentage  are  then 
determined  in  the  same  manner  as  for 
FY  1994.  The  most  recent  forecasted 
market  basket  increase  for  FY  1995  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system  is 
3.7  percent. 

B.  Wage  Index  Exceptions  for  Excluded 
Hospitals  and  Units 
In  the  August  30, 1991  final  rule  (56 
FR  43232),  we  set  forth  our  policy  for 
target  amount  adjustments  for 
significant  wage  increases.  Effective 
with  cost  reporting  periods  beginning 
on  or  after  April  1, 1990,  significant 
increases  in  wages  since  the  base  period 


are  recognized  as  a  basis  for  an 
adjustment  in  the  target  amount  under 
§  413.40(e). 

To  qualify  for  an  adjustment,  the 
excluded  hospital  or  hospital  unit  must 
be  located  in  a  labor  market  area  for 
which  the  average  hourly  wage 
increased  significantly  more  than  the 
national  average  hourly  wage  between 
the  hospital’s  base  period  and  the 
period  subject  to  the  ceiling.  We  use  the 
hospital  wage  index  for  prospective 
payment  hospitals  to  determine  the  rate 
of  increase  in  the  average  hourly  wage 
in  the  labor  market  area.  For  a  hospital 
to  qualify  for  an  adjustment,  the  wage 
index  value  for  the  cost  reporting  period 
subject  to  the  ceiling  must  be  at  least  8 
percent  higher  than  the  wage  index 
based  on  wage  survey  data  collected  for 
the  base  year  cost  reporting  period.  If 
survey  data  are  not  available  for  one  (or 
both)  of  the  cost  reporting  periods  used 
in  the  comparison,  the  wage  index 
based  on  the  latest  available  survey  data 
collected  prior  to  that  cost  reporting 
period  will  be  used.  For  example,  to 
make  the  comparison  between  a  1983 
base  period  and  a  hospital’s  cost 
reporting  period  beginning  in  FY  1992, 
we  would  use  the  rate  of  increase 
between  the  wage  index  based  on  1982 
wage  data  and  the  wage  index  based  on 
the  FY  1991  data,  since  the  FY  1991 
data  are  the  most  recent  data  that  are 
currently  available.  Further,  the 
comparison  is  made  without  regard  to 
geographic  reclassifications  made  by  the 
MGCRB  under  sections  1886(d)(8)  and 
(10)  of  the  Act.  Therefore,  the 
comparison  is  made  based  on  the  wage 
index  value  of  the  labor  market  area  in 
which  the  hospital  is  actually  located. 

We  determine  the  amount  of  the 
adjustment  for  wage  increases  by 
considering  three  factors  for  the  time 
between  the  base  period  and  the  period 
for  which  an  adjustment  is  requested: 
the  rate  of  increase  in  the  hospital’s 
average  hourly  wage;  the  rate  of  increase 
in  the  average  hourly  wage  in  the  labor 
market  area  in  which  the  hospital  is 
located;  and,  the  rate  of  increase  in  the 
national  average  hourly  wage  for 
hospital  workers.  The  adjustment  is 
limited  to  the  amount  by  which  the 
lower  of  the  hospital’s  or  the  labor 
market  area’s  rate  of  increase  in  average 
hourly  wages  significantly  exceeds  the 
national  increase  (that  is,  exceeds  the 
national  rate  of  increase  by  more  than  8 
percent).  For  purposes  of  computing  the 
adjustment,  the  relative  rate  of  increase 
in  the  average  hourly  wage  for  the  labor 
market  area  is  assumed  to  have  been  the 
same  over  each  of  the  intervening  years 
between  the  wage  surveys. 

To  determine  the  rate  of  increase  in 
the  national  average  hourly  wage,  we 


use  the  average  hourly  earnings  (AHE) 
component  of  the  wages  and  salaries 
portion  of  the  market  basket.  This 
measure  is  derived  from  the  1982-based 
market  basket  since  the  1987-based 
market  basket  uses  the  employment  cost 
index  (ECI)  for  hospital  workers  as  the 
price  proxy  for  this  component.  Unlike 
the  AHE,  the  ECI  for  hospital  workers 
can  be  measured  historically  only  back 
to  1986.  In  addition,  the  ECI  does  not 
adjust  for  skill-mix  shifts  and,  therefore, 
measures  only  the  change  in  wage  rates 
per  hour. 

The  average  hourly  earnings  for 
hospital  workers  as  measured  by  the 
market  basket  show  the  following 
increases: 

1992=4.8  percent 
1993=3.7  percent 
1994=2.8  percent 
1995=3.4  percent 
1996=4.3  percent 
We  note  that  this  section  merely 
provides  updated  information  with 
respect  to  areas  that  would  qualify  for 
the  wage  index  adjustment  under 
§  413.30(g).  This  information  was 
calculated  in  accordance  with 
established  policy  and  does  not  reflect 
any  change  in  that  policy.  The 
geographic  areas  in  which  the 
percentage  difference  in  wage  indexes 
was  sufficient  to  qualify  for  a  wage 
index  adjustment  are  listed  in  Table  10 
of  section  V  of  the  addendum  to  this 
final  rule.  The  table  is  constructed  with 
old  MSAs  instead  of  the  revised  MSAs 
effective  October  1, 1993  because 
current  adjustment  requests  are  for  years 
prior  to  FY  1995. 

V.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  addendum. 

For  purposes  of  this  final  rule,  and  to 
avoid  confusion,  we  have  retained  the 
designations  of  Tables  1  through  5  that 
were  first  used  in  the  September  1, 1983 
initial  prospective  payment  final  rule 
(48  FR  39844).  Tables  la,  lb.  Ic,  Id.  3C, 
4a,  4b,  4c,  4d,  4e,  5,  6a,  6b,  6c,  6d,  6e, 

6f,  6g,  7A,  7B,  8a,  8b,  9  and  10  are 
presented  below.  The  tables  presented 
below  are  as  follows: 

Table  la — National  Adjusted  Operating 
Standardized  Amounts,  Labor/ 
Nonlabor 

Table  lb — Regional  Adjusted  Operating 
Standardized  Amounts,  Labor/ 
Nonlabor 

Table  Ic — Adjusted  Operating 

Standardized  Amounts  for  Puerto 
Rico,  Labor/Nonlabor 
Table  Id — Capital  Standard  Federal 
Payment  Rate 

Table  3C — Hospital  Case  Mix  Indexes 
for  Discharges  Occurring  in  Federal 
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Fiscal  Year  1993  and  Hospital 
Average  Hourly  Wage  for  Federal 
Fiscal  Year  1995  Wage  Index 
Table  4a — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas 
Table  4b — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Rural  Areas 
Table  4c — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Hospitals  That  Are 
Reclassified 

Table  4d — Average  Hourly  Wage  for 
Urban  Areas 

Table  4e — Average  Homly  Wage  for 
Rural  Areas 

Table  5 — List  of  Diagnosis  Related 
Groups  (DRGs),  Relative  Weighting 
Factors,  Geometric  Mean  Length  of 


Stay,  and  Length  of  Stay  Outlier 
Cutoff  Points  Used  in  the 
Prospective  Payment  System 
Table  6a — New  Diagnosis  Codes 
Table  6b — New  Procedure  Codes 
Table  6c — Invalid  Diagnosis  Codes 
Table  6d — Revised  Diagnosis  Code 
Titles 

Table  6e — Revised  Procedure  Code 
Titles 

Table  6f — Additions  to  the  CC 
Exclusions  List 
Table  6g — Deletions  to  the  CC 
Exclusions  List 

Table  7A — ^Medicare  Prospective 

Pajrment  System  Selected  Percentile 
Lengths  of  Stay  FY  93  MEDPAR 
Update  6/94  GROUPER  Vll.O 
Table  7B — ^Medicare  Prospective 

Payment  System  Selected  Percentile 


Lengths  of  Stay  FY  93  MEDPAR 
Update  6/94  GROUPER  V12.0 

Table  8a — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1994 

,  Table  8b — Statewide  Average  Capital 

Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1994 

Table  9 — 1993  Transfer  Adjusted  Case- 
Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Capital  Hospital- 
Specific  Rate  Redeterminations 

Table  10 — Percentage  Difference  in 
Wage  Indexes  for  Areas  That 
Qualify  for  a  Wage  Index  Exception 
for  Excluded  Hospitals  and  Units 


Table  la.— National  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  urban  areas 

Other  areas 

Labor-related  j 

_ 1 

Nonlabor- 
j  related 

Labor- 

related 

Nor>labor- 

related 

$2,709.42  . 

$1,08529 

$2,666.52 

$1,068.10 

Table  lb.— Regional  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


1 

j  Large  urban  areas  j 

Other  urban  areas 

1 

Labor- 

Nonlabor- 

Labor- 

Nonlabor- 

!  /elated 

related  | 

1  related 

related 

1.  New  England  (CT,  ME.  MA.  NH,  Rl,  VT)  . \ 

i  $2,840.62 

$1,137.84 

$2,795.63 

$1,119.82 

2.  Middle  Atlantic  (PA.  NJ.  NY) . j 

i  2,592.46 

1,038.44 

2,551.42 

1,022.00 

3.  South  Atlantic  (DE,  DC.  FL.  GA.  MD.  NC,  SC,  VA.  WV) . 

2,654.29 

1,06321 

2,612.28 

1,046.38 

4.  East  North  Central  (IL,  IN,  Ml.  OH.  Wl)  . . 

2,892.31 

1,158.55 

2,846.52 

1,14020 

5.  East  South  Central  (AL,  KY.  MS,  TN)  . . 

2,508.24 

1,004.71 

2,468.53 

988.80 

6.  West  North  Central  (lA,  KS.  MN,  MO,  NE,  ND,  SD) . 

2,711.20 

1,085.99 

2,66826 

1,068.80 

7.  West  South  Central  (AR.  LA.  OK.  TX)  . . . 

2,638.83 

1,057.01 

2,597.06 

i  1,04027 

8.  Mountain  (AZ.  CO.  ID,  MT.  NV.  NM.  UT,  WY) . . . „.... 

2,621.88 

1,050.22 

2,580.37 

i  1,033.59 

9.  Pacific  (AK.  CA,  HI,  OR.  WA) . 

2,680.57 

1,073.72 

2,638.13 

1,056.73 

Table  lc.— Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


Large  urban  areas 

1  Other  areas 

Labor- 

related 

Nonlabor- 

related 

Labor- 

related 

Nonlabor- 

related 

National  . . . 

$2,682.96 

2,416.27 

$1,074.69 

503.53 

$2,682.96 

2,378.02 

1,074.69 

495.56 

Puerto  Rico . 

Table  id.— Capital  Standard 
Federal  Payment  Rate 


Rate 

I 

Natk)nal . . . 1 

1  $376.83 

Puerto  Rico . . . .  | 

1  289.87 

Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1.  1994  /  Rules  and  Regulations  45421 


Table  3c.— Hospital  Case  Mix  Indexes  for  Discharges  Occurring  in  Federal  Fiscal  year  1993;  Hospital 
Average  hourly  Wage  for  Federal  Fiscal  Year  1995  Wage  Index 
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Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

010001  .... 

01.3442 

15.05 

010095  .... 

01.0795 

09.76 

020027  .... 

00.9878 

030095  .... 

01.1917 

040091  .... 

01 .3720 

19.00 

010004  .... 

01.0487 

10.14 

010096  .... 

01.0307 

030001  .... 

01.3699 

18.78 

040001  .... 

01.1281 

11.01 

040093  .... 

00.9699 

10.69 

010005  .... 

01.1176 

13.17 

010097  .... 

00.9084 

11.13 

030002  .... 

01.7746 

19.83 

040002  .... 

01.1992 

13.30 

040095  .... 

00.8490 

10.35 

010006  .... 

01.3877 

13.78 

010098  .... 

00.9527 

12.29 

030003  .... 

01.3832 

19.56 

040003  .... 

00.9791 

12.33 

040100  .... 

01.1199 

12.90 

010007  .... 

01.0801 

11.93 

010099  .... 

01.0409 

11.87 

030004  .... 

01.0299 

11.84 

040004  .... 

01.2828 

13.41 

040105  .... 

01.0224 

11.67 

010008  .... 

00.9889 

09.72 

010100  .... 

01.2265 

13.10 

030006  .... 

01.5786 

16.65 

040005  .... 

00.9403 

10.85 

040106  .... 

01.1860 

09.69 

010009  .... 

01.0719 

14.87 

010101  .... 

01.0924 

13.51 

030007  .... 

01.2290 

14.86 

040007  .... 

01.6632 

16.45 

040107  .... 

01.1690 

15.19 

010010  .... 

01.1136 

11.37 

010102  .... 

00.8912 

11.19 

030008  .... 

01.9726 

19.55 

040008  .... 

01.0916 

10.26 

040109  .... 

01.0815 

12.01 

010011  .... 

01.4690 

17.34 

010103  .... 

01.6306 

14.92 

030009  .... 

01.2212 

14.70 

040010  .... 

01.2155 

12.51 

040114  .... 

01.7801 

15.12 

010012  .... 

01.3013 

13.75 

010104  .... 

01.5986 

15.37 

030010  .... 

01.3714 

17.87 

040011  .... 

00.9928 

10.69 

040116  .... 

01.3712 

17.33 

010015  .... 

01.0329 

12.67 

010108  .... 

01.2436 

12.94 

030011  .... 

01.4628 

18.72 

040013  .... 

00.9538 

10.97 

040118  .... 

01.1420 

12.62 

010016  .... 

01.1882 

12.69 

010109  .... 

01.0737 

12.62 

030012  .... 

01.2287 

15.25 

040014  .... 

01.2059 

14.37 

040119  .... 

01.1531 

12.60 

010018  .... 

00.8766 

14.94 

010110  .... 

00.9976 

10.56 

030013  .... 

01.2275 

16.12 

040015  .... 

01.1102 

11.30 

040124  .... 

01.2008 

12.65 

010019  .... 

01.2446 

12.48 

010112  .... 

01.1606 

12.89 

030014  .... 

01.4712 

18.10 

040016  .... 

01.6978 

14.44 

040126  .... 

00.9931 

10.09 

010021  .... 

01.2841 

13.82 

010113  .... 

01.6227 

12.67 

030016  .... 

01.3398 

21.17 

040017  .... 

01.3329 

11.19 

040132  .... 

00.9040 

11.45 

010022  .... 

00.9852 

14.35 

010114  .... 

01.2586 

14.30 

030017  .... 

01.4213 

16.52 

040018  .... 

01.2816 

15.40 

050002  .... 

01.3599 

24.36 

010023  .... 

01.3996 

14.63 

010115  .... 

00.8731 

13.94 

030018  .... 

01.7379 

19.49 

040019  .... 

01.1973 

11.70 

050006  .... 

01.3569 

18.76 

010024  .... 

01.3249 

14.19 

010117  .... 

00.9039 

17.92 

030019  .... 

01.2374 

19.51 

040020  .... 

01.4992 

12.86 

050007  .... 

01.5315 

24.12 

010025  .... 

01.2163 

11.22 

010118  .... 

01.2144 

14.55 

030022  .... 

01.4990 

17.29 

040021  .... 

01.2777 

13.19 

050008  .... 

01.5683 

24.13 

010027  .... 

00.8697 

12.83 

010119  .... 

01.1022 

14.41 

030023  .... 

01.2779 

15.17 

040022  .... 

01.8439 

12.85 

050009  .... 

01.5121 

22.22 

010029  _.. 

01.4519 

13.86 

010120  .... 

00.9922 

13.31 

030024  .... 

01.6768 

18.15 

040024  .... 

01.0193 

10.84 

050013  .... 

01.9683 

21.58 

010031  .... 

01.2731 

12.35 

010121  .... 

01.1798 

12.93 

030025  .... 

01.1273 

13.58 

040025  .... 

00.9299 

10.28 

050014  .... 

01.0992 

19.15 

010032  .... 

00.9123 

13.01 

010122  .... 

00.8442 

030027  .... 

01.1398 

14.27 

040026  .... 

01.5777 

14.46 

050015  .... 

01.3294 

20.74 

010033  .... 

01.9003 

17.10 

010123  .... 

01.2698 

15.56 

030030  .... 

01.6884 

21.32 

040027  .... 

01.3022 

12.52 

050016  .... 

01.1475 

19.69 

010034  .... 

01.0490 

12.98 

010124  .... 

01.2786 

14.78 

030033  .... 

01.2464 

14.70 

040028  .... 

01.0200 

08.78 

050017  .... 

02.0513 

22.70 

010035  .... 

01.1935 

13.35 

010125  .... 

01.0379 

11.83 

030034  .... 

01.1126 

15.82 

040029  .... 

01.1562 

12.86 

050018  .... 

01.3054 

16.74 

010036  .... 

01.1318 

14.33 

010126  .... 

01.0647 

11.19 

030035  .... 

01.2953 

18.75 

040030  .... 

00.9105 

11.23 

050019  .... 

00.8715 

010038  .... 

01.2377 

14.62 

010127  .... 

01.5497 

15.59 

030036  .... 

01.1799 

17.67 

040031  .... 

00.7835 

10.74 

050021  .... 

01.3033 

20.12 

010039  .... 

01.6341 

14.65 

010128  .... 

00.9501 

11.41 

030037  .... 

01.9356 

20.11 

040032  .... 

00.9923 

09.75 

050022  .... 

01.4793 

21.23 

010040  .... 

01.4331 

16.04 

010129  .... 

01.0839 

10.44 

030038  .... 

01.5349 

18.27 

040035  .... 

00.9432 

09.29 

050024  .... 

01.4202 

22.43 

010043  .... 

01.0160 

12.49 

010130  .... 

01.0853 

13.73 

030040  .... 

01.0462 

16.22 

040036  .... 

01.3635 

14.75 

050025  .... 

01.6421 

21.40 

010044  .... 

01.0348 

14.66 

010131  .... 

01.2386 

16.21 

030041  .... 

00.9318 

16.66 

040037  .... 

01.1669 

10.55 

050026  .... 

01.4946 

20.53 

010045  .... 

01.1137 

11.53 

010134  .... 

00.8782 

10.46 

030043  .... 

01.1886 

19.23 

040039  .... 

01.2310 

11.05 

050028  .... 

01.3231 

15.49 

010046  .... 

01.3961 

12.45 

010136  .... 

00.9052 

13.02 

030044  .... 

01.0476 

13.44 

040040  .... 

01.1237 

14.85 

050029  .... 

01.2641 

24.70 

010047  .... 

00.9961 

08.62 

010137  .... 

01.2852 

14.66 

030046  .... 

00.9869 

17.75 

040041  .... 

01.3496 

12.90 

050030  .... 

01.3478 

17.25 

010049  .„. 

01.0940 

13.92 

010138  .... 

00.9632 

11.08 

030047  .... 

00.9416 

16.97 

040042  .... 

01.2528 

12.86 

050032  .... 

01.2633 

20.61 

010050  .... 

00.9552 

10.19 

010139  .... 

01.6336 

19.91 

030049  .... 

00.9762 

14.22 

040044  .... 

00.9057 

09.86 

050033  .... 

01.4526 

24.20 

010051  .... 

00.9138 

07.25 

010143  .... 

01.1697 

14.49 

030054  .... 

00.8935 

12.19 

040045  .... 

01.0376 

13.11 

050036  .... 

01.7666 

21.61 

010052  .... 

00.9459 

12.78 

010144  .... 

01.3177 

15.51 

030055  .... 

01.2529 

15.39 

040047  .... 

00.9968 

13.53 

050038  .... 

01.4599 

27.19 

010053  .... 

01.0626 

12.36 

010145  .... 

01.2434 

16.15 

030059  .... 

01.3055 

18.17 

040048  .... 

01.2032 

12.62 

050039  .... 

01.6355 

20.21 

010054  .... 

01.1953 

14.52 

010146  .... 

01.1189 

15.02 

030060  .... 

01.0566 

13.68 

040050  .... 

01.1328 

10.29 

050040  .... 

01.2599 

22.53 

010055  ._. 

01.3849 

14.09 

010148  .... 

00.9529 

11.17 

030061  .... 

01.5825 

15.57 

040051  .... 

01.0572 

11.86 

050041  .... 

01.2850 

21.60 

010056  .... 

01.3838 

16.34 

010149  .... 

01.4278 

15.65 

030062  .... 

01.3479 

14.98 

040053  .... 

01.1474 

12.16 

050042  .... 

01.2659 

17.98 

010058  .... 

01.0082 

07.49 

010150  .... 

01.0415 

13.50 

030064  .... 

01.5514 

16.64 

040054  .... 

01.0580 

10.02 

050043  .... 

01.5036 

25.84 

010059  .... 

01.0573 

13.64 

010152  .... 

01.3663 

14.13 

030065  .... 

01.5217 

18.30 

040055  .... 

01.3727 

14.19 

050045  .... 

01.2478 

17.59 

010061  .... 

01.0061 

14.30 

010153  .... 

02.6152 

18.16 

030067  .... 

01.0966 

14.05 

040058  .... 

01.1501 

12.39 

050046  .... 

01.1631 

21.80 

010062  .... 

00.9862 

10.43 

010155  .... 

00.9962 

09.32 

030068  .... 

00.9652 

13.73 

040060  .... 

00.9518 

12.62 

050047  .... 

01.7720 

27.86 

010064  .... 

01.8517 

14.55 

020001  .... 

01.4507 

24.33 

030069  .... 

01.3114 

18.16 

040062  .... 

01.5168 

14.54 

050051  .... 

01.1122 

15.76 

010065  .... 

01.4385 

13.58 

020002  .... 

00.9558 

23.02 

030071  .... 

00.8850 

040063  .... 

01.5633 

14.49 

050052  .... 

01.8867 

010066  .... 

00.9149 

08.90 

020004  .... 

01.0660 

23.25 

030072  .... 

00.8597 

040064  .... 

00.8951 

09.17 

050054  .... 

01.2695 

19.42 

010068  .... 

01.2877 

17.41 

020005  .... 

00.8704 

22.74 

030073  .... 

01.1453 

. 

040066  .... 

01.1042 

12.97 

050055  .... 

01.2753 

24.47 

010069  .... 

01.1427 

12.42 

020006  .... 

01.0780 

22.50 

030074  .... 

01.0022 

040067  .... 

01.0697 

10.71 

050056  .... 

01.4260 

21.51 

010072  .... 

01.1757 

11.43 

020007  .... 

00.8969 

18.20 

030075  .... 

00.9370 

040069  .... 

01.0133 

11.34 

050057  .... 

.01.4685 

18.64 

010073  .... 

00.9111 

08.91 

020008 . 

01.0533 

25.53 

030076  .... 

00.9436 

040070  .... 

00.9906 

10.66 

050058  .... 

01.4153 

21.51 

010078  .... 

01.2300 

14.44 

020009  .... 

01.0441 

19.58 

030077  .... 

00.9796 

040071  .... 

01.3836 

15.71 

050060  .... 

01.4793 

17.85 

010079  .... 

01.1397 

13.10 

020010  .... 

01.0273 

26.51 

030078  .... 

01.0876 

040072  .... 

01.1038 

13.20 

050061  .... 

01.2803 

19.57 

010080  .... 

00.9877 

11.70 

020O11  .... 

01.0005 

21.11 

030079  .... 

00.6249 

040074  .... 

01.2103 

13.36 

050063  .... 

01.3995 

19.94 

010081  .... 

01.8414 

16.28 

020012  .... 

01.2962 

22.42 

030080  .... 

01.6470 

18.80 

040075  .... 

01.1241 

10.83 

050065  .... 

01.5226 

22.66 

010083  .... 

01.0473 

15.00 

020013  .... 

01.0087 

28.18 

030083  .... 

01.2863 

19.53 

040076  .... 

01.0883 

12.49 

050066  .... 

01.2416 

22.96 

010084  .... 

01.3966 

16.55 

020014  .... 

01.0943 

24.09 

030084  .... 

01.1358 

040077  .... 

00.9164 

09.81 

050067  .... 

01.3641 

21.76 

010085  .... 

01.2000 

14.98 

020017  .... 

01.3855 

23.44 

030085  .... 

01.4462 

17.81 

040078  .... 

01.2703 

14.53 

050068  .... 

01.0990 

16.87 

010086  .... 

01.0091 

11.41 

020018  .... 

00.9915 

030086  .... 

01.1453 

17.91 

040080  .... 

01.0472 

14.19 

050069  .... 

01.6099 

22.39 

010087  .... 

01.8168 

14.94 

020019  .... 

00.8136 

|MM|| 

030087  .... 

01.6386 

16.84 

040081  .... 

00.8861 

09.28 

050070  .... 

01.2333 

27.81 

010089  .... 

01.1454 

14.71 

020020  .... 

00.8059 

■MMj 

030088  .... 

01.3584 

17.48 

040082  .... 

01.2292 

13.01 

050071  .... 

01.2930 

27.45 

010090  .... 

01.5670 

15.24 

020021  .... 

00.8018 

■MM 

030089  .... 

01.4014 

17.92 

040084  .... 

01.0813 

14.12 

050072  .... 

01.3285 

27.78 

010091  .... 

00.9593 

11.17 

020024  .... 

01.1141 

21.11 

030092  .... 

01.4750 

16.73 

040085  .... 

01.2332 

13.61 

050073  .... 

01.2469 

27.89 

010092  .... 

01.3576 

14.56 

020025  .... 

00.9507 

21.76 

030093  .... 

01.3592 

17.22 

040088  .... 

01.3066 

13.30 

050074  .... 

01.1070 

26.44 

010094  .... 

01.1695 

16.12 

020026  .... 

01.3131 

030094  .... 

01.2928 

17.50 

040090  .... 

00.9106 

11.44 

050075  .... 

01.3692 

27.54 
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Provider 
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Avg. 
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wage 
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Avg. 
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wage 

050076  .... 

01.5776 

28.16 

050170  .... 

01.4521 

20.26 

050277  .... 

01.4532 

21.98 

050390  .... 

01.3119 

20.96 

050502  .... 

01.6487 

21.81 

050077  .... 

01.5930 

21.33 

050172  .... 

01.3210 

19.50 

050278  .... 

01.4107 

20.59 

050391  .... 

01.3476 

18.94 

050503  .... 

01.2835 

21.76 

050078  .... 

01.3470 

22.80 

050173  .... 

012847 

2121 

050279  .... 

01.2274 

18.52 

050392  .... 

00.9931 

14.75 

050506  .... 

01.4420 

24.55 

050079 

01.4682 

29.24 

050174  .... 

01.6642 

25.19 

050280  .... 

01.5553 

20.61 

050393  .... 

01.4125 

22.60 

050510  .... 

01.3252 

27.75 

050080  .... 

01.3034 

23.23 

050175  .... 

01.3383 

22.08 

050281  .... 

01.4131 

19.38 

050394  .... 

01.4869 

19.55 

050512  .... 

01.3107 

28.18 

050081  .... 

01.6246 

20.20 

050177  ..„ 

012267 

17.98 

050282  .... 

01.3133 

21.41 

050396  .... 

01.5501 

22.84 

050515  .... 

01.2995 

28.20 

050082  .... 

01.5054 

22.06 

050179  .... 

012476 

17.01 

050283  .... 

01.2397 

25.87 

050397  ._. 

01.0645 

18.46 

050516  .... 

01.6464 

22.49 

050084 

01.5680 

20.91 

050180  .... 

01.5080 

28.43 

050286  .... 

00.9279 

18.66 

050401  .„. 

01.2104 

16.24 

050517  .... 

01.2745 

19.39 

050088  .... 

01.1145 

22.27 

050181  .... 

012415 

050289  .... 

01.7627 

25.03 

050404  .... 

01.2039 

15.52 

050522  .... 

01.3938 

26-.52 

050089  .... 

01.3872 

17.98 

050183  .... 

01.1897 

18.72 

050290  .... 

01.6142 

24.11 

050406  .... 

01.1165 

14.52 

050523  .... 

01.2318 

24.38 

050090  .... 

01.2813 

20.35 

050186  .... 

01.5127 

22.72 

050291  .... 

01.2160 

23.08 

050407  .... 

01.2695 

23.69 

050526  .... 

01.3671 

23.21 

050091  .... 

01.2017 

24.16 

050188  .... 

01.4071 

24.07 

050292  .... 

01.0735 

20.59 

050410  .... 

01.0177 

24.20 

050528  .... 

01.2370 

15.19 

050092  .... 

00.9137 

17.43 

050189  .... 

00.9795 

22.42 

050293  .... 

01.1061 

19.45 

050411  .... 

01.3103 

27.43 

050531  .... 

01.3607 

20.08 

050093  .... 

01.5357 

19.94 

050191  .... 

01.4420 

22.19 

050295  .... 

01.4509 

19.24 

050414  .„. 

01.2934 

23.33 

050534  .... 

01.4946 

22.69 

050095  .... 

01.2160 

27.91 

050192  .... 

012147 

17.92 

050296  .... 

01.2147 

23.31 

050417  .... 

01.2306 

20.44 

050535  .... 

01.3500 

22.44 

050096  .... 

01.2440 

20.89 

050193  .... 

012646 

20.72 

050298  .... 

01.1859 

18.06 

050418  .„. 

01.3333 

22.55 

050537  .... 

01.3186 

20.44 

050097  .... 

01.4662 

16.38 

050194  .... 

012188 

23.01 

050299  .... 

01.2983 

22.08 

050419  .... 

01.3452 

16.62 

050539  .... 

01.1746 

21.36 

050099  .... 

01.5708 

21.78 

050195  .... 

01.5851 

28.28 

050300  .... 

01.2986 

17.35 

050420  .... 

01.4434 

21.82 

050541  .... 

01.5384 

27.82 

050100  .... 

01.8030 

23.83 

050196  .... 

01.3440 

17.36 

050301  .... 

01.3566 

19.83 

050421  .... 

01.4219 

22.42 

050542  .... 

01.1215 

13.71 

050101  .... 

01.3963 

22.78 

050197  .... 

01.9400 

25.14 

050302  .... 

01.3663 

23.01 

050423  .„. 

00.9846 

16.65 

050543  .... 

00.9021 

21.03 

050102  .... 

01.3789 

19.71 

050199  .... 

01.3116 

18.65 

050305  .... 

01.5671 

27.33 

050424  .... 

01.7237 

21.45 

050545  .... 

00.8660 

20.90 

050103  .... 

01.6468 

19.35 

050204  .... 

01.3606 

21.05 

050307  .... 

01.4322 

18.55 

050425  ._. 

01.2778 

27.22 

050546  .... 

00.8558 

21.22 

050104  .... 

01.3977 

20.54 

050205  .... 

01.3899 

17.92 

050308  .... 

01.5293 

30.29 

050426  .„. 

01.3348 

22.74 

050547  .... 

00.9794 

22.15 

050107  .... 

01.2990 

19.86 

050207  .... 

012836 

18.15 

050309  .... 

01.3540 

22.97 

050427  .... 

00.8394 

22.94 

050549  .... 

01.7505 

24.00 

050108  .... 

01.4855 

22.51 

050208  .... 

012846 

23.14 

050310  .... 

01.2492 

19.13 

050430  .... 

01.0333 

14.73 

050550  .... 

02.3726 

21.19 

050109  .... 

02.1062 

23.09 

050211  .... 

01.3040 

26.33 

050312  .... 

01.8368 

21.49 

050431  .... 

01.1447 

21.80 

050551  .... 

01.3671 

22.74 

050110  .... 

01.2281 

17.08 

050213 

01.3469 

16.97 

050313  .... 

01.1901 

20.49 

050432 

01.5721 

22.46 

050552  .... 

01.2496 

19.17 

050111  .... 

01.3370 

1850 

050214  .... 

01.5529 

20.85 

050315  .... 

01.3152 

20.06 

050433  .... 

01.2059 

13.93 

060557  .... 

01.6026 

20.11 

050112  .... 

01.4534 

22.04 

050215  .... 

01.5408 

24.70 

050317  .... 

01.2514 

22.00 

050434  .... 

01.0838 

18.98 

050559  .... 

01.3589 

23.50 

050113  .... 

01.1366 

26.39 

050217  .... 

012468 

15.90 

050320  .... 

01.3667 

27.40 

050435  .... 

01.2227 

16.54 

050560  .... 

01.4455 

22.18 

050114  .... 

01.4076 

27.65 

050219  .... 

01.3061 

19.43 

050324  .... 

01.8356 

22.28 

050436  .... 

01.0234 

15.88 

050561  .... 

01.1567 

27.90 

050115  .... 

01.5730 

20.93 

050220  .... 

01.6373 

18.06 

050325  .... 

01.2801 

20.26 

050438  .... 

01.5716 

22.52 

050564  .... 

01.2890 

26.82 

050116  .... 

01.4942 

21.77 

050222  .... 

01.5396 

19.26 

050327  .... 

01.5964 

20.30 

050440  .... 

01.3087 

17.95 

050565  .... 

01.2111 

19.30 

050117  .... 

01.2910 

18.00 

050224  .... 

01.5765 

20.63 

050328  .... 

01.4340 

25.87 

050441  .... 

01.8342 

25.65 

050566  .... 

00.9535 

15.29 

050118  .... 

01.2118 

22.47 

050225  .... 

01.3925 

19.07 

050329  .... 

01.2255 

20.16 

050443  .... 

00.9414 

11.92 

050567  .... 

01.6064 

20.07 

050121  .... 

01.4266 

18.50 

050226  .... 

01.3679 

19.25 

050331  .... 

01.3796 

28.94 

050444  .... 

01.2679 

19.12 

050568  .... 

01.3186 

19.87 

050122  .... 

01.5397 

22.28 

050228  .... 

01.3688 

28.38 

050333  .... 

00.9543 

17.59 

050446  .... 

00.9065 

17.49 

050569  .... 

01.2307 

21.62 

050124  .... 

01.1945 

22.67 

050230  .... 

01.3926 

23.56 

050334  .... 

01.5594 

27.46 

050447  .... 

01.0648 

19.33 

050570  .... 

01.7251 

24.72 

050125  .... 

01.3539 

23.19 

050231  .... 

01.4909 

21.30 

050335  .... 

01.2475 

18.97 

050448  .... 

01.1669 

21.09 

050571  .... 

01.4621 

22.91 

050126  .... 

01.3932 

22.84 

050232  .... 

012392 

24.76 

050336  .... 

01.3209 

18.34 

050449  .... 

01J3206 

20.39 

050573  .... 

01.6799 

23.79 

050127  .... 

01.3040 

22.13 

050233  .... 

012560 

26.78 

050337  .... 

01.3957 

24.13 

050451  .... 

00.8860 

16.91 

050575  .... 

01.2474 

21.28 

050128  .... 

01.5366 

20.09 

050234  .... 

012776 

18.69 

050342  .... 

01.4356 

15.53 

0504.54  .... 

01.8386 

24.99 

050577  .... 

01.2369 

20.65 

050129  .... 

01.4989 

20.29 

050235  .... 

01.4845 

24.01 

050343  .... 

01.0621 

15.51 

050455  .... 

01.8514 

21.40 

050578  .... 

01.3849 

23.24 

050131  .... 

01.2653 

23.99 

050236  .... 

01.5310 

22.42 

050345  .... 

01.4979 

19.74 

050456  .... 

01.3067 

22.43 

050579  .... 

01.3958 

24.99 

050132  .... 

01.3951 

21.23 

050238  .... 

01.5006 

23.50 

050348  .... 

01.5499 

24.59 

050457  .... 

01.9263 

27.09 

050580  .... 

01.4041 

21.12 

050133  .... 

01.3153 

19.07 

050239  .... 

01.4937 

21.81 

050349  .... 

00.9544 

14.35 

050458  .... 

00.8655 

22.37 

050581  .... 

01.4769 

23.13 

050135  .... 

01.2053 

24.37 

050240  .... 

01.4862 

25.19 

050350  .... 

01.3974 

22.44 

050459  .... 

01.2453 

29.05 

050583  .... 

01.6869 

21.15 

050136  .... 

01.3889 

21.51 

050241  .... 

012090 

27.24 

050351  .... 

01.5032 

26.10 

050464  .... 

01.8760 

22.66 

050584  .... 

01.3064 

21.70 

050137  .... 

01.2685 

28.56 

050242  .... 

01.3945 

25.47 

050352  „.. 

01.3369 

21.27 

050468  .... 

01.4202 

13.23 

050585  .... 

01.3352 

25.78 

050138  .... 

01.7804 

29.95 

050243  .... 

01.5383 

21.44 

050353  .... 

01.5303 

21.82 

050469  .... 

01.1137 

17.38 

050586  .... 

01.3266 

22.31 

050139  .... 

01.3319 

28.23 

050245  .... 

01.4438 

23.48 

050355  .... 

00.9418 

16.56 

050470  .... 

01.1269 

16.91 

050587  .... 

01.2924 

19.72 

050140  .... 

01.3389 

28.60 

050248  .... 

01.1319 

22.92 

050357  .... 

01.9564 

21.24 

050471  .... 

01.7713 

23.28 

050588  .... 

01.2579 

26.65 

050144  .... 

01.5704 

21.85 

050251  .... 

01.0990 

15.38 

050359  .... 

01.0659 

18.20 

05047S  .... 

01.2763 

17.98 

050589  .... 

01.3272 

23.05 

050145  .... 

01.3500 

24.11 

050253  .... 

00.9026 

17.17 

050360  .... 

01.4472 

27.20 

050477  .... 

01.4095 

24.42 

050590  .... 

01.2896 

20.88 

050146  .... 

01.3122 

050254  .... 

01.1845 

18.88 

050363  .... 

02.1935 

050478 

01  0136 

?n4i 

nsnfiQi 

ni  ?ift7 

IQ 

050147  .... 

00.6839 

16.46 

050256  .... 

01.7794 

20.44 

050366  .... 

01.3048 

18.50 

050481  .... 

01.4398 

23!28 

050592  .1 

01.2434 

19.32 

050148  .... 

01.0998 

14.81 

050257  .... 

01.0771 

15.23 

050367  .... 

01.2720 

24.59 

050482  .... 

00.9592 

14.95 

050593  .... 

01.4479 

24.80 

050149  .... 

01.3528 

21.03 

050258  .... 

01.3430 

24.73 

050369  .... 

01.2920 

22.10 

050483  .... 

01.1747 

19.39 

050594  .... 

02.0951 

22.24 

050150  .... 

01.2998 

21.08 

050260  .... 

00.9806 

18.54 

050373  .... 

01.3093 

22.31 

050485  .... 

01.6350 

21.08 

050597  .... 

01.2757 

22.04 

050152  .... 

01.3982 

24.04 

050261  .... 

01.1832 

16.58 

050376  .... 

01.3922 

23.30 

050486  .... 

01.3920 

22.96 

050598  .... 

01.4694 

27.45 

050153  .... 

01.6323 

26.54 

050262  .... 

01.7839 

24.23 

050377  .... 

00.8663 

13.19 

050488  .... 

01.3350 

24.20 

050599  .... 

01.6475 

21.12 

050154  .... 

01.3034 

24.75 

050263  .... 

01.3142 

23.85 

050378  .... 

01.0663 

24.65 

050489  .... 

01.0532 

23.76 

050601  .... 

01.3037 

27.93 

050155  .... 

01.1483 

22.21 

050264  .... 

01.4298 

25.01 

050379  .... 

01.1521 

16.12 

050491  .... 

01.3653 

22.42 

050603  .... 

01.4440 

20.02 

050158  .... 

01.5304 

27.04 

050267  .... 

01.5606 

23.58 

050380  .... 

01.6401 

25.01 

050492  .... 

01.1869 

19.34 

050604  .... 

01.4176 

26.67 

050159  .... 

01.3400 

18.86 

050270  .... 

012549 

21.83 

050382  .... 

01.4205 

21.08 

050494  .... 

01.0785 

21.35 

050607  .... 

01.2392 

19.43 

050167  .... 

01.3883 

20.29 

050272  .... 

01.3900 

17.78 

050385  .... 

01.3911 

23.35 

050496  .„. 

01.7895 

27J22 

050608  .... 

01.1608 

16.21 

050168  .... 

01.5795 

22.94 

050274  .... 

01.1350 

20.00 

050387  .... 

00.9095 

12.76 

050497  .„. 

00.9428 

11.97 

050609  .... 

01.3274 

29.05 

050169  .... 

01.5338 

22.37 

050276  .... 

012436 

25.76 

050388  .... 

00.8618 

15.42 

050498  .... 

01.3050 

20.50 

050613  .... 

01.0186 

22.54 
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050615  .... 

01.4446 

21.07 

060016  .... 

01.1675 

10.83 

070017  .... 

01.3674 

22.45 

100043  .... 

01.4152 

19.25  1 

100128  .... 

02.1689 

18.89 

050616  .... 

01.2691 

20.04 

060018  .... 

01  2497 

14.35 

070018  .... 

01.3498 

25.96 

100044  .... 

01.4413 

17.72 

100129  .... 

01.3602 

17.02 

050618  .... 

01.2205 

15.89 

060020  .... 

01.5142 

14.61 

070019  .... 

01.2567 

21.49 

100045  .... 

01.4554 

14.39 

100130  .... 

01.1726 

17.79 

050619  .... 

01.3454 

19.03 

060022  .... 

01.6484 

17.08 

070020  .... 

01.4074 

22.22 

100046  .... 

01.3482 

16.46 

100131  .... 

01.3011 

18.69 

050622  .... 

01.2594 

21.36 

060023  .... 

01.4622 

16.23 

070021  .... 

01.1805 

22.73 

100047  .... 

01.7883 

17.88 

100132  .... 

01.4788 

14.76 

050623  .... 

01.2563 

21.16 

060024  .... 

01.6640  1 

22.87 

070022  .... 

01.6437 

22.82 

100048  .... 

00.9927 

11.41 

100135  .... 

01.5000 

14.95 

050624  .... 

01.2605 

23.39 

060026  .... 

01.4335 

18.36 

070023  .... 

01.2106 

20.41 

100049  .... 

01.2748 

16.51 

100137  .... 

01.2387 

15.05 

050625  .... 

01.5236 

22.82 

060027  .... 

01.4674 

18.10 

070024  .... 

01.3163 

20.12 

100050  .... 

01.1771 

14.96 

100138  .... 

00.9841 

10.25 

050630  .... 

01.2823 

23.63 

060028  .... 

01.4158 

18.91 

070025  .... 

01.6942 

22.92 

100051  .... 

01.2647 

15.10 

100139  .... 

01.0428 

16.00 

050633  .... 

01.3236 

20.93 

060029  .... 

00.9748 

13.15 

070026  .... 

01.1741 

22.90 

100052  .... 

01.4138 

14.18  t 

100140  .... 

01.1929 

16.26 

050635  .... 

01.3019 

27.91 

060030  .... 

01.3480 

16.98 

070027  .... 

01.2085 

22.98 

100053  .... 

01.3034 

17.73 

100142  .... 

01.1733 

15.12 

050636  .... 

01.3894 

21.83 

060031  .... 

01.5082 

16.61 

070028  .... 

01.4692 

21.94 

100054  .... 

01.3318 

16.83 

100143  ....  1 

02.0565 

050637  .... 

01.1270 

21.41 

060032  .... 

01.4296 

19.33 

070029  .... 

01.2270 

19.29 

100055  .... 

01.3834 

15.81 

100144  .... 

01.3439 

12.10 

050638  .... 

00.9629 

24.33 

060033  .... 

01.0703 

11.58 

070030  .... 

01.2073 

22.70 

100056  .... 

01.4688 

21.01 

100145  .... 

01.3697 

13.57 

050641  .... 

01.1681 

12.65 

060034  .... 

01.4752 

17.73 

070031  .... 

01.2867 

18.49 

100057  .... 

01.3219 

15.19 

100146  .... 

01.1272 

15.35 

050643  .... 

00.9472 

060036  .... 

01.1796 

13.52 

070033  .... 

01.2692 

22.64 

100059  .... 

01.6344 

16.57 

100147  .... 

01.1204 

12.08 

050644  .... 

00.9873 

21.63 

060037  .... 

01.0028 

12.14 

070034  .... 

01.3310 

23.40 

100060  .... 

01.6863 

17.02 

100150  .... 

01.3132 

15.58 

050660  .... 

01.1327 

060038  .... 

01.0135 

11.55 

070035  .... 

01.3544 

21.55 

100061  .... 

01.5765 

20.45 

100151  .... 

01.8136 

17.59 

050661  .... 

00.9004 

17.84 

060041  .... 

00.9717 

12.34 

070036  .... 

01.2987 

25.17 

100062  .... 

01.7336 

15.56 

100154  .... 

01.6023 

16.55 

050662  .... 

00.8235 

20.98 

060042  .... 

00.9336 

13.29 

080001  .... 

01.6109 

20.42 

100063  .... 

01.2711 

14.64 

100156  .... 

01.1634 

17.85 

050663  .... 

01.1100 

20.81 

060043  .... 

01.0267 

10.83 

080002  .... 

01.2228 

15.45 

100067  .... 

01.4248 

15.63 

100157  .... 

01.5938 

17.06 

050666  .... 

00.9589 

23.34 

060044  .... 

01.2595 

14.53 

080003  .... 

01.3183 

18.22 

100068  .... 

01.4430 

15.32 

100159  .... 

01.0448 

15.59 

050667  .... 

01.0549 

23.63 

060046  .... 

01.0830 

14.51 

080004  .... 

01.3342 

16.62 

100069  .... 

01.3356 

15.97 

100160  .... 

01.2094 

16.10 

050668  .... 

01.1445 

23.59 

060047  .... 

00.9097 

12.30 

080005  .... 

01.3846 

15.58 

100070  .... 

01.4113 

16.41 

100161  .... 

01.4469 

18.23 

050671  .... 

01.1408 

25.26 

060049  .... 

01.0418 

16.46 

080006  .... 

01.2297 

14.99 

100071  .... 

01.2555 

14.91 

100162  .... 

01.4028 

16.66 

050672  .... 

00.6524 

19.59 

060050  .... 

01.2021 

12.70 

080007  .... 

01.2438 

15.70 

100072  .... 

01.2262 

14.14 

100165  .... 

01.2106 

16.85 

050674  .... 

01.1892 

26.59 

060052  .... 

01.1062 

12.20 

090001  .... 

01.4395 

18.92 

100073  .... 

01.7760 

18.60 

100166  .... 

01.4555 

18.62 

050675  .... 

01.5392 

13.30 

060053  .... 

00.9926 

12.72 

090002  .... 

01.1472 

16.35 

100074  .... 

01.2348 

17.34 

100167  .... 

01.3508 

20.22 

050676  .... 

01.0310 

12.91 

060054  .... 

01.2663 

14.73 

090003  .... 

01.3310 

22.14 

100075  .... 

01.6621 

16.96 

100168  .... 

01.3308 

17.37 

050677  .... 

01.3055 

29.76 

060056  .... 

00.9409 

12.78 

090004  .... 

01.5533 

22.28 

100076  .... 

01.4766 

18.32 

100169  .... 

01.8235 

17.12 

050678  .... 

01.1027 

24.06 

060057  .... 

00.9469 

20.55 

090005  .... 

01.2755 

25.99 

100077  .... 

01.3315 

15.89 

100170  .... 

01.4798 

15.72 

050680  .... 

01.2191 

22.47 

060058  .... 

00.9388 

10.75 

090006  .... 

01.3501 

19.60 

100078  .... 

01.1794 

16.23 

100172  .... 

01.3794 

13.20 

050682  .... 

00.9483 

13.47 

060060  .... 

01.0555 

11.16 

090007  .... 

01.3341 

19.75 

100079  .... 

01.1962 

14.43 

100173  .... 

01.6383 

15.42 

050684  .... 

01.2056 

22.36 

060062  .... 

00.9858 

11.79 

090008  .... 

01.5342 

23.18 

100080  .... 

01.5553 

17.32 

100174  .... 

01.4204 

18.07 

050685  .... 

1  01.1501 

24.19 

060063  .... 

01.1506 

10.58 

090010  .... 

00.9711 

24.67 

100081  .... 

01.1435 

11.05 

100175  .... 

00.9514 

15.25 

050686  .... 

01.3532 

27.79 

060064  .... 

01.4264 

18.46 

090011  .... 

01.9533 

23.85 

100082  .... 

01.5118 

16.80 

100176  .... 

01.9256 

22.43 

050688  .... 

01.2086 

25.13 

060065  .... 

01.3955 

18.91 

100001  .... 

01.4715 

16.11 

100083  .... 

01.2875 

15.26 

100177  .... 

01.3233 

16.58 

050689  .... 

01.4362 

26.91 

j  060066  .... 

00.9326 

11.17 

100002  .... 

01.4467 

17.78 

100084  .... 

01.4891 

15.78 

100179  .... 

01.6528 

17.36 

050690  .... 

!  01.3427 

27.92 

060068  .... 

01.2181 

14.20 

100004  .... 

01.0434 

11.37 

100085  .... 

01.3179 

18.81 

100180  .... 

01.4301 

17.00 

050693  .... 

!  01.2812 

28.69 

060070  .... 

01.0160 

15.33 

100005  .... 

01.1603 

17.02 

100086  .... 

01.4018 

20.75 

100181  .... 

01.6762 

15.78 

050694  .... 

01.3197 

21.34 

060071  .... 

01.2362 

14.78 

100006  .... 

01.5877 

17.22 

100087  .... 

01.7514 

19.08 

100183  .... 

01.3690 

17.97 

050695  .... 

01.2481 

25.38 

060072  .... 

00.9051 

100007  .... 

01.8613 

17.80 

100088  .... 

01.6046 

16.52 

100186  .... 

01.3876 

15.09 

050696  .... 

02.1328 

26.16 

060073  .... 

01.0079 

15.52 

100008  .... 

01.6759 

18.69 

100089  .... 

01.2412 

15.39 

!  100187  .... 

01.3692 

20.52 

050697  .... 

01.1797 

060075  .... 

01.2514 

16.15 

100009  .... 

01.5780 

19.14 

!  100090  ._. 

01.3504 

15.49 

i  100189  .... 

01.2857 

20.80 

050698  .... 

01.0467 

23.39 

060076  .... 

01.4150 

14.58 

100010  .... 

01.3896 

18.78 

100092  .... 

01.5232 

15.54 

100191  .... 

01.3367 

17.44 

050699  .... 

00.8430 

060085  .... 

00.9715 

08.89 

100012  .... 

01.5379 

17.53 

100093  .... 

01.4666 

13.19 

100196  .... 

01.5217 

15.84 

050700  .... 

01.3655 

060087  .... 

01.6122 

18.10 

100014  .... 

01.2838 

16.40 

100098  .... 

01.2607 

16.57 

100199  .... 

01.2090 

18.69 

050701  .... 

01.2568 

060088  .... 

01.0287 

13.60 

100015  .... 

01.2993 

17.02 

100099  .... 

01.2480 

14.53 

100200  .... 

01.3809 

21.17 

050702  .... 

01.2043 

1  . 

060090  .... 

00.9595 

11.72 

100017  .... 

01.6635 

15.75 

100100  .... 

01.4521 

16.89 

1  100203  .... 

01.1543 

18.05 

050703  .... 

00.8419 

060096  .... 

01.0133 

18.00 

100018  .... 

01.3505 

17.76 

100102  .... 

01.0643 

15.90 

100204  .... 

01.5526 

16.81 

050704  .... 

01.2199 

060100  .... 

01.3701 

20.82 

100019  .... 

01.4542 

17.17 

100103  .... 

01.0168 

15.39 

100206  .... 

01.3807 

21.64 

050705  .... 

02.6844 

060103  .... 

01.2616 

16.94 

100020  .... 

01.3562 

17.23 

100105  .... 

01.4016 

16.60 

100207  .... 

01.3841 

19.04 

050706  .... 

00.9304 

060104  .... 

01.3367 

18.78 

100022  .... 

01.6958 

21.32 

100106  .... 

01.0273 

?  13.60 

100208  .... 

01.7382 

18.61 

050707  .... 

00.8547 

070001  .... 

01.7512 

22.43 

100023  .... 

01.3278 

14.40 

100107  .... 

01.2655 

18.74 

100209  .... 

01.5364 

19.87 

050708  .... 

00.8707 

j  070002  .... 

01.8075 

23.72 

100024  .... 

01.3790 

19.06 

100108  .... 

01.0529 

15.10 

100210  .... 

1  01.7008 

15.97 

060001  .... 

i  01.4814 

16.98 

070003  .... 

01.1472 

21.97 

1  100025  .... 

01.5776 

14.76 

100109  .... 

01.3352 

14.91 

100211  .... 

01.2772 

17.32 

060003  .... 

01.2909 

17.31 

070004  .... 

01.1580 

21.82 

100026  .... 

01.4999 

13.26 

100110  .... 

01.4365 

16.61 

100212  ._. 

01.6223 

16.73 

060004  .... 

01.0772 

17.37 

070005  .... 

01.3270 

23.96 

100027  .... 

00.8554 

11.90 

100112  .... 

00.9797 

10.90 

100213  .... 

M.6396 

17.36 

060006  .... 

01.2666 

14.82 

070006  .... 

01.3116 

25.81 

100028  .... 

01.2739 

15.02 

100113  .... 

02.0746 

15.79 

100217  .... 

01.1845 

18.25 

060007  .... 

01.2602 

12.50 

070007  .... 

01.3828 

22.86 

100029  .... 

01.4444 

18.08 

100114  .... 

01.4922 

17.48 

100220  .... 

01.8048 

17.82 

060008  .... 

01.0109 

13.26 

070008  .„. 

01.2456 

20.66 

100030  .... 

01.2716 

16.73 

100117  .... 

01.2930 

16.44 

100221  .... 

01.4532 

17.82 

060009  .... 

01.4468 

18.59 

070009  .... 

01.2617 

21.54 

100032  .... 

01.8861 

16.48 

100118  .... 

01.1775 

15.44 

100222  .... 

01.2511 

17.00 

060010  .... 

01.5638 

18.49 

070010  .... 

01.4539 

21.55 

100034  .... 

01.6934 

17.25 

100121  .... 

01.2293 

13.62 

100223  .... 

01.4441 

16.55 

060011  .... 

015279 

20.96 

070011  .... 

015100 

21.19 

100035  .... 

01.5604 

15.92 

100122  .... 

01.3603 

14.84 

100224  .... 

01.4403 

18.78 

060012  .... 

01.4319 

14.65 

070012  .... 

01.1714 

22.67 

100038  .... 

01.6547 

18.93 

100124  .... 

01.3583 

16.70 

100225  .... 

01.3935 

19.07 

060013  .... 

015983 

16.63 

070013  .... 

01.3347 

22.91 

100039  .... 

01.7027 

j  20.12 

100125  .... 

01.1502 

17.51 

100226  .... 

01.3666 

17.08 

060014  .... 

01.7025 

20.85 

070015  .... 

01.3016 

22.72 

100040  .... 

01.6908 

!  16.07 

100126  .... 

01.4582 

18.35 

100227  .... 

00.9534 

17.48 
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Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Case 

Avg. 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

Provider 

mix 

hour 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

index 

wage 

100229  .... 

01.3901 

16.30 

110029  .... 

01.3254 

16.69 

110114  .... 

01.0580 

14.00 

120001  .... 

01.7391 

22.04 

140008  .... 

01.4359 

19.25 

100230  .... 

01.3248 

18.30 

110030  .... 

01.2625 

16.96 

110115  .... 

01.6496 

17.83 

120002  .... 

01.2222 

15.87 

140010  .... 

01.3097 

18.77 

100231  .... 

01.7130 

17.42 

110031  .... 

012891 

20.89 

110117  .... 

00.9252 

11.64 

120003  .... 

00.9710 

20.59 

140011  .... 

01.1181 

12.97 

100232  .... 

01.2677 

16.44 

110032  .... 

01.1310 

13.22 

110118  .... 

01.0457 

10.01 

120004  .... 

01.2989 

18.29 

140012  .... 

01.2090 

15.31 

100234  .... 

01.3614 

17.94 

110033  .... 

01.4208 

18.34 

110120  .... 

01.0429 

10.51 

120005  .... 

01.2810 

17.03 

140013  .... 

01.5980 

14.68 

100235  .... 

01.3840 

15.58 

110034  .... 

01.4850 

15.64 

110121  .... 

01.1443 

11.37 

120006  .... 

01.1593 

21.83 

140014  .... 

01.0954 

15.12 

100236  .... 

01.4900 

15.80 

110035  .... 

01.3122 

17.12 

110122  .... 

01.2835 

14.70 

120007  .... 

01.6419 

20.22 

140015  .... 

012270 

12.74 

100237  .... 

02.1488 

22.04 

110036  .... 

01.6987 

21.09 

110124  .... 

01.0984 

14.20 

120009  .... 

00.9961 

18.32 

140016  .... 

00.9807 

10.62 

100238  .... 

01.3722 

17.27 

110037  .... 

01.0639 

09.10 

110125  .... 

01.1837 

14.60 

120010  .... 

01.7249 

20.04 

140018  .... 

01.4002 

17.67 

100239  .... 

01.4978 

17.74 

110038  .... 

01.3929 

13.02 

110127  .... 

00.9029 

09.56 

120011  .... 

01.2501 

26.59 

140019  .... 

00.9330 

11.96 

100240  .... 

00.8035 

14.20 

110039  .... 

01.3486 

16.87 

110128  .... 

01.1452 

15.46 

120012  .... 

00.8968 

16.54 

140024  .... 

01.0131 

12.34 

100241  .... 

00.9441 

11.33 

110040  .... 

01.0519 

12.16 

110129  .... 

01.5352 

12.01 

120014  .... 

01.2149 

19.14 

140025  .... 

01.1016 

1527 

100242  .... 

01.3146 

14.92 

110041  .... 

01.1457 

14.35 

110130  .... 

01.0852 

09.68 

120015  .... 

00.8178 

19.23 

140026  .... 

01.1248 

13.43 

100243  .... 

01.4250 

16.65 

110042  .... 

01.0553 

13.66 

110132  .... 

01.1520 

12.20 

120016  .... 

00.9973 

18.55 

140027  .... 

01.2020 

14.63 

100244  .... 

01.3618 

16.40 

110043  .... 

01.5773 

13.73 

110134  .... 

00.8595 

10.02 

120018  .... 

00.9138 

17.94 

140029  .... 

01.3188 

16.19 

100246  .... 

01.3454 

19.50 

110044  .... 

01.1391 

12.22 

110135  .... 

01.1043 

13.78 

120019  .... 

01.2339 

17.90 

140030  .... 

01.5404 

19.79 

100248  .... 

01.6667 

17.89 

110045  .... 

01.1241 

19.62 

110136  .... 

01.1588 

13.15 

120021  .... 

00.8779 

19.14 

140031  .... 

01.0291 

11.46 

100249  .... 

01.2751 

18.23 

110046  .... 

012134 

14.30 

110140  .... 

00.8302 

13.51 

120022  .... 

01.6633 

20.55 

140032  .... 

01.2865 

1420 

100252  .... 

01.1996 

17.43 

110048  .... 

01.1013 

13.14 

110141  .... 

00.8972 

09.72 

120024  .... 

01.0150 

15.72 

140033  .... 

01.2494 

1722 

100253  .... 

01.3614 

16.33 

110049  .... 

01.0591 

14.55 

110142  .... 

01.0137 

10.29 

120026  .... 

01.2954 

20.12 

140034  .... 

01.1750 

14.60 

100254  .... 

01.6057 

17.14 

110050  .... 

01.0847 

11.33 

110143  .... 

01.2846 

17.24 

120027  .... 

01.3545 

19.59 

140035  .... 

01.1514 

09.85 

100255  .... 

01.3267 

20.57 

110051  .... 

00.9783 

15.64 

110144  .... 

01.1668 

12.74 

130001  .... 

01.0107 

13.17 

140036  .... 

01.1215 

1422 

100256  .... 

01.8444 

18.38 

110052  .... 

00.9264 

14.74 

110146  .... 

00.9328 

11.89 

130002  .... 

01.3774 

14.35 

140037  .... 

01.0236 

11.74 

100258  .... 

01.7091 

20.22 

110054  .... 

012700 

15.38 

110149  .... 

01.0750 

11.01 

130003  .... 

01.2226 

16.62 

140038  .... 

01.1485 

13.82 

100259  .... 

01.4444 

16.66 

110056  .... 

00.8911 

12.63 

110150  .... 

01.2960 

14.47 

130005  .... 

01.3631 

16.13 

140039  .._ 

01.0245 

11.51 

100260  .... 

01.3833 

17.08 

110059  .... 

01.3090 

12.94 

110152  .... 

01.1662 

11.82 

130006  .... 

01.7653 

16.81 

140040  .... 

01.2453 

13.79 

100262  .... 

01.3941 

18.96 

110061  .... 

01.0249 

09.64 

110153  .... 

00.9816 

15.92 

130007  .... 

01.5368 

16.33 

140041  .... 

01.1555 

14.31 

100263  .... 

01.3547 

17.78 

110062  .... 

00.9617 

10.81 

110154  .... 

00.9816 

11.86 

130008  .... 

00.9304 

12.71 

140042  .... 

01.1036 

12.72 

100264  .... 

01.3743 

15.50 

110063  .... 

01.0882 

11.47 

110155  .... 

01.0525 

12.55 

130009  .... 

00.9629 

13.18 

140043  .... 

012452 

15.68 

100265  .... 

01.3079 

17.19 

110064  .... 

01.2610 

15.82 

110156  .... 

00.9647 

11.50 

130010  .... 

00.9419 

15.53 

140045  .... 

01.0059 

12.10 

100266  .... 

01.3021 

15.42 

110065  .... 

00.9751 

11.47 

110157  .... 

01.1009 

15.28 

130011  .... 

01.3533 

13.99 

140046  .... 

01.2829 

14.33 

100267  .... 

01.3063 

18.95 

110066  .... 

01.3019 

15.59 

110161  .... 

01.2406 

18.47 

130012  .... 

00.9944 

16.65 

140047  .... 

01.2223 

11.40 

100268  .... 

01.2433 

21.55 

110069  .... 

01.1801 

14.92 

110162  .... 

00.8663 

130013  .... 

01.2643 

15.99 

140048  .... 

01.3062 

20.15 

100269  .... 

01.3512 

21.42 

110070  .... 

00.9980 

11.76 

110163  .... 

01.4225 

16.50 

130014  .... 

01.3488 

16.35 

140049  .... 

01.3569 

17.97 

100270  .... 

00.8838 

12.30 

110071  .... 

01.0242 

09.41 

110164  .... 

01.3716 

17.39 

130015  .... 

00.8742 

11.45 

140051  .... 

01.3482 

18.90 

100271  .... 

01.6050 

16.88 

110072  .... 

01.0023 

12.37 

110165  .... 

01.2885 

15.93 

130016  .... 

00.8542 

15.89 

140052  .... 

01.2810 

14.67 

100273  .... 

01.0658 

16.70 

110073  .... 

012810 

12.22 

110166  .... 

01.4933 

15.76 

130017  .... 

01.0252 

12.65 

140053  .... 

01.7729 

16.02 

100275  .... 

01.3386 

20.17 

110074  .... 

01.4423 

16.63 

110168  .... 

01.6691 

17.53 

130018  .... 

01.5822 

19.65 

140054  .... 

01.3051 

22.11 

100276  .... 

01.3219 

20.62 

110075  .... 

01.1310 

13.64 

110169  .... 

00.7618 

17.87 

130019  .... 

01.1747 

14.07 

140055  .... 

00.9338 

11.82 

100277  .... 

01.0833 

12.90 

110076  .... 

01.3234 

17.00 

110171  .... 

01.3476 

19.39 

130021  .._ 

00.9281 

10.63 

140058  .... 

01.1583 

14,34 

100278  .... 

00.8698 

16.01 

110078  .... 

01.5676 

21.62 

110172  .... 

01.2397 

25.10 

130022  .... 

01.1197 

15.42 

140059  .... 

01.0725 

11,39 

100279  .... 

01.4270 

21.86 

110079  .... 

01.3888 

19.60 

110174  .... 

01.0088 

12.79 

130024  .... 

01.1015 

14.66 

140061  .... 

01.1007 

15.08 

100280  .... 

01.4172 

110080  .... 

01.1829 

14.65 

110176  .... 

01.1887 

18.24 

130025  .... 

01.1046 

15.36 

140062  .... 

01.2341 

20.99 

100281  .... 

01.2160 

110082  .... 

02.0224 

23.13 

110177  .... 

01.3894 

18.41 

130026  .... 

01.1117 

16.17 

140063  .... 

01.3445 

19.00 

110001  .... 

01.2551 

15.81 

110083  .... 

01.6451 

20.82 

110178  .... 

01.4829 

17.06 

130027  .._ 

00.8922 

16.13 

140064  .... 

01.1811 

15.11 

110002  .... 

01.2498 

14.41 

110086  .... 

01.0560 

14.40 

110179  .... 

01.1702 

19.22 

130028  .... 

01.1847 

15.29 

140065  .... 

01.4134 

21.65 

110003  .... 

01.3337 

12.00 

110087  .... 

012666 

17.61 

110181  .... 

01.0288 

08.35 

130029  .... 

01.0231 

14.26 

140066  .... 

01.1794 

13.05 

110004  .... 

01.2191 

15.29 

110088  .... 

00.8786 

12.27 

110183  .... 

01.2913 

18.26 

130030  .... 

01.0340 

12.46 

140067  .... 

01.7228 

16.34 

110005  .... 

01.1700 

15.96 

110089  .... 

01.2055 

14.65 

110184  .... 

01.0926 

18.57 

130031  .... 

01.0143 

11.69 

140068  .... 

01.4052 

15.66 

110006  .... 

01.2843 

16.38 

110091  .... 

01.3772 

19.15 

110185  .... 

01.1298 

12.31 

130034  .... 

01.0457 

14.13 

140069  .... 

01.0744 

13.61 

110007  .... 

01.4503 

15.97 

110092  .... 

01.0709 

11.21 

110186  .... 

01.3356 

15.53 

130035  .... 

01.0182 

13.66 

140070  .... 

01.3038 

14.49 

110008  .... 

01.1066 

14.16 

110093  .... 

00.9715 

08.54 

110187  .... 

01.1761 

16.81 

130036  .... 

01.2487 

08.52 

140074  .... 

01.0194 

1420 

110009  .... 

01.0204 

14.23 

110094  .... 

01.0205 

11.02 

110188  .... 

01.4360 

17.33 

130037  .... 

01.1166 

14.67 

140075  .... 

01.4119 

17.78 

110010  .... 

02.0046 

20.95 

110095  .... 

012505 

13.02 

110189  .... 

01.0934 

19.00 

130043  .... 

01.0399 

13.65 

140077  .... 

012636 

13.35 

110011  .... 

01.1827 

14.97 

110096  .... 

01.0978 

12.76 

110190  .... 

01.0854 

12.93 

130044  .... 

00.9745 

12.73 

140079  .... 

01.2695 

21.34 

110013  .... 

01.1083 

13.50 

110097  .... 

01.1016 

16.29 

110191  .... 

01.2392 

17.33 

130045  .... 

00.9056 

11.43 

140080  .... 

01.7887 

1720 

110014  .... 

01.1894 

11.75 

110098  .... 

01.0361 

13.41 

110192  .... 

01.3442 

19.58 

130048  .... 

01.1050 

10.87 

140081  .... 

01.1079 

10.92 

110015  .... 

01.1355 

15.78 

110100  .... 

01.0988 

11.22 

110193  .... 

01.1408 

16.99 

130049  ..„ 

01.2245 

15.55 

140082  .... 

01.4045 

19.71 

110016  .... 

01.2952 

13.84 

110101  .... 

01.0715 

09.49 

110194  .... 

00.9760 

12.31 

130054  .... 

00.9113 

14.10 

140083  .... 

012841 

15.35 

110017  .... 

00.9323 

10.40 

110103  .... 

00.9611 

08.82 

110195  .... 

01.2032 

10.66 

130066 

00.9454 

11.94 

140084  .... 

012110 

17.72 

110018  .... 

01.1766 

15.88 

110104  .... 

01.1479 

12.86 

110198  .... 

01.3701 

21.77 

130058  .... 

00.9163 

11.59 

140086  .... 

01.1083 

11.72 

110020  .... 

01.1997 

16.55 

110105  .... 

01.1353 

13.47 

110200  .... 

01.9905 

14.43 

130060  .... 

01.1885 

140087  .... 

01.4133 

16.09 

110023  .... 

01.2550 

17.17 

110107  .... 

01.6433 

17.26 

110201  .... 

01.4001 

14.99 

140001  .... 

01.2552 

13.67 

140088  .... 

01.5044 

21.90 

110024  .... 

01.3830 

15.58 

110108  .... 

01.0233 

10.19 

110203  .... 

00.9939 

15.78 

140002  .... 

01.2491 

15.22 

140089  .... 

01.2464 

13.84 

110025  .... 

01.3117 

.15.02 

110109  .... 

01.1199 

11.30 

110204  .... 

00.8075 

13.88 

140003  .... 

01.0438 

13.21 

140090  .... 

01.4523 

26.53 

110026  .... 

01.1566 

12.82 

110111  .... 

01.1285 

12.71 

110205  .... 

01.0542 

11.10 

140004  .... 

00.9859 

13.64 

140091  .... 

01.6824 

15.96 

110027  .... 

01.0355 

15.43 

110112  .... 

00.9922 

15.95 

110207  „.. 

01.1390 

■MMI 

140005  .... 

00.9652 

09.64 

140093  .... 

01.1922 

14.60 

110028  .  .. 

01.6334 

15.10 

110113  .... 

01.0259 

13.67 

110208  .... 

00.9490 

140007  .._ 

01.4615 

19.18 

140094  .... 

01.3158 

15.80 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

140095  .... 

01.2211 

17.48 

140182  .... 

01.2646 

18.80 

150006  .... 

01.2471 

tm 

150082  .... 

01.4663 

16.73 

160033  .... 

mmi 

140097  .... 

00.9794 

13.23 

140184  .... 

01.1702 

12.95 

150007  .... 

01.2317 

16.00 

150084  .... 

01.8366 

20.84 

160034  .... 

00.9809 

140098  .... 

01.2721 

18.87 

140185  .... 

01.4019 

14.80 

150008  .... 

01.3191 

17.15 

150085  .... 

00.9551 

1027 

160035  .... 

00.9182 

140100  .... 

01.4498 

18.43 

140186  .... 

01.1921 

17.96 

150009  .... 

01.2891 

16.47 

150086  .... 

01.2684 

14.97 

160036  .... 

01.0980 

140101  .... 

01.1882 

16.70 

140187  .... 

01.4101 

14.44 

150010  .... 

01.1613 

16.91 

150088  .... 

01.1618 

16.44 

160037  .... 

01.0995 

140102  .... 

01.0163 

13.47 

140188  .... 

00.9952 

10.46 

150011  .... 

01.2230 

16.35 

150089  .... 

01.3856 

17.35 

160039  .... 

01.0908 

140103  .... 

01.3476 

15.26 

140189  .... 

01.1432 

14.82 

150012  .... 

01.6245 

17.37 

150090  .... 

01.2972 

18.44 

160040  .... 

01.2992 

140105  .... 

01.3373 

18.62 

140190  .... 

01.1571 

12.46 

150013  .... 

01.1935 

12.66 

150091  .... 

01.0796 

14.68 

160041  .... 

01.1270 

140107  .... 

01.1306 

11.58 

140191  .... 

01.4016 

22.19 

150014  .... 

01.3786 

17.11 

150092  .... 

01.0338 

13.77 

160043  .... 

01.0127 

140108  .... 

01.3348 

19.18 

140192  .... 

01.0745 

16.18 

150015  .... 

01.2586 

15.48 

150094  .... 

01.0086 

15.63 

160044  .... 

01.1760 

140109  .... 

01.0492 

11.80 

140193  .... 

01.0180 

12.88 

150017  .... 

01.7796 

16.19 

150095  .... 

01.0817 

13.62 

160045  .... 

01.6674 

140110  .... 

01.2880 

12.82 

140197  .... 

01.3042 

18.59 

150018  .... 

01.3134 

15.81 

150096  .... 

01.0511 

17.17 

160046  .... 

01.0096 

140112  .... 

01.0816 

12.81 

140199  .... 

01.0372 

13.34 

150019  .... 

01.0796 

14.92 

150097  .... 

01.0928 

15.62 

160047  .... 

140113  .... 

01.4290 

16.37 

140200  .... 

01.4005 

20.01 

150020  .... 

01.0947 

11.59 

150098  .... 

01.1526 

11.43 

160048  .... 

01.0676 

140114  .... 

01.2761 

17.35 

140202  .... 

01.2643 

18.76 

150021  .... 

01.6030 

16.43 

150099  .... 

01.2561 

15.68 

160049  .... 

00.9581 

140115  .... 

01.1712 

16.67 

140203  .... 

01.2244 

15.95 

150022  .... 

01.1271 

17.24 

150100  .... 

01.7072 

17.00 

160050  .„. 

01.0211 

140116  .... 

01.2900 

17.61 

140205  .... 

00.8422 

11.22 

150023  .... 

01.4118 

15.56 

150101  .... 

01.1155 

13.32 

160051  .... 

01.2040 

140117  .... 

01.2999 

18.69 

140206  .... 

01.0654 

17.10 

150024  .... 

01.2106 

14.95 

150102  .... 

01.0577 

13.18 

160052  .... 

01.0436 

140118  .... 

01.6004 

20.68 

140207  .... 

01.3948 

18.78 

150025  .... 

01.5388 

16.21 

150103  .... 

01.0226 

13.14 

160054  .... 

01.1022 

140119  .... 

01.6661 

20.07 

140208  .... 

01.4898 

22.91 

150026  .... 

01.1923 

16.04 

150104  .... 

01.0812 

13.64 

160055  .... 

00.9485 

140120  .... 

01.4141 

13.85 

140209  .... 

01.6445 

14.99 

150027  .... 

01.0126 

14.08 

150105  .... 

01.1628 

15.14 

160056  .... 

01.0806 

140121  .... 

01.5539 

08.74 

140210  .... 

01.0433 

11.29 

150029  .... 

01.2511 

17.48 

150106  .... 

01.0463 

17.80 

160057  .... 

01.3502 

140122  .... 

01.4768 

20.02 

140211  .... 

01.1982 

17.90 

150030  .... 

01.0812 

15.16 

150109  .... 

01.3691 

14.70 

160058  .... 

01.6992 

140123  .... 

01.2294 

15.10 

140212  .... 

01.1656 

20.42 

150031  .... 

01.0957 

14.78 

150110  .... 

00.9296 

13.42 

160059  .... 

01.2630 

140124  .... 

01.1358 

19.42 

140213  .... 

01.2009 

19.50 

150032  .... 

01.7588 

17.72 

150111  ..... 

01.0950 

12.33 

160060  .... 

01.0284 

140125  .... 

01.2390 

13.29 

140215  .... 

01.1446 

10.48 

150033  .... 

01.5943 

18.01 

150112  .... 

01.2111 

16.18 

160061  .... 

00.9538 

140127  .... 

01.2956 

15.35 

140217  .... 

01.2374 

19.16 

150034  .... 

01.2863 

17.20 

150113  .... 

01.1478 

15.45 

160062  .... 

00.9618 

140128  .... 

01.0433 

15.50 

140218  .... 

00.9567 

13.96 

150035  .... 

01.4080 

17.05 

150114  .... 

00.9924 

12.31 

160063  .... 

01.1404 

140129  .... 

01.0693 

12.58 

140220  .... 

01.1752 

13.57 

150036  .... 

01.0229 

16.08 

150115  .... 

01.3247 

13.92 

160064  .... 

01.5931 

140130  .... 

01.1602 

19.25 

140223  .... 

01.5029 

22.80 

150037  .... 

01.1956 

17.77 

150122  .... 

01.1148 

17.31 

160065  .... 

01.0733 

140132  .... 

01.5272 

17.61 

140224  .... 

01.3267 

19.20 

150038  .... 

01.1995 

15.85 

150123  .... 

01.0958 

12.57 

160066  .... 

01.0801 

140133  .... 

01.3502 

19.24 

140228  .... 

01.6053 

16.14 

150039  .... 

00.9143 

13.42 

150124  .... 

01.1234 

14.04 

160067  .... 

01.3105 

140135  .... 

01.2358 

14.27 

140229  .... 

00.9303 

09.86 

150042  .... 

01.1893 

14.72 

150125  .... 

01.3773 

16.98 

160068  .... 

01.0005 

140137  .... 

01.0291 

12.24 

140230  .... 

00.9506 

13.17 

150043  .... 

01.0846 

15.00 

150126  .... 

01.5079 

18.30 

160069  .... 

01.3793 

140138  .... 

01.0241 

11.15 

140231  .... 

01.5410 

19.84 

150044  .... 

01.2714 

15.75 

150127  .... 

01.2053 

11.94 

160070  .... 

01.0399 

140139  .... 

01.0516 

12.47 

140233  .... 

01.7208 

14.89 

150045  .... 

01.1633 

15.40 

150128  .... 

01.2212 

1722 

160072  .... 

01.1162 

140140  .... 

01.1237 

11.90 

140234  .... 

01.2047 

14.44 

150046  .... 

01.5484 

16.63 

150128  .... 

01.2144 

18.69 

160073  .... 

01.0381 

140141  .... 

00.9810 

12.26 

140236  .... 

01.0041 

12.56 

150047  .... 

01.6831 

17.65 

150130  .... 

01.1198 

13.18 

160074  .... 

01.0271 

140143  .... 

01.0728 

14.63 

140239  .... 

01.5754 

16.58 

150048  .... 

01.1715 

15.11 

150132  .... 

01.3672 

19.75 

160075  .... 

01.0535 

140144  .... 

00.9953 

13.14 

140240  .... 

01.4164 

20.64 

150049  .... 

01.1211 

12.76 

150133  .... 

01.1774 

14.00 

160076  .... 

EIESa 

140145  .... 

01.1475 

14.17 

140242  .... 

01.5346 

19.78 

150050  .... 

01.1464 

13.85 

150134  .... 

01.1496 

15.65 

160077  .... 

00.9877 

140146  .... 

00.9720 

14.22 

140245  .... 

01.0564 

12.26 

150051  .... 

01.3409 

15.58 

150136  .... 

00.8373 

18.39 

160079  .... 

01.3225 

140147  .... 

01.1895 

12.55 

140246  .... 

01.0439 

11.22 

150052  .... 

0V.0935 

10.31 

150137  .... 

02.8509 

160080  .... 

01.1510 

140148  .... 

01.6515 

16.06 

140250  .... 

01.2052 

19.71 

150053  .... 

01.0023 

16.74 

150897  .... 

04.9451 

160081  .... 

01.1054 

140150  .... 

01.4651 

20.76 

140251  .... 

01.3108 

16.26 

150054  .... 

01.0899 

12.38 

160001  .... 

01.1864 

15.08 

160082  .... 

01.6745 

140151  .... 

01.1004 

140252  .... 

01.3458 

20.39 

150056  .... 

01.7050 

19.00 

160002  .... 

01.1621 

12.09 

160083  .... 

01.5104 

140152  .... 

01.0787 

21.93 

140253  .... 

01.3767 

24.54 

150057  .... 

02.3820 

13.49 

160003  .... 

01.0524 

11.50 

160085  .... 

01.0059 

140155  .... 

01.1690 

15.83 

140258  .... 

01.3969 

19.92 

150058  .... 

01.6361 

18.17 

160005  .... 

01.0831 

1228 

160086  .... 

00.9935 

140158  .... 

01.4060 

19.65 

140271  .... 

00.9808 

12.27 

150059  .... 

01.1919 

17.50 

160007  .... 

00.9597 

11.53 

160088  .... 

01.1130 

140159  .... 

01.2401 

140275  .... 

01.2724 

14.62 

150060  .... 

01.1308 

15.24 

160008  .... 

01.1460 

12.99 

160089  .... 

01.2177 

140160  .... 

01.1835 

14.34 

140276  .... 

02.0686 

18.92 

150061  .... 

01.1952 

12.43 

160009  .... 

01.2384 

13.34 

160090  .... 

MSEm 

140161  .... 

01.1023 

15.66 

140280  .... 

01.2391 

15.41 

150062  .... 

01.0335 

12.77 

160012  .... 

01.1231 

12.70 

160091  .... 

01.0972 

140162  .... 

01.6816 

15.64 

140281  .... 

01.5966 

19.47 

150063  .... 

01.0813 

13.91 

160013  .... 

01.2444 

13.60 

160092  .... 

00.9851 

140164  .... 

01.2770 

1.3.78 

140285  .... 

01.3016 

14.03 

150064  .... 

01.0620 

15.32 

160014  .... 

00.9484 

11.72 

160093  .... 

01.1425 

140165  .... 

01.0512 

12.51 

140286  .... 

01.1246 

15.68 

150065  .... 

01.0845 

15.64 

160016  .... 

01.2702 

14.43 

160094  .... 

01.1061 

140166  .... 

01.2083 

14.64 

140288  .... 

01.6329 

20.42 

150066  .... 

01.0441 

12.68 

160018  ..„ 

00.8938 

11.90 

160095  .... 

01.1343 

140167  .... 

01.1178 

12.82 

140289  .... 

01.2651 

14.49 

150067  .... 

01.0953 

13.31 

160020  .... 

01.0997 

11.81 

160097  .... 

01.1379 

140168  .... 

01.1806 

14.17 

140290  .... 

01.3067 

19.27 

150069  .... 

01.2292 

14.39 

160021  ..„ 

01.0801 

12.04 

160098  .... 

00.9995 

140170  .... 

01.0176 

10.98 

140291  .... 

01.3069 

20.16 

150070  .... 

01.0214 

13.03 

160023  .... 

01.0701 

12.61 

160099  .... 

01.0430 

140171  .... 

00.9245 

12.22 

140292  .... 

01.1650 

19.76 

150071  .... 

01.1226 

12.39 

160024  .... 

01.5224 

15.43 

160101  .... 

01.1531 

140172  .... 

01.4928 

18.33 

140294  .... 

01.1308 

14.61 

150072  .... 

01.2197 

14.26 

160025  .... 

01.8445 

15.04 

160102  .... 

140173  .... 

01.0401 

13.57 

140297  .... 

01.2286 

20.74 

150073  .... 

00.9898 

16.29 

160026  .... 

01.1258 

1321 

160103  .... 

00.9634 

140174  .... 

01.4898 

16.75 

140299  .... 

00.8525 

22.50 

150074  „.. 

01.5553 

19.36 

160027  .... 

01.1424 

12.49 

160104  .... 

01.2134 

140176  .... 

01.2854 

18.62 

150001  .... 

01.0566 

15.39 

150075  .... 

01.1997 

12.67 

160028  .... 

01.2118 

16.69 

160106  .... 

140177  .... 

01.5125 

15.14 

150002  .... 

01.3662 

16.67 

150076  .... 

01.0762 

15.74 

160029  .... 

01.5235 

15.57 

160107  .... 

01.2048 

140179  .... 

01.2492 

18.13 

150003  .... 

01.6898 

15.65 

150077  .... 

01.2331 

14.59 

160030  .... 

01.3238 

14.98 

160108  .... 

\wwm 

140180  .... 

01.5100 

19.11 

150004  .... 

01.4962 

18.06 

150078  .... 

01.1045 

15.23 

160031  .... 

01.1537 

12.06 

160109  .... 

140181  .... 

01.2782 

17.32 

150005  .... 

01.1848 

17.30 

150079  .... 

01.1034 

12.83 

160032  .... 

01.1884 

13.93 

160110  .... 

1  01.4776 

Avg. 

hour 

wage 


14.99 

12.26 

10.60 

12.62 

13.20 

13.56 

14.92 
11.51 
11.81 

11.94 
15.84 
11.17 
14.34 
12.01 
11.45 
12.47 
12.25 

11.95 
12.01 
11.27 
12.76 

13.92 
16.69 
16 
12 
13 
10 
10 
15 
13 
13 
15 

13 

14 
11 
11 
11 
14 
13 

13 
09 

14 

14 
13 

15 

16 
11 
11 
12 
13 
13 
11 
13 
11 

1^ 
12.57 
12.47 
10.99 
15.89 
15.23 
12.62 
15.40 
12.86 
12.64 
12.98 
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ProvkJer 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

160111 

01.0495 

09.59 

170050  .... 

00.7731 

10.65 

170133  .... 

01.1786 

13.81 

180047 

01.0461 

12.20 

190008  .... 

01.5397 

17.01 

160112  .... 

01.4123 

13.17 

170051 

00.9991 

13.38 

170134  .... 

01.0123 

11.44 

180048  .... 

01.1437 

14.45 

190009  .... 

015947 

13.88 

160113  .... 

01.0150 

11.03 

170052  „.. 

01.0909 

10.94 

170137  .... 

01.1535 

15.62 

180049  .„ 

01.3972 

13.11 

190010  .... 

01.0785 

14.19 

160114  .... 

01.0347 

13.68 

170053  .... 

00.8682 

10.41 

170139  .... 

01.0526 

11.31 

180050  .... 

01.2714 

14.68 

190011  .... 

01.1190 

12.19 

160115  .... 

01.0569 

12.36 

170054  .... 

01.0889 

11.90 

170140  „.. 

01.0504 

11.09 

180051  ..„ 

01.3043 

12.81 

190013  .... 

015339 

1350 

160116  .... 

01.1453 

13.89 

170055  .... 

00.9637 

13.55 

170142  „.. 

01.3014 

15.41 

180053  .™ 

01.2849 

13.26 

190014  .... 

01.0865 

12.69 

160117  .... 

01.2772 

14.07 

170056  .... 

00.9755 

10.54 

170143  .... 

01.1407 

11.86 

180054  .... 

01.0041 

12.50 

190015  .... 

01.1628 

16.58 

160118  .... 

01.0383 

12.14 

170057  .... 

01.0697 

13.53 

170144  .... 

01.4728 

14.00 

180055  .„. 

01.0469 

12.65 

190017  .... 

01.2199 

12.10 

160120  .... 

00.9891 

08.34 

170058  .... 

01.0783 

13.89 

170145  .... 

01.1856 

13.04 

180056  .... 

01.0706 

15.74 

190018  .... 

015787 

1455 

160122  .... 

01.1631 

13.40 

170060  .... 

01.0531 

11.99 

170146  .... 

01.3620 

16.72 

180058  ._. 

00.8915 

12.36 

190019  .... 

01.4660 

15.85 

160123  .... 

01.0309 

13.08 

170061  .... 

01.1160 

11.60 

170147  .... 

01.1301 

16.42 

180059  .... 

00.8664 

12.17 

190020  .... 

01.1850 

14.53 

160124  .... 

01.2481 

13.81 

170062  .... 

00.9459 

11.58 

170148  .... 

01.4025 

17.53 

180063  .... 

01.0511 

09.78 

190025  .... 

015406 

11.69 

160126  .... 

01.0561 

11.21 

170063  .... 

00.9046 

10.73 

170150  .... 

01.0814 

13.01 

180064  .... 

01.1018 

10.97 

190026  .... 

01.3918 

15-.09 

160129  .... 

01.0282 

12.08 

170064  .... 

00.9869 

11.33 

170151  .... 

01.0014 

10.99 

180065  .... 

00.9641 

09.28 

190027  .... 

01.4597 

15.99 

160130  „.. 

01.0416 

11.62 

170066  .... 

00.9301 

11.45 

170152  .... 

00.9702 

12.21 

180066  ..„ 

01.2906 

16.62 

190029  .... 

01.1671 

13.12 

160131  .... 

01.1439 

11.67 

170067  .... 

00.8591 

12.46 

170159  .... 

00.9310 

180067  .... 

01.8613 

15.59 

190033  .... 

00.9131 

07.96 

160133  .... 

01.0955 

16.39 

170068  .... 

01.2507 

14.20 

170160  .... 

00.9833 

10.63 

180069  .... 

01.0154 

14.41 

190034  .... 

015126 

13.01 

160134  .... 

01.0727 

10.74 

170069  .... 

01.0333 

1227 

170164  .... 

00.9554 

13.38 

180070  .... 

01.0481 

12.77 

190035  .... 

01.4086 

17.47 

160135  .... 

00.9890 

10.91 

170070  .... 

00.9728 

12.23 

170166  .... 

01.0157 

13.45 

180072  .... 

01.0799 

14.38 

190036  „.. 

01.6500 

1758 

160138  .... 

01.1163 

12.46 

170072  .... 

00.9173 

10.58 

170168  .... 

00.9043 

08.28 

180075  .... 

00.9842 

10.68 

190037  .... 

01.0946 

17.85 

160140  .... 

01.0654 

13.24 

170073  .... 

01.1027 

12.78 

170171  .... 

01.1033 

10.91 

180078  .... 

01.0783 

15.71 

190039  .... 

01.4727 

16.44 

160141  .... 

00.8389 

10.05 

170074  .... 

01.0959 

11.30 

170172  .... 

00.9711 

180079  .... 

00.9817 

12.61 

190040  .... 

01.4197 

17.30 

160142  .... 

01.0835 

11.71 

170075  .... 

00.8432 

09.47 

170174  .... 

00.8355 

10.81 

180080  .... 

01.1021 

12.85 

190041  .... 

01.5259 

16.54 

160143  .... 

01.0648 

11.92 

170076  .... 

01.1061 

10.14 

170175  .... 

01.2782 

15.18 

180081  .... 

01.5080 

17.66 

190043  .... 

01.1080 

10.44 

160145  .... 

01.0547 

11.04 

170077  .... 

00.9343 

11.31 

170176  .... 

01.4954 

18.34 

180085  .... 

01.3121 

16.18 

190044  .... 

01.0842 

15.51 

160146  .... 

01.3578 

14.81 

170079  .... 

01.0716 

09.81 

170180  .... 

00.9497 

180087  .... 

01.0822 

12.45 

190045  .... 

01.2847 

17.63 

160147  .... 

01.1855 

13.17 

170080  .... 

01.0304 

11.67 

180001  .... 

01.2063 

15.10 

180088  .... 

01.6461 

18.61 

190046  .... 

01.5088 

16.18 

160151  .... 

01.1023 

12.32 

170081  .... 

01.0304 

10.30 

180002  .... 

01.0558 

14.95 

180092  .... 

01.1080 

13.45 

190047  .... 

01.1529 

16.09 

160152  .... 

00.9970 

12.73 

170082  .... 

01.0350 

10.91 

180004  .... 

01.1744 

12.90 

180093  .... 

01.3853 

14.17 

190048  .... 

01.0973 

13.35 

160153  .... 

01.6502 

16.13 

170084  .... 

00.8777 

10.03 

180005  .... 

01.0444 

14.66 

180094  .... 

00.9476 

11.59 

190049  .... 

01.0513 

13.59 

170001  .... 

01.2083 

14.25 

170085  .... 

00.9636 

11.57 

180006  .... 

00.9029 

11.80 

180095  .... 

01.1229 

11.81 

190050  .... 

01.0974 

13.67 

170004  .... 

01.0582 

12.68 

170086  .... 

01.7041 

17.38 

180007  .... 

01.4577 

13.73 

180099  ..„ 

01.0774 

10.13 

190053  .... 

01.0886 

11.08 

170006  .... 

01.1785 

13.00 

170087  .... 

01.3942 

18.90 

180009  .... 

01.2790 

16.51 

18ai01  .... 

01.2180 

19.86 

190054  .... 

01.4390 

12.13 

170008  .... 

01.0815 

11.61 

170088  .... 

00.8810 

08.09 

180010  .... 

01.8120 

15.34 

180102  .... 

01.4457 

12.80 

190059  .... 

00.9479 

17.29 

170009  .... 

01.2522 

15.16 

170089  .... 

01.0458 

13.83 

180011  .... 

01.2072 

14.69 

180103  .... 

01.9661 

16.39 

190060  .... 

01.4131 

14.77 

170010  .... 

01.2129 

14.80 

170090  .... 

01.0756 

09.53 

180012  .... 

01.3677 

15.91 

180104  .... 

01.4486 

14.71 

190064  .... 

01.5065 

16.13 

170011  .... 

01.4374 

14.07 

170092  .... 

00.7989 

11.32 

180013  .... 

01.3280 

14.46 

180105  .... 

00.9262 

15.54 

190065  .... 

01.4844 

15.65 

170012  .... 

01.3724 

15.42 

170093  .... 

00.9273 

11.25 

180014  .... 

01.5173 

17.45 

180106 

00.8984 

11.57 

190071  .... 

00.8849 

11.25 

170013  .... 

01.3311 

14.02 

170094  .... 

01.0821 

13.06 

180015  .... 

01.1320 

14.27 

180108  .... 

00.8906 

12.67 

190075  .... 

01.4392 

19.38 

170014  .... 

01.0487 

14.36 

170095  ...; 

01.1131 

12.46 

180016  .... 

01.2634 

12.65 

180115  .... 

01.0927 

13.33 

190077  .... 

00.9533 

10.49 

170015  .... 

01.0035 

12.48 

170097  .... 

00.9929 

12.19 

180017  .... 

01.3036 

12.52 

180116  .... 

01.3607 

14.88 

190078  .... 

015408 

10  47 

170016  .... 

01.5938 

18.86 

170098  .... 

01.0691 

13.99 

180018  .... 

01.1528 

12.70 

180117  .... 

01.1918 

12.53 

190079  .... 

01.2546 

14.38 

170017  .... 

01.1818 

15.65 

170099  .... 

01.2498 

10.05 

180019  .... 

01.3022 

15.60 

180118  .... 

01.0380 

10.98 

190081  .„. 

00.8933 

09.79 

170018  .... 

01.0376 

11.86 

170100  .... 

00.9250 

13.52 

180020  .... 

01.0535 

14.18 

180120  .... 

00.9600 

11.55 

190083  .... 

00.9095 

11.31 

170019  .... 

01.1664 

14.86 

170101  .... 

00.9580 

12.56 

180021  .... 

01.2222 

12.05 

180121  .... 

01.1330 

12.12 

190086  .... 

01.2984 

13.80 

170020  .... 

01.2784 

14.70 

170102  .... 

01.0011 

12.58 

180023  .!.. 

00.8308 

10.45 

180122  .... 

01.0106 

12.03 

190088  .... 

01.2471 

15.55 

170022  .... 

01.2502 

11.71 

170103  .... 

012714 

14.43 

180024  .... 

01.3172 

15.71 

180123  .... 

01.4815 

17.52 

190089  .... 

01.0474 

09.57 

170023  .... 

01.3885 

15.44 

170104  .... 

01.4228 

18.83 

180025  .... 

01.1247 

13.86 

180124  .... 

01.3514 

14.80 

190090  .... 

01.2103 

14.47 

170024  .... 

01.1843 

11.73 

170105  .... 

00.9739 

14.10 

180026  .... 

01.1969 

10.47 

180125  .... 

01.0206 

14.88 

190092  .... 

01.2826 

16.62 

170025  .... 

01.2580 

13.63 

170106  .... 

00.9198 

12.06 

180027  .... 

01.1226 

12.56 

180126  .... 

01.0168 

10.88 

190095  .... 

01.0350 

12.77 

170026  .... 

01.0138 

14.25 

170108  .... 

00.9078 

10.27 

180028  .... 

01.0368 

15.42 

180127  .... 

01.2145 

16.76 

190098  .... 

01.4469 

16.69 

170027  .... 

01.1818 

15.09 

170109  .... 

01.0837 

13.77 

180029  .... 

01.2896 

14.10 

180128  .... 

01.1231 

14.91 

190099  .... 

01.1067 

14.71 

170030  .... 

00.9610 

13.61 

170110  .... 

00.9268 

12.68 

180030  .... 

01.1350 

11.60 

180129  .... 

01.1193 

11.56 

190102  .... 

01.5102 

14.99 

170031  .... 

00.9031 

11,54 

170112  .... 

00.8931 

11.15 

180031  .... 

00.9966 

11.68 

180130  .... 

01.4243 

16.58 

190103  .... 

00.8671 

09.80 

170032  .... 

01.0399 

13.75 

170113  .... 

01.1280 

13.45 

180032  .... 

01.0592 

14.39 

180132  .... 

01.1994 

1556 

190106  .... 

01.1645 

15.56 

170033  .... 

01.2512 

14.38 

170114  .... 

01.0939 

12.12 

180033  .... 

01.0621 

10.03 

180133  .... 

01.2492 

17.98 

190109  .... 

01.2001 

13.91 

170034  .... 

00.9660 

13.54 

170115  .... 

01.0547 

11.25 

180034  .... 

00.9930 

13.98 

180134  .... 

00.9826 

11.38 

190110  .... 

00.9443 

10.81 

170035  .... 

00.9068 

12.55 

170116  .... 

01.0986 

12.83 

180035  .... 

01.5185 

16.43 

180136  .... 

01.3870 

15.97 

190111  .... 

01.5657 

15.92 

170036  .... 

00.8756 

11.84 

170117  .... 

01.0083 

11.90 

180036  .... 

01.1639 

16.11 

180137  .... 

01.6460 

17.11 

190112  .... 

01.4060 

16.41 

170037  .... 

01.1331 

15.60 

170119  .... 

00.9699 

10.40 

180037  .... 

01.2596 

17.97 

180138  .... 

01.2598 

17.78 

190113  ....• 

01.3192 

16.22 

170038  .... 

00.9494 

11.73 

170120  .... 

01.3050 

14.99 

180038  .... 

01.3422 

14.34 

180139  .... 

01.0589 

13.66 

190114  .... 

00.9470 

12.67 

170039  .... 

01.0575 

12.85 

170121  .... 

00.9078 

10.42 

180040  .... 

01.9499 

18.25 

190001  .... 

00.9125 

14.98 

190115  .... 

01.3549 

21.52 

170040  .... 

01.4677 

16.84 

170122  .... 

01.8166 

19.22 

180041  .... 

01.0425 

13.18 

190002  .... 

01.5680 

14.50 

190116  .... 

015132 

12.2C 

170041  .... 

01.0475 

10.30 

170123  .... 

01.7327 

18.31 

180042  .... 

01.0821 

11.66 

190003  .... 

01.4246 

17.42 

190118  .... 

01.0429 

ii.oe 

170043  .... 

00.9951 

12.13 

170124  .... 

00.9317 

12.74 

180043  .... 

01.1262 

13.52 

190004  .... 

01.3241 

13.12 

190120  .... 

00.9278 

14.66 

170044  .... 

01.1531 

14.13 

170126  .... 

00.9136 

10.31 

180044  .... 

01.0420 

12.66 

190005  .... 

01.4454 

14.98 

190122  .... 

01.2075 

13.8^ 

170045  .... 

01.0097 

12.52 

170128  .... 

00.9733 

12.97 

180045  .... 

01.1996 

15.05 

190006  .... 

01.1903 

13.93 

190124  .... 

01.4624 

18.02 

170049  .... 

01.3253 

17.19 

170131  .... 

01.1254 

10.65 

180046  .... 

01.0795 

16.50 

190007  .... 

01.0336 

12.14 

190125  .... 

01.3726 

13.86 
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Case  Avg. 
mix  hour 

index  wage 


Case  Avg. 
mix  hour 

index  wage 


Case  Avg. 
mix  hour 

index  wage 


190127  .... 
190128  .... 
190130  .... 
190131  .... 
190133  .... 
190134  .... 
190135  .... 
190136  .... 
190138  .... 
190140  .... 
190142  ... 
190144  ... 
190145  ... 
190146  ... 
190147  ... 
190148  ... 
190149  ... 
190151  ... 
190152  ... 
190155  ... 
190156  ... 
190158  ... 
190160  ... 
190161  ... 
190162  ... 
190164  ... 
190165  ... 
190166  -... 
190167  .. 
190170  .. 
190173  .. 
190175  .. 
190176  .. 
190177  .. 
190178  .. 
190182  .. 
190183  .. 
190184  .. 
190185  .. 
190186  .. 
190187  .. 
190189  .. 
190190  .. 
190191  . 
190193  . 
190194  . 
190196  . 
190197  . 
190198  . 
190199  . 
190200  . 
190201  . 
190202  . 
190203  . 
190204  . 
190205  . 
190206  . 
190207  . 
190208  . 
190211  . 
190212  , 
190213  . 
190214  . 
190216 
190217  . 
190218  . 
190219  , 
190220 


01.4274 

00.9131 

00.9991 

01.2762 

01.0452 

00.9913 

01.3911 

01.0604 

00.7195 

00.9943 

00.9868 

01.1611 

00.9378 

01.5485 

00.9870 

00.9289 

00.9770 

01.0919 

01.3446 

00.9687 

00.8916 

01.2679 

01.1622 

00.8950 

01.2743 

01.1577 

01.0022 

01.0293 

01.2778 

01.0716 

01.4217 

01.4664 

01.5426 

01.5260 

00.9755 

00.9997 

01.2016 

00.9813 

01.2328 

00.9005 

00.7986 

00.4825 

00.9967 

01.2357 

01.2706 

01.1226 

00.8076 

01.2720 

01.1347 

01.2829 

01.5353 

01.4081 

01.4911 

01.5344 

01.5003 

01.7944 

01.4383 

01.1983 

00.8194 

00.5866 

00.7212 

02.6746 

00.4476 

00.7615 

00.9100 

00.9222 

00.4818 

01.9831 


22..., 


190223 

190227 


210030  .... 
210031  .... 
210032  .... 
210033  ... 
210034  ... 
210035  ... 
210036  ... 
210037  ... 
210038  ... 
210039  ... 
210040  ... 
210043  ... 
210044  ... 
210045  ... 
210046  ... 
210048  ... 
210049  ... 
210051  ... 
210054  ... 
210055  .. 
210056  .. 
210057  .. 
210058  .. 
210059  .. 
210060  .. 
210061  .. 
220001  .. 
220002  .. 
220003  .. 
220004  .. 
220006  .. 
220008  .. 
220010  .. 
220011  .. 
220012  ., 
220015  ., 
220016  .. 
220017  ., 
220019  . 
220020  . 
220021  . 
220023  . 
220024  . 
220025  . 
220026  . 
220028  . 
220029  . 
220030  . 
220031  . 
220033  . 
220035  . 
220036  . 
220038  . 
220041  , 
220042  . 
220045  . 
220046  , 
220049  . 
220050  , 
220051  , 
220052 
220053 
220055 
220057 
220058 
220060 
220062 
220063 


01.0946 

01.7275 

01.2560 

01.1890 

01.3026 

01.1827 

01.2939 

01.2424 

01.4191 

01.1670 

01.3355 

01.2501 

01.2676 

01.0235 

01.1370 

01.1729 

01.1487 

01.2959 

01.2291 

01.2349 

01.4390 

01.3107 

01.7975 

01.3193 

01.0661 

00.8608 

01.1826 

01.4334 

01.0778 

01.2325 

01.3029 

01.1498 

01.2172 

01.1527 

01.3065 

01.1847 

01.2550 

01.2595 

01.0809 

01.1734 

01.2662 

01.1628 

01.1753 

01.1050 

01.3873 

01.3997 

01.1470 

01.0906 

01.6471 

01.3333 

01.2157 

01.5922 

01.2361 

01.1752 

01.2688 

01.2560 

01.3821 

01.2323 

00.9707 

01.1964 

01.2009 

01.2833 

01.1986 

01.2906 

01.1247 

01.1423 

00.7219 

01.2105 


220064  .... 
220065  .... 
220066  .... 
220067  ... 
220068  ... 
220070  ... 
220071  ... 
220073  ... 
220074  ... 
220075  ... 
220076  ... 
220077  ... 
220079  ... 
220080  ... 
220081  ... 
220082  ... 
220083  ... 
220084  ... 
220086  ... 
220088  ... 
220089  .. 
220090  .. 
220092  .. 
220094  .. 
220095  .. 
220097  .. 
220098  .. 
220099  .. 
220100  .. 
220101  .. 
220102  .. 
220104  .. 
220105  .. 
220106  ., 
220107  ., 
220108  ., 
220110  ., 
220111  .. 
220114  . 
220116  . 
220118  . 
220119  . 
220120  . 
220123  . 
220126  . 
220128  . 
220131  . 
220133  . 
220135  . 
220153  . 
220154  . 
220156  . 
220162  . 
220163  . 
220171  . 
220173  . 
220897  , 
230001  , 
230002  , 
230003  . 
230004  , 
230005 
230006 
230007 
230012 
230013 
230014 
230015 


16.33 
18.31 
16.51 
18.57 
16.98 
14.61 
16.37 
14.26 

20.34  II  230113 
13.29  II  230114 
17.21 
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230116  .... 
230117  .... 
230118  .... 
230119  .... 
230120  .... 
230121  .... 
230122  .... 
230124  .... 
230125  .... 
230128  .... 
230129  .... 
230130  .... 
230132  .... 
230133  .... 
230134  .... 
230135  .... 
230137  .... 
230141  ... 
230142  ... 
230143  ... 
230144  ... 
230145  ... 
230146  ... 
230147  ... 
230149  ... 
230150  ... 
230151  ... 
230153  ... 
230154  ... 
230155  ... 
230156  ... 
230157  ... 
230159  ... 
230162  ... 
230165  ... 
230167  ... 
230169  ... 
230171  ... 
230172  ... 
230173  ... 
230174  ... 
230175  ... 
230176  ... 
230178  ... 
230180  ... 
230184  ... 
230186  ... 
230188  .. 
230189  .. 
230190  .. 
230191  .. 
230193  .. 
230194  .. 
230195  .. 
230197  .. 
230199  .. 
230201  .. 
230204  .. 
230205  .. 
230207  .. 
230208  .. 
230211  .. 
230212  .. 
230213  .. 
230216  .. 
230217  .. 
230219  .. 
230221 


Case  Avg. 
mix  hour 

index  wage 


00.9313 

01.9236 

01.2684 

01.2374 

01.1310 

01.2738 

01.2966 

01.1212 

01.4034 

01.3674 

01.9337 

01.6192 

01.4471 

01.2099 

01.2065 

01.2848 

01.1498 

01.6104 

01.1810 

01.1721 

01.1897 

01.1687 

01.2787 

"01.5731 

01.2363 

01.5558 

01.3819 

01.0545 

01.0145 

01.1301 

01.6572 

01.3264 

01.3241 

00.9761 

01.7408 

01.2063 

01.3445 

01.0360 

01.2642 

01.2653 

01.2966 

02.6575 

01.2103 

01.0454 

01.0835 

01.1304 

01.0962 

01.1138 

00.9189 

01.3785 

00.8881 

01.2619 

01.1983 

01.2973 

01.2661 

01.1337 

01.0707 

01.2813 

01.0786 

01.2236 

01.2154 

00.9649 

01.0570 

01.0874 

01.3301 

01.1531 

01.0251 

01.3034 


230222  .. 
230223  .. 
230227  .. 
230228  .. 
230230  .. 
230232  .. 
230235  .. 
230238  .. 
230237  .. 
230239  .. 
230241  .. 
230244  .. 
230253  .. 
230254  .. 
230257  .. 
230259  .. 
230264  ., 
230269 
230270 
230273  ., 
230275  . 
230276  . 
230277  . 
230278  . 
240001  . 
240002  . 
240003  . 
240004  . 
240005  . 
240006  . 
240007  . 
240008  . 
240009  . 
240010  . 
240011  . 
240013  . 
240014  . 
240016  . 
240017  . 
240018  . 
240019  . 
240020  . 
240021  . 
240022  . 
240023  . 
240025  , 
240027 
240028 
240029 
240030 
240031 
240036 
240037 
240038 
240040 
240041 
240043 
240044 
240045 
240047 
240048 
240049 
240050 
240051 
240052 
240053 
240056 
240057 


Case  Avg. 
mix  hour 

Index  wage 


01.3030 

01.3443 

01.4180 

01.3346 

01.3499 

01.0269 

00.9287 

01.3267 

01.1209 

01.1815 

01.1452 

01.4473 

01.2209 

01.2119 

01.0308 

01.2056 

01.2863 

01.2254 

012495 

01.6929 

00.8457 

00.9634 

012058 

01.9299 

01.5709 

01.6583 

012260 

01.4565 

00.9226 

01.1607 

01.0727 

01.0423 

01.1501 

01.9877 

01.1026 

012265 

01.0877 

01.3843 

01.1252 

012112 

01.3072 

01.1766 

01.1289 

01.0734 

01.1016 

01.1440 

01.0252 

01.0995 

012110 

01.3289 

01.0538 

01.4910 

01.1014 

01.4942 

012590 

01.2707 

012186 

01.1936 

01.0165 

01.4158 

01.3229 

01.7181 

01.1358 

00.9262 

012101 

01.4947 

012468 

01.7397 
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Case  Avg. 
mix  hour 

index  wage 


240058  ... 
240059 
240061  ... 
240063  ... 
240064  ... 
240065  ... 
240066  ... 
240069  ... 
240071 
240072  ... 
240073  ... 
240075 
240076 
240077  ... 
240078  ... 
240079  ... 
240080  .. 
240082  .. 
240083  .. 
240084  .. 
240085  .. 
240086  .. 
240087  .. 
240088  .. 
240089  .. 
240090  .. 
240091  .. 
240093  „ 
240094  „ 
240096  „ 
240097  „ 
240098  „ 
240099  - 
240100  „ 
240101  .. 
240102  „ 
240103  .. 
240104  .. 
240105  .. 
240106  .. 
240107  .. 
240108  . 
240109  . 
240110  . 
240111  . 
240112  . 
240114  . 
240115  . 
240116  . 
240117  . 
240119  . 
240121  . 
240122  . 
240123  . 
240124  . 
240125  . 
240127  . 
240128  . 
240129  . 
240130  . 
240132  . 
240133  . 
240135  . 
240136  . 
240137  . 
240138  . 
240139  . 
240140  , 


01.0092 

01.2100 

01.5649 

01.5312 

01.1862 

00.9615 

01.3761 

01.1315 

01.1252 

01.0470 

00.9857 

01.2235 

01.0812 

00.9540 

01.3986 

01.0466 

01.4245 

01.1766 

01.3174 

01.3441 

00.8935 

01.1767 

01.0594 

01.4614 

01.0424 

01.0698 

01.0285 

01.2745 

00.9733 

01.1233 

01.1103 

01.0163 

01.0446 

01.2773 

01J2198 

01.0632 

01.1255 

01.1698 

00.9307 

01.2288 

00.9027 

01.0205 

00.9590 

00.9611 

01.0310 

00.9869 

01.0385 

01.6058 

00.9244 

01.1189 

00.8879 

00.9040 

01.0987 

01.0561 

01.0496 

00.9045 

01.0109 

01.1627 

01.0178 

00.9797 

01.1820 

01.1219 

00.9489 

00.8433 

01.1848 

00.8944 

00.9726 

00.9074 


240141  ... 
240142  ... 
240143  ... 
240144  ... 
240145  .„ 
240146  ... 
240148  ... 
240150  ... 
240152  ... 
240153 
240154  ... 
240155  ... 
240157  .. 
240160  .. 
240161  .. 
240162  .. 
240163  .. 
240166  .. 
240169  .. 
240170  .. 
240171  .. 
240172  .. 
240173  .. 
240176  .. 
240179  .. 
240180  .. 
240184  .. 
240187  .. 
240192  .. 
240193  .. 
240196  .. 
240200  .. 
240205  .. 
240206  .. 
240207  ., 
240210  ., 
250001  . 
250002  .. 
250003  . 
250004  . 
250005  . 
250006  . 
250007  . 
250008  . 
250009  . 
250010  . 
250012  . 
250015  . 
250017  . 
250018  . 
250019  . 
250020  . 
250021  . 
250023  . 
250024  . 
250025  . 
250027  . 
250029  . 
250030  . 
250031  . 
250032  . 
250033  . 
250034  , 
250035  . 
250036 
250037  , 
250038 
250039 


Case  Avg. 
mix  hour 

index  wage 


00.9930 

01.0475 

00.9200 

00.9469 

01.0236 

00.9792 

00.9367 

00.9295 

00.9629 

01.0283 

00.9850 

00.9704 

01.0271 

01.0223 

00.9919 

01.0410 

00.9238 

01.1521 

00.9629 

01.0631 

00.9851 

01.1034 

00.9808 

00.9959 

00.9910 

00.9751 

01.0000 

01.2855 

01.0414 

01.1285 

00.6073 

00.8775 

00.9269 

00.8339 

01.1892 

01.3002 

01.5597 

00.8108 

00.9261 

01.4355 

00.9909 

00.9784 

01.2263 

00.9896 

01.1394 

01.0681 

00.9557 

01.0527 

00.9473 

00.9046 

01.3901 

00.9777  I 

00.9506 

00.8516 

01.0275 

01.0231 

01.0461 

00.9638 

00.9948 

01.2574 

01.2336 

00.9734 

01.4985 

00.8653 

00.9998 

00.9016 

00.9956 

00.9782 


250040  ... 
250042  ... 
250043  ... 
250044 
250045  ... 
250047  ... 
250048  ... 
250049  ... 
250050  ... 
250051  .> 
250057  .. 
250058  .. 
250059  .. 
250060  .. 
250061  .. 
250063  .. 
250065  .. 
250066  .. 
250067  .. 
250068  „ 
250069  .. 
250071  .. 
250072  .. 
250073  .. 
250076  .. 
250077  .. 
250078  „ 
250079  .. 
250081  .. 
250082  .. 
250083  .. 
250084  .. 
250085  . 
250086  . 
250088  . 
250089  . 
250091  .. 
250093  . 
250094  . 
250095  . 
250096  . 
250097  . 
250098  . 
250099  . 
250100  . 
250101  . 
250102  . 
250104  . 
250105  . 
250107  . 
250109  . 
250112  . 
250117  . 
250119  . 
250120  . 
250122  . 
250123  . 
250124  . 
250125  . 
250126  . 
250127  . 
250128  . 
250131  . 
250134  . 
250136 
250138  . 
250140 
250141 


Case  Avg. 
mix  hour 
index  wage 


01.3036 

01.1639 

00.8793 

01.0257 

01.1858 

00.9690 

01.4260 

00.9223 

01.2364 

00.9053 

01.1384 

01.1748 

01.0249 

00.8086 

00.8723 

00.8607 

00.9000 

00.9710 

00.9668 

00.8967 

01.2085 

01.0495 

01.3428 

00.9818 

00.9532 

00.9312 

01.3952 

00.8711. 

01.2179 

01.2194 

00.9415 

01.1268 

01.0493 

00.9820 

00.9881 

01.0398 

00.9638 

01.1476 

01J2731 

01.0352 

01.1186 

01.2120 

00.8689 

01.2528 

01.2444 

00.8813 

01.4950 

01.3329 

00.8949 

00.9558 

00.9646 

00.9603 

01.0673 

01.0942 

00.9973 

01.2232 

01.2141 

00.9091 

01.3004 

01.0603 

00.7931 

00.9379 

01.0129 

01.0001 

00.8317 

01.2894 

00.9057 

01.2843 
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f 

Provider  j 

1 

Case  ' 
mix 
index 

Avg. 

hour 

wage 

Provider 

Case 
mix  I 
index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxlex 

Avg. 
hour  ! 
wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

- r 

1 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

250144  .... 

00.9087  1 

260086  .... 

01.0276 

12.04 

270003  .... 

01.1922  1 

16.85 

280021  .... 

01.1320 

13.17 

280108  .... 

01.0898 

12.16 

250145  .... 

00.7431  - 

260089  .... 

01.0034 

12.53 

270004  .... 

01.6473 

16.14  1 

280022  .... 

00.9379 

10.81 

280109  .... 

00.8498 

11.14 

250146  .... 

01.0147 

260091  .... 

01.6277 

1826 

270006  .... 

00.9936 

10.56 

280023  .... 

01.3529 

13.27 

280110  .... 

00.9955 

10.65 

260001  .... 

01.6604 

14.89 

260092  .... 

01.0280 

13.62 

270007  .... 

00.9529 

11.48 

280024  .... 

00.9818 

11.66 

280111  .... 

01.2937 

14.82 

260002  .... 

01.3724 

19.21 

260094  .... 

01.0726 

12.66 

270009  .... 

01.0682 

18.52 

280025  .... 

01.0212 

10.04 

280114  .... 

01.0081 

10.45 

260003  .... 

01.0283 

12.20 

260095  .... 

01.3812 

15.45 

270011  .... 

01.1014 

14.76 

280026  .... 

01.0488 

12.16 

280115  .... 

01.0183 

12.67 

260004  .... 

01.0563 

12.94 

260096  ....  1 

01.4996  I 

19.36 

270012  .... 

01.4686 

16.27 

280028  .... 

01.0088 

11.92 

280117  .... 

01.0867 

13.19 

260005  .... 

01.5562 

17.00 

260097  .... 

01.1369 

14.13 

270013  .... 

01.2710 

15.04 

280029  .... 

00.8925 

09.58 

280118  .... 

01.0471 

14.77 

260006  .... 

01.5091 

15.71 

260100  .... 

01.0538 

12.23 

270014  .... 

01.6127 

14.95  I 

280030  .... 

01.8580 

21.75 

280119  .... 

00.8597 

260007  .... 

01.3660 

15.19 

260102  .... 

01.0829 

14.83 

270016  .... 

00.8137 

09.83  ! 

280031  .... 

01.0559 

12.06 

280123  .... 

00.8035 

13.91 

260008  .... 

01.2489 

14.14 

260103  .... 

01.3961 

16.34 

270017  .... 

01.2385 

15.69 

280032  .... 

01.2486 

14.22 

290001  .... 

01.6545 

20.33 

260009  .... 

01.2556 

14.91 

260104  .... 

01.6527 

17.76 

270019  .... 

00.9621 

10.82 

280033  .... 

01.1060 

13.61 

290002  .... 

00.9094 

16.20 

260011  .... 

01.5675 

16.81 

260105  .... 

01.8628 

17.57 

270021  .... 

01.1288 

13.12 

280034  .... 

01.1970 

13.53 

290003  .... 

01.6628 

20.74 

260012  .... 

01.0755 

10.76 

260107  .... 

01.4005 

16.71 

270023  .... 

01.3333 

16.04 

280035  .... 

00.9221 

11.06 

290005  .... 

01.2576 

18.60 

260013  .... 

01.1777 

13.00 

260108  .... 

01.7809 

17.07 

270024  .... 

00.9949 

12.25 

280037  .... 

00.9970 

10.57 

290006  .... 

01.0379 

17.56 

260014  .... 

01.7042 

17.03 

260109  .... 

01.0304 

10.83 

270026  .... 

00.9248 

14.52 

280038  .... 

01.0946 

12.32 

290007  .... 

01.8706 

22.26 

260015  .... 

01.1455 

13.06 

260110  .... 

01.6218 

13.93 

270027  .... 

01.0069 

11.19 

280039  .... 

01.1507 

11.46 

290008  .... 

01.2910 

19.77 

260017  .... 

01.2244 

13.75 

260111  .... 

00.9167 

10.33 

270028  .... 

01.0198 

14.70 

280040  .... 

01.5951 

17.67 

290009  .... 

01.5071 

20.23 

260018  .... 

00.9461 

08.71 

260112  .... 

01.4058 

17.17 

270029  .... 

01.0302 

14.41 

280041  .... 

01.0360 

10.18 

290010  .... 

01.1549 

16.04 

260019  .... 

01.0189 

12.36 

260113  .... 

01.1613 

11.99 

270030  .... 

00.7612 

280042  .... 

01.0397 

12.52  [ 

290011  .... 

00.8724 

11.94 

260020  .... 

01.6648 

18.00 

260115  .... 

01.1921 

13.38 

270031  .... 

00.9294 

10.86 

280043  .... 

01.1304 

13.48 

290012  .... 

01.3601 

18.32 

260021  .... 

01.4508 

16.18 

260116  .... 

01.1508 

12.40 

270032  .... 

01.0819 

15.20 

280045  .... 

01.1224 

12.49 

290013  .... 

00.9998 

15.06 

260022  .... 

01.3952 

14.44 

260119  .... 

01.2581 

13.25 

270033  .... 

00.9108 

14.51 

280046  .... 

00.9991 

10.16 

290014  .... 

01.0364 

15.84 

260023  .... 

01.2376 

14.14 

260120  .... 

01.2378 

14.81 

270035  .... 

01.0176 

13.97 

280047  .... 

01.0890 

14.84 

290015  .... 

00.9368 

14.63 

260024  .... 

01.0546 

11.04 

260122  .... 

01.1796 

12.00 

270036  .... 

00.9100 

11.20 

280048  .... 

01.0516 

10.^ 

290016  .... 

01.2040 

13.62 

260025  .... 

01.2444 

13.10 

260123  .... 

01.0269 

10.37 

270039  .... 

00.9364 

17.94 

280049  .... 

01.0245 

12.20 

290018  .... 

01.2698 

17.15 

260027  .... 

01.5773 

17.97  ! 

260127  .... 

00.9726 

13.39 

270040  .... 

01.0843 

15.30 

280050  .... 

00.9501 

11.55 

290019  .... 

01.2290 

17.04 

260029  .... 

01.1914 

16.89 

260128  .... 

00.9655 

08.66 

270041  .... 

00.9648 

10.47 

280051  .... 

00.9747 

12.15 

290020  .... 

01.2552 

16.81 

260030  .... 

01.1698 

10.05 

260129  .... 

01.0658 

12.87 

270044  .... 

01.2502 

12.55 

28O052  .... 

01.0428 

10.45 

290021  .... 

01.5764 

20.70 

260031  .... 

01.4920 

17.49 

260131  .... 

01.2902 

15.02 

270046  .... 

00.9153 

13.91 

280054  .... 

01.2385 

15.23 

290022  .... 

01.5911 

20.10 

260032  .... 

01.6988 

18.87 

260134  .... 

01.2830 

13.25 

270047  .... 

01.1693 

09.98 

280055  .... 

00.9076 

11.10 

290027  .... 

01.0014 

16.54 

260033  .... 

01.3199 

14.53 

260137  .... 

01.1775 

13.64 

270048  .... 

01.1046 

13.59 

280056  .... 

01.0467 

09.44 

290029  .... 

00.9610 

260034  .... 

01.0194 

13.13 

260138  .... 

01.8670 

18.90 

270049  .... 

01.7178 

15.71 

280057  .... 

01.0131 

13.50 

290032  .... 

01.3945 

19.64 

260035  .... 

01.1391 

11.06 

260141  .... 

01.9337 

15.87 

270050  .... 

01.0085 

15.42 

280058  .... 

01.2654 

12.49 

300001  .... 

01.3455 

19.02 

260036  .... 

01.0811 

14.55 

260142  .... 

01.2046 

13.51 

270051  .... 

01.3094 

18.46 

280060  .... 

01.5755 

17.64 

300003  .... 

01.7463 

19.71 

260037  .... 

01.2491 

13.74 

260143  .... 

01.0419 

10.03 

270052  .... 

01.0278 

19.34 

280061  .... 

01.3448 

14.94 

300005  .... 

01.2754 

17.05 

260039  .... 

01.2075 

10.70 

260146  .... 

01.5253 

14.81 

270053  .... 

01.1036 

08.14 

280062  .... 

01.1994 

11.55 

300006  .... 

01.1294 

15.08 

260040  .... 

01.4936 

14.03 

260147  .... 

01.0244 

11.64 

270055  .... 

00.7054 

280064  .... 

01.0401 

11.38 

300007  .... 

01.1469 

19.46 

260042  .... 

01.1864 

15.65 

260148  .... 

00.9992 

14.12 

270057  .... 

01.1718 

15.06 

280065  .... 

01.2338 

15.65 

300008  .... 

01.2678 

15.50 

260044  .... 

01.0661 

13.62 

260158  .... 

01.0821 

10.90 

270058  .... 

00.9589 

10.74 

280066  .... 

01.0733 

10.40 

300009  .... 

01.1594 

16.54 

260047  .... 

01.2906 

13.11 

260159  .... 

01.1853 

18.22 

270059  .... 

00.8646 

12.91 

280068  .... 

00.9019 

08.61 

300010  .... 

01.2414 

16.90 

260048  .... 

01.2887 

16.57 

260160  .... 

01.1296 

12.91 

270060  .... 

00.9063 

11.63 

280070  .... 

01.0299 

11.22 

300011  .... 

01.2946 

20.39 

260050  .... 

01.0970 

12.97 

260162  .... 

01.1279 

16.85 

270063  .... 

00.8744 

13.29 

!  280073  .... 

01.0037 

13.90 

300012  .... 

01.2902 

20.73 

260051  .... 

01.0865 

13.22 

260163  .... 

01.1758 

12.84 

270067  .... 

01.1181 

280074  .... 

01.0922 

10.62 

300013  .... 

01.2111 

15.98 

260052  .... 

01.2556 

15.53 

260164  .... 

01.0759 

11.11 

270068  .... 

00.8709 

11.69 

280075  .... 

01.2277 

11.19 

300014  .... 

01.2533 

16.93 

260053  .... 

01.1325 

09.80 

260166  .... 

01.2139 

17.16 

270072  .... 

00.8859 

15.52 

280076  .... 

01.1028 

13.66 

300015  .... 

i  01.1504 

16.71 

260054  .... 

01.2860 

15.62 

260172  .... 

00.9927 

11.99 

270073  .... 

01.1496 

10.27 

280077  .... 

01.2979 

16.26 

300016  .... 

01.2402 

17.23 

260055  .... 

01.0641 

12.73 

260173  .... 

00.9866 

10.22 

270074  .... 

00.8792 

280079  .... 

00.9470 

09.48 

300017  .... 

01.1839 

18.41 

260057  .... 

01.2108 

13.64 

260175  .... 

01.1904 

13.15 

270075  .... 

00.9339 

280080  .... 

01.2358 

10.27 

300018  .... 

01.2222 

18.26 

260059  .... 

01.1143 

11.93 

260176  .... 

01.5577 

15.91 

270076  .... 

00.7820 

280081  .... 

01.4820 

16.98 

300019  .... 

01.2465 

17.09 

260061  .... 

01.1439 

09.82 

260177  .... 

012963 

18.12 

270079  .... 

00.9326 

12.66 

280082  .... 

01.2966 

10.41 

300020  .... 

01.2355 

18.13 

260062  .... 

01.1626 

15.45 

260178  .... 

01.5044 

19.22 

270080  .... 

01.1012 

13.18 

280083  .... 

01.0266 

11.97 

300021  .... 

01.1580 

14.84 

260063  .... 

01.1442 

13.06 

260179  .... 

01.5327 

20.18 

270081  .... 

00.9722 

10.11 

280084  .... 

01.0412 

09.83 

300022  .... 

01.1177 

15.00 

260064  .... 

01.3888 

15.64 

260180  .... 

01.5530 

1  17.26 

270082  .... 

00.9105 

14.85 

280085  .... 

00.8963 

13.22 

300023  .... 

01.2379 

19.05 

260065  .... 

01.6791 

14.32 

260183  .... 

01.6381 

15.05 

270083  .... 

01.0383 

12.97 

280088  .... 

01.6715 

17.29 

300024  .... 

01.2305 

15.72 

260066  .... 

01.1340 

12.15 

260186  .... 

01.1666 

14.14 

270084  .... 

00.9200 

13.03 

280089  .... 

01.0477 

12.85 

300028  .... 

01.2066 

16.12 

260067  .... 

00.9175 

12.05 

260188  .... 

01.3803 

15.00 

280001  .... 

01.0424 

12.18 

280090  .... 

00.9980 

11.70 

300029  .... 

01.3288 

20.57 

260068  .... 

01.7843 

i  17.91 

260189  .... 

00.8964 

09.49 

280003  .... 

01.8996 

16.43 

280091  .... 

01.0891 

13.13 

300033  .... 

01.0766 

13.25 

260070  .... 

01.2308 

10.32 

260190  .... 

01.2074 

20.62 

280005  .... 

01.4389 

16.26 

280092  .... 

00.9183 

11.14 

300034  .... 

01.7985 

21.02 

260073  .... 

01.0281 

10.98 

260191  .... 

01.2290 

17.70 

280009  .... 

01.5319 

15.40 

280094  .... 

01.1517 

12.59 

310001  .... 

01.6513 

22.19 

260074  .... 

01.2161 

13.00 

260193  .... 

01.2593 

16.35 

280011  .... 

00.9727 

10.71 

280097  .... 

;  00.9670 

■12.09 

310002  .... 

01.7937 

22.69 

260077  .... 

01.5220 

15.46 

260195  .... 

01.1421 

14.93 

280012  .... 

01.2184 

12.69 

280098  .... 

00.9679 

10.10 

310003  .... 

01.2115 

20.93 

260078  .... 

01.1278 

13.62 

260197  .... 

012162 

20.81 

280013  .... 

02.0045 

20.17 

280101  .... 

01.1395 

12.16 

310005  .... 

01.1880 

19.16 

260079  .... 

01.0065 

10.71 

260198  .... 

012144 

14.62 

280014  .... 

01.0475 

10.76 

280102  .... 

00.9671 

10.22 

310006  .... 

01.2265 

19.94 

260080  .... 

01.0818 

09.00 

260200  .... 

01  2021 

19.15 

280015  .... 

01.1021 

13.75 

280104  .... 

01.0008 

10.12 

310008  .... 

01.2993 

20.15 

260081  .... 

'01.4117 

17.40 

260202  .... 

012971 

16.81 

280017  .... 

01.1136 

12.92 

280105  .... 

01.2978 

14.83 

310009  .... 

01.1537 

19.28 

260082  .... 

01.1213 

13.27 

260204  .... 

00.8039 

280018  .... 

00.9982 

11.78 

280106  .... 

01.0662 

12.09 

310010  .... 

01.2724 

19.78 

260085  .... 

01.5139 

17.37 

270002  .... 

01.1955 

12.64 

280020  .... 

01.4322 

16.53 

280107  .... 

j  01.0346 

10.56 

310011  .... 

01.2389 

18.15 

_L 
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Provider 

Case 

mix 

irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

Irxlex 

Avg. 

hour 

wage 

31fl012  .... 

01.5465 

21.51 

310105 

01.3448 

19.91 

330012  -.. 

01.5891 

26.43 

330115  .... 

012289 

13.79 

330221  .... 

01.2913 

25^7 

310013  .... 

01.3011 

17.62 

310108 

01.3071 

19.81 

330013 

01.9898 

16.97 

330116 

00.9711 

16.94 

330222  .... 

01.2085 

14.02 

310014  .... 

01.6025 

22.63 

310110  „.. 

01.1805 

18.46 

330014  „.. 

01.4094 

25.19 

330118  .... 

01.5992 

16.45 

330223  .... 

01.0718 

13.45 

310015  .... 

01.6967 

23.19 

310111  .... 

01.2890 

17.97 

330016  .... 

01.0313 

14.50 

330110  .... 

01.7324 

2728 

330224  .... 

01.2545 

19.36 

310016  .... 

01.2159 

20.92 

310112 

01.2782 

18.62 

330019  .._ 

012647 

22.80 

330121 

01.0075 

14.M 

330225  .... 

01.1934 

23.33 

310017  „.. 

01.3456 

20.37 

310113 

01.2519 

18.56 

330020  .... 

01.0852 

14.84 

330122 

012317 

20.97 

330226  .... 

01.2692 

17.69 

310018  .... 

01.2401 

24.06 

310115 

01.1827 

18.93 

330023  _.. 

012029 

20.62 

330125 

01.6989 

18.97 

330229  ..„ 

01.3227 

13.56 

310019  „.. 

01.6525 

20.28 

310116  _.. 

01.2871 

19.92 

330024  „.. 

01.8238 

26.75 

330126  .... 

012026 

1826 

330230  .... 

01.5327 

24.70 

310020  .... 

01.2383 

18.05 

310118  _.. 

01.2884 

23.38 

330025  „.. 

01.1054 

14.30 

330127  .... 

012874 

2423 

330231  „.. 

01.1566 

25.13 

310021  „.. 

01.3406 

18.25 

310119 

01.5707 

29.97 

330027  -.. 

01.5406 

28.98 

330128  .... 

01.4001 

25.66 

330232  .„. 

01.2524 

14.83 

310022  ™ 

01.2341 

18ai 

310120  „.. 

01.0934 

1721 

330028  „.. 

012486 

22.68 

330132  „.. 

01.1440 

1227 

330233  -.. 

01.5282 

27.14 

310024  .... 

01.2391 

20.74 

310121 

01.1299 

18.72 

330029  „.. 

01.1455 

15.76 

330133  .... 

01.3714 

2623 

330234  ..„ 

02.0317 

25.92 

310025  .... 

01.1982 

19.63 

310898 

00.4649 

330030  .... 

01.1803 

14.98 

330135  .... 

012404 

16.49 

330235  _.. 

01.1443 

16.14 

310026  „.. 

01.3190 

20.21 

320001 

01.4446 

16.^ 

330033  .... 

01.1764 

13.16 

330136  .... 

012613 

21.77 

330236  .... 

01.3346 

25.41 

310027  .... 

01.3101 

18.35 

320002  „.. 

01.3067 

2026 

330034  „.. 

012194 

28.07 

330140  .... 

01.6566 

16.38 

330238  .... 

01.1253 

14.95 

310028  .... 

01.1788 

18.28 

320003  -.. 

01.2587 

1322 

330036  „.. 

012568 

20.09 

330141  .... 

01.3119 

22.33 

330239  .... 

01.2376 

13.84 

310029  .... 

01.7881 

19.95 

320004  „.. 

01.1565 

15.58 

330037  „.. 

01.0934 

13.75 

330144  .... 

01.0820 

12.78 

330240  .._ 

01.3190 

26.44 

310031  .... 

02.5338 

22.82 

320005  -.. 

01.2264 

16.12 

330038  .... 

01.1641 

14.14 

330148  .... 

00.9909 

13.44 

330241  „.. 

01.8452 

20.10 

310032  .... 

01.2716 

19.09 

320006  „.. 

01.3782 

13.69 

330039  _.. 

00.8406 

13.46 

330151  .... 

01.0970 

12.90 

330242  .... 

01.3650 

19.96 

310034  „.. 

01.2258 

19.42 

320009  _.. 

01.5065 

15.54 

330041  .... 

012283 

2426 

330152  .... 

01.4065 

26.08 

330245  „.. 

01.2193 

15.62 

310036  .... 

01.2240 

17.75 

320011  „.. 

00.9910 

15.41 

330043  .... 

012503 

24.13 

330153  .... 

01.6335 

16.75 

330246  „.. 

01.2161 

22.72 

310037  .... 

01.2157 

23.45 

320012  -.. 

01.0253 

14.52 

330044  .... 

01.1694 

1627 

330154  .... 

01.4930 

„ 

330247  _.. 

00.6932 

24.34 

310038  .... 

01.7602 

21.93 

320013  .... 

01.0733 

15.84 

330045  .... 

01.4054 

22.13 

330157  .... 

01.2605 

15.89 

330249  „.. 

01.2319 

15.40 

310039  .... 

01.2973 

18.74 

320014  _.. 

00.9531 

13.73 

330046  .... 

01.5348 

26.37 

330158  .... 

01.3217 

21.63 

330250 

01.2727 

16.08 

310040  .... 

01.2386 

20.49 

320016  .... 

01.1396 

14.59 

330047  „.. 

012736 

15.31 

330150  .... 

01.3201 

17.51 

330252  _.. 

00.9592 

14.59 

310041  „.. 

01.2754 

20.49 

320017  .... 

01.1751 

1722 

330048  .... 

012376 

15.07 

330160  .... 

01.4209 

24.63 

330254  „.. 

01.0004 

16^8 

310042  .... 

01.1754 

21.01 

320018  .... 

01.4546 

16.07 

330049  .... 

012842 

17.67 

330161  .... 

00.9498 

1529 

330258  „.. 

01.3313 

23.94 

310043  .... 

01.2230 

19.18 

320019  _.. 

01.3944 

17.39 

330053  .... 

01.1371 

13.82 

330162  .... 

01.3010 

22.13 

330259  „.. 

01.4230 

21.97 

310044  .... 

01.3075 

18.63 

320021  _.. 

01.6940 

17.70 

330055  .... 

01.4247 

27.10 

330163  .... 

01.1475 

’  15.59 

330261  „.. 

01.2832 

21.92 

310045  .... 

01.2990 

23.02 

320022  .... 

01.2537 

1629 

330056  .... 

01.4228 

24.73 

330164  .... 

01.3340 

17.75 

330263  .... 

01.0461 

15.05 

310047  .... 

01.2841 

20.46 

320023  „.. 

01.0782 

11.67 

330057  .... 

01.6252 

16.38 

330166  .._ 

00.9789 

13.39 

330264  .... 

01.1798 

17.85 

310048  .... 

01.2223 

15.96 

320030  .... 

01.0494 

15.83 

330058  .... 

012703 

14.94 

330167  .... 

01.5602 

26.57 

330265  „.. 

01.2976 

15.23 

310049  .... 

01.3084 

19.63 

320031  .... 

00.9369 

12.53 

330059  .... 

01.5555 

2627 

330160  .... 

01.4141 

28.56 

330267  .... 

01.3104 

21.14 

310050  .... 

01.1861 

20.08 

320032  .... 

00.9493 

15.92 

330061  .... 

012455 

21.49 

330171  .... 

012994 

22.03 

330268  .... 

01.1163 

14.37 

310051  .... 

01.2773 

21.27 

320033  .... 

01.1006 

17.04 

330062  .... 

01.0580 

14.93 

330175  .... 

01.0770 

1320 

330270  .... 

01.9165 

28.16 

310052  .... 

01.2164 

20.20 

320035  .... 

01.3206 

1324 

330064  .... 

01.4068 

25.74 

330177  .... 

01.0088 

1324 

330273  .... 

01.3526 

20.62 

310054  .... 

01.2774 

21.28 

320037  .... 

01.1547 

13.11 

330065  .... 

01.1936 

1620 

330170  .... 

00.8930 

12.97 

330275  .... 

01.2280 

16.62 

310056  .... 

01.1793 

17.95 

320038  .... 

01.2495 

14.38 

330066  .... 

012270 

17.30 

330180  .... 

01.1887 

14.90 

330276  .... 

01.2188 

16.70 

310057  .... 

01.2752 

18.24 

320046  .... 

01.0773 

15.91 

330067  .... 

012194 

1822 

330181  .... 

012338 

27.69 

330277  .... 

01.1783 

15.22 

310058  .... 

01.1306 

20.45 

320048  .... 

01.2160 

12.91 

330072  .... 

01.3403 

26.08 

330182  .... 

02.3720 

25.91 

330279  .... 

01.2887 

16.77 

310060  .... 

01.1744 

15.89 

320056  .... 

00.9240 

330073  .... 

012108 

12.91 

330183  .... 

012597 

17.43 

330281  .... 

00.5697 

20.00 

310061  .... 

01.1668 

18.39 

320057  .... 

01.0162 

330074  ;... 

012561 

15.63 

330184  .... 

01.3567 

22.64 

330285  .... 

01.7416 

20^3 

310062  .... 

01.3150 

24.72 

320058  .... 

00.7242 

. 

330075  .... 

01.0777 

15.06 

330185  .... 

01, .1982 

22.90 

330286  .... 

01.3414 

21.78 

310063  .... 

01.3385 

20.38 

320059  .... 

01.0386 

330078  .... 

012801 

15.94 

330186  .... 

01.0663 

19.57 

330288  .... 

01.0498 

15.73 

310064  .... 

01.2553 

20.41 

320060  .... 

00.9193 

330079  .... 

012608 

14.89 

330188  .... 

012357 

16.63 

330290  .... 

01.7045 

26.56 

310067  .... 

01.2814 

19.21 

320061  .... 

01.3108 

330080  .... 

012188 

23.40 

330189  .... 

00.7685 

13.00 

330293  .... 

01.1864 

13.94 

310069  .... 

01.1751 

18.53 

320062  .... 

00.8670 

330082  .... 

012573 

16.58 

330191  .... 

012977 

16.96 

330304  .... 

01J2689 

24.14 

310070  .... 

01.3224 

20.67 

320063  .... 

012952 

15.07 

330084  .... 

00.9780 

15.00 

330193  .... 

01.3655 

24.94 

330306  .... 

01.4100 

23.49 

310071  .... 

00.7721 

320065  .... 

01.1964 

15.47 

330085  .... 

01.3582 

17.69 

330194  .... 

01.8291 

25.78 

330307  .... 

01.2206 

16.06 

310072  .... 

01.2463 

19.27 

320067  .... 

00.9066 

10.33 

330086  .... 

012397 

22.40 

330195  .... 

01.5607 

26.38 

330308  .... 

01.2850 

24.28 

310073  .... 

01.4738 

20.47 

320068  .... 

01.0028 

15.10 

330088  .... 

01.1084 

22.03 

330196  .... 

01.3817 

24.47 

330309  .... 

01.2115 

22.70 

310074  .„. 

01.2517 

19.30 

320069  .... 

01.0237 

12.54 

330090  .... 

01.6385 

15.36 

330197  .... 

01.0509 

14.66 

330314  .... 

01.2907 

21.13 

310075  .... 

01.3036 

20.76 

320070  .... 

00.9179 

330091  .... 

01.3756 

1728 

330198  .... 

012557 

26.09 

330315  .... 

01.1665 

21.49 

310076  .... 

01.3534 

25.44 

320074  .... 

01.1338 

17.10 

330092  .... 

01.0293 

13.86 

330199  .... 

012843 

23.00 

330316  .... 

01.2991 

23.18 

310077  .... 

01.5680 

20.76 

320076  .... 

012003 

14.58 

330094  .... 

01.1784 

14.68 

330201  .... 

01.4500 

24.55 

330327  .... 

00.9253 

14.93 

310078  .„. 

01.2714 

22.01 

320079  .... 

01.1346 

18.51 

330095  .... 

01.1935 

15.53 

330202  .... 

01.4040 

25.07 

330331  .... 

01.2039 

24.80 

310081  .... 

01.2509 

18.24 

320080  .... 

00.5832 

12.07 

330096  .... 

012573 

13.82 

330203  .... 

01.3484 

18.97 

330332  .... 

01.2506 

22.24 

310083  .... 

01.2392 

20.23 

330001  .... 

01.1722 

19.91 

330097  .... 

01.1720 

14.78 

330204  .... 

01.3382 

23.41 

330333  .„. 

01.3116 

23.30 

310084  .... 

01.1994 

18.74 

330002  .... 

01.4547 

22.56 

330100  .... 

00.7032 

22.60 

330205  .... 

012042 

17.97 

330336  .... 

01.3679 

26.05 

310085  .... 

01.1133 

330003  .... 

012847 

17.15 

330101  .... 

01.7173 

30.13 

330208  .... 

012029 

21.83 

330338  .„. 

01.1671 

20.43 

310086  .... 

01.1944 

19.53 

330004  .... 

01.3090 

17.83 

330102  .... 

01.3050 

15.74 

330209  .... 

012328 

18.89 

330339  .... 

00.7973 

17.43 

310087  .... 

01.2491 

18.41 

330005  .... 

01.7496 

18.22 

330103  .... 

01.1862 

15.52 

330211  .... 

01.1984 

1521 

330340  .... 

01.1787 

24.08 

310088  .... 

01.1610 

19.42 

330006  .... 

012397 

22.16 

330104  .... 

01.3474 

24.45 

330212  .... 

012156 

18.85 

330350  .... 

01.8045 

26.28 

310090  .... 

01.2276 

20.34 

330007  .... 

01.3752 

15.51 

330106  .... 

01.5766 

29.30 

330213  .... 

01.1346 

15.33 

330353  .... 

01.3027 

24.98 

310091  .„. 

01.2150 

18.76 

330008  .... 

01.1600 

15.29 

330107 

01.1823 

22.28 

330214  .... 

01.7349 

27.58 

330354  .... 

01.4060 

310092  .„. 

01.3769 

18.31 

330009  .... 

012687 

26.03 

330108  .... 

012065 

16.53 

330215  .... 

01.1490 

1524 

330357  .... 

01.3696 

29.57 

310093  .... 

01.1876 

18.84 

330010  .... 

012305 

14.08 

330111  .... 

01.1373 

13.22 

330218  .... 

01.2150 

1628 

330359  ._. 

00.9253 

1930 

310096  ._. 

01.8968 

2221 

330011  .... 

012148 

16.40 

330114  .... 

00.9949 

15.08 

330219  .... 

01.6147 

16.45 

330372  .... 

01.2703 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Pro/kjer 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

Irxlex 

Avg. 

hour 

wage 

330381  .... 

01.2440 

23.70 

340065  .... 

01.1402 

13.03 

340160  .... 

01.1146 

12.75 

360015  .... 

01.4740 

17.62 

360091  .... 

01.2664 

17.38 

330383  .... 

01.5047 

340067  .... 

01.1674 

12.63 

340162  .... 

01.1558 

16.49 

360016  .... 

01.5341 

17.05 

360092  .... 

01.1787 

16.42 

330385  .... 

01.4091 

29.11 

340068  .... 

01.3530 

12.17 

340164  .... 

01.3548 

17.07 

360017  .... 

01.7224 

18.91 

360093  .... 

012189 

15.15 

330386  .... 

01.1674 

17.11 

340069  .... 

01.7583 

17.39 

340166  .... 

01.3222 

17.47 

360018  .._ 

01.5058 

17.63 

360094  ..„ 

01.1798 

18.37 

330387  .... 

00.8496 

2322 

340070  .... 

012688 

15.12 

340168  .... 

00.5447 

14.80 

360019  .... 

012310 

1721 

360095  .... 

012746 

15.08 

330389  .... 

01.8827 

27.58 

340071  .... 

01.0358 

13.49 

350001  .... 

01.0315 

1125 

360020  .„. 

01.4312 

16.47 

360096  .... 

01.0991 

14.95 

330390  .... 

01.3011 

24.47 

340072  .... 

01.1025 

13.40 

350002  .... 

01.6951 

16.15 

360021  .„. 

012185 

16.31 

360098  ... 

01.3837 

17.84 

330393  .... 

01.6207 

22.84 

340073  .... 

01.4664 

18.47 

350003  .... 

01.1489 

14.21 

360024  .„. 

012366 

16.75 

360099  ..„ 

01.0624 

15.49 

330394  .... 

01.4091 

16.96 

340075  .... 

01.1532 

14.80 

350004  ..„ 

01.8730 

17.07 

360025  ._. 

01.1899 

17.00 

360100  .-. 

012993 

15.02 

330395  .... 

01.3622 

25.96 

340080  .... 

01.1422 

09.88 

350005  .... 

01.1089 

11.21 

360026  .... 

01.1855 

15.01 

360101  ..„ 

01.7474 

19.63 

330396  .... 

01.2287 

26.91 

340084  .... 

01.0553 

13.62 

350006  .... 

01.2745 

17.95 

360027  .... 

01.5371 

17.37 

360102  .„. 

012642 

17.18 

330397  .... 

01.5173 

26.69 

340085  .... 

01.1922 

14.33 

350007  .... 

01.0060 

0921 

360028  .... 

01.3748 

15.02 

360103  ._. 

01.3969 

18.47 

330398  .... 

01.2377 

24.94 

340087  .... 

01.1725 

14.86 

350008  .... 

01.0659 

13.30 

360029  .... 

01.1187 

14.74 

360104  ..» 

00.9491 

16.76 

330399  .... 

01.3658 

28.62 

340088  .... 

01.1225 

14.92 

350009  .... 

01.1443 

14.36 

360030  .... 

01.1943 

14.51 

360106  .... 

01.1455 

12.63 

340001  .... 

01.3618 

17.90 

340089  .... 

00.9771 

10.77 

350010  .... 

01.0952 

11.07 

360031  .... 

012736 

16.00 

360107  .„ 

01.1824 

15.07 

340002  .... 

01.8293 

1629 

340090  .... 

01.0764 

14.15 

350011  .... 

01.7258 

16.96 

360032  .... 

01.0786 

1527 

360108  .._ 

01.0347 

13.97 

340003  .... 

01.1755 

14.86 

340091  .... 

01.6452 

17.60 

350012  .... 

01.0654 

11.31 

360034  .... 

01.1979 

1224 

360109  .... 

01.0463 

16.12 

340004  .... 

01.4936 

15.33 

340093  .... 

01.1216 

11.99 

350013  .... 

01.1237 

13.52 

360035  .... 

01.4871 

18.47 

360112  .... 

01.7808 

19.41 

340005  .... 

01.1924 

12.35 

340094  .... 

01.3282 

15.81 

350014  .... 

01.1283 

10.67 

360036  .... 

01.1922 

16.47 

360113  .._ 

01.3411 

17.59 

340006  .... 

01.2405 

13.41 

340096  .... 

012409 

14.57 

350015  .... 

01.6098 

15.71 

360037  .... 

02.1054 

18.67 

360114  ..„ 

01.0986 

14.97 

340007  .... 

01.1630 

13.78 

340097  .... 

01.1145 

11.48 

350016  .... 

00.9575 

11.10 

360038  .... 

01.4843 

16.89 

360115  .... 

01.1640 

16.96 

340008  .... 

01.1836 

15.73 

340098  .... 

01.6380 

16.25 

350017  .... 

012376 

15.09 

360039  .... 

012818 

14.64 

360116  .._ 

01.0704 

14.50 

340009  .... 

01.5128 

18.76 

340099  .... 

01.1377 

11.89 

350018  .... 

01.1527 

09.40 

360040  .... 

012237 

16.01 

360118  .... 

01.2778 

1525 

340010  .... 

01.3133 

14.82 

340100  .... 

012221 

350019  .... 

01.5855 

17.49 

360041  .... 

01.3449 

16.68 

360119  _.. 

012596 

17.14 

340011  .... 

01.0666 

12.63 

340101  .... 

01.0389 

09.36 

350020  .... 

012945 

16.19 

360042  .... 

01.1135 

1426 

360120  ..„ 

00.7469 

17.54 

340012  .... 

01.1413 

14.03 

340104  .... 

01.0198 

07.49 

350021  .... 

01.0494 

10.29 

360044  .... 

01.0728 

1426 

360121  „.. 

01.2395 

16.08 

340013  .... 

01.2006 

1424 

340105  .... 

01.3469 

17.54 

350023  .... 

01.0025 

11.13 

360045  .... 

01.4747 

1921 

360122  -.. 

01.3784 

16.72 

340014  .... 

01.6068 

18.81 

340106  .... 

01.1325 

15.13 

350024  .... 

01.1555 

09.39 

360046  .... 

01.1337 

16.35 

360123  _. 

01.2396 

16.88 

340015  .... 

01.2374 

14.74 

340107  .... 

012480 

15.74 

350025  .... 

00.9831 

11.59 

360047  .... 

01.0766 

12.46 

360124  „.. 

012023 

16.36 

340016  .... 

01.1048 

13.82 

340109  .... 

01.3004 

14.37 

350027  .... 

00.9928 

1222 

360048  .... 

01.8291 

2028 

360125  _.. 

01.1405 

14.91 

340017  .... 

01.2631 

13.87 

340111  .... 

01.1326 

12.76 

350029  .... 

00.8768 

09.62 

360049  .... 

01.3148 

17.96 

360126  .._ 

01.3140 

15.84 

340018  .... 

01.1928 

13.17 

340112  .... 

01.0464 

13.95 

350030  .... 

01.0239 

14.92 

360050  .... 

01.1785 

12.14 

360127  ..„ 

01.0833 

14.17 

340019  .... 

01.1077 

13.33 

340113  .... 

01.9082 

18.50 

350033  .... 

00.9352 

13.57 

360051  .... 

01.5018 

18.53 

360128  .... 

01.1316 

13.72 

340020  .... 

01.1827 

18.53 

340114  .... 

01.4397 

18.30 

350034  .... 

00.9722 

12.92 

360052  .... 

01.7050 

16.61 

360129  .... 

01.0195 

13.03 

340021  .... 

01.3166 

13.89 

340115  .... 

01.5014 

16.58 

350035  „.. 

00.9150 

0926 

360054  .... 

01.2823 

14.56 

360130  — 

01.0625 

13.04 

340022  .... 

01.0900 

13.65 

340116  .... 

01.7657 

19.73 

350036  .... 

00.9025 

09.81 

360055  .... 

01.1928 

16.86 

360131 

012097 

15.01 

340023  .... 

01.3151 

16.32 

340119  .... 

012890 

13.80 

350038  „.. 

01.0215 

15.62 

360056  .... 

01.3100 

15.51 

360132  .... 

012467 

16.73 

340024  .... 

01.2484 

13.00 

340120  .... 

01.1005 

12.06 

350039  .... 

01.0200 

12.62 

360057  .„. 

01.0723 

12.52 

360133  .... 

01.4538 

16.50 

340025  .... 

01.1576 

13.18 

340121  .... 

01.0702 

12.96 

350041  _.. 

01.0704 

12.85 

360058  .... 

01.1505 

15.01 

360134  .... 

01.5573 

17.39 

340027  .... 

01.2165 

13.68 

340122  .... 

01.0063 

10.85 

350042  .... 

01.0638 

12.64 

360059  .... 

01.4957 

18.80 

360135  .„ 

012170 

14.57 

340028  .... 

01.4178 

15.42 

340123  .... 

01.1682 

13.69 

350043  .... 

01.5278 

14.64 

360062  .... 

01.5712 

17.01 

360136 

01.1243 

13.87 

340030  .... 

01.8722 

17.35 

340124  .... 

01.0999 

13.00 

350044  .... 

00.8327 

08.90 

360063  .... 

01.1058 

14.42 

360137  .„. 

01.5686 

18.00 

340031  .... 

01.0154 

11.45 

340125  .... 

01.4091 

16.81 

350047  ..„ 

01.1831 

15.32 

360064  .... 

01.4694 

17.62 

360139  .„. 

00.9743 

12.05 

340032  .... 

01.2736 

16.39 

340126  .... 

01.3403 

15.76 

350049  .... 

01.1917 

09.83 

360066  .... 

01.2442 

15.02 

360140  ™ 

01.0780 

14.54 

340034  .... 

01.2686 

16.12 

340127  .... 

012586 

15.62 

350050  .... 

01.0158 

11.38 

360066  .... 

012236 

14.92 

360141  ._. 

01.4099 

18.14 

340035  .... 

01.1562 

15.17 

340129  .... 

012571 

17.74 

350051  .... 

00.9788 

12.48 

360067  .... 

01.1075 

11.39 

360142  ._. 

01.0062 

13.89 

340036  .... 

01.1861 

15.00 

340130  .... 

012265 

1486 

350053  .... 

00.8959 

11.10 

360068  ... 

01.5775 

18.67 

360143  .„. 

012491 

16.84 

340037  .... 

01.2293 

15.38 

340131  .... 

01.3162 

15.31 

350055  .... 

00.9074 

11.18 

360069  ... 

01.0213 

1528 

360144  ._. 

012708 

16.65 

340038  .... 

01.1347 

13.31 

340132  .... 

012827 

12.54 

350056  .... 

00.9586 

11.87 

360070  .... 

01.5546 

15.73 

360145  ._. 

01.5305 

1526 

340039  .... 

01.2821 

16.55 

340133  .... 

01.1553 

14.11 

350058  .... 

01.0392 

11.16 

360071  .... 

012517 

14.03 

360147  .„ 

012000 

14.87 

340040  .... 

01.8061 

16.34 

340136  .... 

00.9837 

16.24 

350060  .... 

00.9417 

0724 

360072  .... 

01.1876 

14.87 

360148  ... 

01.1722 

1428 

340041  .... 

01.2486 

14.67 

340137  .... 

01.4444 

12.18 

350061  .... 

00.9976 

12.32 

360074  ... 

01.4123 

16.37 

360149  _. 

01.1040 

15.84 

340042  .... 

01.1515 

13.14 

340138  .... 

01.1751 

14.43 

350063  .... 

00.9146 

360075  .... 

01.4347 

1923 

360150  ..„ 

012634 

16.63 

340044  .... 

01.0459 

10.39 

340141  .... 

01.5719 

17.23 

350064  .... 

00.7287 

360076  ... 

01.3232 

15.96 

360151 

01.3390 

15.61 

340045  .... 

01.0286 

09.87 

340142  .... 

012200 

14.37 

350065  .... 

00.9497 

10.34 

360077  .... 

01.4129 

16.81 

360152  .„. 

01.4837 

16.15 

340047  .... 

01.9040 

16.64 

340143  .... 

012553 

17.58 

350066  .... 

00.6282 

.  .  .. 

360078  ... 

012635 

17.46 

360153  .„. 

01.1782 

12.99 

340048  .... 

01.2550 

07.91 

340144  .... 

012895 

17.53 

360001  .... 

01.2318 

15.77 

360079  ... 

01.6716 

1823 

360154  „. 

01.0398 

11.51 

340049  .... 

00.6445 

15.08 

340145  .... 

012739 

1727 

360002  .... 

01.1534 

14.33 

360080  ... 

01.1335 

14.11 

360155 

01.3267 

17.47 

340050  .... 

01.1703 

14.78 

340146  .... 

01.0497 

12.17 

360003  .... 

01.6359 

18.41 

360081  .... 

01.3223 

17.78 

360156  ._. 

01.1304 

16.04 

340051  .... 

01.2070 

15.20 

340147  .... 

01.3448 

15.57 

360006  .... 

01.7543 

18.70 

360082  .... 

01.3216 

17.76 

360159 

01.2104 

16.45 

340052  .... 

01.0038 

16.81 

340148  .... 

01.4339 

15.52 

360007  .... 

01.0831 

15.64 

360083  .... 

01.3053 

1520 

360161  .„. 

012553 

18.06 

340053  .... 

01.5864 

17.14 

340151  .... 

012056 

13.47 

360008  .... 

012059 

14.53 

360084  .... 

01.6031 

16.81 

360162  ._. 

012698 

15.67 

340054  .... 

01.0825 

12.08 

340153  .... 

01.9188 

19.98 

360009 

01.3259 

17.41 

360085  .... 

01.7507 

1824 

360163  ._. 

01.7578 

18.19 

340055  .... 

012212 

15.33 

340154  .... 

00.7612 

14.62 

360010  .... 

01.1667 

14.40 

360088  ... 

01.4164 

15.83 

360164  .„ 

00.8600 

13.58 

340060  .... 

01.1257 

14.49 

340155  .... 

01.4494 

20.53 

360011  .... 

01.2476 

16.40 

360087  ... 

012185 

15.92 

360165  „ 

01.1166 

13.53 

340061  .... 

01.6405 

17.49 

340156  .... 

00.8025 

360012  .... 

012386 

17.96 

360088  .... 

01.1425 

14.18 

360166 

01.1834 

15.77 

340063  .... 

01.0344 

11.52 

340158  .... 

01.1027 

15.90 

360013  .... 

01.1028 

16.12 

360089  ... 

01.0943 

15.10 

360169  ._ 

01.0871 

1628 

340064  .... 

01.1708 

14.10 

340159  .... 

01.1214 

14.10 

360014  .... 

01.1275 

15.02 

360090  .... 

01.2463 

1724 

360170  .... 

01.1101 

16.93 
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360172  .... 

01.3501 

15.73 

370034  .... 

01.1511 

11.98 

370153  .... 

01.1505 

13.77 

380064  .... 

01.2983 

18.01 

390055  .... 

01.6951 

19.09 

360174  .... 

01.2039 

14.63 

370035  .... 

01.4865 

14.39 

370154  .... 

00.9983 

11.80 

380065  .... 

01.0296 

17.02 

390056  .... 

01.1105 

15.26 

360175  .... 

01.1487 

15.64 

370036  .... 

00.9836 

08.68 

370156  .... 

01.1475 

12.70 

380066  .... 

01.3878 

15.59 

390057  .... 

01.2599 

17.60 

360176  .... 

01.2231 

12.33 

370037  .... 

01.5519 

15.41 

370158  .... 

01.0613 

12.52 

380068  .... 

01.0179 

18.42 

390058  .... 

01.3006 

16.59 

360177  .... 

01.2790 

16.76 

370038  .... 

00.9814 

10.14 

370159  .... 

01.3848 

14.16 

380069  .... 

01.1849 

15.99 

390059  .... 

01.3068 

15.15 

360178  .... 

01.2346 

14.42 

370039  .... 

01.3170 

17.93 

370161  .... 

01.1867 

16.35 

380070  .... 

01.1736 

18.67 

390060  .... 

01.0954 

14.69 

360179  .... 

01.2754 

17.80 

370040  .... 

01.0365 

09.92 

370163  .... 

00.8697 

09.85 

380071  .... 

01.2557 

21.69 

390061  .... 

01.3869 

17.33 

360180  .... 

02.2165 

20.03 

370041  .... 

00.9739 

12.74 

370165  .... 

01.1600 

10.92 

380072  .... 

00.9976 

13.01 

390062  .... 

01.1690 

14.09 

360184  .... 

00.6996 

14.70 

370042  .... 

00.8919 

10.84 

370166  .... 

01.1736 

16.00 

380075  .... 

01.4436 

18.03 

390063  .... 

01.6704 

17.69 

360185  .... 

01.2021 

15.85 

370043  .... 

00.9414 

10.62 

370169  .... 

01.0442 

10.00 

380078  .... 

01.1587 

16.41 

390064  .... 

01.4469 

15.00 

360186  .... 

01.2453 

14.82 

370045  .... 

01.0557 

10.20 

370170  .... 

00.9497 

380081  .... 

01.0971 

15.77 

390065  .... 

01.2240 

17.69 

360187  .... 

01.3438 

16.16 

370046  .... 

00.9896 

12.64 

370171  .... 

01.0047 

380082  .... 

01.2171 

18.63 

390066  .... 

01.2517 

16.74 

360188  .... 

01.0363 

14.70 

370047  .... 

012384 

12.34 

370172  .... 

00.8760 

380083  .... 

01.1325 

16.57 

390067  .... 

01.7140 

17.24 

360189  .... 

01.0689 

14.46 

370048  .... 

01.1242 

11.45 

370173  .... 

01.3875 

380084  .... 

01.2186 

19.45 

390068  .... 

01.3575 

16.97 

360192  .... 

01.3454 

17.97 

370049  .... 

01.3478 

14.08 

370174  .... 

00.9106 

380087  .... 

01.0498 

12.17 

390069  .... 

01.3063 

16.98 

360193  .... 

01.2980 

14.54 

370051  .... 

01.0263 

10.47 

370176  .... 

01.2597 

17.68 

380088  .... 

00.9537 

14.76 

390070  .... 

01.2732 

18.91 

360194  .... 

01.1427 

14.46 

370054  .... 

012804 

14.57 

370177  .... 

00.9686 

09.39 

380089  .... 

01.2716 

19.78 

390071  .... 

01.0913 

11.99 

360195  .... 

01.1534 

16.45 

370056  .... 

01.4467 

14.44 

370178  .... 

01.0643 

11.08 

380090  .... 

01.2968 

18.73 

390072  .... 

01.0770 

14.85 

360197  .... 

01.1662 

15.43 

370057  .... 

01.1446 

13.92 

370179  .... 

00.9625 

12.90 

380091  .... 

01.1835 

22.18 

390073  .... 

01.5256 

17.40 

360200  .... 

01.1548 

10.65 

370059  .... 

012056 

12.34 

370180  .... 

01.0308 

380897  .... 

05.0059 

390074  .... 

01.2084 

360203  .... 

01.1387 

14.52 

370060  .... 

01.1681 

11.89 

370183  .... 

01.1562 

11.67 

390001  .... 

01.3124 

1625 

390075  .... 

01.3120 

14.60 

360204  .... 

01.2181 

15.73 

370063  .... 

01.1628 

11.88 

370186  .... 

00.9969 

09.16 

390002  .... 

01.3148 

16.65 

390076  .... 

01.2692 

18.60 

360210  .... 

01.1414 

17.25 

370064  .... 

01.0038 

08.92 

370189  .... 

01.0572 

09.26 

390003  .... 

01.2013 

1523 

390078  .... 

01.0384 

15.47 

360211  .„. 

01.1987 

15.45 

370065  .... 

01.0730 

13.47 

370190  .... 

01.7487 

18.02 

390004  .... 

01.4003 

15.76 

390079  .... 

01.7125 

15.49 

360212  .... 

01.4238 

17.91 

370069  .... 

01.0292 

12.62 

380001  .... 

01.2816 

17.45 

390005  .... 

01.0353 

13.42 

390080  „.. 

01.2033 

17.54 

360213  .... 

01.0795 

14.45 

370071  .... 

01.0864 

10.25 

380002  .... 

01.1913 

16.54 

390006  .... 

01.7625 

1622 

390081  .... 

01.2631 

18.98 

360218  .... 

01.2589 

15.27 

370072  .... 

00.9423 

11.20 

380003  .... 

01.1784 

16.59 

390007  .... 

01.1940 

16.97 

390083  .... 

01.1639 

20.47 

360230  .... 

01.2987 

18.07 

370076  .... 

012221 

10.80 

380004  .... 

01.7899 

20.49 

390008  .... 

01.1381 

15.38 

390084  .... 

01.1674 

14.93 

360231  .... 

01.1015 

14.13 

370077  .... 

012835 

16.00 

380005  .... 

01.2162 

17.60 

390009  .... 

01.6008 

1625 

390086  .... 

01.0807 

14.19 

360232  .... 

01.1465 

19.54 

370078  .... 

01.6115 

15.06 

380006  .... 

01.3029 

16.06 

390010  .... 

01.2451 

16.77 

390088  .... 

01.2601 

18.26 

360234  .... 

01.3213 

17.45 

370079  .... 

00.8642 

11.46 

380007  .... 

01.7970 

20.52 

390011  .... 

01.2162 

15.72 

390090  .... 

01.7269 

18.51 

360236  .... 

01.2256 

16.91 

370080  .... 

00.9710 

10.78 

380008  .... 

01.1211 

16.02 

390012  .... 

01.1715 

18.00 

390091  .... 

01.1490 

17.98 

360238  .... 

00.9264 

12.13 

370082  .... 

01.1282 

11.98 

380009  .... 

01.7538 

21.31 

390013  .... 

01.2003 

15.66 

390093  .... 

01.1607 

14.74 

360239  .... 

01.1692 

18.24 

370083  .... 

01.0320 

10.50 

380010  .... 

01.0442 

19.43 

390014  .... 

00.9655 

13.70 

390095  .... 

01.1991 

12.94 

360240  .... 

00.6112 

13.30 

370084  .... 

01.0554 

09.02 

380011  .... 

01.2294 

13.31 

390015  .... 

01.1704 

11.85 

390096  .... 

01.2562 

15.43 

360241  .... 

00.5726 

16.05 

370085  .... 

00.9051 

12.29 

380013  .... 

01.2257 

18.80 

390016  .... 

01.1675 

14.71 

390097  .... 

01.3078 

19.40 

360242  .... 

01.4552 

370086  .... 

01.1848 

09.55 

380014  .... 

01.3465 

17.78 

390017  .... 

01.1817 

13.65 

390098  .... 

01.7371 

18.83 

360243  .... 

00.6582 

15.30 

370089  .... 

012778 

11.60 

380017  .... 

01.7404 

20.25 

390018  .... 

01.2110 

17.81 

390100  .... 

01.6715 

17.60 

360244  .... 

00.8716 

15.00 

370091  .... 

01.6302 

14.59 

380018  .... 

01.7752 

17.51 

390019  .... 

01.1292 

14.54 

390101  .... 

01.2777 

15.00 

360245  .... 

00.9364 

. . 

370092  .... 

01.1135 

11.69 

380019  .... 

01.3337 

17.00 

390022  .... 

01.3753 

19.40 

390102  .... 

01.3193 

19.48 

360246  .... 

00.6407 

370093  .... 

01.7767 

18.82 

380020  .... 

01.4155 

17.79 

390023  .... 

01.2519 

18.52 

390103  .... 

01.0539 

14.93 

370001  .... 

01.6763 

15.99 

370094  .... 

01.4243 

16.65 

380021  .... 

01.2001 

18.54 

390024  .... 

00.7670 

20.53 

390104  .... 

01.0670 

14.28 

370002  .... 

01.2402 

12.02 

370095  .... 

00.9144 

10.73 

380022  .... 

01.1495 

18.26 

390025  .... 

00.8539 

14.06 

390106  .... 

00.9835 

14.65 

370004  .... 

01.3474 

12.31 

370097  .... 

01.3461 

18.53 

380023  .... 

01.2610 

17.05 

390026  .... 

01.2263 

18.67 

390107  .... 

01.1973 

17.38 

370005  .... 

01.0827 

10.63 

370099  .... 

012014 

12.43 

380025  .... 

01.2684 

19.95 

390027  .... 

01.8636 

21.73 

390108  .... 

01.3352 

18.98 

370006  .... 

01.1941 

14.06 

370100  .... 

01.0390 

11.67 

380026  .... 

01.3583 

15.93 

390028  .... 

01.7410 

18.13 

390109  .... 

01.1639 

13.33 

370007  .... 

01.1085 

12.64 

370103  .... 

00.9238 

10.13 

380027  .... 

01.2532 

18.02 

390029  .... 

01.6984 

20.55 

390110  .... 

01.5611 

17.01 

370008  .„. 

01.3576 

15.20 

370105  .... 

02.0562 

13.71 

380029  .... 

01.1894 

15.62 

390030  .... 

01.2226 

15.45 

390111  .... 

01.7401 

24.12 

370011  .... 

01.1189 

12.74 

370106  .... 

01.4740 

16.23 

380031  .... 

01.0192 

15.90 

390031  .... 

01.1580 

15.93 

390112  .... 

01.1451 

11.94 

370012  .... 

00.8871 

10.18 

370108  .... 

01.1804 

09.27 

380033  .... 

01.6618 

19.92 

390032  .... 

01.1990 

16.58 

390113  .... 

01.2517 

15.48 

370013  .... 

01.6817 

17.44 

370110  .... 

00.9905 

12.01 

380035  .... 

01.3229 

16.28 

390035  .... 

01.2759 

16.49 

390114  .... 

01.0987 

19.32 

370014  .... 

01.2968 

16.19 

370112  .... 

01.0335 

12.14 

380038  .... 

01.0848 

16.10 

390036  .... 

01.2444 

16.78 

390115  .... 

01.3002 

20.16 

370015  .... 

01.2131 

13.44 

370113  .... 

01.0858 

12.37 

380037  .... 

01.2695 

18.94 

390037  .... 

01.2074 

17.47 

390116  .... 

01.1726 

18.88 

370016  .... 

01.3651 

13.98 

370114  .... 

01.5710 

14.55 

380038  .... 

01.2293 

20.44 

390039  .... 

01.1180 

1521 

390117  .... 

01.1666 

14.44 

370017  .... 

01.0434 

10.30 

370121  .... 

01.3260 

12.36 

380039  .... 

01.2853 

17.76 

390040  .... 

00.9419 

1220 

390118  .... 

01.2353 

15.42 

370018  .... 

01.3096 

15.49 

370122  .... 

012328 

08.56 

380040  .... 

01.3016 

17.85 

390041  .... 

01.2543 

17.32 

390119  .... 

01.3573 

16.18 

370019  .... 

01.2298 

10.56 

370123  .... 

012636 

13.79 

380042  .... 

01.1269 

15.46 

390042  .... 

01.3018 

18.62 

390121  .... 

01.2805 

16.71 

370020  .... 

01.2834 

11.37 

370125  .... 

01.0162 

10.72 

380047  .... 

01.6536 

16.43 

390043  .... 

01.0198 

13.85 

390122  .... 

01.0573 

14.83 

370021  .... 

00.9852 

09.49 

370126  .... 

01.1444 

08.72 

380048  .... 

01.0343 

13.09 

390044  .... 

01.5555 

16.77 

390123  .... 

01.2230 

18.51 

370022  .... 

01.2994 

13.75 

370131  .... 

00.9604 

11.32 

380050  .... 

01.2488 

15.78 

390045  .... 

01.4370 

16.03 

390125  .... 

01.2550 

13.82 

370023  .... 

01.3328 

13.57 

370133  .... 

01.1332 

09.66 

380051  .... 

01.5073 

17.52 

390046  .... 

01.4394 

16.75 

390126  .... 

01.2706 

19.96 

370025  „.. 

01.3962 

13.86 

370138  .... 

01.1179 

14.59 

380052  .... 

01.2272 

15.01 

390047  .... 

01.6934 

22.77 

390127  .... 

01.1649 

19.13 

370026  .... 

01.3733 

15.30 

370139  .... 

01.0286 

11.63 

380055  .... 

01.1953 

22.55 

390048  .... 

01.1651 

14.69 

390128  .... 

01.1286 

17.07 

370028  .... 

01.6703 

15.88 

370140  .... 

01.0181 

10.01 

380056  .... 

01.1050 

14.28 

390049  .... 

01.5137 

18.00 

390130  .... 

01.1470 

15.37 

370029  .... 

01.2134 

11.58 

370141  .... 

01.3874 

19.42 

380060  .... 

01.4527 

20.35 

390050  .... 

02.0268 

19.37 

390131  .... 

01.2141 

16.10 

370030  .... 

01.2926 

12.91 

370146  .... 

01.1131 

10.05 

380061  .... 

01.5814 

19.88 

390051  .... 

02.0948 

21.73 

390132  .... 

01.1887 

19.61 

370032  .... 

01.4018 

14.36 

370148  .... 

01.3470 

17.30 

380062  .... 

01.1223 

12.73 

390052  .... 

01.1507 

15.00 

390133  .... 

01.7111 

19.44 

370033  .... 

01.1205 

10.55 

370149  .... 

01.1830 

13.75 

380063  .... 

01.2123 

21.13 

390054  .... 

01.1338 

12.61 

390135  .... 

01.2420 

19.44 
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390136  ... 
390137  ... 
390138  ... 
390139  ... 
390142  ... 
390145  ... 
390146  ... 
390147  .. 
390148  .. 
390149  .. 
390150  .. 
390151  .. 
390152  .. 
390153  .. 
390154  .. 
390155  .. 
390156  .. 
390157  .. 
390158  .. 
390159  .. 
390160  ., 
390161  .. 
390162  .. 
390163 
390164  ., 
390166  . 
390167  . 
390168  . 
390169  . 
390170  . 
390171  . 
390172  . 
390173  . 
390174  . 
390176  . 
390178  . 
390179  . 
390180  . 
390181  , 
390183  . 
390184  , 
390185 
390186 
390189 
390191 
390192 
390193 
390194 
390195 
390196 
390197 
390198 
390199 
390200 
390201 
390203 
390204 
390205 
390206 
390209 
390211 
390213 
390215 
390217 
390219 
390220 
390222 
390223 


Case  Avg. 
mix  hour 

Index  wage 


01.2231 

01.1502 

01.1896 

01.4319 

01.6525 

01.2597 

01.2356 

01.2429 

01.0573 

01.2014 

01.2188 

01.2333 

01.0829 

01.2559 

01.1573 

01.2416 

01.3463 

01.2153 

01.2792 

01.3235 

01.1786 

01.1982 

01.2774 

01.1520 

02.0309 

01.1026 

01.2717 

01.1840 

01.1978 

01.8159 

01.1343 

01.2634 

01.1582 

01.6021 

01.1447 

01.2721 

01.2329 

01.4620 

01.0520 

01.1218 

01.1498 

01.1490 

00.9988 

01.1270 

01.0680 

01.1108 

01.1718 

01.1110 

01.7068 

01.2145 

01.2696 

01.2381 

01.2454 

01.0135 

01.2876 

01.2606 

01.2923 

01.2589 

01.3311 

01.0001 

01.2333 

00.9999 

01.1275 

01.2163 

01.2171 

01.1604 

01.2521 

01.6770 
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Case  Avg. 
mix  hour 

index  wage 


01.1571  ( 

01.4620  ( 

01.2361  ( 

01.2043  I 
01.1958  I 
01.5763  I 
01.1548 
01.1442 
01.1294 
01.1748 
01.0550 
00.9692 
01.1822 
01.1587 
01.3381 
01.0084 
01.1240 
03.0498 
01.3190 
01.1241 
01.4017 
01.3471 
01.2044 
01.6561 
01.1989 
01.3190 
01.0217 
01.2093 
01.6437 
01.2298 
01.3554 
01.8451 
01.1443 
01.2294 
01.5344 
01.2447 
01.0667 
01.0843 
01.0271 
01.3035 
01.0820 
01.5696 
01.1579 
01.2261 
00.9931 
01.3521 
01.8623 
01.3224 
01.1146 
01.7591 
01.2045 
01.0195 
01.1522 
00.7751 
01.2327 
01.2485 
01.2217 
01.1048 
01.2006 
01.2096 
01.2497 
01.2167 
01.1525 
01.2237  ! 
01.5551 
01.0939 
012267 
01.0766 


420056  .... 
420057  .... 
420059  .... 
420061  .... 
420062  .... 
420064  .... 
420065  .... 
420066  .... 
420067  .„. 
420068  .... 
420069  .... 
420070  ... 
420071  ... 
420072  ... 
420073  ... 
420074  ... 
420075  ... 
420076  ... 
420078  ... 
420079  ... 
420080  ... 
420081  ... 
420082  ... 
420083  ... 
420084  ... 
420085  ... 
420086  ... 
420087  .. 
420088  .. 
420089  .. 
420091  .. 
430004  .. 
430005  .. 
430007  .. 
430008  „ 
430009  .. 
430010  „ 
430011  .. 
430012  .. 
430013  .. 
430014  .. 
430015  .. 
430016  .. 
430018  . 
430022  .. 
430023  .. 
430024  . 
430025  . 
430026  . 
430027  . 
430028  . 
430029  . 
430031  . 
430033  . 
430034  . 
430036  . 
430037  . 
430038  . 
430039  . 
430040  . 
430041  . 
430042  . 
430043  . 
430044  . 
430047  , 
430048  . 
430049 
430051 


Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

01.1036 

12.61 

430054  .... 

01.1808 

13.51 

430056  .„. 

01.0104 

12.84 

430057  .... 

01.2115 

14.38 

430060  .„. 

01.4202 

16.13 

430062  .... 

01.1426 

12.20 

430064  .... 

01.3357 

15.64 

430065  ..„ 

00.9708 

13.59 

430066  .„. 

01.2409 

15.33 

430073  .... 

01.2133 

14.59 

430076  .... 

01.1289 

1228 

430077  .... 

01.2809 

14.64 

430079  .... 

01.3513 

15.19 

430080  ._. 

00.9360 

09.89 

430081  .„. 

01.3091 

17.39 

430082  .... 

00.9671 

10.42 

430083  .... 

00.9840 

12.37 

430084  ..„ 

01.2166 

20.07 

430085  .™ 

01.7195 

1721  ! 

430086  .... 

01.4784 

15.84 

430087  ..„ 

01.2105 

1623 

430088  .„. 

00.8136 

1723 

440001  ..» 

01.4316 

16.58 

440002  ..„ 

01.2217 

18.12 

440003  .™ 

01.0603 

11.81 

440006  .._ 

01.2758 

16.15 

440007  ..„ 

01.4243 

16.19 

440008  ..„ 

01.6204 

15.15 

440009  .... 

01.2297 

14.81 

440010  ..- 

01.3302 

19.45 

440011  ..„ 

00.5742 

_ 

440012  ..- 

01.0741 

13.84 

440014  .... 

01.2632 

13.13 

440015  .... 

01.1784 

1122 

1  440016  .... 

01.2470 

1326 

1  440017  .... 

01.1039 

10.57 

440018  .... 

01.1656 

08.61 

y  440019  .... 

01.3343 

01.3016 

01.2225 

01.3146 

01.2066 

01.7294 

00.9495 

00.9637 

00.9377 

00.9725 

01.0084 

00.9375 

01.7460 

01.0503 

01.0075 

00.9785 

01.0808 

01.0286 

00.9902 

00.9860 

00.9978 

01.0023 

00.9160 

00.9265 

01.1134 

01.1510 

00.9290 

01.1156 

01.2381 

00.9249 

00.9629 


15.94  440035 
11.61  440039 

12.71  440040 

10.28  440041 

12.29  i  440046 
10.85  440047 


11.35  i  440052 


Case  Avg. 

mix  hour 

irxjex  wage 


00.9870  11.56 

00.8973  09.09 

00.9116  10.70 

00.9919  08.54 

00.8284  10.11 

01.1199  10.40 

01.0518  10.46 

00.9866  11.12 

01.1130  12.81 

01.0517  08.42 

01.5274  14.81 

00.9599  10.06 

01.2387  09.20 

00.9416 
00.8089 
00.8805 
00.8674 
00.8849 
i  00.8381 
I  00.9523  08.98 

1  00.8629  10.78 

01.0923  11.94 

01.5969  14.74 

01.0918  13.82 

01.3790  16.17 

01.0212  10.86 
00.9794  13.80 

01.0389  11.29 

00.9651  11.46 

01.2455  14.86 

01.3188  15.12 

01.0847  11.29 

01.5392  14.85 

00.9769  10.44 

01.5557  16.57 

01.3772  16.57 

101.5520  17.86 

01.1738  16.04 

01.1395  12.73 

00.9979  10.57 

01.2945 
01.1031  ' 

00.8359 
01.2461 
01.1295 
01.0301 
00.9747 
01.0740  16.12 

01.4230  17.40 

01.2710  14.48 

01.5860  17.12 

00.9527  13.60 

00.8479  13.66 

01.3194  13.16 

00.9167  11.74 

01.7477  15.49 

01.6483  15.27 

01.1715  14.53 

00.9316  12.36 

01.1894  13.51 

01.2488  14.72 

01.0527  13.96 

01.0871  11.91 

01.0223  12.82 

01.1756  14.16 

01.1607  12.77 

01.1756  12.90 

01.2131  13.36 
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Provider 

Case 

mix 

Itxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

440063  .... 

01.5138 

16.30 

440180  .... 

01.0624 

1521 

450076  .... 

01.4717 

450181  .... 

00.9547 

13.38 

450325  .... 

01.2675 

08.99 

440064  .... 

01.0929 

13.98 

440181  .... 

01.0104 

10.47 

450078  .... 

01.0114 

12.31 

450184  .... 

01.4935 

19.07 

450327  .... 

01.0103 

10.48 

440065  .... 

01.1853 

15.06 

440182  .... 

00.9547 

13.66 

450079  .... 

01.4787 

19.22 

450185  .... 

01.0617 

08.32 

450330  .... 

01.1725 

15.70 

440067  .... 

01.0909 

15.26 

440183  .... 

01.5121 

16.14 

450080  .... 

01.2485 

16.13 

450187  .... 

01.3045 

14.52 

450334  .... 

00.9992 

11.28 

440068  .... 

01.1912 

15.49 

440184  .... 

01.4429 

17.96 

450081  .... 

01.1290 

11.51 

450188  .... 

01.0288 

11.94 

450337  .... 

01.1923 

14.08 

440069  .... 

01.1399 

13.16 

440185  .... 

01.0961 

16.67 

450082  .... 

00.9955 

11.00 

450190  .... 

01.1300 

18.27 

450340  .... 

01.3265 

14.37 

440070  .... 

01.0038 

12.32 

440186  .... 

01.1340 

18.54 

450083  .... 

01.6360 

16.05 

450191  .... 

01.1515 

15.56 

450341  .... 

00.9963 

14.42 

440071  .... 

01.4109 

14.79 

440187  .... 

01.1847 

15.17 

450085  .... 

01.1242 

12.97 

450192  .... 

01.0649 

17.15 

450346  .... 

01.3544 

1528 

440072  .... 

01.3557 

15.41 

440189  .... 

01.4992 

15.23 

450087  .... 

01.5114 

19.75 

450193  .... 

02.0715 

18.54 

450347  .... 

01.1744 

15.06 

440073  .... 

01.3107 

15.18 

440192  .... 

01.1110 

13.88 

450090  .... 

01.1148 

11.65 

450194  .... 

01.2566 

15.44 

450348  .... 

01.0156 

10.55 

440074  .... 

00.8046 

12.15 

440193  .... 

012560 

17.17 

450092  .... 

01.2034 

13.55 

450195  .... 

01.3153 

17.30 

450349  .... 

01.0999 

23.66 

440078  .... 

01.0165 

11.32 

440194  .... 

01.3012 

18.28 

450094  .... 

01.3955 

19.86 

450196  .... 

01.4334 

14.92 

450351  .... 

01.2648 

22.84 

440079  .... 

00.7294 

. 

440196  .... 

00.9401 

14.86 

450096  .... 

01.4495 

16.16 

450197  .... 

01.1655 

16.99 

450352  .... 

01.2137 

20.49 

440081  .... 

01.1643 

12.85 

440197  .... 

01.3707 

17.37 

450097  .... 

01.4276 

17.31 

450200  .... 

01.4943 

13.71 

450353  .... 

01.2269 

15.17 

440082  .... 

01.8429 

1928 

440200  .... 

01.1142 

16.36 

450098  ..„ 

01.2082 

12.67 

450201  .... 

00.9942 

13.72 

450355  .... 

01.0818 

12.14 

440083  .... 

01.2537 

09.96 

440203  .... 

00.9909 

13.79 

450099  .... 

01i!009 

17.78 

450203  .... 

01.2816 

14.24 

450358  .... 

02.0420 

18.56 

•440084  .... 

01.1852 

10.14 

440205  .... 

012436 

12.39 

450101  .... 

01.3497 

14.40 

450209  .... 

01.4242 

tB.63 

450362  .... 

01.0638 

10.60 

440087  .... 

01.0430 

12.08 

440206  .... 

00.9017 

07.60 

450102  .... 

01.6894 

17.28 

450210  .... 

01.1084 

13.40 

450365  .... 

00.9342 

440090  .... 

01.0381 

12.38 

450002  .... 

1.4852 

15.52 

450104  .... 

01.2719 

12.65 

450211  .... 

01.3187 

13.86 

450366  .... 

01.4737 

18.29 

440091  ™. 

01.5433 

15.71 

450004  .... 

01.1355 

11.11 

450107  .... 

01.5378 

16.81 

450213  .... 

01.3555 

14.21 

450369  .... 

01.1127 

11.81 

440095  .... 

01.0850 

19.37 

450005  .... 

01.1381 

14.76 

450108  .... 

01.0003 

11.41 

450214  .... 

01.4068 

17.51 

450370  .... 

01.2119 

12.06 

440100  .... 

01.1004 

12.24 

450007  .... 

012595 

12.30 

450109  .... 

01.2410 

13.96 

450217  .... 

01.0771 

10.09 

450371  .... 

01.1583 

10.89 

440102  .... 

01.0834 

12.02 

450008  .... 

01.3853 

14.03 

450110  .... 

01.2134 

12.04 

450219  .... 

01.0450 

11.49 

450372  .... 

01.3460 

16.37 

440103  .... 

01.2252 

16.56 

450010  .... 

01.3300 

13.75 

450111  .... 

01.2523 

17.62 

450221  .-. 

01.0202 

13.07 

450373  .... 

01.1579 

11.09 

440104  .... 

01.5364 

16.76 

450011  .... 

01.5489 

15.71 

450112  .... 

01.2629 

12.44 

450222  .... 

01.6908 

22.10 

450374  .... 

00.9156 

11.01 

440105  .... 

01.2990 

16.68 

450014  .... 

01.1763 

12.60 

450113  .... 

01.2389 

16.17 

450224  .... 

01.3697 

18.01 

450376  .... 

01.4794 

10.63 

440109 

01.1307 

11.86 

450015  .... 

01.5321 

13.56 

450118  .... 

01.4696 

15.64 

450229  .... 

01.4657 

15.37 

450378  .... 

01.1011 

17.92 

440110  .... 

00.9556 

13.92 

450016  .... 

01.7128 

15.62 

450119  .... 

01.3313 

14.65 

450231  .... 

01.5196, 

16.40 

450379  .... 

01.6117 

20.14 

440111  .... 

01.2167 

18.15 

450018  .... 

01.5585 

18.52 

450121  .... 

01.4403 

17.44 

450233  .... 

00.9976 

12.70 

450381  .... 

00.9540 

10.67 

440114  .... 

01.0345 

11.65 

450020  .... 

01.0135 

13.40 

450123  .... 

01.0894 

19.97 

450234  .... 

00.9630 

10.46 

450388  .... 

01.6240 

16.61 

440115  .... 

01.0487 

13.80 

450021  .... 

01.9203 

17.49 

450124  .... 

01.5053 

16.88 

450235  .... 

00.9601 

11.12 

450389  .... 

01.2048 

15.78 

440120  .... 

01.4662 

15.49 

450023  .... 

01.3903 

13.94 

450126  .... 

01.3973 

16.17 

450236  .... 

01.1377 

15.95 

450393  .... 

01.2694 

18.35 

440121  .„. 

01.0427 

11.93 

450024  .... 

012328 

12.06 

450127  .... 

00.9875 

09.55 

450237  .... 

01.4897 

14.79 

450395  .... 

01.0482 

15.15 

440125  _.. 

01.4766 

15.68 

450025  .... 

01.4792 

1527 

450128  .... 

01.2480 

12.38 

450239  .... 

01.1696 

12.14 

450399  .... 

01.0623 

12.15 

440130 

01.1075 

1328 

450027  .... 

01.4255 

18.45 

450130  .... 

01.5040 

14.99 

450241  .... 

00.8530 

13.09 

450400  .... 

01.1677 

14.98 

440131  .... 

01.0593 

13.10 

450028  .... 

01.4607 

16.21 

450131  .... 

01.2607 

19.36 

450243  .... 

00.8661 

10.77 

450403  .... 

01.2575 

19.01 

440132  .... 

01.1081 

12.72 

450029  .... 

01.4212 

11.79 

450132  .... 

01.4931 

14.53 

450246  .... 

00.9890 

13.87 

450410  .... 

01.1316 

17.45 

440133  .... 

01.4572 

17.01 

450031  .... 

01.6835 

16.35 

450133  .... 

01.5493 

15.33 

450249  .... 

00.9424 

450411  .... 

00.9843 

11.22 

440135  .... 

01.4126 

18.07 

450032  .... 

012423 

12.31 

450135  .... 

01.7031 

18.60 

450250  .... 

01.0420 

15.96 

450417  .... 

01.0336 

12,26 

440136  .... 

01.0683 

15.73 

450033  .... 

01.6423 

14.49 

450137  .... 

01.4294 

19.17 

450253  .... 

01.1271 

10.67 

450418  .... 

01.3502 

15.53 

440137  „.. 

01.0083 

1127 

450034  .... 

01.5042 

15.36 

450140  .... 

00.7344 

16.53 

450258  .... 

01.1194 

10.75 

450419  .... 

01.2377 

18.02 

440141  .... 

01.1507 

11.96 

450035  .... 

01.4629 

16.70 

450142  .... 

01.3689 

18.81 

450259  .... 

01.1512 

17.45 

450422  .... 

00.6567 

24.82 

440142  .... 

01.0831 

09.45 

450037  .... 

01.5273 

16.26 

450143  .... 

01.0261 

10.41 

450264  .... 

00.8325 

11.39 

450423  .... 

01.2999 

21.90 

440143  .... 

01.0555 

15.56 

450039  .... 

01.4288 

16.93 

450144  .... 

01.1532 

14.41 

450269  .... 

01.0779 

13.62 

450424  .... 

01.2514 

13.96 

440144  .... 

01.1975 

17.10 

450040  .... 

01.5797 

16.30 

450145  .... 

00.8863 

14.64 

450270  .... 

01.0791 

08.60 

450429  .... 

01.0330 

12.10 

440145  .... 

01.0549 

10.86 

450042  .... 

01.6082 

15.48 

450146  .... 

00.9826 

15.24 

450271  .... 

01.1263 

14.62 

450431  .... 

01.5885 

16.57 

440146  .... 

01.0442 

1121 

450043  .... 

01.4527 

18.41 

450147  .... 

01.3439 

17.43 

450272  .... 

01.2170 

15.57 

450438  .... 

01.0871 

16.17 

440147  .... 

00.8996 

14.36 

450044  .... 

01.5820 

18.55 

450148  .... 

01.2056 

18.48 

450276  .... 

01.0040 

08.60 

450446  .... 

00.9550 

11.85 

440148  .... 

01.2025 

17.31 

450046  .... 

01.3944 

12.38 

450149  .1 

01.3408 

16.76 

450278  .... 

01.0542 

10.91 

450447  .... 

01.3189 

16.08 

440149  .... 

01.2308 

14.70 

450047  .... 

01.1025 

10.47 

450150  .... 

00.9606 

12.20 

450280  .... 

01.3016 

15.64 

450450  .... 

01.0270 

12.30 

440150  .... 

01.2409 

16.92 

450050  .... 

01.1986 

13.96 

450151  .... 

01.1414 

12.24 

450283  .... 

01.0793 

11.48 

450451  .... 

01.0230 

15.22 

440151  .... 

01.2861 

15.49 

450051  .... 

01.5619 

17.57 

450152  .... 

01.2853 

14.87 

450286  .... 

01.0253 

12.11 

450457  .... 

01.6912 

16.01 

440152  .... 

01.6104 

16.13 

450052  .... 

01.1098 

12.62 

450153  .... 

01.5695 

16.68 

450288  .... 

01.2288 

12.61 

450460  .... 

01.0144 

13.30 

440153  .... 

01.2677 

14.17 

450053  .... 

01.0843 

13.58 

450154  .... 

01.1379 

11.32 

450289  .... 

01.3300 

15.80 

450462  .... 

01.8334 

16.67 

440154  .... 

00.7575 

450054  .... 

01.6881 

19.72 

450155  .... 

01.0745 

14.52 

450292  .... 

01.3389 

15.96 

450464  .... 

00.9903 

16.00 

440156  .... 

01.4974 

1820 

450055  .... 

01.1112 

11.31 

450157  .... 

01.0363 

12.65 

450293  .... 

00.9767 

14.15 

450465  .... 

01.2460 

15.09 

440157  .... 

01.0485 

11.50 

450056  .... 

01.6722 

16.78 

450160  .... 

00.8899 

16.67 

450296  .... 

01.2584 

18.17 

450467  .... 

01.0221 

12.74 

440159  .... 

01.2089 

15.33 

450058  .... 

01.5129 

14.26 

450162  .... 

01.2815 

16.42 

450297  .... 

01.1615 

12.08 

450469  .... 

01.3061 

15.75 

440160  .... 

00.8997 

12.59 

450059  .... 

01.3713 

12.34 

450163  .... 

01.0847 

15.33 

450299  .... 

01.4740 

16.11 

450473  .... 

00.9922 

14.40 

440161  .... 

01.5923 

18.01 

450060  .... 

01.3962 

20.84 

450164  .... 

01.0330 

12.98 

450303  .... 

00.8879 

09.86 

450475  .... 

01.1115 

12.45 

440166  .... 

01.4819 

16.87 

450063  .... 

01.0607 

09.22 

450165  .... 

01.0302 

14.37 

450306  .... 

01.0579 

11.18 

450484  .... 

01.5588 

18.13 

440168  .... 

01.0229 

13.35 

450064  .... 

01.5464 

15.22 

4M166  .... 

01.0477 

10.59 

450307  .... 

01.0089 

12.30 

450488  .... 

01.2249 

17.64 

440170  .... 

01.2998 

18.38 

450065  .... 

01.0185 

14.74 

450169  .... 

00.8630 

13.97 

450309  .... 

01.1017 

10.84 

450489  .... 

00.9473 

14.79 

440173  .... 

01.4970 

15.75 

450068  .... 

01.7532 

17.99 

450170  .... 

01.0853 

12.10 

450315  .... 

01.1977 

19.49 

450497  .... 

01.1786 

10.99 

440174  .... 

00.9321 

13.46 

450070  .... 

01.1738 

17.31 

450176  .... 

01.2754 

12.94 

450320  .... 

01.4034 

19.32 

450498  .... 

01.0325 

13.08 

440175  .... 

01.1861 

16.89 

450072  .... 

012594 

16.10 

450177  .... 

01.1252 

12.06 

450321  .... 

00.8596 

11.25 

450508  .... 

01.6026 

15.77 

440176  „.. 

01.2939 

16.07 

450073  .... 

01.1636 

11.84 

450178  .... 

01.1510 

14.59 

450322  .... 

00.9743 

16.67 

450514  .... 

01.1170 

16.87 

440178  .... 

01.2263 

18.49 

450074  .... 

012878 

16.43 

450179  .... 

00.9523 

450324  .... 

01.5460 

15.52 

450517  .... 

00.9434 

11.05 

Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45435 


Page  15  of  16 


Case  Avg. 
mix  hour 
index  wage 


45436  Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


PAGE  16  OF  16 


Provider 

Case 

mix 

Irxlex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

irxjex 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

500045  ... 

01.0739 

1738 

510007  .... 

01.4253 

16.00 

520021  .... 

mm 

16.83 

520113 

01.1966 

15.62 

530029 

00.9396 

13.04 

500048  ... 

00.9015 

14.27 

510008  .... 

01.1004 

15.33 

520024  .... 

01.0624 

11.87 

520114  .... 

0i;i532 

12.45 

530031  ..„ 

00.8892 

14.78 

500049  ... 

01.3088 

17.10 

510009  .... 

00.9448 

10.45 

5200»  .... 

01.1292 

14.34 

520115  .„. 

01.3112 

14.47 

530032  .... 

01.1716 

1653 

500050  ... 

01.4153 

19.09 

510012  .... 

01.0852 

15.18 

520026  .... 

01.0666 

15.67 

520116  .... 

012580 

16.13 

500051  ... 

OieTOO 

20.33 

510013  .... 

01.1868 

1437 

520027  .... 

01.1579 

17.08 

520117  .... 

01.0787 

14.87 

500052  .... 

01.2445 

. 

510015  .... 

00.9526 

12.61 

520028  .._ 

013517 

16.26 

520118  .... 

00.9850 

09.46 

500053  ... 

01.2013 

17.77 

510016  .... 

01.0352 

520029  .... 

13.66 

520120  .... 

01.0571 

16.55 

500054  ... 

01^398 

19.04 

510018  .... 

01.0626 

13.12 

520030  .... 

01.6664 

17.90 

520121  .... 

00.9520 

13.17 

500055  .... 

01.0564 

17.78 

510020  .... 

01.0647 

08.93 

520031  .... 

13.75 

520122  ..„ 

00.9943 

12.50 

500057  ... 

01.2990 

14.98 

510022  .... 

01.6791 

1731 

520032  „.. 

01.1448 

13.19 

520123  .... 

01.0391 

14.99 

500058  ... 

01.5172 

17.59 

510023  .... 

01.0371 

15.15 

520033  .... 

15.24 

520124  .... 

01.1683 

13.76 

500059  ... 

01.1315 

18.35 

510024  .... 

01.3722 

520034  .... 

01.1876 

16.57 

520130  .... 

01.0123 

1154 

500060  ... 

013508 

19.19 

510025  .... 

00.9409 

520035  .... 

013591 

14.62 

520131  .... 

01.0303 

14.68 

500061  ... 

01.0280 

17.95 

510026  .... 

00.9766 

11.32 

520037  .... 

01.6237 

16.75 

520132  ..„ 

01.1527 

12.68 

500062  .... 

01.0023 

15.69 

510027  .... 

01.0563 

12.43 

520038  .... 

013642 

16.08 

520134  ..„ 

01.0808 

'13.78 

500064  ... 

013743 

19.70 

510026  .... 

01.1659 

15.98 

520039  .... 

EMM 

15.17 

520135  .... 

00.9964 

12.99 

500065  .... 

013091 

16.39 

510029  .... 

013587 

15.48 

520040  .... 

01.4144 

16.73 

520136  .... 

01.5004 

17.75 

500066  .... 

01.0220 

14.82 

510030  .... 

01.1214 

15.72 

520041  .... 

013094 

13.13 

520138  .... 

01.8435 

16.70 

500069  .... 

01.0579 

16.11 

510031  .... 

01.3048 

520042  ..- 

01.1116 

15.88 

520139  .... 

012228 

1653 

500071  .... 

013267 

18.34 

510033  .... 

013782 

13.79 

520044  .... 

01.3439 

15.51 

520140  .... 

01.4916 

1720 

500072  ... 

01.1533 

18.80 

510035  .... 

00.9768 

15.60 

520045  .... 

01.6482 

16.77 

520141  .... 

01.1386 

15.13 

500073  ... 

01.0024 

17.71 

510036  .... 

00.9688 

11.73 

520047  .... 

01.0145 

13.50 

520142  .... 

00.9936 

11.46 

500074  ... 

01.1751 

13.37 

510038  .... 

01.0385 

13.84 

520048  .... 

15.97 

520144  .... 

01.0547 

14.49 

500075  ... 

01.1884 

18.49 

510039  „.. 

01.3972 

14.67 

520049  .... 

01.9372 

15.82 

520145  .... 

01.0244 

14.95 

500076  ...i 

013655 

510043  „.. 

01.0465 

10.44 

520051  .... 

01.8782 

17.94 

5201,46  .... 

01.1530 

12.32 

500077  .... 

013936 

20.09 

510046  .... 

013264 

15.98 

520053  .... 

14.07 

520148 

01.1038 

500079  ... 

013919 

17.92 

510047  .... 

01.1688 

15.81 

520054  .... 

01.0483 

15.31 

520149  .... 

00.9350 

500080  ... 

003630 

11.55 

510048  .... 

01.0872 

1634 

520056  .... 

01.3226 

17.01 

520151  .... 

01.1298 

500084  .... 

01.1314 

17.71 

510060  .... 

013928 

14.05 

520057  .... 

01.0874 

14.88 

520152  .... 

01.1347 

500085  ... 

01.0811 

15.46 

510053  „.. 

01.0211 

1Z15 

520058  ... 

16.79 

520153  .... 

00.9377 

11.67 

500086  ... 

01.4095 

1638 

510055  .... 

013080 

17.17 

520059  .... 

013532 

1631 

520154  .... 

01.1102 

1426 

500088  ... 

013673 

20.73 

510058  .... 

013215 

520060  .... 

01.2984 

14.92 

520156 

01.0594 

1529 

500089  .... 

01.0325 

1333 

510059  .... 

01.3418 

12.84 

520062  ... 

14.41 

520157  .... 

00.9525 

12.75 

500090  .... 

00.9143 

13.62 

510060  .... 

01.0639 

12.88 

520063  .... 

01.1862 

15.91 

520159  .... 

00.9000 

15.47 

500092  .... 

01.1567 

13.51 

510061  .... 

01.0469 

12.53 

520064  ... 

01.6371 

16.58 

520160  ..„ 

01.7820 

16.13 

500094  .... 

00.9067 

13.52 

510062  .... 

013566 

■nm 

520066  ... 

013621 

16.81 

520161  .... 

01.0419 

14.06 

500096  .... 

003663 

16.16 

510063  .... 

01.0303 

11.35 

520068  ... 

00.9534 

1438 

520170  .... 

012354 

17.02 

500097  .... 

01.1483 

14.74 

510065  .... 

00.9731 

11.88 

520069  .... 

013067 

15.49 

520171  .... 

01.0135 

1253 

500098  ... 

003540 

14.51 

510066  .... 

01.1099 

12.68 

520070  ... 

01.4192 

15.29 

520173  .... 

01.1181 

1729 

500101  .... 

00.9847 

14.48 

510067  .... 

01.1714 

16.72 

520071  ... 

15.10 

520174  .... 

01.4208 

19.12 

500102  ... 

00.9810 

14.87 

510068  .... 

01.0710 

14.18 

520074  .... 

01.1117 

14.32 

520176  .... 

00.7514 

14.08 

500104  .... 

013466 

18.17 

510070  .... 

01.1769 

14.68 

520075  .... 

01.4765 

16.16 

520177  .... 

01.5591 

17.91 

500106  ... 

003946 

12.54 

510071  .... 

013708 

14.60 

520076  ... 

01.1048 

14.78 

520178  .... 

01.0843 

13.06 

500107  .... 

01.1132 

13.54 

510072  _.. 

01.0445 

12.56 

520077  ... 

00.9912 

13.17 

520180  .... 

00.9439 

500108  .... 

01.6213 

19.87 

510076  .... 

01.0756 

520078  ... 

01.4344 

14.81 

530001  .... 

01.4675 

13.50 

500110  ... 

013021 

1739 

510077  .... 

01.1408 

1334 

520082  ... 

01.2824 

14.80 

530002  .... 

012050 

1552 

500118  .... 

01.1170 

18.17 

510080  .... 

01.1368 

520083  ... 

01.5777 

19.35 

530003  .... 

00.9244 

08.83 

500119  .... 

013365 

19.79 

510061  .... 

00.9892 

1 "  V 

520084  .... 

EEm 

15.01 

530004  .... 

00.9650 

12.56 

500122  .... 

013708 

17.54 

510062  .... 

01.0716 

uUiS 

520087  ... 

013714 

15.92 

530005  .... 

01.0990 

12.06 

500123  .... 

00.9911 

13.48 

510084  .... 

00.9836 

520088  .... 

013573 

1637 

530006  .... 

01.1693 

14.95 

500124  ... 

013764 

19.76 

510085  .... 

013709 

L  5  S 

520089  ... 

1732 

530007  .... 

01.0343 

1154 

500125  .... 

00.9832 

11.02 

510086  .... 

01.0198 

520090  .... 

01.1701 

14.69 

530008  .... 

01.1909 

16.73 

500127  .... 

003966 

1435 

520002  .... 

013827 

520091 

01.2712 

15.62 

530009  .... 

01.0331 

14.78 

500129  ... 

01.6511 

1935 

520003  .... 

t  ^ 

520092  ... 

01.1129 

15.12 

530010  .... 

012984 

15.83 

500132  ... 

00.9546 

1533 

520004  .... 

013040 

15.11 

520094  .„ 

01.0910 

15.78 

530011  .... 

01.1439 

14.63 

500134  ... 

00.7355 

16.03 

520006  „.. 

01.0371 

15.92 

520095  ... 

01.3730 

16.94 

530012  .... 

01.6806 

15.32 

500137  .... 

00.6377 

16.87 

520007  .... 

01.0579 

12.43 

520096  ... 

01.5478 

15.50 

530014  .... 

01.2753 

13.81 

500138  ... 

12.2535 

520008  .... 

01.4766 

17.90 

520097  ... 

013842 

16.40 

530015  .... 

01.1417 

15.80 

500139  ... 

01.4098 

21.58 

520009  .... 

01.6330 

16.23 

520098  ... 

01.7821 

18.16 

530016  .... 

01.2002 

11.83 

500140  ... 

00.9994 

14.50 

520010  .... 

01.1200 

16.81 

520100 

01.2514 

14.46 

530017  .... 

00.9299 

13.78 

500141  ... 

01.2988 

19.75 

520011  „.. 

01.1716 

16.58 

520101  .... 

01.1180 

1436 

530018  .... 

01.0214 

13.10 

500143  ... 

00.9927 

17.55 

520013  .... 

01.3297 

16.24 

520102  ... 

01.2045 

16.69 

530019  .... 

00.9988 

15.03 

UV^J990  *••• 

00.7881 

520014  >.. 

013288 

14.17 

520103  ... 

013815 

16.41 

530022  .... 

01.1653 

15.74 

510001  ... 

01.6367 

15.70 

520015  -.. 

01.1841 

15.42 

520107  ... 

01.2815 

15.17 

530023  .... 

01.0026 

15.66 

510002  _. 

01.3716 

1637 

520016  .... 

01.1230 

12.12 

520109  ... 

ImS 

14.86 

530024  .... 

01.0512 

12.11 

510004  ... 

00.9755 

10.17 

520017  „.. 

013054 

15.10 

520110  ... 

mSM 

1537 

530025  „.. 

01.2808 

16.17 

510005  ... 

00.9400 

13.48 

520018  „.. 

01.0639 

14.58 

520111  ... 

01.0981 

12.09 

530026  „.. 

01.1212 

13.06 

510006  ... 

01.2072 

16.70 

520019  _.. 

01.2859 

14.27 

520112  ... 

01.1606 

1639 

530027  .... 

00.9446 

09.41 

NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

NOTE:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1994 
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Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas 


Urban  area  (Constituent 
counties  or  county 
equivalents) 


Wage 

index 


GAF 


0040  Abilene.  TX .  0.8892 

Taylor.  TX 

0060  Aguadilla.  PR  ....  I  0.4758 
Aguada.  PR 
Aguadilla.  PR 
Moca.  PR 

0080  Akron.  OH  . 1  0.9651 

Portage.  OH  j 

Summit,  OH  j 

0120  Albany,  GA . |  0.8821 

Dougherty,  GA 
Lee,  GA 

0160  Albany-Schenec- 

tady-Troy,  NY . !  0.8871 

Albany,  NY 
Montgomery,  NY 
Rensselaer,  NY  | 

Saratoga,  NY 
Schenectady,  NY 
Schoharie,  NY 
0200  Albuquerque, 

NM . !  0.9300 

Bernalillo,  NM 
Sandoval,  NM 
Valencia,  NM 

0220  Alexandria,  LA  ...  |  0.8302 
Rapides,  LA 
0240  AllentowrvBeth- 
lehem-Easton,  PA  ....  I  1.0114 
Carbon,  PA 
Lehigh,  PA 
Northampton,  PA 

0280  Altoona,  PA  . |  0.9203 

Blair,  PA 

0320  Amarillo,  TX . !  0.8582 

Potter,  TX 
Randall,  TX 

0380  ArKhorage,  AK  ..  |  1 .3228 

Anchorage,  AK 

0440  Ann  Arbor,  Ml  —  i  1.2593 
Lenawee,  Ml 
Livingston,  Ml 
Washtenaw,  Ml 

0450  Anniston,  AL . j  0.7959 

Calhoun,  AL 
0460  Appleton-Osh- 

kosh-Neenah,  Wl  . 1  0.8842 

Calumet,  Wl 
Outagamie,  Wl 
Winnebago,  Wl 

0470  Arecibo,  PR . |  0.3798 

Arecibo,  PR 
Camuy,  PR 
Hatillo,  PR 

0480  Asheville,  NC  . |  0.9171 

Buncombe,  NC 
Madison,  NC 

0500  Athens,  GA . 1  0.9052 

Clarke,  GA 
Madison,  GA 
Oconee,  GA 
0520  ’Atlanta,  GA  . I  1.0261 


0.9227 

0.6013 

0.9760 

0.9177 

0.9212 


0.9515 


85153 


0.9425 


0.9341 


1.0178 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 

Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

Index 

GAF 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

De  Kalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

0560  Atlantic  City- 
Cape  May,  NJ  . 

1.0878 

1.0593 

Atlantic  Cify,  NJ 

Cape  May.  NJ 

0600  Augusta-Aiken, 
GA-SC . 

0.8638 

0.9046 

Columbia,  GA 
McDuffie.  GA 
Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 

0640  AustirvSan 
Marcos,  TX  . . 

0.9113 

0.9384 

Bastrop,  TX 

Caldwell.  TX 

Hays.  TX 

Travis,  TX 

Williamson.  TX 

0680  Bakersfield,  CA  . 

1.0883 

1.0597 

Kern,  CA 

0720  ’Baltimore,  MD  .. 

0.9866 

0.9908 

Anne  Arundel,  MD 
Baltimore,  MD 
Baltimore  City,  MD 
Carroll,  MD 

1  Harford,  MD 

Howard,  MD 

Queen  Annes,  MD 
0733  Bangor,  ME  - 

0.9489 

0.9647 

Penobscot,  ME 

0743  Bamstable-Yar- 
rrwuth,  MA  . . . 

1.3813 

1.2476 

Barnstable,  MA 

3  0760  Baton  Rouge,  LA 

0.8617 

0.9031 

Ascension,  LA 

East  Baton  Rouge, 

LA 

5  Livingston,  LA 

West  Baton  Rouge, 

LA 

0840  Beaumont-Port 

Arthur,  TX . 

0.8648 

0.9053 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

8  0860  Bellingham,  WA  . 

1.1232 

1.0828 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  courrty 
equivalertts) 


Wage 

index 


Whatcom,  WA 
0870  Berrton  Harbor, 

Ml  . 

Berrien,  Ml 
0875  ’Bergen-Passalc, 

NJ . . 

Bergen,  NJ 
Passaic,  NJ 

0880  Billings,  MT  . . 

Yellowstone,  MT 
0920  Biloxv-Gulfport- 

Pascagoula,  MS _ 

HarKX)ck,  MS 
Harrison,  MS 
Jackson,  MS 
0960  Binghamton,  NY 
Broome,  NY 
Tioga,  NY 

1000  Birmingham,  AL  . 
Blount,  AL 
Jefferson,  AL 
St  Clair,  AL 
Shelby,  AL 

1010  Bismarck,  ND  .... 
Burleigh,  ND 
Morton,  ND 

1020  Bloomington,  IN  . 

Monroe,  IN 
1040  Bloomingtorv 

Norma),  II . . . 

McLean,  IL  I 

1080  Boise  City,  ID  .... 
Ada,  ID 
Canyon,  ID 
1123  ’Broton-Brock- 
ton-Nashua,  MA-NH  .. 
Bristol,  MA 
Essex,  MA 
Middlesex,  MA 
Norfolk,  MA 
Plymouth,  MA 
Suffolk,  MA 
Worcester,  MA 
Hillsborou^,  NH 
Merrimack,  NH 
Rockingham,  NH 
Strafford,  NH 
1125  BoukJer- 

Longmont,  CO . 

Boulder,  CO 
1145  Brazoria,  TX  — 
Brazoria,  TX 
1150  Bremerton,  WA .. 
Kitsap,  WA 

1240  Brownsville-Har- 
lingervSan  Benito,  TX 
Cameron,  TX 
1260  Bryan-College 

Station,  TX  . . 

Brazos,  TX 

1280  ’Buffalo-Niagara 

Falls,  NY . . 

Erie,  NY 
Niagara,  NY 
1303  Burlington,  VT  ... 


0.8172 

1.1494 

0.8718 

0.8245 

0.9183 

0.8832 

0.8616 

0.8529 

0.8463 

0.9032 

1.1733 


0.7979 

0.8263 

0.9647 

0.8218 

0.8673 

0.9183 

0.9939 


GAF 


0.8709 

1.1000 

0.9103 

0.8762 

0.9433 

0.9185 

0.9030 

0.8968 

0.8920 

0.9327 

1.1157 


0.8568 

0.8775 

0.9757 

0.8742 

0.9071 

0.9433 

0.9958 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Chittenden,  VT 

Franklin.  VT 

Grand  Isle.  VT 

1310  Caguas,  PR _ 

0.4373 

0.5676 

Caguas.  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo.  PR 

San  Lorenzo.  PR 

1320  Canton- 
Massillon,  OH . . 

0.8731 

0.9113 

Carroll.  OH 

Stark,  OH 

1350  Casper,  WY _ 

0.8444 

0.8906 

Natrona,  WY 

1360  Ce^  Rapids,  lA 

0.8457 

0.8916 

Linn,  lA 

1400  Champaign-Ur- 
bana,  IL  — . 

0.8848 

0.9196 

Champaign,  IL 

1440  Charleston-North 
Charleston,  SC . 

0.8845 

0.9194 

Berkeley.  ^ 
Charleston,  SC 
Dorchester,  SC 

1480  Charleston,  WV  . 

0.9022 

0.9319 

Kanawha,  WV 

Putnam,  WV 

1520  *Charlotte-Gasto- 
nia-Rock  HiN.  NC-SC 

0.9598 

0.9723 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 
Mecklenburg,  NC 
Rowan,  NC 

Union.  NC 

York.  SC 

1540  Charlottesville, 

VA . . 

0.9360 

0.9557 

Albemarle,  VA 
Charlottesville  City, 

VA 

Fluvanna,  VA 

Greene,  VA 

1560  Chattanooga. 
TN-GA  . 

0.8959 

0.9275 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 

1580  Cheyenne,  WY  .. 

0.7478 

0.8195 

Laramie,  WY 

1600  'Chicago,  IL . 

1.0666 

1.0451 

Cook.  IL 

DeKalb,  IL 

Du  Page,  IL 

Grundy,  IL 

Kane,  IL 

Kendall.  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 

1620  Chico-Paradise, 

1.0434 

1.0295 

Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Butte,  CA 

1640  'Cincinnati,  OH- 
KY-IN . 

0.9451 

0.9621 

Dearborn,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clerm^,  OH 

Hamilton,  OH 

Warren,  OH 

1660  Clarksville-Hop- 
kinsville,  TN-KY . 

0.7515 

0.6223 

Christian,  KY 
Montgomery,  TN 

1680  'Cleveiand-Lo- 
ralrvElyria,  OH . 

0.9824 

0.9879 

Ashtabula,  OH 
Cuyahoga.  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 

1720  Colorado 

Springs,  CO . 

0.9194 

0.9441 

El  Paso,  CO 

1740  Columbia,  MO  ... 

0.9212 

0.9453 

Boone,  MO 

1760  Columbia.  SC  .... 

0.8989 

0.9296 

Lexington,  SC 

Richland.  SC 

1800  Columbus,  GA- 
AL . - . 

0.7762 

0.8407 

Russell,  AL 
Chattanoochee,  GA 
Harris,  GA 

Muscogee,  GA 

1840  'Columbus,  OH  . 

0.9760 

0.9835 

Delaware,  OH 

Fairfield.  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway.  OH 

1880  Corpus  Christi, 

TX . 

0.8372 

0.8854 

Nueces,  TX 

San  Patricio,  TX 

1900  Cumberland, 
MD-WV . . 

0.8165 

0.8704 

Allegany,  MD 

Mineral,  WV 

1920  'Dallas,  TX  . 

0.9521 

0.9669 

Collin.  TX 

Dallas,  TX 

Denton.  TX 

Ellis.  TX 

Henderson,  TX 

Hunt  TX 

Kaufman,  TX 

Rockwall,  TX 

1950  Danville.  VA . 

0.8093 

0.8651 

Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Danville  City,  VA 
Pittsylvania,  VA 

1960  Davenport-Rock 
Island-Moline,  lA-IL  ... 

0.8226 

0.8748 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 

2000  Dayton-Spring- 
field,  OH . . 

0.9195 

0.9441 

Clark,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 

2020  Daytona  Beach, 

FL . 

0.8605 

0.9022 

Flagler,  FL 

Volusia,  FL 

2030  Decatur,  AL . 

0.8074 

0.8637 

Lawrence,  AL 

Morgan,  AL 

2040  Decatur,  IL . 

0.7913 

0.8519 

Macon,  IL 

2080  'Denver,  CO . 

1.0611 

1.0414 

Adams,  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas.  CO 

Jefferson,  CO 

2120  Des  Moines,  lA  .. 

0.8669 

0.9068 

Dallas,  lA 

Polk,  lA 

Warren,  lA 

2160  'Detroit,  Ml  . 

1 

1.0916 

1.0619 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  aair.  Ml 

Wayne,  Ml 

2180  Dothan,  AL  . 

0.7974 

0.8564 

Dale,  AL 

Houston,  AL 

2190  Dover,  DE . 

0.9103 

0.9377 

Kent.  DE 

2200  Dubuque,  lA  _ 

0.7803 

0.8438 

Dubuque,  lA 

2240  Duluth-Superior, 
MN-WI  . 

0.9262 

0.9489 

St  Louis,  MN 

Douglas,  Wl 

2281  Dutchess  Coun¬ 
ty.  NY  . . 

1.0696 

1.0472 

Dutchess,  NY 

2290  Eau  Claire,  Wl  ... 

08477 

0.8930 

Chippewa,  Wl 

Eau  Claire,  Wl 

2320  El  Paso,  TX . 

0.8618 

0.9032 

El  Paso,  TX 

2330  Elkhart-Goshen, 
IN . . . 

0.8698 

0.9089 

Elkhart  IN 

2335  Elmira,  NY . . 

0.8648 

0.9053 

Chemung,  NY 

2340  Enid.  OK . 

0.8213 

0.8739 

Garfield,  OK 

2360  Erie,  PA . 

0.8959 

0.9275 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

Erie,  PA 

2400  Eugene-Spring- 
field,  OR  . 

1.0585 

Lane,  OR 

2440  Evansville-Hen- 
derson,  IN-KY . ! 

0.9031 

Posey,  IN 

Vanderburgh,  IN 
Warrick,  IN 

Henderson,  KY 

2520  Fargo-Moorhead,  | 
ND-MN  . 

0.9217 

Clay,  MN 

Cass,  ND 

2560  Fayetteville,  NC  . 

0.8655 

Cumberland,  NC 

2580  Fayettevite- 
Springd^-Rogers, 

AR  . 

0.6933 

Benton,  AR 

Washington,  AR 

2640  Flint,  Ml  . 

1.0252 

Genesee,  Ml 

2650  Florence,  AL . 

0.7880 

Coft)ert  AL 

Lauderdale,  AL 

2655  Florence,  SC  . 

0.8620 

Fk)rerx»,  SC 

2670  Fort  Collins- 
Loveland,  CO  . 

0.9817 

Larimer,  CO 

2680  'Ft.  Lauderdale, 

FL  . 

1.0615 

Broward,  FL 

2700  Fort  Myers-Cape 
Coral,  FL  . . 

0.9619 

Lee,  FL 

2710  Fort  Pierce-Port 
St  Lucie,  FL . 

1.0107 

Martin,  FL 

St  Lucie,  FL 

2720  Fort  Smith,  AR- 
OK  . 

0.7868 

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 

2750  Fort  Walton 

r 

Beach,  FL . 

0.8897 

Okaloosa,  FL 

2760  Fort  Wayne,  IN  .. 

0.8759 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 

2800  'Forth  Worth-Ar- 
lington,  TX  . 

0.9741 

Hood,TX 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 

2840  Fresno,  CA . 

i  1.0340 

Fresno,  CA 

Madera,  CA 

1 

1 

2880  Gadsden,  AL . 

!  0.8082 

GAF 

1.0397 

0.9326 

0.9457 

0.9058 

0.7781 

1.0172 

0.8495 

0.9033 

0.9874 

1.0417 

0.9737 

1.0073 

0.8486 

0.9231 

0.9133 


0.9822 

1.0232 

0.8643 


Urban  area  (Constituent 
counties  or  county 
equivalents) 


Etowah,  AL  i 

2900  Gainesville,  FL  .. 

Alachua,  FL 
2920  GalvestorvTexas 

City,TX  . 

Galveston,  TX 

2960  Gary,  IN . 

Lake,  IN 
Porter,  IN 

2975  Glens  Falls,  NY  . 
Warren,  NY 
Washington,  NY 
2980  Goldsboro,  NC  .. 

Wayne,  NC 
2985  Grand  Forks, 

ND-MN  . 

Poik.MN 
Grarid  Forks,  ND 
3000  Grand  Rapids- 
Muskegon-Holland, 

Ml  . . 

Allegan,  Ml 
Kent.  Ml 

Muskegon,  Ml  ' 

Ottawa.  Ml 

3040  Great  Falls,  MT  . 
Cascade,  MT 

3060  Greeley,  CO  . 

Weld.  CO 

3080  Green  Bay.  Wl  .. 
Brown,  Wl 

3120  ‘Greensboro- 
WinstorvSalerrvHigh. 
Point,  NC 
Alamance,  NC 
Davidson,  NC 
Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Rarrdolph,  NC 
Stokes,  NC 
Yadkin.  NC 

3150  Greenville,  NC  ... 
Pitt,  NC 

3160  Greenville- 
Spartanburg-Ander- 

son,  SC  . 

Anderson,  SC 
Cherokee,  SC  j 

Greenville,  SC  | 

I  Pickens,  SC  i 

.  Spartanburg,  SC 
3180  Hagerstown,  MO 
Washington,  MD 
3200  HamiltorvMiddle- 

town,  OH . 

Butler,  OH 

3240  Harrisburg-Leb- 

anon-Carliste,  PA  . 

Cumberland,  PA 
Dauphin.  PA 
Lebanon,  PA 
Perry,  PA 

3283  'Hartford,  CT . 


Wage 

index 

GAF 

0.8852 

j 

0.9199 

1.0089 

1.0061 

0.9334 

0.9539 

0.9273 

0.9496 

0.8453 

0.8913 

0.9109 

0.9381 

i 

0.9823 

!  0.9878 

0.8980 

I 

0.9290 

0.9296 

0.9512 

0.8817 

0.9174 

0.9165 

0.9420 

0.8948 

f 

1 

i 

0.9267 

0.8883 

0.9221 

0.8947 

0.9266 

0.8238 

0.8757 

0.9629 

0.9744 

1.2382 

1.1576 

Urban  area  (Constituent 
counties  or  county 
equivalents) 


Hartford,  CT 
Litchfield.  CT 
Middlesex,  CT 
Tolland,  CT 

3285  Hattiesburg,  MS 
Forrest,  MS  | 

Lamar,  MS 

3290  Hickory-Morgan- 

ton,  NC . 

Alexander,  NC 
Burke.  NC 
Caldwell.  NC 
Catawba,  NC 

3320  Honolulu.  HI  . 

Honolulu,  HI 

3350  Houma.  LA  . 

Lafourche,  LA 
Terrebonne.  LA 

3360  'Houston,  TX  ..... 
Chambers.  TX 
Fort  Serrd.  TX 
Harris,  TX 
Liberty,  TX 
Montgomery,  TX 
Water,  TX 

3400  HuntingtorvAsh- 

land,  WV-KY-OH . 

BoycLKY 
Carter,  KY 
Greenup,  KY 
Lawrence.  OH 
CabeH.  WV 
Wayne.  WV 

3440  Huntsville,  AL  .... 
Limestone,  AL 
Madison,  AL 

3480  'Indianapolis,  IN 
Boone,  IN 

Hamilton,  IN  j 

Hancock,  IN 
Hendricks,  IN 
Johnson.  IN 
Madison,  IN 
Marion,  IN 
Morgan,  IN 
Shelby,  IN 

3500  Iowa  City.  lA . 

Johnson,  lA 

3520  Jackson,  Ml . 

Jackson,  Ml 

3560  Jackson,  MS . 

Hinds,  MS 
Madison,  MS 
Rankin,  MS 

3580  Jackson,  TN  _ 

Madison,  TN 

3600  Jacksonville,  FL . 
Clay,  FL 
Duval.  FL 
Nassau,  FL 
St  Johns,  FL 

3605  Jadcsonvite.  NC 
Onslow,  NC 

3610  Jamestown.  NY  . 


Wage 

index 


GAF 


0.6577 

0.7828 

1.1683 

0.7769 

0.9906 


0.7506 

0.8456 

1.1124 

0.8412 

0.9936 


0.8983 


0.9292 


0.8142  0.8687 

0.9898  0.9930 

i 


0.9059 

0.9176 

0.7551 


0.9346 

0.9428 

0.8250 


0.8122  I  0.8672 
0.9019  I  0.9317 


0.7197  0.7983 

0.7531  0.8235 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Chautaqua,  NY 

3620  Janesville-Beloit, 
Wl . 

0.8541 

0.8976 

Rock,  Wl 

3640  Jersey  City,  NJ  .. 

1.1114 

1.0750 

Hudson,  NJ 

3660  Johnson  City- 
Kingsport-Bristol,  TN- 
VA . 

0.8621 

0.9034 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

3680  Johnstown,  PA  .. 

0.8615 

0.9029 

Cambria,  PA 

Somerset,  PA 

3710  Joplin,  MO . 

0.7797 

0.8433 

Jasper,  MO 

Newton,  MO 

3720  Kalamazoo- 
Battlecreek,  Ml  . 

1.0471 

1.0320 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 

3740  Kankakee,  IL . 

0.9381 

0.9572 

Kankakee,  IL 

3760  ‘Kansas  City, 
KS-MO . 

0.9473 

0.9636 

Johnson,  KS 
Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO  ! 

Clay,  MO  1 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 

3800  Kenosha,  Wl . 

j 

i 

0.8809 

0.9168 

Kenosha,  Wl 

3810  KilleervTemple, 

TX . 

1.0321 

1.0219 

Bell,  TX 

Coryell,  TX 

3840  Knoxville,  TN . 

0.8572 

0.8999 

Artderson,  TN 

Blount,  TN 

Knox,TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 

3850  Kokomo,  IN  . 

i 

0.9060 

0.9346 

Howard,  IN 

Tipton,  IN 

3870  La  Crosse,  Wl- 
MN . 

’  0.8514 

0.8957 

Houston,  MN 

La  Crosse,  Wl 

3880  Lafayette,  LA . 

0.7975 

0.8565 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 

3920  Lafayette,  IN . 

0.8310 

0.8809 

Clinton,  IN 

Tippecanoe,  IN  | 

3960  Lake  Charles,  LA  t 

0.8237 

•  0.8756 

Calcasieu,  LA 

3980  Lakeland-Winter 
Haven,  FL . 

0.8570 

0.8997 

Polk,  FL 

4000  Lancaster,  PA  .... 

0.9345 

0.9547 

Lancaster,  PA 

4040  Lansing-East 
Lansing,  Ml . 

1.0025 

1.0017 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 

4080  Laredo,  TX  . 

0.6967 

0.7808 

Webb,TX 

4100  Las  Cruces,  NM 

0.8797 

0.9160 

Dona  Ana,  NM 

4120  Las  Vegas,  NV-  i 

AZ . 

1.1034 

1.0697 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

4150  Lawrence,  KS  .... 

0.8554 

0.8986 

Douglas,  KS 

4200  Lawton,  OK  . 

0.8494 

0.8942 

Comanche,  OK 

4243  Lewiston-Auburn, 
ME  . 

i 

i 

0.9698  1 

i 

!  0.9792 

Androscoggin,  ME 

4280  Lexington,  KY  .... 

0.8433 

0.8898 

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 
Madison,  KY 

Scott  KY 

Woodford,  KY 

4320  Uma,  OH . 

0.8664 

0.9065 

Allen.  OH 

Auglaize,  OH 

4360  Lincoln,  NE . 

0.8986 

0.9294 

Lancaster,  NE 

4400  Little  Rock-North 
Little  Rock,  AR  . 

0.8323 

0.8819 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

I 

Saline.  AR 

4420  Longview-Mar- 
shall.  TX  . 

0.8803 

0.9164 

Gregg.  TX 

Harrison,  TX 

Upshur,  TX 

4480  *Los  Angeles- 

Long  Beach,  CA . 

1.2517 

1.1662 

Los  Angeles,  CA 

4520  Louisville.  KY-IN 

0.9485 

i  0.9644 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 

4600  Lubbock,  TX . 

0.8644 

0.9050 

Lubbock,  TX 

4640  Lynchburg,  VA ... 

0.8310 

0.8809 

Amherst,  VA 

Bedford  City,  VA 
Bedford,  VA 

Campbell,  VA 
Lynchburg  City,  VA 
4680  Macon,  GA  . 

0.9054 

0.9342 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 

4720  Madison,  Wl  . 

0.9910 

0.9938 

Dane,  Wl 

4800  Mansfield,  OH  ... 

0.8201 

0.8730 

Crawford,  OH  ! 

Richland,  OH 

4840  Mayaguez,  PR  ... 

0.4533 

0.5817 

Anasco,  PR 

Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 

Sabana  Grande,  PR 
San  German,  PR 

4880  McAllen-Edin- 
burg-Mission,  TX . 

0.8023 

0.8600 

Hidalgo,  TX 

4890  Medford-Ash- 
land,  OR . 

0.9917 

0.9943 

Jackson,  OR 

4900  Melbourne- 
Titusville-Palm  Bay  FI 

0.8953 

-  0.9271 

Brevard,  FI 

4920  ‘Memphis,  TN- 
AR-MS . 

0.8508 

0.8953 

Crittenden,  AR 

De  Soto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 

4940  Merced,  CA  . 

1.0207 

1.0141 

Merced,  CA 

5000  ‘Miami,  FL . 

0.8570 

0.8997 

Dade,  FL 

5015  ‘Middlesex-Som- 
erset-Hunterdon,  NJ  .. 

1.1008 

1.0680 

Hunterdon,  NJ 
Middlesex,  NJ 
Somerset,  NJ 

5080  ‘Milwaukee- 
Waukesha,  Wl . 

0.9326 

0.9533 

Milwaukee,  Wl 
Ozaukee,  Wl 
Washington,  Wl 
Waukesha,  Wl 

5120  ‘Minneapolis-St 
Paul,  MN-WI . 

1.0844 

1.0571 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

ArK)ka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherburne,  MN 
Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 

5160  Mobile.  AL  . 

0.7603 

0.8289 

Baldwin,  AL 

Mobile,  AL 

5170  Modesto,  CA  . 

1.1348 

1.0905 

Stanislaus,  CA 

5190  ‘Monmouth- 
Ocean,  NJ . 

1.0834 

1.0564 

Monmouth,  NJ  „ 
Ocean,  NJ 

5200  Monroe,  LA . 

0.7723 

0.8378 

Ouachita,  LA 

5240  Montgomery,  AL 

0.8045 

0.8616 

Autauga,  AL 

Elmore,  AL 
Montgomery.  AL 

5280  Muncie,  IN . 

0.9501 

0.9656 

Delaware,  IN 

5330  Myrtle  Beach, 

SC  . 

0.7951 

0.8547 

Horry,  SC 

5345  Naples.  FL . 

0.9727 

0.9812 

Collier,  FL 

5360  ‘Nashville.  TN  ... 

0.9312 

0.9524 

Cheatham,  TN 
Davidson,  TN 

Dickson,  TN 

Robertson,  TN 
Rutherford  TN 

Sumner,  TN 
Williamson,  TN 

Wilson,  TN 

5380  ‘Nassau-Suffolk, 
NY  . 

1.3069 

1.2012 

Nassau,  NY 
Suffo«(.NY 

5483  ‘New  Haveiv 
Bridgeport-Stamford-. 
Danbury-Waterbury, 

CT 

1.2281 

1.1511 

Fairfield,  CT 

New  Haven,  CT 

5523  New  London- 
Norwlch,  CT  . 

1.2020 

1.1343 

New  London,  CT 

5560  ‘New  Orleans, 

LA . 

0.9499 

0.9654 

Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Jefferson,  LA 

Orleans,  LA 
Plaquemines,  LA 
»  St.  Bernard,  LA 

St.  Charles,  LA 

St.  James,  LA 

St  John  The  Baptist, 

LA 

St.  Tammany,  LA 

5600  ‘New  York.  NY  .. 

1.4132 

1.2672 

Bronx,  NY 

Kings.  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richmorxj,  NY 
Rockland,  NY 
Westchester,  NY 

5640  ‘Newark,  NJ  ...... 

1.1128 

1.0759 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 

5660  Newburgh,  NY- 
PA . 

0.8737 

0.9117 

Orange,  NY 

Pike,  PA 

5720  ‘Norfolk-Virginia 
Beach-Nevrport. 

Nev»rs,  VA-NC 

0.8313 

0.8812 

Currituck,  NC 
Chesapeijte  City,  VA 
Gloucester,  VA 
Hampton  City,  VA 
isle  of  Wight,  VA 
James  City,  VA 
Mathews,  VA 

Newport  News  City, 

VA 

NorfoHr  City,  VA 
Poquoson  City,  VA 
Portsrrwuth  City,  VA 
Suffolk  City,  VA 

Virginia  Beach  City, 

VA 

Williamsburg  City,  VA 
York,  VA 

5775  ‘Oakland,  CA  .... 

1.4658 

1.2994 

Alameda,  CA 

Contra  Costa,  CA 

5790  Ocala,  FL . 

0.8781 

0.9148 

Marion,  FL 

5800  Odessa-MkJIand, 
TX . 

0.8399 

0.8874 

Ector,  TX 

Midland,  TX 

5880  Oklahoma  City, 
OK  . . 

0.8460 

0.8918 

Canadian,  OK 
Cleveland,  OK 

Logan,  OK 

McClain,  OK 
Oklahon^  OK 
Pottawatomie,  OK 
5910  Olympia,  WA  ..... 

1.1129 

1.0760 

Urban  area  (Constituent 
counties  or  county 
equivalents) ' 

Wage 

irKlex 

GAF 

Thurston,  WA 

5920  Omaha,  NE-IA  ... 

0.9796 

0.9860 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 

5945  ‘Orange  County, 
CA  . 

1.0005 

1.0003 

Orange,  CA 

5960  ‘Orlando,  FI _ 

0.9443 

0.9615 

Lake,  FL 

Orange,  FL 

Osceola,  FL 

SemirK)le,  FL 

5990  Owensboro,  KY  . 

0.7842 

0.8466 

Daviess,  KY 

6015  Panama  City,  FL 

0.7538 

0.8240 

Bay,  FL 

6020  Parkersburg- 
Marietta,  WV-OH . 

0.7963 

0.8556 

Washington,  OH 

Wood,  WV 

6080  Pensacola,  FL  ... 

0.8232 

0.8753 

Escambia,  FL 

Santa  Rosa,  FL 

6120  Peorla-Pekin,  IL . 

0.8436 

0.8901 

Peoria,  IL 
Tazewell,  IL 
Woodford.  IL 
6160  *Phiiadelphia, 

PA-NJ . 

Buriingtort,  NJ 
Camden.  NJ 
Gloucester,  NJ 
Salem,  NJ 
Bucks,  PA 
Chester,  PA 
Delaware.  PA 
Montgomery,  PA 
Philadelphia,  PA 
6200  *Phoenix-Mesa, 

AZ . . 

Maricopa,  AZ 
Pinal,  AZ 

6240  Pine  Bluff,  AR  .... 

Jefferson.  AR 
6280  ‘Pittsburgh,  PA  .. 
Allegheny,  PA 
Beaver,  PA 
Butler,  PA 
Fayette,  PA 
Washin^on,  PA 
Westmoreland,  PA 
6323  Pittsfield,  MA 
Berkshire.  MA 

6360  Ponce,  PR . . 

Guayanilla,  PR 
Juana  Diaz.  PR 
PeiHjelas,  TO 
Porrce,  PR 
ViHalba,  PR 
Yauco,  PR 

6403  Portland,  ME  .... 


1.1129 


1.0760 


1.0077 

0.8604 

0.9825 


1.0053 

0.9022 

0.9880 


1.1313 

0.4518 


1.0882 

0.5804 


0.9448  1  0.9619 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county  | 

equivalents)  ^ 

Wage 

Index 

GAF 

Cumberland,  ME 
Sagadahoc,  ME 

York,  ME 

6440  *Portland-Van- 
couver,  OR-WA . 

1.1181 

1.0794 

Clackamas,  OR 
Columbia,  OR 
Multnorrrah,  OR 
Washington,  OR 
Yamhill,  OR  i 

Clark,  WA 

6483  ‘Providence- 
Warwick,  Rl  . . . 

1.1136 

1.0765 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 
Washington,  Rl 

6520  Provo-Orem,  UT 

0.9957 

0.9971 

Utah,  UT 

6560  Pueblo,  CO . 

0.8014 

0.8593 

Pueblo,  CO 

6580  Punta  Gorda,  FL 

0.8677 

0.9074 

Charlotte,  FL 

6600  Racine,  Wl . 

0.8328 

0.8822 

Racine,  Wl 

6640  Raleigh-Durham- 
Chapel  Hill,  NC  . 

0.9625 

0.9742 

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 

6660  Rapid  City,  SD  .. 

! 

0.8110 

0.8664 

Pennington,  SD 

6680  Reading,  PA . 

0.9158 

0.9415 

Berks,  PA 

6690  Redding,  CA . 

1.1310 

1.0880 

Shasta,  CA 

6720  Reno,  NV . 

1.1080 

1.0728 

Washoe,  NV 

6740  '  Richland- 
Kennewick-Pasco, 

WA . 

0.9648 

0.9758 

Benton,  WA 

Franklin,  WA 

6760  RichnxxxFPe- 
tersburg,  VA  . 

0.9291 

0.9509 

Charles  City  County, 
VA 

Chesterfield,  VA 
Colonial  Heights  City, 

VA 

DinwkJdie,  VA 
Goochland,  VA 
Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kerrt,  VA 

Petersburg  City,  VA 
Powhatan.  VA 

Prince  George,  VA 
Richmond  City,  VA 
6780  *Riverside-San 
Berrwrdino,  CA . 

1.1660 

1.1109 

Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Riverside,  CA 

San  Bernardino,  CA 
6800  Roanoke,  VA . 

0.8364 

0.8848 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 
Salem  City,  VA 

6820  Rochester,  MN  .. 

1.0516 

1.0351 

Olmsted,  MN 

6840  ‘Rochester,  NY  . 

0.9808 

0.9868 

Genesee,  NY 
Livirrgston,  NY 

Monroe,  NY 

Ontario,  NY 

Orleans,  NY 

Wayne,  NY 

6880  Rockford,  IL . 

0.8670 

0.9069 

Boone, IL 

Ogle,  IL 

Winnebago,  IL 

6895  Rocky  MounL 

NC  . 

0.8606 

0.9023 

Edgecombe,  NC 

Nash,  NC 

6920  ‘Sacramento,  CA 

1.2292 

1.1518 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 

6960  Saginaw-Bay 
City-Midland,  Ml  . 

0.9376 

0.9568 

Bay,  Ml 

Midland,  Ml 

Saginaw,  Ml 

6980  St.  Cloud,  MN  .... 

0.9549 

0.9689 

Benton,  MN 

Stearns,  MN 

7000  St.  Joseph,  MO  . 

0.8602 

0.9020 

Andrews,  MO 
Buchanan,  MO 

7040  ‘SL  Louis.  MO-IL 

0.9110 

0.9382 

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  aair,  IL 

Franklin,  MO 

Jefferson,  MO 

LirKX)in, 

SL  Charles,  MO 

SL  Louis,  MO 

St.  Louis  City,  MO 
Warren,  MO 

7080  Salem,  OR . 

0.9552 

0.9691 

Marion,  OR 

Polk,  OR 

7120  Salinas,  CA  . 

1.3750 

1.2437 

Monterey,  CA 

7160  ‘Salt  Lake  aty- 

Ogden,  UT . . . 

0.9542 

0.9684 

Davis,  UT 

Salt  Lake.  UT 

j 

Weber,  UT 

1 

7200  San  Angelo,  TX  . 

0.7132 

0.7934 

Tom  Green,  TX 

7240  ‘San  Antonio.  TX 

0.8266 

0.8777 

Urban  area  (Constituent 
counties  or  county 
equivalents) 


Bexar,  TX 
Comal.  TX 
Guadalupe,  TX 
Wilson.  TX 

7320  *San  Diego,  CA  . 

San  Diego,  CA 
7360  *San  Francisco, 

CA  . 

Marin,  CA 
San  Francisco,  CA 
San  Mateo,  CA 
7400  *San  Jose,  CA  ... 

Santa  Clara,  CA 
7440  *San  Juan-Baya- 

rrwn,  PR  . 

Aguas  Buenas,  PR 
Barceloneta,  PR 
Bayamon,  PR 
Canovanas,  PR 
Carolina,  PR 
Catano,  PR 
Ceiba,  PR 
Comerk),  PR 
Corozal,  PR 
Dorado,  PR 
Fajardo,  PR 
Florida,  PR 
Guaynabo,  PR 
Humacao,  PR 
JurKX}s,  PR 
Los  Piedras,  PR 
Loiza,  PR 
Luguillo,  PR 
Manati,  PR 
Naranjito,  PR 
Rio  Grande,  PR 
San  Juan,  PR 
Toa  Alta,  PR 
Toa  Baja,  PR 
Trujillo  Alto,  PR 
Vega  Alta,  PR 
Vega  Baja,  PR 
Yabucoa,  PR 
7460  San  Luis  Obispo- 
Atascadero-. 

Paso  Robles,  CA 
San  Luis  Ob^po,  CA 
7480  Santa  Bai1)ara- 
Santa  Maria-Lompoc, 

CA  . 

Santa  Barbara,  CA 
7485  Santa  Cruz- 

Watsonville,  CA . 

Santa  Cruz,  CA 
7490  Santa  Fe,  NM  .... 
Los  Alamos,  NM 
Santa  Fe,  NM 
7500  Santa  Rosa,  CA 
Sonoma,  CA 
7510  Sarasota-Bra- 

denton,  FL . 

Manatee,  FL 
Sarasota,  FL 

7520  Savannah,  GA  ... ' 


Wage 

index 


GAF 


1.2060  1.1369 

1.4120  1.2665 


1.4272  1.2758 

0.4367  0.5670 


1.2413 


1.1595 


1.1515 

1.0005 

1.0782 

1.3021 

0.9701 

0.9447 


1.1014 

1.0003 

1.0529 

1.1981 

0.9794 

0.9618 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Bryan,  GA 

Chatham,  GA 

Effingham,  GA 

7560  Scranton— 
Wilkes-Barre — Hazle¬ 
ton,  PA  . . 

0.8638 

0.9046 

Columbia,  PA 
Lackawanna,  PA 
Luzerne,  PA 

Wyoming,  PA 

7600  *Seattle-Belle- 
vue-Everett,  WA  . 

1.1018 

1.0686 

Island,  WA 

King,  WA 

Snohomish,  WA 

7610  Sharon.  PA . 

0.8925 

0.9251 

Mercei,  PA 

7620  Sheboygan,  Wl .. 

0.8046 

0.8617 

Sheboygan, Wl 

7640  Sherman- 
Denison,  TX  . 

0.8836 

0.9187 

Grayson,  TX 

7680  Shreveport-Bos- 
sier  City,  LA . 

0.9036 

0.9329 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 

7720  Sioux  City.  lA- 
NE  . 

a8492 

0.8941 

Woodbury,  lA 

Dakota,  NE 

7760  Sioux  Falls,  SD  . 

0.8658 

0.9060 

Lincoln,  SD 

Minr)ehaha,  SD 

7800  South  Bend,  IN  .. 

0.9621 

0.9739 

St.  Joseph,  IN 

7840  Spokane,  WA  .... 

1.0505 

1.0343 

Spokane,  WA 

7880  Sprir>gfield.  IL  .... 

0.8725 

0.9108 

Menard,  IL 

Sangamon,  IL 

7920  Sprin^ield,  MO  . 

0.7887 

0.8500 

Christian,  MO 

Greene,  MO 

Webster,  MO 

8003  Springfield.  MA  .. 

1.0560 

1.0380 

Hampden,  MA 
Hampshire,  MA 

8050  State  College, 

PA . 

0.9903 

0.9933 

Centre,  PA 

8080  Steubenville- 
Weirton,  OH-WV  . 

0.8367 

0.8851 

Jefferson,  OH 

Brooke,  WV 

Hancock.  WV 

8120  Stockton-Lodi, 

CA  . . . 

1 

1.1450 

1.0972 

San  Joaquin,  CA 

8140  Sumter,  SC . 

0.8016 

0.8595 

Sumter,  SC 

8160  Syracuse,  NY  .... 

0.9733 

0.9816 

Cayuga.  NY 

Madison,  NY 
Onondaga,  NY 
Oswego,  NY 

8200  Tacoma.  WA  ..... 

0.9647 

1  0.9757 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Pierce,  WA 

8240  Tallahassee,  FL . 

0.8411 

0.8883 

Gadsden,  FL 

Leon,  FL 

8280  *Tampa-St.  Pe- 
tersburg-Clearwater, 

FL . 

0.9402 

0.9587 

Hernando,  FL 
Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 

8320  Terre  Haute,  IN  . 

0.8593 

0.9014 

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 

8360  Texarkana,  AR- 
Texarkana,  TX . 

0.8091 

0.8650 

Miller,  AR 

Bowie,  TX 

8400  Toledo,  OH . 

0.9954 

0.9968 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 

8440  Topeka,  KS  . 

0.9884 

0.9920 

Shawnee,  KS 

8480  Trenton,  NJ  . 

1.0251 

1.0171 

Mercer,  NJ 

8520  Tucson,  AZ . 

0.9393 

0.9580 

Pima,  AZ 

8560  Tulsa,  OK  . 

0.8223 

0.8746 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagorrer,  OK 

8600  Tuscaloosa,  AL  . 

0.8167 

0.8705 

Tuscaloosa,  AL 

8640  Tyler,  TX . 

0.9650 

0.9759 

Smith,  TX 

8680  Utica-Rome,  NY 

0.8516 

0.8958 

Herkimer,  NY 

Oneida,  NY 

8720  Vallejo-Fairfield- 
Napa,  CA . 

1.2534 

1.1673 

Napa,  CA 

Solano,  CA 

8735  Ventura,  CA . 

1.0005 

1.0003 

Verrtura,  CA 

8750  Victoria,  TX . 

0.8703 

0.9093 

Victoria,  TX 

8760  Vineland-Millville- 
Bridgeton,  NJ  . 

1.0294 

1.0200 

Cumberland,  NJ 

8780  Visalia-Tulare- 
Porterville,  CA  . 

1.0300 

1.0204 

Tulare,  CA 

8800  Waco,TX  . 

0.8029 

0.8604 

McLennan,  TX 

8840  ’WasNngton, 
DC-MD-VA-WV  . 

1.1096 

1.0738 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Urban  area  (Constituent 
counties  or  county 
equivalents) 


Wage 

index 


GAF 


District  of  Columbia, 

DC 

Calvert,  MD 
Charles,  MD 
Frederick,  MD 
Montgomery,  MD 
Prince  Georges,  MD 
AlexarKfiia  City,  VA 
Arlington,  VA 
Clarke,  VA 
Culpepper,  VA 
Fairfax,  VA 
Fairfax  City,  VA 
Falls  Church  City,  VA 
Fauquier,  VA 
Fredericksburg  City, 

VA 

King  George,  VA 
Loudoun,  VA 
Manassas  City,  VA 
Manassas  Park  City, 

VA 

Prince  William,  VA 
Spotsylvania,  VA 
Staffo^,  VA 
Warren,  VA 
Berkeley,  WV 
Jefferson,  WV 

8920  Waterloo-Cedar 

Falls,  lA  . 1  0.8643 

Black  Hawk,  lA 

8940  Wausau,  Wl . |  0.9802 

Marathon,  Wl 

8960  West  Palm 
Beach-Boca  Raton, 

FL  . \  1.0005 

Palm  Beach,  FL 

9000  Wheeling,  OH- 

WV . . . I  0.7662 

Belmont,  OH 
Marshall,  WV 
Ohio,  WV 

9040  Wichita,  KS . i  0.9987 

Butler,  KS 
Harvey,  KS 
Sedgwick,  KS 

9080  Wichita  Falls,  TX  |  0.7906 
Archer,  TX 
Wichita  TX 

9140  Williamsport,  PA  1  0.8425 

Lycoming,  PA 

9160  WilmingtorvNew- 

ark,  DE-MD  . I  1.0716 

New  Castle,  DE 
Cecil,  MD 

9200  Wilmington,  NC  .  |  0.9138 
New  Hanover,  NC 
Brunswick,  NC 

9260  Yakima,  WA  ...._  |  0.9541 
Yakima,  WA 

9270  Yok),  CA  . !  1.1844 

Yolo  CA  ! 

9280  York,  PA .  0.9003 

York,  PA 

9320  Youngstown-  • 

Warren,  OH . I  0.9422 


0.9050 

0.9864 

1.0003 

0.8333 

0.9991 

0.8514 

0.8893 

1.0485 

0.9401 

0.9665 

1.1229 

0.9306 

0.9600 
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Table  4a.— Wage  Index  and  Cartal 
Geographic  Aojustmet^t  Factor 
(GAF)  FOR  Urban  Areas— Contin¬ 
ued 


Table  48.— Wage  Index  and  Cartal 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin¬ 
ued 


Table  4c.— Wage  Index  and  Cartal 
Geographic  Adjustment  Factor 
(GAF)  for  Hosrtals  That  Are 
Reclassified— Continued 


Urban  area  (ConstituerX 
counties  or  county 
equivalents) 

Wage 

index 

GAF 

Columbiana,  OH 
Mahoning,  OH 
Trumbull,  OH 

9340  Yuba  City.  CA  ... 
Sutter,  CA 

Yuba.  CA 

1.0192 

1.0131 

9360  Yuma.  AZ  _ _ 

Yuma,  AZ 

0.8675 

0.9072 

Table  4b.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas 


Nonurban  area 

Wage 

index 

GAF 

Alabama . «... 

a7009 

0.7840 

Alaska . «... 

1.2502 

1.1710 

Arizona . 

08786 

Arkansas . 

0.7716 

California . 

1.0003 

Colorado  . 

0.7979 

0.8568 

Connecticut . 

1.2234 

1.1481 

Delaware . 

0.8430 

06896 

Florida . . . 

0.8570 

0.8997 

Georgia  . . . 

0.7564 

0.8260 

Hawaii  . 

0.9521 

09668 

Idaho . . . 

0.8380 

0.8860 

IlimiA 

0.7364 

0.8110 

Indiana  . . 

0.7948 

0.8545 

Iowa -  - - - 

a7270 

0.8039 

Kansas . . 

0.7270 

0.8039 

Kentucky  . . 

0.7487 

0.8202 

Louisiana . . 

a7358 

0.8105 

.  0.8414 

0.8886 

0.8847 

. . . . 

Maryland  . . 

0.8500 

Massachusetts . 

1.0744 

1.0504 

Mk:higan _  _ 

08695 

0.9067 

Minnesota  . 

0.8129 

0.8677 

Mississippi . . 

0.6577 

0.7506 

Missouri  . . . . 

0.7291 

0.d(^ 

Mnntam  . 

08146 

0.8690 

Nebraska . . «.. 

0.7282 

0.8048 

Nevada . . . 

0.9078 

0.9369 

New  Hampshire  . . 

0.9766 

08839 

New  Jersey 

New  Mexico . _.. 

0.8071 

0.8635 

New  York  . . . 

0.8737 

0.9117 

North  CaroKna _ 

0.7828 

0.8456 

North  Dakota . . 

0.7347 

0.8097 

Ohio  . . . . 

08238 

0.8757 

OWahoma _ 

06842 

a7711 

Oregon  — . . 

09227 

0.9464 

Pennsylvania . _.. 

0.8588 

0.9010 

Puerto  Rico  _ 

04364 

0.5668 

Rhode  Island’. 

South  Carofna . . 

0.7645 

0.8320 

0.7797 

a8163 

South  Dakota . . 

0.6653 

Tennessee . «.. 

0.7436 

Texas . —  _ 

07510 

0.8219 

Utah  . . 

0.8867 

08210 

Vermort  _ _  _ 

09158 

0.9415 

Virgmta . . 

0.7807 

08441 

Washington . . 

09647 

0.9757 

West  Virginia _ _ _ 

08120 

0.8671 

Nonurbart  area 

Wage 

index 

GAF 

Wisconsin . «... 

0.8328 

0.8822 

Wyoming  . . «... 

0.7977 

0.8566 

'  All  counties  within  the  State  are  classiiied 
urban. 


Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified 


Area  reclassified  to... 

Wage 

index 

GAF 

Albuquerque,  NM . 

0.9300 

08515 

Alexandria,  LA  . 

0.8302 

0.8804 

Amarillo,  TX  . 

0.8582 

0.9006 

Anchorage,  AK . 

Appletorv^hkosh- 

1.3228 

1.2112 

Neenah,  Wl  . 

0.8842 

0.9192 

Asheville,  NC . 

0.9171 

0.9425 

Aflanta.  GA  .  . . 

1.0261 

1.0178 

Baton  Rouge,  LA  . 

0.8617 

08031 

Benton  Harbor,  Ml  . 

0.8172 

0.8700 

Benton  Harbor,  Ml 
(Rural  Michigan 

Hosp.)  . . 

0.8695 

08087 

Bergen-Passaic,  NJ . 

Baoxi-Guffport- 

1.1494 

1.1000 

Pascagoula,  MS . 

0.7954 

0.8649 

Birmingham,  AL . 

0.8832 

0.9185 

Bismarck,  ND . . 

0.8616 

0.9030 

Boise  City,  ID _ 

Boston-BrocktorvNash- 

0.9032 

0.9327 

ua.  MA-NH  . . 

1.1733 

1.1157 

Brazoria,  TX . 

0.8263 

08775 

Bremerton,  WA . . 

Bremerton,  WA  (Rural 

0.8591 

08012 

Wahington  Hosp.)  .«.. 
Bryan-College  Station. 

0.9647 

0.9757 

TX . . . . 

0.8673 

0.9071 

Casper,  WY  . . 

Charlotte-Gastonia-Rock 

0.8444 

0.8906 

HiB,  NC-SC _ 

a9598 

0.9723 

Charlottesville,  VA  _ 

0.9201 

08446 

Chattanooga,  TN-GA  «.. 

0.8959 

0.^75 

Chicago,  IL . . 

1.0666 

1.0451 

Cincirihati,  OfFKY-iN  ... 
Cleveland-Lorain-Elyria, 

0.9451 

08621 

OH . . . . 

0.9824 

0.9879 

Columbia.  MO _ 

0.9076 

0.9358 

Cotumbus,  6A-AL . . 

0.7762 

0.8407 

Columbus,  OH  . . 

0.9760 

0.9835 

Cumberland,  MD-WV  ... 

0.8165 

0.8704 

Dallas,  TX  . . 

Davenport-Rock  Island- 

0.9521 

0.9669 

Moline,  lA-tt. _ 

08226 

0.8748 

Dayton-Springfield,  OH  . 

08195 

08441 

Denver,  CO . . 

1.0611 

1.0414 

Des  Moines,  lA _ 

0.8533 

0.8971 

Detroit,  Ml  . . . 

1.0916 

1.0619 

Dothan,  AL  .  . . 

0.7974 

0.8564 

Duluth-Superior,  MN-WI 

0.9282 

08489 

Dutchess  County,  NY  ... 

1.0539 

Eau  Claire,  Wt . . 

0.8477 

a8930 

El  Paso.TX . 

0.8618 

0.9032 

Eugene-Springfield,  OR 

1.0585 

1.0397 

Area  reclassified  to.« 

Wage 

index 

GAF 

Fargo-Moorhead,  ND- 
MN . . «... 

0.9051 

0.9340 

Fayetteville,  NC  . «... 

0.8385 

08864 

Flint,  Ml . «... 

1.0252 

1.0172 

Florence,  AL . «... 

0.7880 

08495 

Florence,  SC _ 

0.8620 

0.9033 

Fort  Lauderdale,  FL _ 

1.0370 

1.0252 

Fort  Pierce-Port  St. 

Lucie,  FL  . «... 

1.0107 

18073 

Fort  Smith,  AR-OK _ 

0.7868 

0.8486 

Fort  Walton  Beach,  FL  . 

0.8744 

0.9122 

Fort  Wayne,  IN _ 

0.8759 

0.9133 

Fort  Worth-Arlington,  TX 

0.9741 

0.9822 

Gadsden,  AL . «... 

0.8082 

08643 

Gairresville,  FL . 

0.8852 

0.9199 

Glene  Falls,  NY  . . 

0.9273 

0.9496 

Grand  Forks,  ND-MN  .... 

0.9109 

0.9381 

Gre^  Falls,  MT  . . 

08980 

0.9290 

Greeley,  CO . 

0.9125 

0.9392 

Greenville-Spartanburg- 
Anderson,  SC  . . 

0.8883 

0.9221 

Harrisburg-Lebanorv 
Carlisle,  PA  . 

0.9629 

0.9744 

Hartfad,  CT  «  . . 

18226 

1.1476 

Houston,  TX . 

0.9906 

0.9936 

HuntingtorvAshland, 
WV-KY-OH  . 

0.8983 

0.9292 

Huntsville,  AL . 

0.7942 

0.8540 

IrKKanapoiis,  IN . . . 

08898 

0.9930 

Jackson,  MS  . 

0.7551 

08250 

Jackson,  TN . 

0.8122 

08672 

Johnson  City-Kingsport- 
Bristol,  TN-VA  . 

0.8621 

0.9034 

Joplin,  MO . 

0.7797 

0.8433 

Kalamazoo-BatUecreek, 
Ml  . . . 

1.(H71 

1.0320 

Kansas  City,  KS-MO _ 

0.9473 

0.9636 

Knoxville,  TN . . 

0.8572 

0.8999 

Lafayette,  LA . . . 

07975 

0.8565 

Lansing-East  Lansing, 

Ml  . . . . 

1.0025 

18017 

Las  Cruces,  NM _ 

0.8797 

0.9160 

Las  Vegas,  NV-AZ _ 

1.1034 

1.0607 

Lexington,  KY  . . 

0.8433 

0.8898 

Lima,  OH  . . . 

0.8664 

0.9066 

Lincoln,  NE  . . . . 

0.8766 

0.9137 

Little  Rock-North  Little 
Rock,  AR . . 

0.8323 

0.8819 

Longview-Marshalt,  TX  . 

0.8586 

0.9009 

Los  Angeles-Long 

Beach,  CA . . 

1.2517 

1.1662 

Louisville,  KY-IN  . «.. 

0.9485 

0.9644 

Lubbock,  TX . . 

0.8644 

0.9050 

Macon,  GA . . 

0.8647 

0.90K 

Madison,  Wl . . 

0.9910 

0.9938 

Mansfield,  OH . . 

0.8201 

0.8730 

Mansfield,  OH  (Rural 
Ohio  only) . «.. 

0.8238 

0.8757 

Medford-A^land,  OR  ... 

0.9917 

0.9943 

Memphis,  TN-AR-MS  «., 

0.^86 

0.8864 

Merced,  CA . «,. 

1.0207 

1.0141 

Mkfdlesex-Somersel- 
Hunterdon,  NJ . 

1.0770 

1.0521 

Milwaukee-Waukesha, 

Wl . 

0.9326 

0.9533 

Minneapoli»-St.  Paul, 
MN-WI  .....: . 

1.0844 

1.0571 
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Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified— Continued 


Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  to... 

Wage 

index 

GAF 

Modesto,  CA . 

1.1348 

1.0905 

Monroe,  LA  . 

0.7723 

0.8378 

Montgomery,  AL  . 

0.8616 

Nashville,  TN  . 

0.9176 

0.9428 

New  LondotvNorwich, 

CT . 

IH 

1.1343 

New  Orleans,  LA  . 

0.9499 

0.9654 

New  York,  NY  . 

1.4132 

1.2672 

Newark,  NJ  . 

■Esm 

1.0573 

Newburgh,  NY-PA  . 

0.9454 

0.9623 

Oakland,  CA  . 

1.4658 

1.2994 

Oklahoma  City,  OK . 

0.8918 

Omaha,  NE-IA  . 

0.9860 

Orange  County,  CA  . 

1.5215 

1.3330 

Peoria-Pekin,  IL . 

0.8901 

Philadelphia,  PA-NJ . 

1.1129 

1.0760 

Pittsburgh,  PA - ..... 

0.9825 

0.9880 

Portland-Vancouver, 
OR-WA  . 

1.1181 

1.0794 

Provo-Orem,  UT  _ 

0.9725 

Raleigh-Durham-Chapel 
Hill,  NC . 

0.9742 

Roanoke,  VA . 

0.8364 

0.8848 

Rochester,  MN . 

1.0376 

1.0256 

Rockford,  IL  . 

0.8670 

0.9069 

Rocky  Mount,  NC  . 

0.8606 

0.9023 

Saginaw-Bay  City-Mid¬ 
land,  Ml . 

0.9376 

0.9568 

St.  Cloud,  MN  . 

0.9689 

SL  Louis,  MO-IL . 

0.9382 

Salem,  OR  . 

0.9552 

0.9691 

Salt  L^e  City-Ogden, 

UT . 

0.9542 

0.9684 

San  FrarKisco,  CA . 

1.4120 

1.2665 

San  Jose,  CA . 

1.4272 

1.2758 

Sarasota-Braderrton,  FL 

0.9794 

ScrantorvWilkes-Barre- 
Hazelton,  PA  . 

0.8638 

0.9046 

Seattle-Bellevue-Ever- 
ett,  WA  . 

1.0826 

1.0559 

Sherman-Denison,  TX  .. 

0.9187 

Sioux  City,  lA-NE . 

0.8340 

0.8831 

Sioux  Falls,  SD . 

0.9060 

South  Bend,  IN  . 

0.9621 

0.9739 

Springfield,  IL . 

0.8725 

0.9108 

Syracuse,  NY . 

0.9733 

0.9816 

Tampa-St.  Petersburg- 
Clearwater,  FL . 

0.9587 

Texarkana,  TX-Tex- 
arkana,  AR  . 

0.8650 

Topeka,  KS . 

0.9884 

0.9920 

Trenton,  NJ . 

1.2495 

1.1648 

Tucson,  AZ  . . 

0.9393 

0.9580 

Tulsa,  OK . 

0.8223 

0.8746 

Tyler,  TX  . 

0.9245 

0.9477 

Ventura,  CA  . 

'  1.1846 

Waco,  TX . 

0.8604 

Washington,  DC-MD- 
VA-WV . . 

1.0738 

Waterfoo-Cedar  Falls, 
lA . 

0.9050 

Wausau,  Wl  . 

0.9385 

0.9575 

Wichita,  KS  . 

0.9694 

0.9789 

Rural  Alabama . 

0.7840 

Rural  Louisiana . 

0.8105 

Rural  Missouri . 

K  m 

0.8054 

Rural  New  Hampshire  .. 

1  0.9766 

0.9839 

Area  reclassified  to... 

Wage 

index 

GAF 

Rural  Ohio . 

0.8238 

0.8757 

Rural  Virginia . 

0.7807 

0.8441 

Rural  West  Virginia . 

0.8120 

0.8671 

Rural  Wyoming . 

0.7977 

0.8566 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas 


Urban  area 

Average 

hourly 

wage 

Abilene,  TX . 

16.2390 

Aguaditia,  PR . . . 

8.6888 

Akron,  OH . 

17.2298 

Albany,  GA  . 

16.1099 

Albany-Schenectady-Troy,  NY  _ _ 

16.1998 

Albuquerque,  NM . . . 

16.9834 

Alexandria,  LA  . 

15.1620 

AllentowrvBethlehem-Easton,  PA- 

N.I  . 

18.4715 

AKoona,  PA . 

16.8070 

Amarillo,  TX . 

15.6736 

Anchorage,  AK  . 

24.0896 

Ann  Arbor,  Ml  . 

22.9974 

Anniston,  AL . 

14.5345 

Appleton-Oshkosh-Neenah,  Wl  .... 

16.1474 

Arecibo,  PR  . 

6.9358 

Asheville,  NC . 

16.7477 

Athens,  GA  . 

16.5317 

Atlanta,  GA  . 

18.7400 

Atlantic  City-Cape  May,  NJ  . 

19.8657 

Augusta-Aiken,  GA-SC . 

15.7746 

Austin-San  Marcos,  TX  . 

16.6425 

Bakersfield,  CA . . . 

19.8748 

P^ltimoTA,  MO  . 

18.0181 

Bangor,  ME . 

17.3289 

Bamstable-Yarmouth,  MA  . 

25.2260 

Baton  Rouge,  LA . 

15.7376 

Beaumont-Port  Arthur,  TX . 

15.7934 

Bellingham,  WA . 

20.5119 

Benton  Harbor,  Ml . 

14.8759 

Bergen-Passaic,  NJ . 

21.0835 

Billings,  MT . . . 

15.9221 

Biloxi-Gulfport-Pascagoula,  MS .... 

15.0572 

Binghamton,  NY  . 

16.7713 

Birmingham,  AL . 

16.1296 

Bismarck,  ND . . . 

15.7353 

Bloomington,  IN  . . 

15.5760 

BloomingtofvNormal,  IL . 

15.4563 

Boise  City,  ID . - . 

16.4944 

Boston-Brockton-Nashua,  MA-NH 

21.4264 

Boulder-Longmont.  CO . 

17.9719 

Brazoria,  TX . . 

15.9482 

Bremerton,  WA . 

17.6611 

Brownsville-HarlingeivSan  Benito, 

TX  . 

15.0080 

BryarvCollege  Station,  TX . 

15.8389 

Buffato-Niagara  Falls,  NY . 

16.7713 

Burlington,  VT . 

18.1518 

Caguas,  PR . — 

7.9854 

CantorvMassillon,  OH  . 

15.9456 

Casper,  WY  . — 

15.3186 

Cedar  Rapids,  lA - - - 

15.4439 

Champai^Urbana,  IL . — 

16.1590 

Charleston-North  Charleston,  SC  . 

16.1537 

Charleston.  WV  . . 

16.4759 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 


Urban  area 


Charlotte-Gastonia-Rock  Hill,  NC- 

SC  . 

Charlottesville,  VA  . 

Chattanooga,  TN-GA . . . 

Cheyenne,  WY  . 

Chicago,  IL  . 

Chico-Paradise,  CA . 

Cincinnati,  OH-KY-IN . 

Clarksvill^Hopkinsville,  TN-KY _ 

Cleveland-Lorain-Elyria,  OH . . 

Colorado  Springs,  CO  . 

Columbia,  MO . . . . 

Columbia,  SC  . 

Columbus,  GA-AL  . . 

Columbus,  OH . 

Corpus  Christi,  TX  . . 

Curnberland,  MD-WV  . . 

Dallas,  TX . . . . 

Danville,  VA . . . 

Davenp^-Moline-Rock  Island,  lA- 

IL  . . 

DaytorvSpringfield,  OH - 

Daytorra  Beach,  FL . 

Decatur,  AL . 

Decatur,  IL . . . 

Denver,  CO . 

Des  Moines,  lA . . 

DetroiL  Ml . . 

Dothan,  AL . . . — 

Dover,  DE . . . . . 

Dubu<^,  lA . 

Duluth-Superior,  MN-WI  . . 

Dutchess  County,  NY . 

Eau  Claire,  Wl  . . . 

El  Paso,  TX  . . . 

Elkhart-Goshen,  IN . . 

Elmira,  NY  . 

Enid,  OK  . . . 

Erie,  PA  . - . 

Eugene-Springfield,  OR . . 

Evansville,  Henderson,  IN-KY _ 

Fargo-Moorhead,  ND-MN . 

Fayetteville,  NC  . . . - 

Fayetteviile-Springdale-Rogers, 

. 

Flint,  Ml . 

Florence,  AL . . 

Florence,  SC . 

Fort  Collins-Loveland,  CO - 

Fort  Lauderdale,  FL . 

Fort  Myers-Cape  Coral,  FL  . 

Fort  Pierce-Fort  St  Lucie,  FL . 

Fort  Smith,  AR-OK  . . 

Fort  Walton  Beach,  FL . 

Fort  Wayne,  IN  - - - 

Fort  Worth-Arlington,  TX  . . 

Fresno,  CA  . . . 

Gadsden,  AL . . 

Gainesville,  FL . : . — 

Galvestorv-Texas  City,  TX  - 

Gary,  IN . 

Glens  Falls,  NY  _ 

Goldsboro,  NC . . . 

Grand  Forks,  ND-MN  - - 

Grand  Rapkis-MuskegoivHoiland, 

Ml  . 

Great  Falls,  MT _ 

Greeley,  CO - - - - 

Green  ^y,  Wl _ _ 


Average 

hourly 

wage 


17.4798 

17.0943 

16.3611 

13.6561 

19.4782 

19.0544 

17.2605 

13.7237 

17.9419 

16.7908 

16.8243 

16.4154 

14.1755 

17.8234 

15.2899 

14.7426 

17.3874 

14.7798 

15.0227 

17.1168 

15.7149 

14.7445 

14.4506 

19.3789 

15.8324 

19.9346 

14.5621 

16.6236 

14.2498 

16.8727 

19.5331 

15.3631 

15.7386 

15.8850 

15.7932 

14.9984 

16.3613 

19.3300 

16.4926 

16.8334 

15.8069 

12.6619 

18.8129 

13.9337 

15.7220 

17.9280 

19.3863 

17.5672 

18.2169 

14.3610 

16.2490 

15.9958 

17.7622 

18.8835 

14.7595 

16.1250 

18.5274 

17.6879 

16.6860 

15.4377 

16.5506 

17.9395 

15.7811 

16.9775 

16.1023 
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Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  Areas— Continued 

Table  4d.— Average  Hourly  Wage 

FOR  Urban  AREAS^-Continued 

Uttan  area 

Average 

hourly 

Average 

hourly 

Urban  area 

Average 

hourly 

wage 

1  Urban  area 

wage 

wage 

Greensb(xo-Win6tofvSalenvHigh 

Point.  NC  . .  16.7379 

GreenvtUe.  NC . 163414 

GreenviUe-Spartanburg-Anderson. 

SC . .  163233 

Hagerstown,  MD .  16.3387 

Hamilton-Mkldletown,  OH _  16.0265 

Harrisburg-Lebanon-Carlisle.  PA 17.5648 

Hartford,  CT _ _  22.6120 

Hattiesburg,  MS _ _  13.1174 

Hickory44organton,  NC _ _ 15.9128 

Honoiulu,  HI .  21.3363 

Houma,  LA  . .  14.1874 

Houston.  TX . 180712 

Huntington-Ashland,  WV-KY-OH  ..  184056 

HunteviHe,  AL . 143690 

Indianapolis,  IN . 188754 

Iowa  City,  lA .  16.5438 

Jacteon.MI  .  187570 

Jackson,  MS _  186437 

Jacksofv,TN .  14.8324 

Jacksonville,  FL . 16.4719 

Jacksonville,  NC . 13.1433 

Jamestown,  NY  .  187544 

JanesviUe-Beloit,  Wl  .  153973 

Jersey  City.  NJ  .  20.2964 

Johnson  City-Kingsport-BristoL 

TN-VA  . .  15.7450 

Jotmstown,  PA .  15.7335 

Joplin,  MO  . .  14.1549! 

Kaiamazoo-Battie  Creek,  Ml  .  19.1226 

Kank^ee.lL . 17.1314 

K»»as  City,  KS-MO  _  1730(» 

Kenosha,  Wl .  180882 

Kilteerv-Tempte,  TX .  18.8494 

Knoxville.TN  . 15.6536 

Kokomo,  IN  . .  16.5463 

Lacrosse,  WFMN .  153484 

Lafayette.  U  .  14.4264 

Lafayette.  IN . . . .  181766 

Lake  Cha^s,  LA _  15.0433 

Lakeland-Winter  Haven,  FL . . ;  15.7741 

Lancaster.  PA .  178658 

Lansing-East  Lansing,  Ml _  183091 

Laredo.  TX.._ .  12.7235 

Las  Cruces,  NM .  180660 

Las  Vegas.  tA/-AZ .  20.1498 

Lawrerrce,  KS .  15.6222 

Lawtoft,  OK  . . 153118 

LewistorvAubum,  ME  . 17.7114 

Lexington.  KY  . 15.3464 

Lima,  OH  . . 15.8233 

Lincoln.  NE  . . 184101 

Little  Rock-North  Little  Rock,  AR  .  153006 

Longview-Maishall,  TX .  16.0767 

Los  Angeles-Long  Beach.  CA _  22.8625 

Louiswille,  KY-IN  .  17.3214 

Lubbock.  TX  .  15.7866 

Lynchburg,  VA .  15.1754 

Macon,  GA  . . 16.5340 

Macfeon.WI- .  180981 

Mansfield,  OH .  14.9778 

Matyagoez,  PR .  82780 

McAHen-Edinburg-Mission.  TX _  14.6517 

Medford-Ashland,  OR _  17.6815 

Melbourne-Titusville-Palm  Bay,  FL  16.3510 

Memphis.  TN-AR-MS  .  153377 

Merced,  CA . .  17.9988 

Miami.  FL  . 186138 


Middlesex-Somerset-Hunterdon, 

NJ . 19.4924 

Milwaukee-Waukesha,  Wl .  17.0313 

Minneepolis-St.  Paul,  MN-WI  .  19.8042 

Mobile,  AL .  14.0947 

Modesto,  CA .  20.7245 

Monmouth-Ocean,  NJ  .  19.7865 

Monroe,  LA _ _ 138777 

Montgomery,  AL _ 14.6928 

Muncie,  IN  . 17.3507 

Myrtle  Beach,  SC  .  14.5213 

Naples,  FL  . 17.7633 

Nashvilte,TN .  17.0052 

Nassau-Suffolk,  NY  .  25.0266 

New  Haven-Bridgeport-Stamford- 

Danbury-Waterbury,  CT .  22.7334 

New  London-Norwich,  CT  .  21.7403 

New  Orleanss  LA  .  17.3485 

New  York,  NY _ _  25.6680 

Newark.  NJ  - . 218178 

Newburgh.  NY-PA  .  186175 

Norfolk-Virgirna  Beach-Newport 

NewSvVA-NC .  15.1815 

Oakland,  CA .  26.7287 

Ocala.  FI . .  18(a57 

Odessa-Midland.  TX .  153382 

Oklahoma  City,  OK .  184498 

Olympia,  WA .  20.3246 

Omaha,  NE-IA _  17.8896 

Orange  County,  CA .  22.4725 

Orlando,  FL,. .  173448 

Owensboro,  KY  .  14.3219 

:  Panama  City,  FL .  13.7657 

Parhersbur^arietta,  WV-OH  _  143430 

Pensacola,  FL . 15.0336 

Peoria-Pekin,  IL . 184069 

Philadelphia.  PA-NJ . 203573 

Phoenix-Mesa,  AZ .  18.4023 

PineBkrftAR .  15.7140 

Pittsburgh,  PA . 178430 

Pittsfield.  MA . 20.6597 

Ponce.  PR  . . 83504 

Portland.  ME . 173007 

Porttend-Vancouver,  OR-WA _  20.4201 

Providence-Warwick,  Rl  _ 203374 

Provo-Orem,  UT  .  18.1838 

Pueblo,  CO  _ _ 14.6354 

Punta  Gorda.  FL . 184253 

Racine.  Wl  .  187220 

Raleigh-DurharTvChapel  Hill,  NC  .  17.5768 

Rapid  City,  SD . 14.8116 

Reading,  PA  . 16.7253 

Redding.  CA  .  20.6563 

Reno.  NV _ _  203340 

Richfarxi-Kennewick-Pasco,  WA  17.6199 

Richmond-Petersburg,  VA .  189685 

Rhrerside-San  Bernardino.  CA .  21.4766 

Roanoke,  VA  _  180995 

Rochester,  MN . . 193043 

Rochester,  NY  . 17.9126 

Rockford,  IL  - . 188339 

Rocky  Mount.  NC _ _ _  15.6891 

Sacranento,  CA  . 22.4479 

Saginew-Bay  City-Midland,  Ml _  17.0678 

St.  Cloud.  MN _  17.4385 

St.  Joseph.  MO _  187097 

St.  Louis,  MO-IL _  186369 

Salem,  OR _  17.4562 

Safinas,  CA _  25.1117 


Salt  Lake  Qty-Ogcten,  UT . 

San  Angelo^  TX . . . 

San  Antonio,  TX  . . . 

San  Diego,  CA . . . 

San  Francisco.  CA  . . 

San  Jose,  CA  . . . - 

San  Juan-B&yamon,  PR . 

San  Luis  Obispo-Atascadero- 

Paso  Robles,  CA  . . 

Santa  Barbara-Santa  Maria- 

Lompoc,  CA  . . . 

Santa  Cruz-Watsonville,  CA . 

Santa  Fe,  NM . . . 

Santa  Rosa,  CA . . . 

Sarasota-Bradenton,  FL . 

Savannah,  6A  . . . 

Scranton-WHkes  Barre-Hazleton, 

PA  . . 

SeaWe-Bellevue-Everett,  WA . 

Sharon,  PA . 

Sheboygan,  Wl . 

Shermert-Denison,  TX . 

Shreveport-Bossier  City,  LA . 

Sioux  City.  lA-NE . 

SiouM  Falls,  SD . 

South  Bend,  IN . 

Spokane,  WA . 

Sprmgfield,  IL . 

Springfield,  MO . . 

Springfield,  MA . 

State  College,  PA . 

I  Steubenvilla-VIfeirton,  OH-WV . 

StocktorvLodt,  CA . 

!  Sumter,  SC . . . . 

Syracuse,  NY . . . . 

Tacoma,  WA . . . . 

Tafiahassee,  FL . . . . 

!  Tampa-St.  Petersburg-Cleanvater, 

i  FL . - . . 

I  Terre  Haute,  IN _ _ 

Texarkana,  TX-Texarkana,  AR  _ _ 

Toledo,  OH _ _ _ 

Topeka,  KS _ 

Trenton,  NJ _ _ _ 

Tucson,  AZ _ 

Tuba,  OK _ : _ 

Tuscafoosa,  At . . . 

Tyler,  TX _ 

Utica-Rome,  NY _ _ 

VaOe^Fairfieid-Napa,  CA _ 

Ventura,  CA . . . . 

Victoria,  TX _ 

Vinelanct-Milvifa  Bridgeton,  NJ _ 

Visafia-Tulare-Porterville,  CA  _ 

Washirglon7DC-MD^VA-WV _ I 

Waterioi^edar  Fads,  lA _ 

Wausau,  Wl _ 

West  Palm  Beach-Boca  Raton, 

FL . . . . 

Wheeling,  WV-OH  _ _ 

Wichita.  KS . . . . 

Wichita  Falls.  TX  _ 

WBiamsport.  PA _ _ 

Wiimington-Newark,  DE-MD _ 

Wamin^n,  NC _ _ _ 

Yakima,  WA _ _ _ 

Yolo.  CA  _ _ _ _ 

York.  PA _ 


17.4211 

13.0251 

15.0956 

22.0249 

25.7496 

26.0635 

7.9754 


21.0302 

24.7020 

19.6904 

23.5918 

17.7033 

17.2535 

15.6190 

20.1224 

16.2992 

14.6993 

16.1308 

16.5027 

15.5079 

15.8117 

17.5707 

19.1855 

15.9339 

14.4034 

19.2866 

18.0846 

182796 

20.9108 

14.6395 

17.7747 

19.0089 

183608 

17.1686 

186027 

14.4473 

184170 

180500 

187216 

17.1274 

180169 

143142 

17.6235 

185620 

233150 

213188 

188948 

187995 

188104 

14.6634 

203639 

15.7836 

173018 

185666 

13.9932 

182393 

14.4379 

153868 

19.5698 

16.6087 

17.4240 

21.6301 

184426 
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Table  4d.— Average  Hourly  Wage 
FOR  Urban  AreaSt— Contiruied 


1 

Average 

I  hourfy 

Urban  area  j 

[  wage 

YoungstowrvWarren,  OH  . j 

I  172067 

Yuba  City,  CA . 

18.6136 

Yuma.  A2 . 

j  15.8434 

Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas 


Nonurban  area 


Average 
hourly  wage 


Alabama . . . 

Alaska . . 

Arizona . . . 

Arkansas _ 

Cafifomia _ 

Colorado _ 

Connecticut  _ _ 

Delaware _ 

Fkxkja . . 

Georgia . . 


12.7964 

22.9961 

15.1182 

12.5063 

18.2723 

14.5708 

22.3424 

15.3947 

15.6504 

13.8146 


Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Nonurban  area 


Hawaii . 

Idaho  . 

Illinois _ _ 

Indiana _ _ 

Iowa . 

Kansas  . 

Kentucky . 

Louisiana  _ 

Maine _ 

Maryland . . 

Massachusetts 

Michigan  . 

Minnesota _ 

Mississippi  . 

Missouri  . 

Montarra . 

Nebraska  . 

Nevada  . . 

New  Hampshire  . 
New  Jers^  ♦. 

New  Mexico . 

New  York . 


Average 
hourly  wage 


17.3871 

15.3040 

13.4481 

14.5148 

13.2762 

132766 

13.6733 

13.4(^ 

162667 

15.5228 

19.6216 

15.8784 

142463 

12.0121 

132156 

14.8763 

132996 

16.5787 

17.8209 

14.7391 

15.9555 


Table  4e.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Nonurban  area 

Average 
hourly  wage 

Nark>  Carnlina  .  . . 

142958 

134168 

North  Dakota  . . . 

Ohio .  >.. 

Oklahoma . . . . 

Oregon .  . . . . 

15.0372 

12.4951 

16.8507 

PennsyNar^ _  _ 

15.6839 

Puerto  Rico  . . . . . 

7.9697 

Rhode  Island*. 

South  Carolina  . .  . 

13.9612 

South  Dakota  . . . 

12.6982 

Tenrressee  .  . . . 

13.5784 

Tfixas  . 

13.7144 

Utah  . . . . .  _ 

16.1932 

Vprnmnl  . . 

16.7241 

Virginia  . . .  . . 

142474 

Wa<Jungb)n . 

17.6177 

Wpst  Virginia  . 

14.7441 

W  isconsin  . . 

152092 

Wyoming . . 

14.4896 

*  AN  counties  within  the  State  are  classified 
urban. 


Table  5.— Ust  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System 


1 

! 

! 

i 

Relative  '  j 
weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Oukier 

threslx)ld 

1  . 

01 

SURG  1 

CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA . I 

3.1565 

9.6 

132 

32 

2 . 

01 

SURG 

CRANinrOMY  FOR  TRAUMA  AOF  >17 . 

3.0968 

9.8 

13.9 

32 

3 . 

01 

SURG  j 

•CRANIOTOMY  AOF  9-17  . . . . . 

3.0398 

12.7 

12.7 

35 

4 

01 

SURG  j 

.RPINAI  PROOFnilRF.«i . . .  I 

2.3292 

7.2 

11.0 

29 

5 . 

01 

SURG 

EXTRACRANIAL  VASCULAR  PROCEDURES _ ! 

1.5601 

4.4 

5.6 

26 

6 . 

01 

SURG 

CARPAL  TUNNEL  RELEASE  . .  .  . 

.6339 

2.2 

32 

24 

7 . 

01 

SURG 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST 
PROC  W  CC. 

2.5005 

10.1 

17.4 

32 

8 . 

01 

SURG 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST 
.  PROCW/OCC. 

.9185 

2.9 

25 

9 . 

01  j 

MED 

SPINAL  DISORDERS  &  INJURES  - . . . . . . 

12553 

&0 

82 

28 

10 . 

01 

MED 

NERVOUS  SYSTEM  NEOPLASMS  W  CC . . . 

12618 

e7 

9.7 

29 

11 

01 

MED 

NFRVOllR  <?Y.RTFM  NFOPt  A.qM.c;  W/O  CO  . 

.7734 

a8 

5.5 

26 

12 . 

01 

MED 

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS _ 

.9674 

as 

9.0 

28 

i.-l 

01 

MED 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA 

.7813 

a7 

72 

28 

14 . 

01 

MED 

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT 
TIA. 

1.1956 

04 

8.7 

28 

15 . 

01 

MED 

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OC¬ 
CLUSIONS. 

.6909 

3.8 

42 

26 

16 . 

01 

MED 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W 
CC 

NONSPEOFtC  CEREBROVASCULAR  DISORDERS  W/O 
CC. 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  .... 

1.0488 

5.8 

7.8 

28 

17 . 

01 

MED 

.6196 

3.5 

4.6 

26 

18 . 

01 

MED 

.9126 

5.5 

7.2 

27 

19 . 

01 

MED 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC 

.5925 

3.7 

4.8 

26 

20 . 

01 

MED 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MEN¬ 
INGITIS. 

2.0828 

82 

11.7 

30 

91 

01 

MED 

VIRAL  MENINGmS  . . . . - . .  .  _ 

1.4342 

6.4 

8.6 

28 

22 . 

01 

MED 

HYPERTENSIVE  ENCEPHALOPATHY _ 

.7806 

42 

5.4 

26 

23 . 

01 

[MED 

NONTRAUR4ATIC  STUPOR  &  COMA  . . 

.8004 

4j0 

5.6 

26 

24 . 

01 

MED 

SEIZURE  &  HEADACHE  AGE  >17  W  CC  ».  _  .... 

;  .9647 

4.8 

6.6 

27 

25 . 

01 

MED 

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC . 

[  .5515 

32 

4.1 

25 

9R 

01 

MED 

.C!FI7URF  A  HFADACHF  AfiF  tV-17  . 

[  .6270 

22 

4.3 

25 

27 . 

01 

*MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR . 

I  1.3457 

32 

7.4 

28 

28 . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17 
WCC. 

1  1.2170 

52 

as 

27 

29 . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17 
W/OCC. 

.6200 

32 

4.6 

25 

30 . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0- 
17. 

1  CONCUSSION  AGE  >17  W  CC . . 

[  .3687 

2.0 

2.0 

17 

31  . 

01 

MED 

i  .7627 

4.0 

06 

26 
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1 

i 

i 

! 

Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

32 . 

01 

MED 

CONCUSSION  AGE  >17  W/0  CC . . . \ 

.4635 

2.5 

3.4 

23 

33 . 

01 

MED 

•CONCUSSION  AGE  0-17  . 

2559 

1.6 

1.6 

9 

34 . 

01 

MED 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC . 

1.0862 

5.3 

7.5 

27 

35 . 

01 

MED 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/0  CC  ... 

.5866 

3.5 

4.9  ? 

26 

36 . 

02 

SURG 

RETINAL  PROCEDURES  . 

.5989 

1.5 

1.8 

8 

37 

02 

02 

SURG 

SURG 

ORBITAL  PROCEDURES  . . . . . 

.8089 

2.6 

3.9 

25 

38 . 

PRIMARY  IRIS  PROCEDURES . 

.4005 

2.0 

2.7 

16 

39 . 

02 

SURG 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY  | 

.5055 

1.5 

1.9 

9 

40 . 

02 

SURG 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  I 
>17. 

.6241 

2.3 

3.6 

24 

41  . 

02 

SURG  1 

•EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE 
0-17. 

.3810 

1.6 

1.6 

7 

42 . 

02 

SURG 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  & 
LENS. 

.5637 

1.7 

I 

2.2 

12 

43 . 

02 

MED 

HYPHEMA  . 

.3400 

3.0 

3.6 

20 

44 . 

02 

MED 

ACUTE  MAJOR  EYE  INFECTIONS . 

.5755 

4.9 

6.0 

27 

45 . 

02 

MED 

NEUROLOGICAL  EYE  DISORDERS . 

.6211 

3.5 

4.3 

25 

46 . 

02 

MED 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC . 

.7553 

4.4 

6.1 

26 

47 . 

02 

MED 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC  . 

.4331 

3.0 

3.9 

25 

48 . 

02  j 

MED 

•OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 . 

.4186 

2.9 

2.9 

25 

49 . 

03  ' 

SURG 

MA.inR  HFAD  A  NFCK  PROCFnURF.*?  . 

1.7106 

4.9 

6.8 

27 

50 . 

03 

SURG 

SIALOADENECTOMY  . 

.7131 

1.9 

2.3 

11 

51  . 

03 

SURG 

SALIVARY  GLAND  PROCEDURES  EXCEPT 

SIALOADENECTOMY. 

.6838 

2.0 

3.0 

22 

52 . 

03 

SURG 

CLEFT  LIP  &  PALATE  REPAIR  . 

.9152 

2.3 

3.0 

20 

53 . 

03 

SURG 

SINUS  &  MASTOID  PROCEDURES  AGE  >17  . 

.8647 

2.2 

3.4 

24 

54 . 

03 

SURG 

•SINUS  &  MASTOID  PROCEDURES  AGE  0-17 . ! 

.7176 

3.2 

3.2 

22 

55 . 

03 

SURG 

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT 
PROCEDURES. 

.6455 

1.8 

2.8 

20 

56 . 

03 

SURG 

RHINOPLASTY . 

.7684 

2.2 

3.1 

24 

57 . 

03 

SURG 

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/OR 
ADENOIDECTOMY  ONLY.  AGE  >17. 

1.0174 

3.4 

5.2  : 

25 

58 . 

03 

SURG 

•T&A  PROC.  EXCEPT  TONSILLECTOMY  &/OR 
ADENOIDECTOMY  ONLY.  AGE  0-17. 

.3227 

1.5 

1.5 

4 

59 . 

03 

SURG 

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY.  AGE 
>17. 

.4602 

1.5 

1.9 

9 

60 . 

03 

SURG 

•TONSILLECTOMY  &JOR  ADENOIDECTOMY  ONLY,  AGE 
0-17. 

.2724 

1.5 

1.5 

4 

61  . 

03 

SURG 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17  . 

1.0019 

'2.9 

5.1 

25 

62 . 

03 

SURG 

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17 . 

‘  .3217 

1.3 

1.3 

5 

63 . 

03 

SURG 

1 

OTHER  EAR.  NOSE.  MOUTH  &  THROAT  O.R.  PROCE¬ 
DURES. 

;  1.1047 

3.4 

5.0 

25 

64 . 

03 

MED 

EAR.  NOSE,  MOUTH  &  THROAT  MALIGNANCY  . 

1.1419 

5.0 

8.4 

27 

65 . 

03 

MED 

DYSEQUILIBRIUM  . 

.5067 

3.0 

3.8 

22 

66 . 

03 

MED 

EPISTAXIS  . 

.5076 

3.1 

3.9 

24 

67 . 

03 

MED 

EPIGLOTTITIS . ; . 

.8381 

3.8 

4.7 

f  26 

68 . 

03 

MED 

OTITIS  MEDIA  &  URI  AGE  >17  W  CC  . 

,7100 

4.4 

5.4 

26 

69 . 

03 

MED 

OTITIS  MEDIA  &  URI  AGE  >17  W/0  CC  . 

.5133 

3.5 

4.2 

22 

70 . 

03 

MED 

OTITIS  MEDIA  &  URI  AGE  0-17  . 

.5812 

3.6 

4.4 

24 

71  . 

03 

MED 

LARYNGOTRACHEITIS  . . . . 

.6508 

3.5 

4.2 

22 

72 . 

03 

MED 

NASAL  TRAUMA  &  DEFORMITY  . 

.6160 

3.1 

4.4 

25 

73 . 

03 

MED 

OTHER  EAR,  NOSE.  MOUTH  &  THROAT  DIAGNOSES 
AGE  >17. 

.7616 

4.1 

5.5 

26 

74 . 

03 

MED 

•OTHER  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES 
AGE  0-17. 

.3571 

1 

2.1 

2.1 

I  20 

75 . 

04 

SURG 

MAJOR  CHEST  PROCEDURES . 

3.0551 

9.9 

12.4 

32 

76 . 

04 

SURG 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W  CC  . 

2.5126 

i  .  .  10.0 

13.9 

32 

77 . 

04 

SURG 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W/0  CC . 

1.0630 

4.0 

6.0 

26 

78 . 

04 

MED 

PULMONARY  EMBOLISM  . 

1.4211 

7.8 

9.2 

10.7 

30 

30 

79 . 

04 

MED 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 
>17  W  CC. 

1.6955 

8.3 

80 

04 

MED 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 
>17  W/OCC. 

.9259 

5.9 

7.4 

28 

81  . 

04 

MED 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE 
0-17. 

1.4323 

5.7 

7.1 

28 

82 . 

04 

MED 

RESPIRATORY  NEOPLASMS . 

i  1.3237 

6.3 

8.9 

28 

83 . 

04 

MED 

MAJOR  CHEST  TRAUMA  W  CC . 

.9530 

5.5 

12 

28 

84 . 

04 

MED 

MAJOR  CHEST  TRAUMA  W/0  CC  . . . 

.4996 

3.2 

4.3 

25 

-85 . 

04 

MED 

PLEURAL  EFFUSION  W  CC  . 

1.1890 

6.2 

8.2 

28 

86 . 

04 

MED 

PLEURAL  EFFUSION  W/0  CC . 

.6753 

3.8 

4.9 

26 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

87 . 

04 

MED 

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 

1.3306 

7.5 

88 . 

04 

MED 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  .„ 

1.0053 

69 

88 . 

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC  _ 

1.1317 

8.0 

90 . 

04 

MED 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/0  CC  ..... 

.6924 

5.7 

91  . 

04 

MED 

SIMPLE  PNEUMONIA  A  PI  EURISY  AGP  0-17  . 

.6834 

3.8 

44 

92 . 

04 

MED 

INTERSTITIAL  LUNG  DISEASE  W  CC _ 

1.2084 

6.4 

8.1 

93 . 

04 

MED 

INTERSTITIAL  LUNG  DISEASE  W/O  CC  _ _  ._  .  „. 

.7700 

4.5 

57 

94  . 

04 

MED 

PNEUMOTHORAX  W  GO  . 

1 .2427 

6.5 

85 

96 . 

04 

MED 

PNEUMOTHORAX  W/O  CC . . . .  „. 

.6146 

3.9 

4.9 

96 . 

04 

MED 

BRONCHITIS&  ASTHMA  AGE  >17  WCC  _  _ 

.8488 

5.2 

62 

97 . 

04 

MED 

BRONCHITIS  a  ASTHMA  AGE  >17  W/O  CC  .  .  _ 

.6122 

4.1 

4.9 

98 . 

04 

MED 

BRONCHITIS  a  ASTHMA  AGE  0-17  -  _  _ _  _ 

S366 

3  1 

4.1 

99 . 

04 

MED 

RESPIRATORY  SIGNS  A  SYMPTOMS  W  GO . 

.7019 

4.1 

100  .... 

04 

MED 

RESPIRATORY  SIGNS  a  SYMPTOMS  W/O  CC _ 

.5051 

^■1 

2.8 

101  .... 

04 

MED 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  _. 

.9055 

6.2 

102  .... 

04 

MED 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC  . 

.5339 

3.0 

4.0 

103  .... 

05 

SURG 

HEART  TRANSPLANT .  . 

13S495 

25.4 

35.8 

104  .... 

05 

SURG 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH _ 

7.6076 

15.2 

18.0 

105  .... 

05 

SURG 

CARDIAC  VALVE  PROCEDURES  W/O  CARDIAC  CATH  .. 

5.7656 

11.0 

13.0 

106  .... 

05 

SURG 

CORONARY  BYPASS  W  CARDIAC  CATH . 

5.6683 

12.1 

13.6 

107  .... 

05 

SURG 

CORONARY  BYPASS  W/O  CARDIAC  CATH _ 

4.1974 

9.3 

10.4 

108  .... 

05 

SURG 

OTHER  CARDIOTHORACIC  PROCEDURES _ 

6.1081 

11.4 

14.7 

109  .... 

. . 

NO  LONGER  VALID . . 

.0000 

.0 

.0 

110  .... 

05 

SURG 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC _ 

4.0796 

9.1 

12.2 

Ill  .... 

05 

SURG 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC _ 

2.3024 

6.5 

7.5 

112  .... 

05 

SURG 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  _. 

1.9681 

3.9 

5.3 

113  .... 

05 

SURG 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EX- 

2.7765 

12.7 

17.2 

CEPT  UPPER  LIMB  a  TOE. 

114  .... 

05 

SURG 

UPPER  LIMB  a  TOE  AMPUTATION  FOR  CIRC  SYSTEM 

1.5385 

7.9 

10.9 

DISORDERS. 

115  .... 

05 

SURG 

PERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI.  HEART 

35936 

10.4 

12.7 

FAILURE  OR  SHOCK. 

116  .... 

05 

SURG 

OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  AiCO 

2.4514 

65 

LEAD  OR  GENERATOR  PROC. 

117  .... 

05 

SURG 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE 

1.1671 

49 

REPLACEMENT. 

118  .... 

05 

SURG 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT _ 

15582 

35 

119  .... 

05 

SURG 

VEIN  LIGATION  a  STRIPPING  . 

5949 

5.6 

120  .... 

05 

SURG 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES  .> 

15616 

10.7 

121  .... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMI  a  C.V.  COMP 

15022 

8.6 

DISCH  AUVE 

122  .... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMt  W/O  C.V.  COMP 

1.1292 

4.9 

6.0 

DISCH  ALIVE. 

123  .... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMI.  EXPIRED  _  . 

1.4286 

2.9 

5.1 

124  .... 

05 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD 

1.2657 

4.2 

5.5 

CATH  a  COMPLEX  DIAG. 

125  .... 

05 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD 

.8451 

2.4 

3.2 

CATH  W/O  COMPLEX  DIAG. 

126 .... 

05 

MED 

ACUTE  a  SUBACUTE  ENDOCARDITIS _ 

2.7724 

13.7 

18.4 

127  .... 

05 

MED 

HEART  FAILURE  a  SHOCK _ 

1.0239 

5.5 

7.1 

128 .... 

05 

MED 

DEEP  VEIN  THROMBOPHLEBITIS 

.7820 

6.7 

7.5 

129.... 

05 

MED 

CARDIAC  ARREST,  UNEXPLAINED  .  _. 

1.1308 

2.1 

3.8 

130  .... 

05 

MED 

PERIPHERAL  VASCULAR  DISORDERS  W  CC _ 

.9177 

5.8 

7.4 

131  .... 

05 

MED 

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC _ 

5888 

4.5 

5.6 

132  .... 

05 

MED 

ATHEROSCLEROSIS  W  CC  . 

.7296 

3.6 

4.7 

133 .... 

05 

MED 

ATHEROSCLEROSIS  W/O  CC _ _ _ 

5348 

2.7 

3.5 

134  .... 

05 

MED 

HYPERTENSION . - .  _ 

5761 

3.5 

4.4 

135  .... 

05 

MED 

CARDIAC  CONGENITAL  a  VALVULAR  DISORDERS  AGE 

.8507 

4.3 

5.8 

>17WCC. 

136  .... 

05 

MED 

CARDIAC  CONGENITAL  a  V/UVULAR  DISORDERS  AGE 

5600 

2.9 

3.7 

>17W/OCC. 

137  .... 

05 

MED 

•CARDIAC  CONGENITAL  a  VALVULAR  DISORDERS 

.6578 

a3 

3.3 

AGE  0-17. 

138  .... 

05 

MED 

CARDIAC  ARRHYTHMIA  a  CONDUCTION  DISORDERS 

.7964 

a9 

5.2 

WCC. 

139  .... 

05 

MED 

CARDIAC  ARRHYTHMIA  a  CONDUCTION  DISORDERS 

.4939 

Z6 

3.3 

W/OCC. 

140  .... 

05 

MED 

ANGINA  PECTORIS  . . 

.6258 

a2 

4.0 

141  .... 

05 

MED 

SYNCOPE  a  COLLAPSE  W  CC _ 

.7025 

a9 

5.1 

142  .... 

05 

MED 

SYNCOPE  a  COLLAPSE  W/O  CC  _  .- 

.5174 

2.9 

3.6 

Outlier 

threshold 
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f 

i 

Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

143  .... 

05 

MED 

CHEST  PAIN  . 

.5169 

2.4 

3.0 

16 

144  .... 

05 

MED 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  . 

1.0586 

4.5 

6.4 

27 

145  .... 

05 

MED 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC  . 

.6155 

2.8 

3.7 

25 

146  .... 

06 

SURG 

RECTAL  RESECTION  W  CC . 

2.5367 

10.7 

12.2 

33 

147  ... 

06 

SURG 

RECTAL  RESECTION  W/0  CC . 

1.5469 

7.4 

8.0 

28 

148  .. 

06 

SURG 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

3.2220 

12.2 

14.7 

34 

149  .... 

06 

SURG 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O 
CC 

PERITONEAL  ADHESIOLYSIS  W  CC . 

1.5022 

7.6 

8.2 

26 

150  .... 

06 

SURG 

2.5652 

10.5 

12.8 

32 

151  .... 

06 

SURG 

PERITONEAL  ADHESIOLYSIS  W/O  CC . ! 

1.1814 

5.5 

6.8 

27 

152  .... 

06 

SURG 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

1.7829 

8.3 

9.7 

‘  30 

153  .... 

06 

SURG 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O 
CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCE¬ 
DURES  AGE  >17  W  CC. 

1.1151 

6.0 

6.7 

26 

154  .... 

06 

SURG 

4.1740 

13.3 

17.0 

35 

155  .... 

06 

SURG 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCE¬ 
DURES  AGE  >17  W/O  CC. 

1.3898 

6.1 

7.2 

28 

156  .... 

06 

SURG 

•STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCE¬ 
DURES  AGE  6-17. 

.8732 

6.0 

6.0 

28 

157  .... 

06 

SURG 

ANAL  &  STOMAL  PROCEDURES  W  CC . 

1.0320 

4.4 

6.1 

26 

158  .... 

06 

SURG 

ANAL  &  STOMAL  PROCEDURES  W/O  CC . 

.5445 

2.3 

3.0 

18 

159  .... 

06 

SURG 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEM¬ 
ORAL  AGE  >17  WCC. 

1.1066 

4.3 

5.6 

26 

160  .... 

06 

SURG 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEM¬ 
ORAL  AGE  >17  W/O  CC. 

.6574 

2.5 

3.1 

18 

161  .... 

06 

SURG 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE 
>17  W  CC. 

.9053 

3.2 

4.6 

25. 

162  .... 

06 

SURG 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE 
>17  W/O  CC. 

.5156 

1.8 

2.2 

11 

163  .... 

06 

SURG 

HERNIA  PROCEDURES  AGE  6-17 . . . . . 

.7275 

3.9 

4.8 

24 

164  .... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
WCC. 

2.1645 

8.8 

10.2 

31 

165  .... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
W/O  CC. 

1.1976 

5.7 

6.3 

24 

166  .... 

06 

SURG 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL 
DIAG  W  CC. 

1.3465 

5.2 

6.3 

27 

167  .... 

06 

SURG 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL 
DIAG  W/O  CC. 

.7828 

3.2 

3.7 

16 

168  .... 

03 

SURG 

MOUTH  PROCEDURES  W  CC  . 

1.0856 

3.5 

5.4 

25 

169  .... 

03 

SURG 

MOUTH  PROCEDURES  W/O  CC . 

.6149 

2.1 

2.7 

16 

170  .... 

06 

SURG 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W  CC 

2.7813 

9.8 

14.6 

32 

171  .... 

06 

SURG 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/O 
CC 

DIGESTIVE  MALIGNANCY  W  CC . 

1.0638 

4.3 

5.9 

26 

172  .... 

06 

MED 

1.2990 

6.5 

9.4 

29 

173  .... 

06 

MED 

DIGESTIVE  MALIGNANCY  W/O  CC  . 

.6262 

3.2 

4.6 

25 

174  .... 

06 

MED 

G.I.  HEMORRHAGE  W  CC . : . 

.9726 

4.9 

6.2 

27 

175  .... 

06 

MED 

G.l.  HEMORRHAGE  W/O  CC  . 

.5359 

3.3 

3.9 

19 

176  .... 

06 

MED 

COMPLICATED  PEPTIC  ULCER . 

1  1.0436 

5.3 

6.9 

27 

177  .... 

06 

MED 

UNCOMPLICATED  PEPTIC  ULCER  W  CC  . . . 

.8062 

4.5 

5.6 

27 

178  .... 

06 

MED 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC . 

.5807 

3.3 

3.9 

19 

179  .... 

06 

MED 

INFLAMMATORY  BOWEL  DISEASE  . 

1.1143 

6.4 

8.2 

28 

180  .... 

06 

MED 

G.I.  OBSTRUCTION  W  CC . 

.9139 

5.2 

6.8 

27 

181  .... 

06 

MED 

G.I.  OBSTRUCTION  W/O  CC  . 

.4975 

3.4 

4.2 

23 

182  .... 

06 

MED 

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DIS¬ 
ORDERS  AGE  >17  W  CC. 

.7685 

4.3 

5.6 

26 

183  .... 

06 

MED 

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DIS¬ 
ORDERS  AGE  >17  W/O  CC. 

.5356 

3.1 

3.8 

22 

184  .... 

06 

MED 

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DIS¬ 
ORDERS  AGE  6-17. 

.4240 

2.6 

3.4 

21 

185  .... 

03 

MED 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES¬ 
TORATIONS.  AGE  >17. 

.8312 

4.1 

5.7 

26 

186  .... 

03 

MED 

•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RES¬ 
TORATIONS.  AGE  6-17. 

.4282 

2.9 

2.9 

23 

187  .... 

03 

MED 

DENTAL  EXTRACTIONS  &  RESTORATIONS . 

.6350 

2.8 

3.8 

25 

188  .... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W 
CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/ 
OCC. 

1.0201 

4.9 

6.8 

27 

189  .... 

06 

MED 

.5027 

2.7 

3.7 

25 

190  .... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  6-17 . 

.6707 

3.2 

4.5 

25 

191  .... 

07 

SURG 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC . 

4.4176 

13.6 

18.2 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier  1 

threshold 

192  .... 

07 

SURG 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/0  CC  ... 

1.7609 

6.9 

8.9 

29 

193  .... 

07 

SURG 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 
OR  W/0  C.D.E.  W  CC. 

3.1497 

12.9 

15.7 

35  1 

i 

194  .... 

07 

SURG 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W 
OR  W/0  C.D.E.  W/0  CC. 

1.6562 

7.3 

9.2 

29  1 

j; 

195  .... 

07 

SURG 

CHOLECYSTECTOMY  W  C.D.E.  W  CC  . ^ . 

2.4576 

9.7 

11.4 

32 

196  .... 

07 

SURG 

CHOLECYSTECTOMY  W  C.D.E.  W/0  CC . 

1.4861 

6.5 

29  i 

197  .... 

07 

SURG 

CHOLECYSTECTOMY  EXCEPT  BY  UPAROSCOPE  W/0 
C.D.E.  W  CC. 

2.0796 

8.1 

30  ! 

198  .... 

07 

SURG 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0 
C.D.E.  W/0  CC. 

1.0930 

4.6 

24 

199  .... 

07 

SURG 

HEPATOBIUARY  DIAGNOSTIC  PROCEDURE  FOR  MA¬ 
LIGNANCY. 

2.3603 

9.9 

13.2 

32  1 

200  .... 

07 

SURG 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON¬ 
MALIGNANCY. 

2.9698 

8.4 

13.1 

30 

201  .... 

07 

SURG 

OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCE¬ 
DURES. 

3.2322 

12.1 

17.0 

34 

202  .... 

07  1 

MED 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS . 

1.3087 

6.4 

8.7 

28 

203  .... 

07  i 

MED 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PAN¬ 
CREAS. 

1.2384 

6.3 

1 

8.9 

28 

204  .... 

07 

MED 

DISORDERS  OF  PANCREAS  EXCEPT  MAUGNANCY . 

1.1376 

5.7 

7.3 

28 

205  .... 

07 

MED 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC 
HEPA  W  CC. 

1.2284 

6.1 

8.4 

28 

206  .... 

07 

MED 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC 
HEPA  W/0  CC. 

.6220 

3.4 

25 

207  .... 

07 

MED 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC . 

1.0063 

4.9 

27 

208  .... 

07 

MED 

DISORDERS  OF  THE  BILIARY  TRACT  W/0  CC  . 

.5661 

2.9 

23 

209  .... 

08 

SURG 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES 
OF  LOWER  EXTREMITY. 

2.3173 

8.6 

29 

210  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  >17WCC. 

1.8427 

10.6 

31 

211  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  >17  W/0  CC. 

1.2990 

7.9 

29 

212  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT 
AGE  0-17. 

.9084 

3.6 

4.1 

19 

213  .... 

08 

SURG 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  & 
CONN  TISSUE  DISORDERS. 

1.7234 

8.2 

11.3 

30 

214  .... 

08 

SURG 

BACK  &  NECK  PROCEDURES  W  CC . 

1.9237 

6.5 

8.2 

28 

215  .... 

08 

SURG 

BACK  &  NECK  PROCEDURES  W/0  CC  . 

1.0977 

3.9 

4.8 

24 

216  .... 

08 

SURG 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CON¬ 
NECTIVE  TISSUE. 

2.1046 

9.3 

13.3 

31 

217  .... 

08 

SURG 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND,  FOR 
MUSCSKELET  &  CONN  TISS  DIS. 

3.0084 

12.3 

18.9 

34 

218  .... 

08 

SURG 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT, 
FEMUR  AGE  >17WCC. 

1.4028 

5.7 

7.4 

28 

219  .... 

08 

SURG 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT, 
FEMUR  AGE  >17  W/0  CC. 

.9132 

3.6 

4.4 

23 

220  .... 

08 

SURG 

•LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP, 
FOOT.  FEMUR  AGE  0-17. 

.9626 

5.3 

5.3 

27 

221  .... 

08 

SURG 

KNEE  PROCEDURES  W  CC . 

1.7911 

6.7 

9.3 

29 

222  .... 

08 

SURG 

KNEE  PROCEDURES  W/0  CC . . . 

.9852 

3.5 

4.7 

25 

223  .... 

08 

SURG 

MAJOR  SHOULDER/ELBOW  PROC.  OR  OTHER  UPPER 
EXTREMITY  PROC  W  CC. 

.8162 

2.5 

3.2 

18 

224  .... 

08 

SURG 

SHOULDER.  ELBOW  OR  FOREARM  PROC.  EXC 
MAJOR  JOINT  PROC.  W/0  CC. 

.6932 

2.2 

2.7 

13 

225  .... 

08 

SURG 

FOOT  PROCEDURES  . 

.9006 

3.3 

5.1 

25 

226  .... 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W  CC . 

1.3381 

5.0 

7.7 

27 

227  .... 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W/0  CC . 

.6999 

2.4 

3.2 

20 

228  .... 

08 

SURG 

MAJOR  THUMB  OR  JOINT  PROC,  OR  OTH  HAND  OR 
WRIST  PROC  W  CC. 

.8409 

2.3 

3.5 

24 

229  .... 

08 

SURG 

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC. 
W/0  CC. 

.5964 

1.9 

2.5 

15 

230  .... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF 
HIP  &  FEMUR. 

.9145 

3.5 

5.5 

26 

231  .... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES 
EXCEPT  HIP  &  FEMUR. 

1.1275 

3.5 

5.4 

25 

232  .... 

08 

SURG 

ARTHROSCOPY  . 

1.1560 

3.2 

5.8 

25 

233  .... 

08 

SURG 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 
PROC  W  CC. 

1.9051 

7.4 

10.6 

1  29 

i' 

i 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

234  .... 

08 

SURG 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 
PROC  W/0  CC. 

.9529 

3.5 

4.8 

26 

235  .... 

08 

MED 

FRACTURES  OF  FEMUR  . . 

.8964 

5.7 

8.8 

28 

236  .... 

08 

MED 

FRACTURES  OF  HIP  &  PELVIS  . 

.7772 

5.5 

7.6 

27 

237  .... 

08 

MED 

SPRAINS.  STRAINS.  &  DISLOCATIONS  OF  HIP.  PELVIS 
&  THIGH. 

.5535 

3.7 

5.0 

26 

238  .... 

08 

MED 

OSTEOMYELITIS  . •. . 

1.4939 

9.1 

12.3 

31 

239  .... 

08 

MED 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  & 
CONN  TISS  MALIGNANCY. 

1.0338 

6.8 

9.0 

29 

240  .... 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  W  CC  . . 

1.1889 

6.4 

8.7 

28 

241  .... 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  W/0  CC  . 

.5835 

3.9 

5.2 

26 

242  .... 

08 

MED 

SEPTIC  ARTHRITIS . 

1.1440 

9.3 

29 

243  .... 

08 

MED 

MEDICAL  BACK  PROBLEMS . 

.7122 

6.4 

27 

244  .... 

08 

MED 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  . 

.7346 

6.6 

27 

245  .... 

08 

MED 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/0 
CC. 

.4813 

25 

246  .... 

08 

MED 

NON-SPECIFIC  ARTHROPATHIES  . 

.5529 

26 

247  .... 

08 

MED 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYS¬ 
TEM  &  CONN  TISSUE. 

.5532 

25 

248  .... 

08 

MED 

TENDONITIS.  MYOSITIS  &  BURSITIS  . 

.7117 

5.8 

26 

249  .... 

08 

MED 

AFTERCARE.  MUSCULOSKELETAL  SYSTEM  &  CON¬ 
NECTIVE  TISSUE. 

.6486 

3.4 

25 

250  .... 

08 

MED 

FX.  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT 
AGE  >17WCC. 

.6950 

4.1 

H| 

26 

251  .... 

08 

MED 

FX.  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT 
AGE  >17  W/0  CC. 

.4510 

2.5 

23 

252  .... 

08 

MED 

•FX.  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT 
AGE  0-17. 

.3642 

1.8 

1.8 

15 

253  .... 

08 

MED 

FX.  SPRN.  STRN  &  DISL  OF  UPARM,  LOWLEG  EX 
FOOT  AGE  >17  W  CC. 

.7617 

5.0 

27 

254  .... 

08 

MED 

FX.  SPRN.  STRN  &  DISL  OF  UPARM.  LOWLEG  EX 
FOOT  AGE  >17  W/0  CC. 

.4324 

3.2 

25 

255  .... 

08 

MED 

•FX.  SPRN.  STRN  &  DISL  OF  UPARM.  LOWLEG  EX 
FOOT  AGE  0-17. 

.4831 

2.9 

25 

256  .... 

08 

MED 

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE 
TISSUE  DIAGNOSES. 

.6397 

3.4 

25 

257  .... 

09 

SURG 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  . 

.8843 

3.5 

4.2 

20 

258  .... 

09 

SURG 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC  . 

.6989 

2.7 

3.1 

12 

259  .... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  .... 

.8291 

2.8 

4.1 

25 

260  .... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

.5840 

1.9 

22 

10 

261  .... 

09 

SURG 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BI¬ 
OPSY  &  LOCAL  EXCISION. 

.7432 

2.0 

2.5 

12 

262  .... 

09 

SURG 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIG¬ 
NANCY. 

.6491 

2.5 

3.9 

25 

263  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR 
CELLULITIS  W  CC. 

2.3540 

12.5 

17.6 

35 

264  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR 
CELLULITIS  W/O  CC. 

1.1663 

7.1 

9.6 

29 

265  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER 
OR  CELLULITIS  W  CC. 

1.3953 

5.4 

8.3 

27 

266  .... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER 
OR  CELLULITIS  W/O  CC. 

.7358 

2.9 

4.0 

25 

267  .... 

09 

SURG 

PERIANAL  &  PILONIDAL  PROCEDURES  . 

.6935 

2.6 

4.2 

25 

268  .... 

09 

SURG 

SKIN.  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC 
PROCEDURES. 

.8356 

2.5 

3.9 

25 

269  .... 

09 

SURG 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W  CC  .... 

1.7025 

7.4 

10.9 

29 

270  .... 

09 

SURG 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W/O  CC 

.6610 

2.5 

3.6 

25 

271  .... 

09 

MED 

SKIN  ULCERS . . . 

1.1343 

7.6 

10.0 

30 

272  .... 

09 

MED 

MAJOR  SKIN  DISORDERS  W  CC  . . 

•1.0072 

6.3 

8.2 

28 

273  .... 

09 

MED 

MAJOR  SKIN  DISORDERS  W/O  CC  . . 

.6339 

4.6 

6.1 

27 

274  .... 

09 

MED 

MALIGNANT  BREAST  DISORDERS  W  CC . 

•1.1084 

5.9 

9.2 

28 

275  .... 

09 

MED 

MALIGNANT  BREAST  DISORDERS  W/O  CC  . . 

.5132 

2.6 

4.1 

25 

276  .... 

09 

MED 

NON-MALIGANT  BREAST  DISORDERS  . . 

.6137 

4.0 

5.4 

26 

277  .... 

09 

MED 

CELLULITIS  AGE  >17  W  CC . . 

.8804 

6.2 

7.6 

28 

278  .... 

09 

MED 

CELLULITIS  AGE  >17  W/O  CC  . 

.5850 

4.8 

27 

279  .... 

09 

MED 

CELLULITIS  AGE  0-17 . . 

.6708 

3.7 

22 

280  .... 

09 

MED 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 
>17  W  CC. 

.6729 

4.2 

26 

281  .... 

09 

MED 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE 
>17  W/O  CC. 

4344 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

282  .... 

09 

MED 

•TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE 
0-17. 

.3566 

2.2 

2.2 

19 

283  .... 

09 

MED 

MINOR  SKIN  DISORDERS  W  CC . 

.7155 

4.8 

6.3 

27 

284  .... 

09 

MED 

MINOR  SKIN  DISORDERS  W/0  CC  . 

.4342 

3.3 

4.3 

25 

285  .... 

10 

SURG 

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.  NUTRIT, 

&  METABOL  DISORDERS. 

2.5270 

12.6 

17.5 

35 

286  .... 

10 

SURG 

ADRENAL  &  PITUITARY  PROCEDURES . 

2.2621 

7.6 

9.3 

30 

287  .... 

10 

SURG 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC. 
NUTRIT  &  METAB  DISORDERS. 

2.1035 

11.4 

16.4 

33 

288  .... 

10 

SURG 

O.R.  PROCEDURES  FOR  OBESITY . 

1.9030 

5.8 

8.0 

28 

289  .... 

10 

SURG 

PARATHYROID  PROCEDURES  . 

1.0063 

4.6 

25 

290  .... 

10 

SURG 

THYROID  PROCEDURES  . 

.7931 

15 

291  .... 

10 

SURG 

THYROGLOSSAL  PROCEDURES  . 

.5102 

1.6 

2.0 

9 

292  .... 

10 

SURG 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W 
CC 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W/ 
OCC. 

2.7197 

10.2 

15.0 

32 

293  .... 

10 

SURG 

1.1604 

4.7 

27 

294  .... 

10 

MED 

DIABETES  AGE  >35  . 

.7463 

5.2 

27 

295  .... 

MED 

DIABETES  AGE  0-35  . 

.7433 

3.9 

5.1 

26 

296  .... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 
>17  W  CC. 

.  .9179 

5.4 

■I 

27 

297  .... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 
>17  W/OCC. 

.5305 

3.7 

26 

298  .... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE 
0-17. 

.5421 

2.7 

25 

299  .... 

10 

MED 

INBORN  ERRORS  OF  METABOLISM . 

.8118 

4.3 

6.1 

26 

300  .... 

10 

MED 

ENDOCRINE  DISORDERS  W  CC . . . 

1.0982 

6.3 

8.3 

28 

301  .... 

10 

MED 

ENDOCRINE  DISORDERS  W/0  CC  . 

.6003 

3.7 

4.9 

26 

302  .... 

11 

SURG 

KIDNEY  TRANSPLANT . 

4.1394 

12.6 

14.6 

35 

303  .... 

11 

SURG 

KIDNEY.  URETER  &  MAJOR  BLADDER  PROCEDURES 
FOR  NEOPLASM. 

2.5739 

9.7 

11.6 

32 

304  .... 

11 

SURG 

KIDNEY.  URETER  &  MAJOR  BLADDER  PROC  FOR 
NON-NEOPL  W  CC. 

2.3313 

8.7 

11.7 

31 

305  .... 

11 

SURG 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR 
NON-NEOPL  W/0  CC. 

1.1366 

4.5 

5.6 

26 

306  .... 

11 

SURG 

PROSTATECTOMY  W  CC . 

1.2101 

5.4 

7.3 

27 

307  .... 

11 

SURG 

PROSTATECTOMY  W/0  CC . 

.6619 

3.0 

3.6 

18 

308  .... 

11 

SURG 

MINOR  BLADDER  PROCEDURES  W  CC  . 

1.4465 

5.4 

8.1 

27 

309  .... 

11 

SURG 

MINOR  BLADDER  PROCEDURES  W/0  CC . 

.7971 

2.6 

3.4 

22 

310  .... 

11 

SURG 

TRANSURETHRAL  PROCEDURES  W  CC . 

.9159 

3.5 

5.0 

25 

311 . 

11 

SURG 

TRANSURETHRAL  PROCEDURES  W/0  CC  . 

.5395 

2.0 

2.5 

13 

312  .... 

11 

SURG 

URETHRAL  PROCEDURES.  AGE  >17  W  CC  . 

.8458 

3.5 

5.3 

26 

313  .... 

11 

SURG 

URETHRAL  PROCEDURES.  AGE  >17  W/0  CC  . 

.4774 

2.0 

2.6 

16 

314  .... 

11 

SURG 

•URETHRAL  PROCEDURES,  AGE  0-17 . 

.4503 

2.3 

2.3 

24 

315  .... 

11 

SURG 

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCE¬ 
DURES. 

2.0323 

6.0 

10.7 

28 

316  .... 

11 

MED 

RENAL  FAILURE . 

1.2840 

5.9 

8.4 

28 

317  .... 

11 

MED 

ADMIT  FOR  RENAL  DIALYSIS  . 

.5149 

2.8 

3.9 

25 

318  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC . 

1.1196 

5.5 

8.1 

28 

319  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC  . 

.5530 

2.4 

3.3 

24 

320  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W 
CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/0 
CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 . 

.9451 

5.9 

7.4 

28 

321  .... 

11 

MED 

.6109 

4.4 

5.2 

26 

322  .... 

11 

MED 

.5464 

3.9 

4.7 

25 

323  .... 

11 

MED 

URINARY  STONES  W  CC.  &/OR  ESW  LITHOTRIPSY . 

.7221 

2.9 

3.9 

25 

324  .... 

11 

MED 

URINARY  STONES  W/0  CC . 

.3872 

1.9 

2.3 

12 

325  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 
>17WCC. 

.6476 

3.9 

5.2 

26 

326  .... 

11 

MED 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 
>17  W/OCC. 

.4186 

2.6 

3.4 

22 

327  .... 

11 

MED 

•KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 
0-17. 

.7222 

3.1 

3.1 

25 

328  .... 

11 

MED 

URETHRAL  STRICTURE  AGE  >17  W  CC . 

.6732 

3.5 

4.8 

26 

329  .... 

11 

MED 

URETHRAL  STRICTURE  AGE  >17  W/0  CC . 

.4291 

1.9 

2.5 

15 

330  .... 

11 

MED 

•URETHRAL  STRICTURE  AGE  0-17 . 

.2903 

1.6 

1.6 

9 

331  .... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 
>17  WCC. 

.9943 

5.1 

7.0 

27 

332  .... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE 
>17  W/0  CC. 

.6019 

3.1 

4.3 

25 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

333  .... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  = 
0-17. 

1.0377 

4.9 

7.2 

27 

334  .... 

12 

SURG 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  . 

1.7172 

6.8 

7.5 

24 

335  .... 

12 

SURG 

MAJOR  MALE  PELVIC  PROCEDURES  W/0  CC  . 

1.3447 

5.6 

6.1 

19 

336  .... 

12 

SURG 

TRANSURETHRAL  PROSTATECTOMY  W  CC . 

.8523 

4.0 

4.8 

23 

337  .... 

12 

SURG 

TRANSURETHRAL  PROSTATECTOMY  W/0  CC  . i 

.6130 

3.0 

3.3 

12 

338  .... 

12 

SURG 

TESTES  PROCEDURES.  FOR  MALIGNANCY . = 

.9738 

3.7 

5.7 

26 

339  .... 

12 

SURG 

TESTES  PROCEDURES.  NON-MAUGNANCY  AGE  >17  .. 

.8265 

3.1 

4.4 

25 

340  .... 

12 

SURG 

•TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

.4516 

2.4 

2.4 

13 

341  .... 

12 

SURG 

PENIS  PROCEDURES . 

1.0192 

2.9 

3.8 

24 

342  .... 

12 

SURG 

CIRCUMCISION  AGE  >17  . 

.6689 

2.7 

4.1 

25 

343  .... 

12 

SURG 

•CIRCUMCISION  AGE  0-17 . 

.3945 

1.7 

1.7 

6 

344  .... 

12 

SURG 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCE¬ 
DURES  FOR  MALIGNANCY. 

.9941 

2.7 

3.6 

25 

345  .... 

12 

SURG 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC 
EXCEPT  FOR  MALIGNANCY. 

.7521 

3.1 

4.5 

25 

346  .... 

12 

MED 

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W  CC  .  1 

.9598 

5.3 

7.7 

27 

347  .... 

12 

MED 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/O 
CC 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC  . 

.4899 

2.5 

3.7 

25 

348  .... 

12 

MED 

.6724 

3.7 

5.1 

26 

349  .... 

12 

MED 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC  . . 

.4094 

2.4 

3.2 

22 

350  .... 

12 

MED 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYS¬ 
TEM. 

.6787 

4.5 

5.4 

27 

351  .... 

12 

MED 

•STERILIZATION.  MALE  . 

.3472 

1.3 

1.3 

5 

352  .... 

12 

MED 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  .. 

.5807 

3.2 

4.3 

25 

353  .... 

13 

SURG 

PELVIC  EVISCERATION.  RADICAL  HYSTERECTOMY  & 
RADICAL  VULVECTOMY. 

1.8865 

8.0 

9.8 

30 

354  .... 

13 

SURG 

UTERINE.  ADNEXA  PROC  FOR  NON-OVARIAN/ 
ADNEXAL  MALIG  W  CC. 

1.3747 

5.9 

6.9 

28 

355  .... 

13 

SURG 

UTERINE.  ADNEXA  PROC  FOR  NON-OVARIAN/ 
ADNEXAL  MALIG  W/O  CC. 

.8773 

4.0 

4.3 

,  12 

356  .... 

13 

SURG 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE 
PROCEDURES. 

.7162 

3.2 

3.6 

14 

357  .... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR 
ADNEXAL  MALIGNANCY. 

2.2834 

8.9 

10.9 

31 

358  .... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W 
CC 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/ 
OCC. 

1.1018 

4.7 

5.4 

20 

359  .... 

13 

SURG 

.7987 

3.5 

3.8 

11 

360  .... 

13 

SURG 

VAGINA,  CERVIX  &  VULVA  PROCEDURES . 

.8186 

3.5 

4.3 

22 

361  .... 

13 

SURG 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  . 

1.1047 

3.1 

4.8 

25 

362  .... 

13 

SURG 

•ENDOSCOPIC  TUBAL  INTERRUPTION . 

.5189 

1.4 

1.4 

5 

363  .... 

13 

SURG 

D&C.  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIG¬ 
NANCY. 

.6470 

2.8 

3.7 

21 

364  .... 

13 

SURG 

D&C.  CONIZATION  EXCEPT  FOR  MALIGNANCY . 

.6239 

2.6 

3.7 

25 

365  .... 

13 

SURG 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PRO¬ 
CEDURES. 

1.7127 

6.3 

9.2 

28 

366  .... 

13 

MED 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W 
CC 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O 
CC 

INFECTIONS.  FEMALE  REPRODUCTIVE  SYSTEM  . 

1.2111 

5.9 

9.1 

28 

367  .... 

13 

MED 

1  .4486 

2.3 

3.3 

24 

368  .... 

13 

MED 

;  .9704 

5.6 

7.3 

28 

369  .... 

13 

MED 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYS¬ 
TEM  DISORDERS. 

j  .5095 

2.9 

4.0 

25 

370  .... 

14 

SURG 

CESAREAN  SECTION  W  CC  . 

!  .8976 

4.9 

5.9 

24 

371  .... 

14 

SURG 

CESAREAN  SECTION  W/O  CC  . . . 

.6340 

3.6 

3.8 

9 

372  .... 

14 

MED 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  .... 

.4902 

2.7 

3.4 

17 

373  .... 

14 

MED 

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES 

.3387 

1.9 

2.2 

e 

374  .... 

14 

SURG 

VAGINAL  DELIVERY  W  STERILIZATION  &/OR  D&C  . 

.6152 

2.4 

3.1 

1€ 

375  .... 

14 

SURG 

•VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &/ 
OR  D&C. 

.7101 

4.4 

4.4 

2t 

376  .... 

14 

MED 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O 
O.R.  PROCEDURE. 

.3513 

2.4 

3.4 

21 

377  .... 

14 

SURG 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R. 
PROCEDURE. 

.9762 

3.4 

5.7 

2J 

378  .... 

14 

1  MED 

ECTOPIC  PREGNANCY  . 

.7052 

2.6 

3.0 

'  ie 

379  .... 

14 

1  MED 

THREATENED  ABORTION . 

.3204 

2.1 

2.8 

n 

380  .... 

14 

;  MED 

ABORTION  W/O  D&C  . . . 

.3481 

1.6 

2.1 

11 

381  .... 

14 

1  SURG 

ABORTION  W  D&C.  ASPIRATION  CURETTAGE  OR 
HYSTEROTOMY. 

.4063 

i 

1.7 

2.2 

1 

15 
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Table  S.—List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

382  .... 

14 

MED 

FALSE  LABOR  . . 

.1866 

1.3 

12 

5 

383  .... 

14 

MED 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COM- 
PUCATIONS. 

.4060 

3.0 

4.0 

25 

384  .... 

14 

MED 

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL 
COMPLICATIONS. 

2909 

1.9 

2.5 

15 

386  .... 

16 

•NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER 
ACUTE  CARE  FACILITY. 

12741 

1.8 

1.8 

24 

386  .... 

16 

•EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS 
SYNDROME,  NEONATE. 

3.7999 

17.9 

17.9 

40 

387  .... 

16 

•PREMATURITY  W  MAJOR  PROBLEMS  . .  .. 

1.9028 

13.3 

132 

35 

388  .... 

15 

•PREMATURHY  W/O  MAJOR  PROBLEMS . 

-  12063 

8.6 

8.6 

31 

389  .... 

16 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS . 

12972 

5.6 

7.7 

28 

390  .... 

16 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS  . 

.6386 

3.1 

4.8 

25 

381  .... 

15 

•NORMAL  NEWBORN  . . . 

2311 

3.1 

3.1 

11 

392  .... 

16 

SURG 

SPLENECTOMY  AGE  >17 . . 

32021 

10.1 

132 

32 

393  .... 

16 

SURG 

•SPLENECTOMY  AGE  0-17  . 

1.6839 

9.1 

9.1 

31 

394  .... 

16 

SURG 

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND 
BLOOD  FORMING  ORGANS. 

1.5713 

5.0 

8.5 

27 

386  .... 

16 

MED 

RED  BLOOD  CELL  DISORDERS  AGE  >17 . . 

2118 

4.3 

26 

396  .... 

16 

MED 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 . 

2859 

1.7 

2.1 

13 

397  .... 

16 

MED 

COAGULATION  DISORDERS  . 

12490 

5.0 

a9 

27 

398  .... 

16 

MED 

RETICULOENDOTHEUAL  &  IMMUNITY  DISORDERS  W 

cc 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/ 
OCC. 

12139 

5.8 

7.4 

28 

399  .... 

16 

MED 

.6723 

3.8 

4.8 

26 

400  .... 

17 

SURG 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 

2.5674 

7.6 

11.8 

30 

401  .... 

17 

SURG 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R. 
PROC  W  CC. 

2.4043 

92 

13.7 

31 

402  .... 

17 

SURG 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R. 
PROC  W/O  CC. 

.9212 

3.2 

4.8 

25 

403  .... 

17 

MED 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC . 

.1.6956 

7.4 

10.7 

29 

404  .... 

17 

MED 

LYMPHOMA  18  NON-ACUTE  LEUKEMIA  W/O  CC  . . 

.7571 

3.7 

52 

26 

406  .... 

17 

•ACUTE  LEUKEMIA  WA3  MAJOR  O.R.  PROCEDURE  > 
AGE  0-17. 

1.0840 

■I 

4.9 

27 

406  .... 

17 

SURG 

MYELOPROUF  DISORD  OR  POORLY  DIFF  NEOPL  W 
MAJ  O.R.PROC  W  CC.  * 

2.6496 

12.8 

31 

407  .... 

17 

SURG 

MYELOPROUF  DISORD  OR  POORLY  DIFF  NEOPL  W 
MAJ  O.R.PROC  W/O  CC. 

1.1262 

4.1 

5^ 

26 

408  .... 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 
OTHER  O.R.PROC. 

1.5586 

5.0 

8.4 

27 

409  .... 

17 

MED 

RADIOTHERAPY . 

.9785 

5.4 

7.7 

27 

410  .... 

17 

MED 

CHEMOTHERAPY  W/O  ACUTE  LEUKEI*«A  AS  SECOND¬ 
ARY  DIAGNOSIS. 

.6749 

2.7 

3.3 

20 

411  .... 

17 

MED 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  . 

.4476 

2.7 

3.7 

25 

412  .... 

17 

MED 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  . 

.4515 

2.1 

3.0 

21 

413  .... 

17 

MED 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 
DIAG  W  CC. 

1.3595 

6.8 

9.9 

29 

414  .... 

17 

MED 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 
DIAG  W/O  CC. 

.6704 

3.7 

5.4 

26 

416  .... 

18 

SURG 

O.R.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DIS¬ 
EASES. 

3.5136 

13.4 

18.7 

35 

416  .... 

18 

MED 

SEPTICEMIA  AGE  >17  . 

1.4927 

6.9 

9.5 

29 

417  .... 

18 

MED 

SEPTICEMIA  AGE  0-17  . 

1.4250 

5.2 

7.5 

27 

418  .... 

18 

MED 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  .... 

.9628 

ao 

7.6 

28 

419  .... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC . 

.9293 

a2 

6.6 

27 

420  .... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC . 

.6368 

4.0 

4.9 

26 

421  .... 

18 

MED 

VIRAL  ILLNESS  AGE  >17 . 

.6868 

4.0 

5.1 

26 

422  .... 

18 

MED 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE 
0-17. 

.5859 

a4 

4.3 

25 

423  .... 

18 

MED 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAG¬ 
NOSES. 

1.5846 

7.1 

10.0 

29 

424  .... 

19 

SURG 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MEN¬ 
TAL  ILLNESS. 

2.5573 

13.5 

22.6 

36 

426  .... 

19 

MED 

ACUTE  ADJUST  REACT  &  DISTURBANCES  OF 
PSYCHOSOCIAL  DYSFUNCTION. 

.7079 

4.1 

26 

426  .... 

19 

MED 

DEPRESSIVE  NEUROSES . 

.5960 

27 

427  .... 

19 

MED 

NEUROSES  EXCEPT  DEPRESSIVE  . . 

.5969 

26 

428  .... 

19 

MED 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  . 

.7521 

28 

429  .... 

19 

MED 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  .. 

.9269 

10.4 

29 

430  .... 

19 

MED 

PSYCHOSES  . . . 

.8980 

1  8.0 

11.5 

3C 

45456  Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


Table  5.— list  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

431  .... 

19 

MED 

CHILDHOOD  MENTAL  DISORDERS  . . . 

.6316 

5.2 

7.6 

27 

432  .... 

19 

MED 

OTHER  MENTAL  DISORDER  DIAGNOSES . 

.7538 

4.6 

7.2 

27 

433  .... 

20 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE.  LEFT  AMA 

.3356 

2.8 

4.1 

25 

434  .... 

20 

- 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH 

.7235 

4.9 

6.7 

27 

SYMPT  TREAT  W  CC. 

435  .... 

20 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH 

.4372 

5.5 

26 

SYMPT  TREAT  W/O  CC. 

436  .... 

20 

ALC/DRUG  DEPENDENCE  W  REHABILITATION  THER- 

.9156 

17.2 

36 

APY. 

437  .... 

20 

ALC/DRUG  DEPENDENCE.  COMBINED  REHAB  & 

.9021 

13.6 

34 

DETOX  THERAPY. 

438  .... 

NO  LONGER  VALID . . 

.0000 

.0 

0 

439  .... 

21 

SURG 

SKIN  GRAFTS  FOR  INJURIES  . 

1.3295 

5!^ 

8.9 

28 

440  .... 

21 

SURG 

WOUND  DEBRIDEMENTS  FOR  INJURIES . 

1.7495 

11.2 

29 

441  .... 

21 

SURG 

HAND  PROCEDURES  FOR  ItJJURIES . 

.7840 

3.5 

24 

442  .... 

21 

SURG 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W  CC  . 

2.0135 

5.8 

9.5 

28 

443  .... 

21 

SURG 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/O  CC  . 

.7547 

2.4 

3.3 

24 

444  .... 

21 

MED 

TRAUMATIC  INJURY  AGE  >17  W  CC  . 

.7399 

4.6 

6.2 

27 

445  .... 

21 

MED 

TRAUMATIC  INJURY  AGE  >17  W/O  CC  . 

.4640 

3.1 

4.0 

25 

446  .... 

21 

MED 

•TRAUMATIC  INJURY  AGE  0-17  . 

.4995 

2.4 

22 

447  .... 

21 

MED 

ALLERGIC  REACTIONS  AGE  >17  . 

.4676 

3.1 

20 

448  .... 

21 

MED 

•ALLERGIC  REACTIONS  AGE  0-17 . 

.3614 

2.9 

17 

449  .... 

21 

MED 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W 

.7801 

5.1 

26 

450  .... 

21 

MED 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/ 

.4168 

2.7 

17 

OCC. 

451  .... 

21 

MED 

•POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17  . 

1.0341 

2.1 

2.1 

17 

452  .... 

21 

MED 

COMPLICATIONS  OF  TREATMENT  W  CC . 

.8577 

4.0 

5.6 

26 

453  .... 

21 

MED 

COMPLICATIONS  OF  TREATMENT  W/O  CC  . . 

A355 

2.6 

3.4 

22 

454  .... 

21 

MED 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W 

.8864 

4.1 

6.4 

26 

455  .... 

21 

MED' 

V/O. 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG 

.4379 

2.2 

3.2 

24 

W/O  CC. 

456  .... 

22 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 

2.1721 

10.2 

27 

FACILITY.  • 

457  .... 

22 

MED 

EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE  . 

1.6307 

5.6 

25 

458  .... 

22 

SURG 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT  . 

3.5089 

14.0 

19.8 

36 

469  .... 

22 

SURG 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT 

1.7543 

8.5 

12.5 

30 

OR  OTHER  O.R.  PROC. 

460  .... 

22 

MED 

NON-EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE . 

1.0023 

5.8 

8.0 

28 

461  .... 

23 

SURG 

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W 

.9432 

2.5 

5.2 

24 

HEALTH  SERVICES. 

462  .... 

23 

MED 

REHABILITATION  . 

1.6623 

13.4 

16.7 

35 

463  .... 

23 

MED 

SIGNS  &  SYMPTOMS  W  CC  . . . 

.7170 

4.5 

6.0 

26 

464  .... 

23 

MED 

SIGNS  &  SYMPTOMS  W/O  CC . 

.4740 

3.1 

4.1 

25 

465  .... 

23 

MED 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SEC- 

.4464 

2.0 

3.2 

23 

ONDARY  DIAGNOSIS. 

466  .... 

23 

MED 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SEC- 

.5319 

2.4 

4.9 

24 

ONDARY  DIAGNOSIS. 

467  .... 

23 

MED 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS . 

.3722 

2.6 

5.1 

25 

468  .... 

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 

3.5769 

12.4 

17.7 

34 

mu 

CIPAL  DIAGNOSIS. 

469  .... 

“PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  Dl- 

.0000 

.0 

.0 

0 

mil 

AGNOSIS. 

470  .... 

“UNGROUPABLE . 

.0000 

0 

n 

0 

471  .... 

08 

SURG 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF 

3.7499 

9.4 

31 

LOWER  EXTREMITY. 

472  .... 

22 

SURG 

EXTENSIVE  BURNS  W  O.R.  PROCEDURE . 

11.6375 

15.9 

38 

473  .... 

17 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE 

3.6120 

9.3 

16.3 

31 

>17. 

474  .... 

NO  LONGER  VALID . 

.0000 

.0 

.0 

0 

475  .... 

04 

MED 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILA- 

3.7005 

9.5 

13.7 

31 

TOR  SUPPORT. 

476  .... 

SURG 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 

2.2327 

12.3 

15.6 

34 

CIPAL  DIAGNOSIS. 

477  .... 

SURG 

NON-EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO 

1.5221 

5.8 

28 

PRINCIPAL  DIAGNOSIS. 

478  .... 

05 

SURG 

OTHER  VASCULAR  PROCEDURES  W  CC  . 

2.2227 

6.3 

28 

479  .... 

05 

SURG 

OTHER  VASCUUR  PROCEDURES  W/O  CC  . . . 

1.3503 

3.9 

5.1 

26 

480  .... 

SURG 

LIVER  TRANSPLANT . 

18.2581 

27.1 

34.7 

49 
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Table  5.— List  of  Diagnosis  Related  Gfkxjps  (DRGS),  Relative  Weighting  Factors,  Geometric  Mean  Length 
OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment  System— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

Outlier 

threshold 

481  .... 

SURG 

RONE  MARROW  TRAN.RPt  ANT . 

15.3076 

358 

39.4 

57 

482  .... 

■mNI 

SURG 

TRACHEOSTOMY  FOR  FACE.  MOUTH  &  NECK  DIAG- 

3.6730 

13J 

17.4 

35 

■m 

NOSES. 

483  .... 

SURG 

TRACHEOSTOMY  EXCEPT  FOR  FACE.  MOUTH  &  NECK 

16.8772 

41.9 

,  54.1 

64 

DIAGNOSES. 

484  .... 

24 

SURG 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  _ 

5.9807 

128 

202 

35 

485  .... 

24 

SURG 

UMB  REATTACHMENT.  HIP  AND  FEMUR  PROC  FOR 

3.1540 

11.4 

14.4 

33 

MULTIPLE  SIGNinCANT  TRAUM. 

486  .... 

24 

SURG 

OTHER  O.R.  PROCEDURES  FOR  MULTIPLE  SIGNIFI- 

4J514 

10.5 

16.8 

32 

CANT  TRAUMA. 

487  .... 

24 

MED 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  _  __ 

1.9336 

6.9 

108 

29 

488  .... 

25 

SURG 

HIV  W  EXTENSIVE  O.R.  PROCEDURE  _ 

4.3854 

15.1 

21.5 

37 

489  .... 

25 

MED 

HIV  W  MAJOR  RELATED  CONDfRON _ 

1.8158 

88 

12.5 

30 

490  .... 

25 

MED 

HIV  W  OR  W/0  OTHER  RELATED  CONDITION _ 

1.0630 

5.1 

8.0 

27 

491  .... 

08 

SURG 

MAJOR  JOINT  &  UMB  REATTACHMENT  PROCEDURES 

1.6235 

5.3 

24 

OF  UPPER  EXTREMITY. 

492  .... 

17 

MED 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECOND- 

3.6804 

16.9 

33 

ARY  DIAGNOSIS. 

493  .... 

07 

SURG 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C.D.E.  W 

1.5813 

4.3 

6.1 

26 

CC. 

494  .... 

07 

SURG 

LAPAROSCOPIC  (>^>:>LeCYSTECTOMY  W/0  C.D.E.  W/0 

J462 

1.7 

2.3 

14 

CC. 

495  .... 

SURG 

lllNfiTRANRPl  ANT  . . 

128346 

20.2 

26.3 

42 

*  Medicare  data  have  been  supplemented  by  data  from  Matylarxf  and  Michigan  for  low  volume  DRGS. 

**  DRGS  469  and  470  contain  cases  which  could  not  be  assigned  to  valid  DRGS. 

Note:  Geometric  mean  is  used  only  to  determine  paymerit  for  transfer  cases. 

Note:  Arithmetic  mean  is  used  only  to  determine  payment  for  outlier  cases. 

Note:  Relative  Weights  are  based  on  Medicare  pkient  data  and  may  not  be  appropriate  for  other  patients. 

Table  6a.— New  Diagnosis  Codes 


Diagnosis 

code 


Description 


CC 


MDC 


DRG 


25 

489,  490 

07 

205,206 

15 

387,389’ 

07 

205,  206 

15 

387,389’ 

07 

205,206 

15 

387,389’ 

07 

205,206 

15 

387,389’ 

msM 

205,  206 

15 

387,389’ 

Ha 

205,206 

15 

387,389’ 

19 

431 

19 

431 

19 

431 

01 

34,35 

01 

34,35 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

12 

01 

9 

01 

9 

042 

070.22 


070.23 

070.32 

070.33 

070.44 

070.54 

31Z81 

312.82 

312.89 

333.92 

333.93 
342.00 
342.01 
^.02 

342.10 

342.11 

342.12 
342 JO 
342J1 

342.82 

342.90 
342J1 
342.92 
344 JO 
344.01 


Human  immunodeficiericy  virus  (HIV)  disease . . . 

Chror^  viral  hepatitis  B  with  hepatic  coma  without  mention  of  hepatitis 
delta . 

Chronic  viral  hepatitis  B  with  hepatic  coma  with  hepatitis  delta  . 

Chronic  viral  hepatitis  B  without  mention  of  hepatic  coma  without  mention 
of  hepatitis  delta  . . . . ...» . 

Chronic  viral  hepatitis  B  without  mention  of  hep>atic  coma  with  hepatitis 
delta  . . . . . . 

Chronic  hepatitis  C  with  hepatic  coma . 

Chronic  hepatitis  C  without  mention  of  hepatic  coma . . . 

Conduct  disorder,  childhood  onset  type . 

CorxJuct  (fisorder,  adolescent  offset  type . . 

Other  specified  conduct  disorder,  not  elsewhere  dasstfied . 

Neurol^Jtic  malignant  syndrome  . . 

Berrign  shuddering  attacks  . 

Racdd  hemiplegia  and  hemiparesis  affecting  unspecified  side  . 

Flaccid  hemiplegia  and  hemiparesis  affecting  domirrant  side . 

Flaccid  hemiplegia  and  hemiparesis  affecting  nondominant  side . 

Spastic  hemiplegia  and  hemiparesis  affecting  unspecified  side . . . 

Spastic  hemiplegia  and  hemiparesis  affect  dominant  side  . . . . . 

Spastic  hemiple^a  and  hemiparesis  affectmg  nondominant  side  . . 

Other  specified  hemiplegia  and  hemiparesis  affecting  unspecified  side  . . 

Other  specified  hemiplegia  and  hemiparesis  affecting  dominant  side _ _ 

Other  specified  hemiplegia  arxf  hemiperesis  affecting  nondominant  side  . — 

Urrspecified  hemiple^  and  hemiparesis  affecting  unspecified  side  . . 

Unspecified  hemiplegia  and  hemiparesis  affecting  dominant  side  . . 

Unspecified  hemiplegta  and  hemiparesis  affecting  nondominant  side  . 

Quadriplegia,  unspecified  . . . — 

Quadriptegia,  Cl -04,  complete . 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagnosis 

code 

Description 

CC 

MDC 

DRG 

344.02 

QuacMplegia,  C1-C4,  lrxx)mplete . . . 

Y 

01 

9 

344.03 

Quadriplegia,  C5-C7,  complete . 

Y 

01 

9 

344.04 

Quadriplegia,  C5-C7,  incomplete . . . 

Y 

01 

9 

344.09 

Other  quadriplegia  . . . . 

Y 

01 

9 

344.30 

Monoplegia  of  lower  limb  affecting  unspecified  side . 

N 

01 

34,35 

344.31 

Monoplegia  of  lower  limb  affecting  dominant  side . . . 

N 

01 

34,35 

344.32 

Monople^  of  lower  limb  affecting  nondominant  side . . . 

N 

01 

34,35 

344.'40 

Monoplegia  of  upper  limb  affecting  unspecified  side . 

N 

01 

34,35 

344.41 

Monoplegia  of  upper  limb  affecting  dominant  side . 

N 

01 

34,35 

344.42 

Monoplegia  of  upper  limb  affecting  nondominant  side . 

N 

01 

34,35 

414.00 

Coronary  atherosclerosis  of  unspecified  vessel . 

N 

05 

132,  133 

414.01 

Coronary  atherosclerosis  of  native  coronary  vessel  . 

N 

05 

132,  133 

414.02 

Coronary  atherosclerosis  of  autologous  vein  bypass  graft . 

N 

05 

132,  133 

414.03 

Coronary  atherosclerosis  of  nonautotogous  biological  bypass  graft . 

N 

05 

132,  133 

440.30 

Atherosclerosis  of  unspecified  bypass  graft  of  the  extremities . 

N 

05 

130,  131 

440.31 

Atherosclerosis  of  autologous  vein  bypass  graft  of  the  extremities . 

N 

05 

130,  131 

440.32 

Atherosclerosis  of  nonautologous  biological  bypass  graft  of  the  extremities 

N 

05 

130,  131 

441.00 

Dissecting  aortic  aneurysm  of  unspecified  site  . 

Y 

05 

121,  130,  131 

441.01 

Dissecting  thoracic  aortic  aneurysm . 

Y 

05 

121,  130,  131 

441.02 

Dissecting  abdominal  aortic  aneurysm . 

Y 

05 

12l|  130|  131 

441.03 

Dissecting  thoracoabdominal  aortic  aneurysm . 

Y 

05 

121,  130,  131 

512.1 

Iatrogenic  pneumothorax  . 

Y 

04 

94.  95 

536.3 

Gastroparesis . . . 

N 

06 

182,  183,  184 

556.0 

Ulcerative  enterocolitis . 

N 

06 

179 

556.1 

Ulcerative  ileocolitis  . . . 

N 

06 

179 

556.2 

Ulcerative  proctitis . 

N 

06 

179 

556.3 

Ulcerative  proctosigmoiditis . 

N 

06 

179 

556.4 

Pseudopolyposis  of  colon . 

N 

06 

179 

556.5 

Left'Sided  ulcerative  colitis . 

N 

06 

179 

556.6 

Universal  ulcerative  colitis  . . . 

N 

06 

179 

556.8 

Other  ulcerative  colitis  . . . 

N 

06 

179 

556.9 

Ulcerative  colitis,  unspecified . 

N 

06 

179 

593.70 

Vesicoureteral  reflux  unspecified  or  without  reflux  nephropathy . 

N 

11 

331,332,333 

593.71 

Vesicoureteral  reflux  with  reflux  neuropathy,  unilateral . . . 

N 

11 

331,332,333  s. 

593.72 

Vesicoureteral  reflux  with  reflux  nephropathy,  bilateral . 

N 

11 

331,332,  333 

593.73 

Other  vesicoureteral  reflux  with  reflux  nephropathy . . 

N 

11 

331,332,333 

669.43 

Other  complications  of  obstetrical  surgery  and  procedures,  antepartum 

condition  or  complication . 

N 

14 

383,  384 

677 

Late  effect  of  complication  of  pregnancy,  childbirth,  the  puerperium  . 

N 

14 

469 

702.11 

Inflamed  seborrheic  keratosis . 

N 

09 

283,  284 

702.19 

Other  seborrheic  keratosis . 

N 

09 

283,  284 

709.00 

Dyschromia,  unspecified . 

N 

09 

283,  284 

709.01 

Vitiligo . 

N 

09 

283,  284 

709.09 

Other  dyschromia . . . 

N 

09 

283,284 

759.83 

Fragile  X  syndrome . . . 

N 

15 

390 

760.76 

Diefhylstilb^trol  [DES)  exposure  affecting  fetus  or  newborn  via  placenta  or 

breast  milk . 

N 

15 

390 

781.8 

Neurologic  neglect  syrxlrome . 

N 

01 

34,  35 

787.01 

Nausea  with  vomiting . 

N 

06 

18?  188  184 

787.02 

Nausea  alone . 

N 

06 

18?  183  184 

787.03 

Vomiting  alone  . . . 

N 

06 

I82!  183|  184 

789.00 

Abdominal  pain,  unspecified  site . 

N 

06 

182,  183,  184 

789.01 

Abdominal  pain,  right  upper  quadrant . 

N 

06 

182,  183,  184 

789.02 

Abdominal  pain,  left  upper  quadrant  . 

N 

06 

182,  183,  184 

789.03 

Abdominal  pain,  right  tower  quadrant . 

N 

06 

182,  183,  184 

789.04 

Abdominal  pain,  left  tower  quadrant . 

N 

06 

182,  183,  184 

789.05 

Abdominal  pain,  periumbilic . 

N 

06 

182,  183,  184 

789.06 

Abdominal  pain,  epigastric . 

N 

06 

182,  183,  184 

789.07 

Abdominal  pain,  generalized  . 

N 

06 

182,  183,  184 

789.09 

Abdominal  pairv  other  specified  site . 

N 

06 

18?  183  184  It, 

789.30 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  unspecified  site . 

N 

06 

182,  183!  184 

789.31 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  right  upper  quadrant  . 

N 

06 

182,  183,  184 

789.32 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  left  upper  quadrant  . 

N 

06 

182,  183,  184 

789.33 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  right  tower  quadrant . 

N 

06 

182,  183,  184 

789.34 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  left  tower  quadrant . 

N 

06 

182,  183,  184 

789.35 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  periumbilic . 

N 

06 

182,  183,  184 

789.36 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  epigastric . . . 

N 

06 

182,  183,  184 

789.37 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  generalized  . 

N 

06 

182,  183,  184 

789.39 

Abdominal  or  pelvic  swelling,  mass,  or  lump,  other  specified  site . 

N 

06 

182,  183,  184 

789.40 

Abdominal  rigidity,  unspecified  site  . 

N 

06 

188,  189,  190 

789.41 

Abdominal  rigidity,  right  upper  quadrant . 

N 

06 

188,  189,  190 
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Diagnosis 

code 

Description 

CC 

MDC 

DRG 

789.42 

Abdominal  rigidity,  left  upper  quadrant . 

N 

06 

188,  189,  190 

789.43 

Abdominal  rigidity,  right  lower  quadrant . . . 

N 

06 

188,  189, 190 

789.44 

Abdominal  rigidity,  left  lower  quadrant  . 

N 

06 

188, 189, 190 

789.45 

Abdominal  rigidity,  periumbilic  . 

N 

06 

188,  189,  190 

789.46 

Abdominal  rigidity,  epigastric . 

N 

06 

188,  189, 190 

789.47 

Abdominal  rigidity,  generalized . 

N 

06 

188,  189, 190 

789.49 

Abdominal  rigidity,  other  specified  site . . 

N 

06 

188,  189,  190 

789.60 

Abdominal  tenderness,  unspecified  site . 

N 

06 

182, 183,  184 

789.61 

Abdominal  tenderness,  right  upper  quadrant . 

N 

06 

182,  183, 184 

789.62 

Abdominal  tenderness,  left  upper  quadrant  . 

N 

06 

182, 183,  184 

789.63 

Abdominal  tenderness,  right  lower  quadrant . 

N 

06 

182,  183,  184 

789.64 

Abdominal  tenderness,  left  lower  quadrant . 

N 

06 

182, 183,  184 

789.65 

Abdominal  tenderness,  periumbilic . 

N 

06 

182, 183,  184 

789.66 

Abdominal  tenderness,  epigastric . 

N 

06 

182,  183,  184 

789.67 

Abdominal  tenderness,  generalized  . 

N 

06 

182, 183,  184 

789.69 

Abdominal  tenderness,  other  specified  site . 

N 

06 

182,  183,  184 

795.71 

Nonspecific  serologic  evidence  of  human  immunodeficiency  virus  [HIV] . 

N 

16 

398,  399 

795.79 

Otfier  and  unspecified  nonspecific  immunological  findings . 

N 

16 

398,  399 

909.5 

Late  effect  of  adverse  effect  of  drug,  medicinal  or  biological  substance . 

N 

21 

454,  455 

996.04 

Mechanical  complication  of  automatic  implantable  cardiac  defibrillator . 

05 

138,  139 

998.81 

Enphysema  (subcutaneous)  resulting  from  procedure . 

21 

452,  453 

998.82 

Cataract  fragments  in  eye  following  cataract  surgery . 

02 

46,  47,  48 

998.89 

Other  specified  complications  of  procedures  not  elsewhere  classified . 

21 

452,  453 

V03.81 

Prophylactic  vaccination  against  Hemophilus  influenza,  type  B  [Hib] . 

N 

23 

467 

V03.82 

Pro^ylactic  vaccination  against  Streptococcus  pneumoniae . 

N 

23 

467 

V03.89 

Other  specified  prophylactic  vaccination  against  single  bacterial  disease  .... 

N 

23 

467 

V06.5 

Prophylactic  vaccination  against  Tetanus-diphtheria  [Td) . 

N 

23 

467 

V06.6 

Prophylactic  vaccination  against  Streptococcus  pr>eumoniae  and  influenza  . 

N 

23 

467 

V07.31 

Prophylactic  fluoride  administration . 

N 

23 

467 

V07.39 

Other  prophylactic  cherrwtherapy . 

N 

23 

467 

V08 

Asymptomatic  human  immunodeficiency  virus  [HIV]  infection  status . 

N 

18 

421,422 

VI  2.00 

Personal  history  of  unspecified  infectious  and  parasitic  disease . 

N 

23 

467 

V12.01 

Personal  history  of  tuberculosis . 

N 

23 

467 

VI  2.02 

Personal  history  of  poliomyelitis . 

N 

23 

467 

V12.03 

Personal  history  of  malaria . 

N 

23 

467 

VI  2.09 

Personal  history  of  other  specified  infectious  and  parasitic  disease  . 

N 

23 

467 

VI  2.70 

Personal  history  of  unspecified  digestive  disease . 

N 

23 

467 

V12.71 

Personal  history  of  peptic  ulcer  disease . 

N 

23 

467 

V12.72 

Personal  history  of  colonic  polyps . 

N 

23 

467 

VI  2.79 

Personal  history  of  other  specified  digestive  system  diseases . 

N 

23 

467 

V13.00 

Personal  history  of  unspecified  urinary  disorder  . 

N 

23 

467 

V13.01 

Personal  history  of  urinary  calculi . . . 

N 

23 

467 

VI  3.09 

Personal  history  of  other  specified  urinary  system  disorders  . 

N 

23 

467 

VI  5.82 

History  of  tobacco  use . 

N 

23 

467 

V29.2 

Observation  and  evaluation  of  newborn  for  suspected  respiratory  condition 

N 

23 

467 

V43.60 

Unspecified  joint  replacement  status . 

N 

08 

256 

V43.61 

Shoulder  joint  replacement  status . . . . . 

N 

08 

256 

V43.62 

Elbow  joint  replacement  status . 

N 

08 

256 

V43.63 

Wrist  joint  replacement  status  . 

N 

08 

256 

V43.64 

Hip  joint  replacement  status . . . 

N 

08 

256 

V43.65 

Knee  joint  replacement  status . 

N 

08 

256 

V43.66 

Ankle  joint  r^acement  status . 

N 

08 

256 

V43.69 

Other  joint  replacement  status . 

N 

08 

256 

V45.00 

Unspecified  cardiac  device  in  situ . 

N 

23 

467 

V45.01 

Cardiac  pacemaker  in  situ . 

N 

23 

467 

V45.02 

Automatic  implantable  cardiac  defibrillator  in  situ . 

N 

23 

467 

V45.09 

Other  specified  cardiac  device  in  situ  . . 

N 

23 

467 

V45.51 

Presence  of  intrauterine  contraceptive  device  . 

N 

23 

467 

V45.52 

Presence  of  subdermal  contraceptive  implant  . 

N 

23 

467 

V45.59 

Presence  of  other  contraceptive  device . 

N 

23 

467 

V45.82 

Percutaneous  transluminal  coronary  angioplasty  status . 

N 

23 

467 

V49.60 

Unspecified  level  upper  limb  amputation  status . 

N 

23 

467 

V49.61 

Thumb  amfHJtation  status . 

N 

23 

467 

V49.62 

Other  finger(s)  amputation  status . 

N 

23 

467 

V49.63 

Hand  amputation  status . 

N 

23 

467 

V49.64 

Wrist  amputation  status . 

N 

23 

467 

V49.65 

Below  elbow  amputation  status . 

N 

23 

467 

V49.66 

Above  elbow  arr^utation  status . 

N 

23 

467 

V49.67 

Shoulder  amputation  status . . . 

N 

23 

467 

,  V49.70 

Unspecified  level  lower  limb  amputation  status  . 

N 

23 

467 

^  V49.71 

Great  toe  amputation  status . 

N 

23 

467  4 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagnosis 

code 

Description 

CC 

MDC 

DRG 

V49.72 

Other  toe(s)  amputation  status . 

N 

23 

467 

V49.73 

Foot  amputation  status . . . . 

N 

23 

467 

V49.74 

Ankle  amputation  status  . . 

N 

23 

467 

V49.75 

Below  knee  amputation  status . 

N 

23 

467 

V49.76 

V49.77 

Above  knee  amputation  status . 

N 

23 

467 

Hip  amputation  status  . . . . 

N 

23 

467 

V50.41 

V50.42 

Prophylactic  breast  removal  . . 

N 

09 

276 

Prophylactic  ovary  removal  . . 

N 

13 

358,  359,  369 

V50.49 

Othw  prophylactic  organ  removal  . . . 

N 

23 

467 

V53.31 

Fitting  and  adjustment  of  cardiac  pacemaker  . 

N 

05 

144, 145 

V53.32 

Fitting  and  adjustment  of  automatic  implantable  cardiac  defibrillator . 

N 

05 

144,  145 

V53.39 

Fitting  and  adjustment  of  other  cardiac  device  . 

N 

05 

144, 145 

V57.21 

Encounter  for  occupational  therapy . 

N 

23 

462 

V57.22 

Encounter  for  vocational  therapy . . 

N 

23 

462 

V58.41 

Encourrter  for  planned  post-operative  wound  closure . 

N 

23 

465,466 

V58.49 

Other  specified  aftercare  following  surgery . 

N 

23 

465,466 

V58.81 

Encounter  for  removal  of  vascular  catheter  . . . . 

N 

23 

465,466 

V58.89 

Other  specified  aftercare  . :. . . . . . 

N 

23 

465, 466  . 

V65.40 

Other  urrspecified  coimseiing  . . . . 

N 

23 

467  ’ 

V65.41 

Exercise  counseling -  - - -  — . 

N 

23 

467 

V65.42 

Counseling  on  substance  use  and  abuse . . . 

N 

23 

467 

V65.43 

Courtseling  on  injury  prevention . 

N 

23 

467 

V65.44 

Human  irnmurrodeficiency  virus  [HIV]  counseling . . . 

N 

23 

467 

V65.45 

Counseling  on  other  sexually  transmitted  diseases . . . 

N 

23 

467 

V65.49 

Other  specified  counseling  . . . . . 

N 

23 

467 

V69.0 

Lack  of  physical  exercise _ _ _ 

N 

23 

467 

V69.1 

Inappropriate  diet  and  eating  habits . . . 

N 

23 

467 

V69.2 

Hi^i^k  sexual  behavior  - - - 

N 

23 

467 

V69.3 

GaSnblmg  and  betting . 

N 

23 

467 

V69.8 

Other  problems  related  to  lifestyle . . . . 

N 

23 

467 

V69.9 

Unspecified  problem  related  to  lifestyle . . . . . 

N 

23 

467 

'  Diagnosis  code  is  classified  as  a  ‘‘major  problem'’  in  these  DRGs. 


Table  6b.— New  Procedure  Codes 


Procedure 

code 

Desaiption 

OR 

MDC 

34.05 

Opation  nf  plpiirnppritnnpal  $hiint  . 

N 

41.04 

Aiitnlngntj.s  hpmatnpniptir.  .«5tpm  cell  transplant . 

N 

99.28 

Injection  or  infusion  of  biological  response  modifier  [BRM]  as  an 
antineoplastic  agent  . . . .: . . . 

N 

Table  6c.— Invalid  Diagnosis  Codes 

1 

Diagnosis 

code 

Description 

CC 

MDC 

Human  immurKxjeficiency  virus  infection  with  specified  infections _ 

Human  immunodeficiency  virus  infection  causing  other  specified  infectiorrs 
Human  immunodeficiency  virus  infection  with  specified  malignant 

neopl^ms . . . 

Human  immurKXieficiency  virus  infection  with  acquired  invnuno-  deficiency 

syrKtrome,  unspecified  . 

Human  immunodeficiency  virus  infection  causing  lymphadenopathy _ 

Human  immunodeficiency  virus  infection  causing  specified  diseases  of  the 

central  nervous  system . . . 

Human  irrHnunodeficiency  virus  infection  causing  other  disorders  involving 

the  Immune  mechanism  . . . 

Human  immunodeficiency  virus  infection  causing  other  specified  conditions 
Human  immunodeficiency  virus  infection  causing  acquired  immune-  defi¬ 
ciency  syndrome-related  complex,  unspecified  . . . . . . 

Other  hurrran  immurtodeficiertcy  virus  infection  causing  specified  acute  in- 

Human  immunodeficiency  virlis  infection,  unspecified . . . . 

Tobacco  use  disorder,  unspecified . . 

Tobacco  use  disorder,  continuous . . . . 

Tobacco  use  disorder,  episodic . . 

Tobacco  use  disorder.  In  remission . . . . 

Other  specified  disturbances  of  conduct,  not  elsewhere  classified  _ 
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Table  6c.— Invalid  Diagnosis  Codes  Continued 


Diagnosis 

code 

Description 

CC 

MDC 

DRG 

342.0 

Flaccid  hemiplegia . 

N 

01 

12 

342.1 

Spastic  hemiplegia . . . 

N 

01 

12 

342.9 

Hemiplegia,  unspecified . 

N 

01 

12 

344.0 

Quadriplegia,  unspecified  . 

Y 

01 

9 

344.3 

Monoplegia  of  lower  limb . . . 

N 

01 

34,35 

344.4 

Monoplegia  of  upper  limb . | 

N 

01 

34,35  . 

414.0 

Coronary  atherosclerosis . 

N 

05 

132,  133 

441.0 

Dissecting  aortic  aneurysm . 

Y 

,  05 

121, 144,  145 

556 

Idiopathic  proctocolitis . . . 

N 

06 

179 

593.7 

Vesicoureteral  reflux . 

N 

11 

331,332,333 

283,  284 

283,  284 

702.1 

Seborrheic  keratosis . 

N 

09 

709.0 

Dyschromia . 

N 

09 

787.0 

Nausea  and  vomiting . 

N 

06 

182, 183,  184 

789.0 

Abdominal  pain . 

N 

06 

182,  183,  184 

789.3 

Abdominal  or  peivic  swelling,  mass,  or  lump . 

N 

06 

182, 183,  184 

789.4 

Abdominal  rigidity . 

N 

06 

188,  189,  190 

795.7 

Other  nonspecific  immunological  findings . . . 

N 

16 

398,  399 

795.8 

Positive  serological  or  viral  culture  findings  for  human  immuno-  deficiency 
virus  (HIV)  . 

N 

18 

421,422 

998.8 

Other  specified  complications  of  procedures,  not  elsewhere  classified . 

Y 

21 

452,  453 

V03.8 

Other  specified  vaccinations  against  single  bacterial  diseases . 

N 

23 

467 

V07.3 

Other  prophylactic  chemotherapy . 

N 

23 

467 

VI  2.0 

Personal  history  of  infectious  and  parasitic  diseases  . 

N 

23 

467 

V12.7 

Personal  history  of  diseases  of  the  digestive  system . 

N 

23 

467 

VI  3.0 

Personal  history  of  disorders  of  the  urinary  system . ; . 

N 

23 

467 

V43.6 

Joint  replacement  status . 

N 

08 

256 

V45.0 

Cardiac  pacemaker  in  situ . 

N 

23 

467 

V45.5 

Presence  of  intrauterine  contraceptive  device  . 

N 

23 

467 

V53.3 

Fitting  and  adjustment  of  cardiac  pacemaker  . 

N 

05 

144, 145 

V57.2 

Occupational  therapy  and  vocational  rehabilitation . 

N 

23 

462 

V58.4 

Other  aftercare  following  surgery  . 

N 

23 

465,  466 

V58.8 

Other  specified  aftercare  . . . '. . 

N 

23 

465,  466 

V65.4 

Other  aftercare  following  surgery  . 

N 

23 

465,  466034Y 

^  See  Table  6a  for  new  diagnosis  codes  that  will  be  considered  valid  by  the  FY  1995  GROUPER. 


Table  6d.— Revised  Diagnosis  Code  Titles 


Diagnosis 

Code 

Description 

CC 

MDC 

DRG 

070.20 

Viral  hepatitis  B  with  hepatic  coma,  acute  or  unspecified,  without  mention 

• 

of  hepatitis  delta . 

Y 

07 

205,  206 

15 

387,  389 ’ 

070.21 

Viral  hepatitis  B  with  hepatic  coma,  acute  or  unspecified,  with  hepatitis 

delta . 

Y 

07 

1  205,  206 

15 

387,  389’ 

070.30 

Viral  hepatitis  B  without  mention  of  hepatic  coma,  acute  or  unspecified. 

without  mention  of  hepatitis  delta  . 

Y 

’  07 

205,  206 

15 

387,389’ 

070.31 

Viral  hepatitis  B  without  mention  of  hepatic  coma,  acute  or  unspecified. 

with  hepatitis  delta . 

Y 

07 

205,  206 

15 

387,  389  ’ 

070.41 

Acute  or  unspecified  hepatitis  C  with  hepatic  coma  . 

Y 

07 

205,  206 

15 

387,  389 ’ 

070.42 

Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  with  hepatic 

coma . 

Y 

07 

205,  206 

15 

387,  389 ’ 

070.43 

Hepatitis  E  with  hepatic  coma . 

Y 

07 

205,  206 

15 

387.389’ 

070.49 

Otlier  specified  viral  hepatitis  with  hepatic  coma . 

Y 

07 

205,  206 

15 

387,  389’ 

070.51 

Acute  or  unspecified  hepatitis  C  without  mention  of  hepatic  coma  . 

Y 

07 

205,  206 

15 

387,389’ 

070.52 

Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  or  hepatic 

coma . 

Y 

07 

205,  206 

15 

387.389’ 

070.53 

Hepatitis  E  without  mention  of  hepatic  coma . 

Y 

07 

205,  206 

15 

387,  389’ 

070.59 

Other  specified  viral  hepatitis  without  mention  of  hepatic  coma . 

Y 

07 

205,  206 

, 

15 

387,389’ 
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Table  6d.— Revised  Diagnosis  Code  Titles— Continued 


Diagnosis 

Code 

Description 

CC 

MDC 

DRG 

440.20 

Atherosclerosis  of  native  arteries  of  extremities,  unspecified . 

N 

05 

130,  131 

440.21 

Atherosclerosis  of  native  arteries  of  extremities  with  intermittent 

claudication . . . 

N 

05 

130, 131 

440.22 

Atherosclerosis  of  native  arteries  of  extremities  with  rest  pain  . . 

N 

05 

130, 131. 

440.23 

Atherosclerosis  of  native  arteries  of  extremities  with  ulceration . 

N 

05 

130, 131 

440.24 

Atherosclerosis  of  native  arteries  of  extremities  wKh  gangrene . 

05 

130,  131 

15 

387.389’ 

440.29 

Other  atherosclerosis  of  native  arteries  of  extremities . 

05 

130, 131 

770.1 

Meconium  aspiration  syndrome . 

15 

387,389’ 

'  Diagnosis  code  is  classified  as  a  "major  problem"  in  these  DRGs. 


Table  6e.— Revised  Procedure  Code  Titles 


Procedure 

code 

Description 

OR 

MDC 

DRG 

36.01 

Sirtgle  vessel  percutaneous  transluminal  corortary  angioplasty  [PTCA]  or 
coronary  atherectomy  without  mention  of  thrombolytic  agent . 

Y 

05 

106,  112 

36.02 

Single  vessel  percutaneous  transluminal  coronary  angioplasty  [PTCA]  or 
coronary  atherectomy  with  mention  of  thrombolytic  agent . . 

Y 

05 

106, 112 

36.05 

Multiple  vessel  percutaneous  transluminal  coronary  angioplasty  [PTCA]  or 
coronary  atherectomy  performed  during  the  same  operation  with  or  with¬ 
out  mention  of  thrombolytic  agent . 

05 

106, 112 
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'042 

07052 

*07041 

07032 

07054 

*25072 

34402 

29583 

042 

07053 

07022 

07033 

*07989 

44100 

34403 

29584 

'0700 

07054 

07023 

07044 

07022 

44101 

34404 

29590 

07022 

07058 

07032 

07054 

07023 

44102 

34409 

29591 

07023 

0706 

07033 

*07054 

07032 

44103 

44100 

29592 

07032 

0709 

07044 

07020 

07033 

*25073 

44101 

29593 

07033 

78001 

07054 

07021 

07044 

44100 

44102 

29594 

07044 

78003 

*07042 

07022 

07054 

44101 

44103 

29604 

07054 

*07030 

07022 

07023 

*07998 

44102 

*25092 

29614 

•0701 

07022 

07023 

07030 

07022 

44103 

34400 

29634 

07022 

07023 

07032 

07031 

07023 

*25080 

34401 

29644 

07023 

07032 

07033 

07032 

07032 

34400 

34402 

29654 

07032 

07033 

07044 

07033 

07033 

34401 

34403  . 

29664 

07033 

07044 

07054 

07041 

07044 

34402 

34404 

2980 

07044 

07054 

*07043 

07042 

07054 

34403 

34409 

2983 

07054 

*07031 

07022 

07043 

*07999 

34404 

44100 

2984 

*07020 

07022 

07023 

07044 

07022 

34409 

44101 

29900 

07022 

07028 

07032 

07049 

07023  ^ 

44100 

44102 

29910 

07023 

07032 

07033 

07051 

07032 

44101 

44103 

29980 

07032 

07033 

07044 

07052 

07033 

44102 

*25093 

29990 

07033 

07044 

07054 

07053 

07044 

44103 

34400 

*31282 

07044 

07054 

*07044 

07054 

07054 

*25081 

34401 

29500 

07054 

*07032 

07020 

07059 

*1398 

34400 

34402 

29501 

*07021 

07020 

07021 

0706 

042 

34401 

34403 

29502 

07022 

07021 

07022 

0709 

07022 

34402 

34404 

2^3 

07023 

07022 

07023 

78001 

07023 

-  34403 

34409 

29504 

07032 

07023 

07030 

78003 

07032 

34404 

44100 

29510 

07033 

07030 

07031 

*07059 

07033 

34409 

44101 

29511 

07044 

07031 

07032 

07022 

07044 

44100 

44102 

29512 

07054 

07032 

07033 

07023 

07054 

44101 

44103 

29513 

*07022 

07033 

07041 

07032 

*25060 

44102 

*31281 

29514 

07020 

07041 

07042 

07033 

34400 

44103 

29500 

29521 

07021 

07042 

07043 

07044 

34401 

*25082 

29501 

29522 

07022 

07043 

07044 

07054 

34402 

34400 

29502 

29523 

07023 

07044 

07049 

*0706 

34403 

34401 

29503 

29524 

07030 

07049 

07051 

07022 

34404 

34402 

29504 

29530 

07031 

07051 

07052 

07023 

34409 

34403 

29510 

.  29531 

07032 

07052 

07053 

07032 

*25061 

34404 

29511 

29532 

07033 

07053 

07054 

07033 

34400 

34409 

29512 

29533 

07041 

07054 

07059 

07044 

34401 

44100 

29513 

29534 

07042 

07059 

0706 

07054 

34402 

44101 

29514 

29540 

07043 

0706 

0709 

*0709 

34403 

44102 

29521 

29541 

07044 

0709 

78001 

07022 

34404 

44103 

29522 

29542 

07049 

78001 

78003 

07023 

34409 

*25083 

29523 

29543 

07051 

78003 

*07049 

07032 

*25062 

34400 

29524 

29544 

07052 

*07033 

07022 

07033 

34400 

34401 

29530 

29560 

07053 

07020 

07023 

07044 

34401 

34402 

29531 

29561 

07054 

07021 

07032 

07054 

34402 

34403 

29532 

29562 

07059 

07022 

07033 

*07888 

34403 

34404 

29533 

29563 

0706 

07023 

07044 

07022 

34404 

34409 

29534 

29564 

0709 

07030 

07054 

07023 

34409 

44100 

29540 

29570 

78001 

07031 

*07051 

07032 

*25063 

44101 

29541 

29571 

78003 

07032 

07022 

07033 

34400 

44102 

29542 

29572 

*07023 

07033 

07023 

07044 

34401 

44103 

29543 

29573 

07020 

07041 

07032 

07054 

34402 

*25090 

29544 

29574 

07021 

07042 

07033 

*07889 

34403 

34400 

29560 

29580 

07022 

07043 

07044 

07022 

34404 

34401 

29561 

29581 

07023 

07044 

07054 

07023 

34409 

34402 

29562 

29582 

07030 

07049 

*07052 

07032 

*25070 

34403 

29563 

29583 

07031 

07051 

07022 

07033 

44100 

34404 

29564 

29584 

07032 

07052 

07023 

07044 

44101 

34409 

29570 

29590 

07033 

07053 

07032 

07054 

44102 

44100 

29571 

29591 

07041 

07054 

07033 

*07988 

44103 

44101 

29572 

29592 

07042 

07059 

07044 

07022 

*25071 

44102 

29573 

29593 

07043 

0706 

07054 

07023 

44100 

44103 

29574 

29594 

07044 

0709 

*07053 

07032 

44101 

*25091 

29580 

29604 

07049 

78001 

07022 

07033 

44102 

34400 

29581 

29614 

07051 

78003 

07023 

07044 

44103 

34401 

29582 

29634 
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29644 

3432 

34409 

34409 

34400 

*3449 

*4411 

63411 

29654 

34400 

*34290 

*34400 

34401 

34400 

44100 

63412 

29664 

34401 

3432 

3432 

34402 

34401 

44101 

63420 

2980 

34402 

34400 

34400 

34403 

34402 

44102 

63421 

2983 

34403 

34401 

34401 

34404 

34403 

44103 

63422 

2984 

34404 

34402 

34402 

34409 

34404 

*4412 

63430 

29900 

34409 

34403 

34403 

*34432 

34409 

44100 

63431 

29910 

*34201 

34404 

34404 

3432 

.*3488 

44101 

63432 

29980 

3432 

34409 

34409 

34400 

34400 

44102 

63440 

29990 

34400 

*34291 

*34401 

34401 

34401 

44103 

63441 

■31289 

34401 

3432 

3432 

34402 

34402 

*4413 

63442 

29500 

34402 

34400 

34400 

34403 

34403 

44100 

63450 

29501 

34403 

34401 

34401 

34404 

34404 

44101 

63451 

29502 

34404 

34402 

34402 

34409 

34409 

44102 

63452 

29503 

34409 

34403 

34403 

*34440 

*3489 

44103 

63460 

29504 

*34202 

34404 

34404 

3432 

34400 

*4414 

63461 

29510 

3432 

34409 

34409 

34400 

34401 

44100 

63462 

29511 

34400 

*34292 

*34402 

34401 

34402 

44101 

63470 

29512 

34401 

3432 

3432 

34402 

34403 

44102 

63471 

29513 

34402 

34400 

34400 

34403 

34404 

44103 

63472 

29514 

34403 

34401 

34401 

34404 

34409 

*4415 

63480 

29521 

34404 

34402 

34402 

34409 

*34989 

44100 

63481 

29522 

34409 

34403 

34403 

*34441 

34400 

44101 

63482 

29523 

*34210 

34404 

34404 

3432 

34401 

44102 

63490 

29524 

3432 

34409 

34409 

34400 

34402 

44103 

63491 

29530 

34400 

*3430 

*34403 

34401 

34403 

*4416 

.  63492 

29531 

34401 

34400 

3432 

34402 

34404 

'44100 

6390 

29532 

34402 

34401 

34400 

34403 

34409 

44101 

6391 

29533 

34403 

34402 

34401 

34404 

*3499 

44102 

6392 

29534 

34404 

34403 

34402 

34409 

34400 

44103 

6393 

29540 

34409 

34404 

**  34403 

*34442 

34401 

*4417 

6394 

29541 

7817 

34409 

34404 

3432 

34402 

44100 

6395 

29542 

*34211 

*3431 

34409 

34400 

34403 

44101 

6396 

29543 

3432 

34400 

*34404 

34401 

34404 

44102 

6398 

29544 

34400 

34401 

3432 

34402 

34409 

44103 

6399 

29560 

34401 

34402 

34400 

34403 

*44023 

*4419 

64000 

29561 

34402 

34403 

34401 

34404 

7071 

44100 

64001 

29562 

34403 

34404 

34402 

34409 

*44100 

44101 

64003 

29563 

34404 

34409 

34403 

*3445 

44100 

44102 

64080 

29564 

34409 

*3432 

34404 

34400 

44101 

44103 

64081 

29570 

7817 

34400 

34409 

34401 

44102 

*45989 

64083 

29571 

*34212 

34401 

*34409 

34402 

44103 

44100 

64090 

29572 

3432 

34402 

3432 

34403 

4411 

44101 

64091 

29573 

34400 

34403 

34400 

34404 

4413 

44102 

64093 

29574 

34401 

34404 

34401 

34409 

4415 

44103 

64100 

29580 

34402 

34409 

-  34402 

*34460 

4416 

*4599 

64101 

29581 

34403 

*3433 

34403 

34400 

*44101 

44100 

64103 

29582 

34404 

34400 

34404 

34401 

44100 

44101 

64110 

29583 

34409 

34401 

34409 

34402 

44101 

44102 

64111 

29584 

7817 

34402 

*3441 

34403 

44102 

44103 

64113 

29590 

*34280 

34403 

34400 

34404 

44103 

*5120 

64130 

29591 

3432 

34404 

34401 

34409 

4411 

5121 

64131 

29592 

34400 

34409 

34402 

*34461 

4413 

*5121 

64133 

29593 

34401 

*3434 

34403 

34400 

4415 

5120 

64180 

29594 

34402 

34400 

34404 

34401 

4416 

5121 

64181 

29604 

34403 

34401 

34409 

34402 

*44102 

5128 

64183 

29614 

34404 

34402 

*3442 

34403 

44100 

*5128 

64190 

29634 

34409 

34403 

34400 

34404 

44101 

5121 

64191 

29644 

*34281 

34404 

34401 

34409 

44102 

*5178 

64193  * 

29654 

3432 

34409 

34402 

*34481 

44103 

5121 

64240 

29664 

34400 

*3438 

34403 

34400 

4411 

*51889 

64241 

2980 

34401 

34400 

34404 

34401 

4413 

5121 

64242 

2983 

34402 

34401 

34409 

34402 

4415 

*5198 

64243 

2984 

34403 

34402 

*34430 

34403 

4416 

5121 

64244 

29900 

34404 

34403 

3432 

34404 

*44103 

*5199 

64250 

29910 

34409 

34404 

34400 

34409 

44100 

5121 

64251 

29980 

*34282 

34409 

34401 

*34489 

44101 

*5363 

64252 

29990 

3432 

*3439 

34402 

34400 

44102 

5370 

64253 

*33392 

34400 

34400 

34403 

34401 

44103 

*66943 

64254 

7817 

34401 

34401 

34404 

34402 

4411 

63400 

64260 

‘33393 

34402 

34402 

34409 

34403 

4413 

63401 

64261 

7817 

34403 

34403 

*34431 

34404 

4415 

63402 

64262 

*34200 

34404 

34404 

3432 

34409 

4416 

63410 

64263 
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S4264 

66820 

6TO11 

*78931 

9582 

99802 

64270 

66821 

67512 

7895 

9583 

99603 

64271 

66822 

*7100 

*78932 

9584 

99604 

64272 

66823 

7f00 

7895 

9585 

99609 

64273 

66824 

*7101 

*78933 

9587 

9961 

64274 

66880 

7101 

7895 

9954 

9962 

64400 

66881 

*7103 

*78934 

99600 

99630 

64403 

66882 

7103 

7895 

99601 

99639 

64410 

66883 

*7104 

*78935 

99602 

9964 

64413 

66884 

7104 

7895 

99603 

99660 

64660 

66890 

*7108 

*78936 

99604 

99661 

64661 

66891 

7108 

7895 

99609 

99662 

64662 

66892 

*74259 

*78937 

9961 

99663 

64663 

66893 

34400 

7895 

9962 

99664 

64664 

66894 

34401 

*78939 

99630 

99665 

64670 

66910 

MAQ2 

7895 

99639 

99666 

64671 

66911 

34403 

*78940 

9964 

99667 

64673 

66912 

34404 

7895 

99660 

99669 

64730 

66913 

34409 

*78941 

99661 

99670 

64731 

66914 

*7428 

7895 

99662 

99671 

64732 

66930 

34400 

*78942 

99663 

99672 

64733 

66932 

34401 

7895 

99664 

99673 

64734 

66934 

34402 

*78943 

99665 

99674 

64740 

67000 

344(B 

7895 

99666 

99675 

64741 

67002 

34404 

*78944 

99667 

99676 

64742 

67004 

34409 

7895 

99669 

99677 

64743 

67120 

*7429 

*78945 

99670 

99678 

64744 

'  67121 

34400 

7895 

99671 

99679 

64800 

67122 

34401 

*78946 

99672 

99690 

64801 

67123 

34402 

7895 

99673 

99691 

64802 

67124 

34403 

*78947 

99674 

99692 

64803 

67130 

34404 

7895 

99675 

99693 

64804 

67131 

34409 

*78949 

99676 

99694 

64820 

67133 

•75983 

7895 

99677 

99695 

64821 

67140 

42971 

*99604 

99678 

99696 

64822 

67142 

42979 

99600 

99679 

99699 

64823 

67144 

74100 

99604 

99690 

9970 

64824 

67300 

74101 

99660 

99691 

9971 

64830 

67301 

74102 

99661 

99692 

9972 

64831 

67302 

74103 

99662 

99693 

9973 

64832 

67303 

74190 

99669 

99694 

9974 

64833 

67304 

74191 

99670 

99695 

9975 

64834 

67310 

74192 

99672 

99696 

99762 

64850 

67311 

74193 

99674 

99699 

9979 

64851 

67312 

7450 

99679 

9970 

9980, 

64852 

67313 

74510 

*99671 

9971 

9981 

64853 

67314 

74511 

V422 

9972 

9982 

64854 

67320 

74512 

*99680 

9973 

9983 

64860 

,  67321 

74519 

V420 

9974 

9984 

64861 

67322 

7452 

V421 

9975 

9985 

64862 

67323 

7453 

V426 

99762 

9986 

64863 

67324 

7454 

V427 

9979 

9987 

64864 

67330 

74560 

V428 

9980 

99889 

65930 

67331 

74569 

V432 

9981 

9989 

65931 

67332 

7457 

*99681 

9982 

*9989 

65933 

67333 

74601 

V420 

9983 

99604 

66500 

67334 

74602 

*99682 

9984 

99889 

66501 

67380 

7461 

V427 

9985 

*V421 

66503 

67381 

7462 

*99683 

9986 

V432 

66510 

67382 

7463 

V421 

9987 

66511 

67383 

7464 

V432 

99889 

66632 

67384 

7465 

*99684 

9989 

66634 

67400 

7466 

V426 

*99889 

66800 

€7401 

7467 

*99686 

9580 

66801 

€7402 

74B81 

V428 

9581 

66802 

€7403 

74682 

*99689 

9582 

66803 

67404 

74683 

V428 

9583 

66804 

€7410 

74684 

*9979 

9584 

66810 

67412 

74686 

99604 

9585 

66811 

67420 

74711 

99889 

'  9587 

66812 

67422 

74722 

*99881 

9954 

66813 

67424 

*78930 

9580 

99600 

66814 

67510 

7895 

9581 

99601 
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0420 

0433 

0429 

29540 

3440 

9582 

0420 

0439 

0430 

29541 

*3443 

9583 

0421 

0440 

0431 

29542 

3432 

9584 

0422 

0449 

0432 

29543 

3440 

9585 

0429 

*0432 

0433 

29544 

*3444 

9587 

0430 

0420 

0439 

29560 

3432 

9954 

0431 

0421 

0440 

29561 

3440 

99600 

0432 

0422 

0449 

29562 

*3445 

99601 

0433 

0429 

*25060 

29563 

3440 

99602 

0439 

0430 

3440 

29564 

*34460 

99603 

0440 

0431 

*25061 

29570 

3440 

99609 

0449 

0432 

3440 

29571 

*34461 

9961 

*0421 

0433 

*25062 

29572 

3440 

9962 

0420 

0439 

3440 

29573 

*34481 

99630 

0421 

0440 

*25063 

29574 

3440 

99639 

0422 

0449 

3440 

29580 

*34489 

9964 

0429 

*0433 

*25070 

29581 

3440 

99660 

0430 

0420 

4410 

29582 

*3449 

99661 

0431 

0421 

*25071 

29583 

3440 

99662 

0432 

0422 

4410 

29584 

*3488 

99663 

0433 

0429 

*25072 

29590 

3440 

99664 

0439 

0430 

4410 

29591 

*3489 

99665 

0440 

0431 

*25073 

29592 

3440 

99666 

0449 

0432 

4410 

29593 

*34989 

99667 

*0422 

0433 

*25080 

29594 

3440 

99669 

0420 

0439 

3440 

29604 

*3499 

99670 

0421 

0440 

4410 

29614 

3440 

99671 

0422 

0449 

*25081 

29634 

*4410 

99672 

0429 

*0439 

3440 

29644 

4410 

99673 

0430 

0420 

4410 

29654 

4411 

99674 

0431 

0421 

*25082 

29664 

4413 

99675 

0432 

0422 

3440 

2980 

4415 

99676 

0433 

0429 

4410 

2983 

4416 

99677 

0439 

0430 

*25083 

2984 

*4411 

99678 

0440 

0431 

3440 

29900 

4410 

99679 

0449 

0432 

4410 

29910 

*4412 

99690 

*0429 

0433 

*25090 

29980 

4410 

99691 

0420 

0439 

3440 

29990 

*4413 

99692 

0421 

0440 

4410 

*3420 

4410 

99693 

0422 

0449 

*25091 

3432 

*4414 

99694 

0429 

*0440 

3440 

3440 

4410 

99695 

0430 

0420 

4410 

*3421 

*4415 

99696 

0431 

0421 

*25092 

3432 

4410 

99699 

0432 

0422 

3440 

3440 

*4416 

9970 

0433 

0429 

4410 

7817 

4410 

9971 

0439 

0430 

*25093 

*3429 

*4417 

9972 

0440 

0431 

3440 

3432 

4410 

9973 

0449 

0432 

4410 

3440 

*4419 

9974 

*0430 

0433 

*3128 

*3430 

4410 

9975 

0420 

0439 

29500 

3440 

*45989 

99762 

0421 

0440 

29501 

*3431 

4410 

9979 

0422 

0449 

29502 

3440 

*4599 

9980 

0429 

*0449 

29503 

*3432 

4410 

9981 

0430 

0420 

29504 

3440 

*74259 

9982 

0431 

0421 

29510 

*3433 

3440 

9983 

0432 

0422 

29511 

3440 

*7428 

9984 

0433 

0429 

29512 

*3434 

3440 

9985 

0439 

0430 

29513 

3440 

*7429 

9986 

0440 

0431 

29514 

*3438 

3440 

9987 

0449 

0432 

29521 

3440 

*7893 

9988 

*0431 

0433 

29522 

*3439 

7895 

9989 

0420 

0439 

29523 

3440 

*7894 

*9989 

0421 

0440 

29524 

*3440 

7895 

9988 

0422 

0449 

29530 

3432 

*9979 

0429 

*1398 

29531 

3440 

9988 

0430 

0420 

29532 

*3441 

*9988 

0431 

0421 

29533 

3440 

9580 

0432 

0422 

29534 

*3442 

9581 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  FY93  Medpar 

Update  06/94  Grouper  Vi  1.0 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th  1 

percentile 

001  . 

30789 

13.5837 

3 

6 

10 

17 

28 

002  . 

6029 

13.9756 

4 

6 

10 

17 

27 

003  . 

2 

41.5000 

17 

66 

66 

66 

004  . 

5470 

11.0845 

4 

7 

14 

23 

005  . 

64742 

5.8330 

3 

4 

7 

11 

006  . 

526 

3.1920 

1 

1 

2 

4 

7 

007  . 

6971 

17.4116 

2 

5 

10 

19 

35 

008  . 

2267 

4.5368 

1 

1 

3 

6 

10 

009  . 

1636 

9.2219 

2 

4 

6 

11 

17 

010  . . . 

20813 

9.7252 

2 

4 

7 

12 

20 

oil . 

3262 

5.5880 

1 

2 

4 

7 

11 

012  . 

21908 

9.3495 

4 

6 

11 

17 

013  . 

6261 

7.5787 

4 

6 

9 

13 

014  . 

356433 

8.9406 

4 

7 

11 

17 

015  . 

132402 

5.0854 

2 

4 

6 

9 

016  . 

11159 

8.2904 

4 

6 

15 

017  . 

3657 

4.7060 

1 

2 

4 

6 

9 

018  . 

18848 

7.3077 

2 

3 

6 

9 

14 

019  . 

7200 

4.8607 

1 

2 

4 

6 

9 

020  . 

7645 

11.7438 

3 

5 

9 

15 

23 

021  . 

1049 

8.6883 

2 

4 

7 

11 

17 

022  . - . 

3836 

5.5792 

2 

3 

4 

7 

10 

023  . 

4751 

5.7925 

1 

2 

4 

7 

11 

024  . 

55823 

6.8735 

2 

3 

5 

8 

13 

025  . 

21461 

4.2265 

1 

2 

3 

5 

8 

026  . 

42 

4.3095 

1 

2 

2 

4 

9 

027  . 

3097 

7.8589 

1 

1 

4 

9 

17 

028  . 

9250 

8.5083 

2 

3 

6 

10 

18 

029  . 

3423 

4.6594 

1 

2 

3 

6 

9 

031  . 

3730 

5.9056 

1 

2 

4 

7 

12 

032  . 

2173 

3.5274 

1 

1 

2 

4 

7 

034  . 

15102 

7.7488 

2 

3 

5 

9 

15 

035  . 

3477 

4.9721 

1 

2 

4 

6 

9 

036  . 

16219 

1.8739 

1 

1 

1 

2 

3 

037  . . 

2345 

4.1062 

1 

1 

3 

5 

9 

038  . 

479 

2.7307 

1 

1 

2 

3 

5 

039  . 

5281 

2.0364 

1 

1 

1 

2 

4 

040  . 

2167 

3.6470 

1 

1 

2 

4 

8 

042  . 

13539 

2.3944 

1 

1 

1 

3 

5 

043  . 

146 

4.2466 

1 

2 

3 

5 

7 

044  . 

1707 

6.0521 

2 

3 

5 

8 

11 

045  . 

2453 

4.3343 

1 

2 

4 

6 

8 

046  . . 

3000 

6.3313 

1 

3 

5 

7 

12 

047  . 

1517 

3.9064 

1 

2 

3 

5 

049  . 

2298 

6.9956 

2 

3 

5 

8 

13 

050  . 

4068 

2.3446 

1 

1 

2 

051  . 

413 

3.1017 

1 

1 

2 

052  . 

102 

3.3431 

1 

1 

2 

053  . 

4619 

3.5817 

1 

1 

2 

054  . 

1 

1.0000 

1 

1 

1 

1 

1 

055  . 

2573 

3.0377 

1 

1 

1 

3 

7 

056  . 

850 

3.1753 

1 

1 

2 

4 

7 

057  . 

624 

5.3333 

1 

2 

3 

6 

11 

059  . 

128 

2.3750 

1 

1 

1 

2 

4 

060  . 

2 

2.5000 

2 

2 

3 

3 

3 

061  . 

298 

5.2148 

1 

1 

2 

7 

12 

063  . 

4536 

5.3450 

1 

2 

3 

6 

10 

064  . 

3756 

8.3568 

1 

2 

5 

10 

18 

065  . 

34411 

3.8766 

1 

2 

3 

5 

7 

066  . 

7620 

4.0371 

1 

2 

3 

5 

7 

067  . 

463 

4.7451 

2 

3 

4 

6 

9 

068  . 

12598 

5.4822 

2 

3 

4 

7 

10 

069  . 

3725 

4.2545 

2 

2 

4 

5 

7 

070  . 

36 

4.3056 

1 

2 

4 

5 

7 

071  . 

138 

4.2174 

2 

2 

3 

5 

8 

072  . 

623 

4.3900 

1 

2 

3 

5 

9 

073  . 

6364 

5.6578 

1 

2 

4 

7 

11 

075  . 

37044 

12.6528 

5 

7 

9 

15 

24 

076  . . 

38643 

14.2046 

3 

6 

11 

17 

27 

077  . 

2854 

6.0266 

1 

2 

4 

8 

13 

f 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

078  . . . 

27188 

9.3107 

4 

6 

8 

11 

15 

079  . . . 

176402 

10.8266 

3 

5 

8 

13 

20 

080  . - . 

8662 

7.4938 

3 

4 

6 

13 

081  . 

11 

7.0000 

1 

4 

6 

13 

082  . 

68966 

8.9400 

2 

4 

7 

18 

083  . . . 

7393 

7.4088 

2 

3 

6 

14 

084  . 

1649 

4.3475 

1 

2 

3 

8 

085  . 

17273 

8.2564 

2 

4 

7 

10 

16 

086  . . . 

1531 

4.9458 

1 

2 

4 

6 

10 

087  . :. . 

51836 

7.5535 

1 

3 

6 

10 

14 

088  . . 

335134 

7.0079 

3 

4 

6 

8 

12 

089  . - . 

413711 

8.1065 

3 

4 

7 

10 

14 

090  . :..... . . . 

41092 

5.7549 

2 

3 

5 

7 

10 

091  . 

40 

4.4000 

2 

3 

4 

5 

8 

092  . 

10461 

8.1576 

3 

4 

6 

10 

15 

093  . . . 

1390 

5.9029 

2 

3 

5 

7 

11 

094  . .  . . 

9988 

8.6522 

3 

4 

7 

11 

17 

095  . 

1116 

4.9615 

2 

3 

4 

6 

9 

096  . 

79116 

6.3432 

2 

4 

5 

8 

11 

097  . 

28365 

4.8693 

2 

3 

4 

6 

8 

098  . 

29 

4.1034 

1 

2 

3 

4 

7 

099  . . 

27622 

4.2452 

1 

2 

3 

5 

•  8 

100  . . 

11016 

2.8297 

1 

1 

2 

3 

5 

101  . - . 

18841 

6.3787 

2 

3 

5 

8 

12 

102  . 

3157 

4.0602 

1 

2 

3 

5 

8 

103  . - . 

375 

36.7733 

10 

14 

23 

46 

83 

104  . 

20761 

18.1163 

8 

11 

15 

22 

31 

105  . - . 

18135 

13.3385 

7 

8 

10 

15 

23 

106  . - . 

86394 

13.8896 

7 

12 

16 

22 

107  . 

57166 

10.6348 

6 

9 

12 

17 

108  . . . 

6384 

14.6621 

5 

12 

18 

27 

110  . 

56199 

12.2987 

3 

10 

15 

23 

Ill  . . . 

5540 

7.5821 

3 

7 

9 

11 

112  . 

166651 

5.3420 

1 

4 

7 

11 

113  . 

41621 

17.4883 

5 

•  8 

13 

21 

35 

114  . . . 

8843 

11.1036 

3 

8 

14 

22 

115  . 

9528 

12.8102 

5 

11 

16 

23 

116  . 

74533 

6.5235 

2 

5 

8 

13 

117  . 

3788 

5.0198 

1 

3 

6 

10 

118  . 

7713 

3.5309 

1 

1 

2 

4 

8 

119  . 

2438 

5.7724 

1 

1 

3 

7 

14 

120  . 

37215 

10.6674 

1 

3 

6 

14 

24 

121  . 

160886 

8.7273 

3 

5 

11 

15 

122  . 

95449 

6.0310 

2 

3 

8 

10 

123  . 

53564 

5.1018 

1 

1 

6 

12 

124  . 

135111 

5.5606 

1 

2 

7 

11 

125  . 

69007 

3.2146 

1 

1 

4 

7 

126  . 

4416 

18.3338 

5 

8 

14 

25 

38 

127  . 

684379 

7.2104 

2 

4 

6 

9 

14 

128  . 

22330 

7.7058 

4 

5 

7 

9 

12 

129  . 

5431 

3.8842 

1 

1 

1 

4 

130  . 

79749 

7.5461 

2 

4 

6 

9 

13 

131  . 

24506 

5.6601 

1 

3 

5 

7 

9 

132  . 

17170 

4.8175 

1 

2 

4 

6 

9 

133  . 

3818 

3.5115 

1 

2 

3 

4 

7 

134  . .  . . 

30893 

4.4949 

1 

2 

3 

5 

8 

135  . 

6243 

6.0115 

2 

3 

4 

7 

11 

136  . 

1221 

3.8878 

1 

2 

3 

5 

7 

138  . 

198569 

5.3081 

2 

2 

4 

6 

10 

139  . 

68517 

3.3781 

1 

2 

3 

4 

6 

140  . 

320756 

4.0935 

1 

2 

3 

5 

7 

141  . 

76663 

5.2949 

2 

2 

4 

6 

142  . 

35435 

3.6916 

1 

2 

3 

4 

7 

143  . 

134668 

3.0822 

1 

2 

2 

4 

6 

144  . 

61548 

6.5277 

1 

3 

5 

8 

13 

145  . . . 

7340 

3.7722 

1 

2 

3 

5 

7 

146  . 

8207 

12.3398 

6 

8 

10 

14 

21 

147  . 

1483 

7.9845 

4 

6 

8 

9 

11 

148  . . . 

146601 

14.9530 

7 

8 

12 

17 

27 

149  . 

14784 

8.3103 

5 

6 

8 

9 

12 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th. 

percentile 

75th 

percentile 

90th 

percentile 

150  . 

22866 

12.9395 

5 

7 

11 

15 

23 

151  . 

4350 

6.8198 

2 

4 

6 

9 

12 

152  . 

4940 

9.9921 

4 

6 

8 

11 

16 

153  . 

1779 

6.7482 

3 

5 

6 

8 

10 

154  . 

36964 

17.1986 

6 

9 

13 

21 

33 

155  . 

3772 

7.4467 

3 

4 

7 

9 

12 

156  . 

4 

11.5000 

2 

2 

9 

13 

22 

157  . 

12614 

6.3773 

2 

3 

4 

8 

13 

158  . 

7154 

3.0415 

1 

1 

2 

4 

6 

159  . 

17551 

5.8036 

2 

3 

4 

7 

11 

160  . 

11024 

3.1692 

1 

2 

3 

4 

6 

161  . 

18354 

4.8137 

1 

2 

3 

6 

10 

162  . 

11776 

2.2116 

1 

1 

2 

3 

4 

163  . 

16 

4.7500 

2 

2 

3 

6 

8 

164  . 

5026 

10.3341 

5 

6 

9 

12 

17 

165  . 

1523 

6.3020 

3 

4 

6 

8 

10 

166  . 

3221 

6.4865 

2 

3 

5 

8 

12 

167  . 

2244 

3.6925 

2 

2 

3 

5 

6 

168  . 

1916 

5.6169 

1 

2 

3 

7 

12 

169  . 

1223 

2.6917 

1 

1 

2 

3 

6 

170  . 

13027 

14.7958 

3 

6 

10 

18 

30 

171  . 

1218 

5.8662 

1 

3 

5 

8 

11 

172  . 

31171 

9.4908 

2 

4 

7 

12 

19 

173  . 

2494 

4.6684 

1 

2 

3 

6 

9 

174  . 

227976 

6.3603 

2 

3 

5 

8 

12 

175  . 

25636 

3.9298 

2 

2 

3 

5 

7 

176  . 

14948 

7.0566 

2 

3 

5 

8 

13 

177  . . 

13026 

5.6763 

2 

3 

5 

7 

10 

178  . : . 

4996 

3.9586 

2 

2 

3 

5 

7 

179  . ; . 

9786 

8.3933 

3 

4 

6 

10 

16 

180  . 

78727 

6.9989 

2 

3 

5 

8 

13 

181  . 

20704 

4.2217 

1 

2 

4 

5 

7 

182  . 

233792 

5.7646 

2 

3 

4 

7 

11 

183  . 

72289 

3.8397 

1 

2 

3 

5 

7 

184  . 

68 

3.9853 

1 

2 

3 

4 

5 

185  . 

3706 

5.9331 

1 

2 

4 

7 

12 

186  . . 

5 

4.0000 

1 

1 

3 

6 

8 

187  . 

962 

3.9314 

1 

1 

3 

5 

8 

188  . 

53805 

6.9627 

2 

3 

5 

8 

14 

189  . 

7894 

3.7683 

1 

1 

3 

5 

8 

190  . 

58 

4.4828 

1 

2 

3 

5 

6 

191  . 

10463 

18.3336 

6 

9 

14 

22 

36 

192  . 

827 

8.8295 

2 

5 

8 

11 

16 

193  . 

10468 

15.8828 

6 

9 

13 

19 

28 

194  . 

916 

9.1572 

3 

5 

8 

11 

16 

195  . 

12514 

11.7907 

'  5 

7 

10 

14 

20 

196  . 

1041 

7.5370 

4 

5 

7 

9 

12 

197  . 

34315 

9.9735 

4 

6 

8 

'  12 

17 

198  . 

10471 

5.3032 

2 

3 

5 

7 

9 

199  . 

2719 

13.3553 

4 

6 

10 

17 

26 

200  . 

1717 

13.2627 

2 

5 

10 

17 

28 

201  . 

1707 

17.0949 

4 

7 

12 

22 

35 

202  . 

21167 

8.7487 

2 

4 

7 

11 

17 

203  . 

29609 

8.8798 

2 

4 

7 

11 

18 

204  . 

44863 

7.5342 

2 

4 

6 

9 

14 

205  . 

21797 

8.5004 

2 

4 

6 

10 

17 

206  . 

1815 

4.6667 

1 

2 

4 

6 

10 

207  . 

36949 

6.551 1 

2 

3 

5 

8 

12 

208  . 

11536 

3.6716 

1 

2 

3 

5 

7 

209  . 

306116 

8.7749 

5 

6 

8 

10 

13 

210  . 

130491 

10.9485 

5 

6 

9 

12 

18 

211  . 

25285 

7.9929 

4 

5 

7 

9 

12 

212  . 

11 

4.0909 

1 

3 

4 

5 

6 

213  . 

6425 

11.7387 

3 

5 

8 

14 

23 

214  . 

49507 

8.3687 

3 

4 

6 

10 

15 

215  . 

39923 

4.7950 

2 

3 

4 

6 

8 

216  . 

6665 

13.3539 

3 

6 

10 

17 

27 

217  . 

18210 

19.1730 

4 

7 

13 

_  23 

■11 

218  . . . 

21794 

7.7061 

2 

■  4 

6 

9 

14 

219  . 

19004 

4.4786 

2 

2 

4 

5 

c 

45470  Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  FY93  Medpar 

Update  06/94  Grouper  V1 1.0— Continued 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

220  . . . 

5 

6.2000 

221  . . . 

9.4481 

4034 

4.6931 

223  . 

18870 

3.3388 

224  . 

8486 

2.6704 

225  . . . 

7671 

5.2045 

226  . 

5654 

’7.8857 

227  . . . . . 

5722 

3.2242 

228  . 

3548 

3.6863 

229  . . . 

'1812 

2.5204 

230  . - . 

2869 

5.8323 

231  . . 

10695 

5.6342 

232  . . . 

785 

5.9121 

233  . . . 

4945 

10.7391 

234  . . 

2461 

4,8058 

235  . . . 

6207 

9.0292 

236  . . . 

38925 

7.8457 

237  . . . 

1622 

5.3138 

238 . 

6844 

12.7509 

239  . . . 

61512 

9.2090 

240  . 

11346 

8.9992 

241  . . . 

3300 

5.1988 

242  . 

2305 

9.4898 

243  . . . 

89931 

6.5203 

244  . . . 

11437 

6.8429 

245  . . . 

4627 

4.9777 

246  . - . 

1450 

4.8428 

247  . 

10123 

4.6937 

248  . . . 

6602 

6.0048 

249  . . . 

9534 

5.2327 

250  . - . 

3352 

6.1516 

251  . . . . . 

2556 

3.4879 

252  . . . 

2 

6.0000 

253  . . . 

17574 

7.2871 

254  . . . 

10464 

4.4119 

255  . . . 

1 

10.0000 

256  . 

9618 

4.8292 

257  . . . 

26910 

4.2968 

258  . 

22133 

3.1103 

259  . 

4389 

4.4231 

260  . . . 

5654 

2.2264 

261  . 

2679 

2.5692 

262  . . 

886 

4.0113 

263  . 

30793 

17.9259 

264  . 

3928 

9.8154 

265  . 

4920 

a7287 

266  . . . 

3361 

4.0896 

267  . . . 

233 

4.1416 

268  . 

1280 

45203 

269  . 

11534 

11.1540 

270  . 

4485 

3.6990 

271  . 

20964 

10.3957 

272  . 

6833 

a5440 

273  . 

1772 

6.1146 

274  . 

2604 

95212 

275  . . . 

259 

4.1158 

276  . 

869 

5.7250 

277  . . . . . 

75672 

7.8474 

278  . . . . 

26559 

5.7748 

279  . . . 

11 

45727 

280  . . 

13522 

6i)379 

281  . 

6473 

4.0403 

282  . 

1 

1.0000 

283  . . . 

5461 

65825 

284  . 

1984 

4.4622 

285  . 

5012 

17.6905 

286  . 

1919 

9.7410 

287  . 

6559 

16.7590 

288  . . . 

681 

8.2966 

289  . 

4615 

5.0550 
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DRG 

Number 

(kscharges 

Arithmetic 
mean  LOS 

290  . . . 

9268 

3.1631 

291  . 

113 

1.9735 

292  . 

5234 

15.1471 

293  . 

397 

6.7809 

294  . . . 

81554 

6.7451 

295  . . . 

3315 

5.4163 

296  . 

229396 

7.5914 

297  . 

40518 

4.8318 

298  . 

86 

4.2791 

299  . 

919 

6.3972 

300  . 

12823 

8.5192 

301  . 

1909 

4.9602 

302  . 

7421 

14.9716 

303  . 

18390 

11.8336 

304  . 

13592 

11.9551 

305  . . . 

2743 

5.6132 

306  . 

11934 

7.5380 

307  . 

3326 

3.7081 

308  . . . 

10015 

8.2702 

309  . 

3820 

3.4382 

310  . 

33148 

5.1730 

311  . 

14216 

2.5036 

312  . 

2566 

5.4228 

313  . 

1173 

2.6326 

314  . 

1 

8.0000 

315  . 

29860 

10.9882 

316  . 

58365 

8.4963 

317  . 

709 

4.3202 

318  . 

6274 

8.2596 

319  . 

551 

3.2886 

320  . 

169655 

7.6216 

321  . 

26478 

5.3676 

322  . 

75 

4.6667 

323  . 

19448 

4.0346 

324  . 

11001 

2.3168 

325  . 

8671 

5.3905 

326  . 

2855 

3.4396 

327  . . . 

3 

3.0000 

328  . 

1036 

5.0097 

329  . 

199 

2.6834 

331  . 

34069 

7.1510 

332  . 

4817 

4.1391 

333  . 

323 

7.2136 

334  . . . 

28803 

7.6281 

335  . 

12802 

6.0783 

336  . 

82570 

4.9586 

337  . 

59010 

3.3024 

338  . 

8907 

5.8485 

339  . . . 

3141 

4.7450 

340  . 

3 

2.3333 

341  . 

9306 

4.0466 

342  . 

304 

4.0592 

344  . 

6646 

3.8432 

345  . 

1830 

4.8781 

346  . 

6711 

7.8051 

347 ...; . 

559 

3.7084 

348  . 

3711 

5.1576 

349  . 

1032 

3.3304 

350  . 

7511 

5.5387 

352  . 

766 

4.8316 

353  . 

2458 

10.1644 

354  . 

10030 

7.2722 

355  . 

5593 

4.3152 

1  356  . 

35013 

3.7038 

1  357  . 

6795 

11.1837 

1  358  . 

26727 

5.6056 

359  . 

26677 

3.8030 

360  . 

9550 

4.5982 

361  . 

522 

4.9904 

362  . 

3 

1.3333 
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DRG 

Number 

discharges 

Arithrrretic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

363  . 

5168 

4.0035 

1 

2 

3 

4 

7 

364  . 

2105 

3.7648 

1 

1 

2 

5 

8 

365  . 

2672 

9.5236 

2 

3 

6 

12 

20 

366  . 

4705 

9.1237 

2 

3 

6 

11 

19 

367  . 

633 

3.8547 

1 

1 

2 

4 

7 

368  . 

1778 

7.4156 

2 

4 

6 

9 

15 

369  . 

2362 

4.0157 

1 

1 

3 

5 

8 

370  . 

926 

6.1760 

3 

3 

4 

6 

10 

371  . 

926 

3.9525 

3 

3 

3 

4 

5 

372  . 

626 

3.5591 

1 

2 

3 

4 

6 

373  . 

3288 

2.2202 

1 

1 

2 

2 

3 

374  . . . 

138 

3.1667 

1 

2 

2 

3 

5 

375  . 

4 

51.5000 

2 

2 

3 

11 

190 

376  . 

182 

3.4835 

1 

2 

2 

4 

7 

377  . 

34 

5.6765 

1 

1 

3 

10 

13 

378  . 

142 

3.0282 

1 

2 

3 

4 

5 

379  . 

356 

2.8792 

1 

1 

2 

3 

6 

380  . 

74 

2.0676 

1 

1 

1 

3 

4 

381  . 

234 

2.6068 

1 

1 

1 

3 

5 

382  . 

49 

1.4898 

1 

1 

1 

1 

2 

383  . 

1239 

4.1114 

1 

2 

3 

5 

8 

384  . 

133 

2.7218 

1 

1 

2 

3 

5 

385  . 

2 

2.5000 

1 

1 

4 

4 

4 

387  . 

1 

96.0000 

96 

96 

96 

96 

96 

389  . 

12 

7.6667 

1 

2 

7 

10 

15 

390  . 

11 

4.8182 

1 

1 

3 

4 

8 

391  . 

1 

4.0000 

4 

4 

4 

4 

4 

392  . 

2475 

13.3208 

5 

6 

10 

16 

26 

393  . 

1 

3.0000 

3 

3 

3 

3 

3 

394  . 

1875 

9.1568 

1 

2 

5 

10 

20 

395  . 

67817 

6.1000 

1 

3 

4 

7 

12 

396  . 

16 

2.1250 

1 

1 

1 

3 

4 

397  . 

13912 

6.9811 

2 

3 

5 

9 

14 

398  . 

16364 

7.4887 

3 

4 

6 

9 

14 

399  . 

1472 

4.7772 

1 

2 

4 

6 

9 

400  . 

8198 

11.8862 

2 

4 

8 

15 

26 

401  . 

6474 

13.7359 

3 

5 

10 

17 

29 

402  . 

1910 

4.8005 

1 

2 

3 

6 

10 

403  . 

32109 

10.7763 

2 

4 

8 

14 

22 

404  . 

4368 

5.2097 

1 

2 

4 

7 

10 

406  . 

3699 

13.0338 

3 

6 

9 

16 

26 

407  . 

824 

5.3228 

1 

2 

4 

7 

10 

408  . 

3652 

8.5783 

1 

2 

5 

10 

20 

409  . 

6951 

7.8958 

2 

4 

5 

8 

17 

410  . 

116918 

3.4340 

1 

2 

3 

4 

6 

411  . 

88 

3.7159 

1 

1 

3 

4 

6 

412  . 

86 

3.2791 

1 

1 

2 

4 

6 

413  . 

8708 

9.9641 

2 

4 

7 

12 

21 

414  . 

1126 

5.5320 

1 

2 

4 

7 

11 

415  . 

35127 

18.8135 

5 

8 

14 

23 

37 

416  . 

166879 

9.5806 

2 

5 

8 

12 

18 

417  . 

35 

7.4571 

2 

3 

5 

7 

17 

418  . 

15991 

7.7532 

3 

4 

6 

9 

14 

419  . 

16927 

6.7616 

2 

3 

5 

8 

12 

420  . 

3110 

5.0559 

2 

3 

4 

6 

9 

421  . 

13460 

5.2491 

2 

3 

4 

6 

10 

422  . 

96 

4.4479 

2 

2 

3 

5 

8 

423  . 

8140 

10.1158 

3 

4 

7 

12 

21 

424  . 

2386 

23.6282 

3 

8 

15 

27 

47 

425  . 

17702 

5.9108 

1 

2 

4 

7 

12 

426  . 

5406 

6.6595 

2 

3 

5 

8 

13 

427  . 

1967 

6.5379 

1 

2 

4 

8 

14 

428  . 

1062 

10.1224 

1 

3 

6 

12 

21 

429  . 

33360 

11.1442 

2 

4 

7 

12 

21 

430  . 

57419 

11.5978 

2 

5 

9 

15 

23 

431  . 

192 

7.5938 

2 

3 

5 

9 

16 

432  . 

486 

7.3519 

1 

2 

4 

9 

16 

433  . . . 

7105 

4.1161 

1 

1 

3 

5 

9 

434  . 

19457 

6.8855 

2 

3 

5 

8 

13 

435  . 

13392 

5.6022 

1 

3 

4 

6 

11 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  FY93  Medpar 

Update  06/94  Grouper  V1 1.0— Continued 


M. 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentUe 

50th 

percentile 

75th 

percentile 

90th 

percentile 

436  . 

2478 

17.0282 

5 

10 

16 

24 

28 

437  . 

12667 

13.5997 

5 

8 

-■  12 

18 

25 

439  . 

885 

9.6475 

1 

3 

6 

12 

22 

440  . 

4513 

11.5203 

2 

4 

7 

14 

25 

441  . 

674 

3.8353 

1 

1 

2 

4 

7 

442  . 

13113 

9.7342 

1 

3 

6 

12 

21 

443  . 

4430 

3.3151 

1 

1 

2 

4 

7 

444  . 

3326 

6.5541, 

2 

3 

5 

8 

12 

445  . 

1588 

4.1159 

1 

2 

3 

5 

8 

447  . 

3389 

3.1467 

1 

1 

2 

4 

6 

448  . 

1 

2.0000 

2 

2 

2 

2 

2 

449  . 

29032 

5.3059 

1 

2 

4 

6 

11 

450  . 

6523 

2.7887 

1 

1 

2 

3 

5 

451  . . 

7 

2.0000 

1 

1 

1 

2 

3 

452  . 

19259 

5.8733 

1 

2 

4 

7 

12 

453  . 

4247 

3.4490 

1 

1 

2 

4 

7 

454  . 

4613 

6.5808 

1 

2 

4 

7 

14 

455  . 

1135 

3.5480 

1 

1 

2 

4 

7 

456  . 

191 

10.2147 

1 

2 

5 

12 

25 

457  . 

129 

5.6434 

1 

1 

3 

8 

15 

458  . . . ; . 

1640 

19.9061 

5 

9 

15 

25 

39 

459  . 

584 

12.4640 

3 

5 

9 

15 

28 

460  . 

2319 

8.3182 

2 

3 

6 

10 

16 

461  . 

4408 

5.4226 

1 

1 

2 

4 

14 

462  . 

10437 

16.6802 

5 

8 

14 

22 

31 

463  . 

9266 

6.2893 

2 

3 

5 

7 

12 

464  . 

2296 

4.1376 

1 

2 

3 

5 

8 

465  . 

314 

3.1656 

1 

1 

2 

3 

7 

466  . 

2919 

5.6262 

1 

1 

2 

4 

9 

467  . 

3026 

5.1021 

1 

1 

2 

5 

9 

468  . 

65013 

17.7402 

4 

8 

13 

22 

35 

471  . 

8389 

11.3348 

5 

7 

9 

13 

18 

472  . 

154 

30.3961 

2 

8 

21 

38 

63 

473  . 

8459 

16.2898 

2 

4 

9 

25 

39 

475  . 

81206 

13.7356 

2 

6 

11 

18 

27 

476  . 

8813 

15.7757 

5 

9 

13 

19 

27 

477  . 

35802 

9.8340 

1 

3 

7 

12 

20 

478  . 

112660 

9.6443 

2 

4 

7 

12 

20 

479  . 

16364 

5.1058 

1 

2 

4 

7 

10 

480  . 

290 

36.0586 

12 

15 

26 

45 

69 

481  . 

127 

38.8346 

21 

26 

35 

44 

60 

482  . 

7297 

17.8390 

6 

8 

13 

20 

34 

483  . 

36182 

53.5939 

17 

27 

42 

65 

99 

484  . 

329 

20.1429 

2 

7 

14 

26 

42 

485  . 

2893 

14.6619 

6 

7 

11 

17 

27 

486  . 

2178 

16.7929 

1 

6 

12 

22 

35 

487  . 

3498 

10.2704 

2 

4 

8 

13 

21 

488  . 

906 

21.5088 

6 

9 

15 

26 

40 

489  . 

9555 

12.5051 

3 

5 

8 

15 

25 

490  . 

3125 

8.1600 

2 

’  3 

5 

9 

16 

491  . 

8305 

5.3404 

2 

3 

4 

6 

9 

492  . . 

1565 

16.8863 

3 

5 

8 

27 

37 

493  . 

50329 

6.2752 

1 

2 

5 

8 

13 

494  . 

31920 

10657022 

2.3314 

1 

1 

1 

3 

5 

Table  7b.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  FY93  Medpar 

Update  06/94  Grouper  VI 2.0 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percer^e 

50th 

percentile 

75th 

percentile 

90th 

percentile 

001  . . . 

30789 

13.5837 

3 

6 

10 

17 

28 

002  . 

6029 

13.9756 

4 

6 

10 

17 

27 

003  . . . 

2 

41.5000 

17 

17 

66 

66 

66 

004  . 

5470 

11.0845 

2 

4 

7 

14 

23 

005  . 

64742 

5.8330 

2 

3 

4 

7 

11 

006  . 

.  526 

3.1920 

1 

1 

2 

4 

7 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

007  . 

7929 

17.9653 

008  . 

2330 

4.6991 

009  . 

1636 

9.2219 

010  . 

20813 

9.7252 

Oil  . 

3262 

5.5880 

..  012  . 

21908 

9.3495 

013  . 

6261 

7.5787 

014  . 

356425 

8.9404 

015  . 

132399 

5.0854 

016  . 

11159 

8.2904 

017 . 

3657 

4.7060 

018  . 

18848 

7.3077 

019  . 

7200 

4.8607 

020  . 

7645 

11.7438 

021  . 

1049 

8.6883 

022  . 

3836 

5.5792 

023  . 

4751 

5.7925 

024  . 

55823 

6.8735 

025  . 

21460 

4.2266 

026  . 

42 

4.3095 

027  . 

3097 

7.8589 

028  . 

9249 

8.5089 

029  . 

3423 

4.6594 

031  . 

3730 

5.9056 

032  . 

2173 

3.5274 

034  . 

15102 

7.7488 

035  . 

3477 

4.9721 

036  . . . 

16219 

1.8739 

037  . 

2345 

4.1062 

038  . 

479 

2.7307 

039  . 

5281 

2.0364 

040  . 

3432 

3.6005 

042  . 

12274 

2.2783 

043  . 

146 

4.2466 

044  . ; . 

1707 

6.0521 

045  . 

2453 

4.3343 

046  . 

2990 

6.3164 

047  . 

1512 

3.9061 

049  . 

2298 

6.9956 

050  . 

4065 

2.3454 

051  . 

412 

3.1044 

052  . 

102 

3.3431 

053  . 

4619 

3.5817 

054  . 

1 

1.0000 

055  . 

2573 

3.0377 

056  . 

854 

3.1674 

057  . 

624 

5.3333 

059  . 

128 

2.3750 

1  060  . 

2 

2.5000 

061  . 

298 

5.2148 

063  . 

4536 

5.3450 

064  . 

3756 

8.3568 

065  . 

34410 

3.8767 

066  . 

7619 

4.0374 

067  . 

463 

4.7451 

068  . 

12598 

5.4822 

069  . 

3725 

4.2545 

070  . 

36 

4.3056 

071  . 

138 

4.2174 

072  . 

623 

4.3900 

073  . 

6364 

5.6578 

075  . 

36955 

12.6172 

076  . 

38636 

14.2058 

077  . 

2861 

6.0304 

078  . 

27188 

9.3107 

079  . 

176400 

10.8265 

080  . 

8662 

7.4938 

081  . 

10 

7.1000 

082  . 

68966 

8.9400 

083  . 

7393 

7.4088 

10th 

percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


90th 

percentile 
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DRG 

Number 

Arithmetic 

discharges 

mean  LOS 

084  . 

1649 

4.3475 

085  . 

17273 

8.2564 

086  . 

1531 

4.9458 

087  . ; . 

51836 

7.5535 

088  . 

335129 

7.0079 

089  . 

413681 

8.1066 

090  . 

41082 

5.7548 

091  . . . 

39 

4.4359 

092  . 

10461 

8.1576 

093  . 

1390 

5.9029 

094  . 

9988 

8.6522 

095  . 

1116 

4.9615 

096  . 

79105 

6.3437 

097  . 

28358 

4.8701 

098  . 

29 

4.1034 

099  . 

27622 

4.2452 

100  . 

11016 

2.8297 

101  . 

18830 

6.3780 

102  . 

3168 

4.0726 

103  . 

374 

36.8235 

104  . 

20761 

18.1163 

105  . 

18135 

13.3385 

*106  . 

86394 

13.8896 

107  . 

57166 

10.6348 

108  . 

6381 

14.6552 

110  . 

56196 

12.2957 

Ill  . 

5542 

7.5832 

112  . 

166651 

5.3420 

113  . 

41621 

17.4883 

114  . 

8843 

11.1036 

115  . . 

9528 

12.8102 

116  . 

74533 

6.5235 

117  . 

3788 

5.0198 

118  . 

7713 

3.5309 

119  . 

2438 

5.7724 

120  . 

40179 

10.8965 

121  . 

160886 

8.7273 

122  . 

95449 

6.0310 

123  . 

53564 

5.1018 

124  . 

135111 

5.5606 

125  . 

69007 

3.2146 

126  . 

4416 

18.3338 

127  . 

684369 

7.2104 

128  . 

22330 

7.7058 

129  . 

5431 

3.8842 

130  . 

81875 

7.5149 

131  . 

24974 

5.6244 

132  . 

17170 

4.8175 

133  . 

3818 

3.5115 

134  . 

30893 

4.4949 

135  . 

6243 

6.0115 

136  . 

1221 

3.8878 

138  . 

198568 

5.3081 

139  . 

68516 

3.3781 

140  . 

320756 

4.0935 

141  . 

76663 

5.2949 

142  . . 

35435 

3.6916 

143  . 

134666 

3.0822 

144  . 

59340 

6.5381 

145  . 

6947 

3.7669 

146  . 

8207 

12.3398 

147  . 

1483 

7.9845 

148  . 

146601 

14.9530 

149  . 

14784 

8.3103 

150  . 

22866 

12.9395 

151  . 

4350 

6.8198 

152  . 

4940 

9.9921 

153  . 

1779 

6.7482 

154  . 

36964 

17.1986 

155  . 

3772 

7.4467 

10th 

percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


90th 

percentile 
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DRG 

Number 

discharges 

Arithrrwtic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

156  . . . 

4 

11.5000 

2 

2 

9 

13 

22 

157  . . . 

12614 

6,3773 

2 

3 

4 

8 

13 

158  . . . 

7154 

3.0415 

'  1 

1 

2 

4 

6 

159  . . 

17551 

5.8036 

2 

3 

4 

7 

11 

160  . . 

11024 

3.1692 

1 

2 

3 

4 

6 

161  . . . 

18354 

4.8137 

1 

2 

3 

6 

162  . . . 

11776 

2.2116 

1 

1 

2 

3 

4 

163 . . . 

16 

4.7500 

3 

6 

8 

164  . . . 

5026 

10.3341 

9 

12 

17 

165  . 

1523 

6.3020 

6 

8 

10 

166  . - . 

3221 

6.4865 

5 

8 

12 

167  . 

2244 

3.6925 

3 

5 

6 

168 . . . 

1916 

5.6169 

1 

3 

7 

12 

169  . . . 

1223 

2.6917 

1 

1 

2 

3 

6 

170  . . . 

13083 

14.8143 

3 

6 

11 

18 

30 

171  . . . 

1226 

5.8728 

1 

3 

5 

8 

11 

172  . . . 

31169 

9.4910 

2 

4 

7 

12 

19 

173  . . . 

2494 

4.6684 

1 

2 

3 

6 

9 

174  . 

227972 

6.3604 

2 

3 

5 

8 

12 

175  . . . 

25636 

3.9298 

2 

2 

3 

5 

7 

176  . . . 

14948 

7.0566 

2 

3 

5 

8 

13 

177  . . . 

13026 

5.6763 

2 

3 

5 

7 

178  . . . 

4996 

3.9586 

2 

2 

3 

5 

7 

179  . 

9786 

8.3933 

3 

4 

6 

10 

16 

180  . . 

78727 

6.9989 

2 

3 

5 

8 

13 

181  . . . 

20704 

4.2217 

1 

2 

4 

5 

7 

182  . 

233789 

5.7645 

2 

3 

4 

7 

11 

183  . . . 

72286 

3.8396 

1 

2 

3 

5 

7 

184  . 

68 

3.9853 

1 

2 

3 

4 

5 

185 . : . . 

3706 

5.9331 

1 

2 

4 

7 

12 

186  . . . 

5 

4.0000 

1 

1 

3 

6 

8 

187  . 

962 

3.9314 

1 

1 

3 

5 

8 

188  . . . 

53804 

6.9627 

2 

3 

5 

8 

14 

189  . 

7894 

3.7683 

1 

1 

3 

5 

8 

190  . . 

58 

4.4828 

1 

2 

3 

5 

6 

191  . 

10463 

18.3336 

6 

9 

14 

22 

36 

192  . 

827 

8.8295 

2 

5 

8 

11 

16 

193 . . . 

10463 

15.8892 

6 

9 

13 

19 

28 

194  . 

921 

9.1205 

3 

5 

8 

11 

16 

195  . 

12514 

11.7907 

5 

7 

10 

14 

20 

196  . 

1041 

7S370 

4 

5 

7 

9 

12 

197  . 

34315 

9.9735 

4 

6 

8 

12 

17 

198 . 

10471 

5.3032 

2 

3 

5 

9 

199  . 

2719 

13.3553 

4 

-6 

10 

26 

200  . . . 

1717 

13.2627 

2 

5 

10 

28 

201  . 

1707 

17.0949 

4 

7 

12 

35 

202  . 

21167 

8.7487 

2 

4 

7 

17 

203  . 

29609 

8.8798 

2 

4 

7 

18 

204  . . . 

44863 

7.5342 

2 

4 

6 

14 

205  . 

21708 

85126 

2 

4 

6 

10 

17 

206  . 

1903 

4.7078 

1 

2 

4 

6 

10 

207  . 

36948 

6.5512 

2 

3 

5 

8 

12 

208  . 

11535 

3.6717 

1 

2 

3 

5 

7 

209  . 

306116 

8.7749 

5 

6 

8 

10 

13 

210  . . 

130491 

10.9485 

5 

6 

9 

12 

18 

211  . 

25285 

7.9929 

4 

5 

7 

9 

12 

212  . 

11 

4.0909 

1 

3 

4 

5 

6 

213  . . . 

6425 

11.7387 

3 

5 

8 

14 

23 

214  . 

49507 

8.3687 

3 

'  4 

6 

10 

15 

215  . 

39923 

4.7950 

2 

3 

4 

6 

8 

216 . 

6665 

13.3539 

3 

6 

10 

17 

27 

217  . 

18210 

19.1730 

4 

7 

13 

23 

41 

218  . . . 

21794 

7.7061 

2 

4 

6 

9 

14 

219  . 

19004 

4.4786 

2 

2 

4 

5 

8 

220  . 

5 

6.2000 

2 

2 

6 

7 

10 

221  . 

4800 

9.4481 

2 

4 

7 

11 

19 

222  . 

4034 

4.6931 

1 

2 

4 

6 

9 

223  . 

18870 

3.3388 

1 

2 

2 

4 

6 

224  . . . 

8486 

2.6704 

1 

1 

2 

3 

5 

225  . 

7671 

5.2045 

1 

2 

3 

6 

12 
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DRG 

Number 

discharges 

Arithmetic  ! 
mean  LOS 

10th 

percentile  - 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

296  . 

229391 

7.5914 

2 

3 

5 

9 

15 

297  . 

40516 

4.8318 

2 

2 

4 

6 

9 

298  . 

86 

4.2791 

1 

2 

2 

4 

10 

299  . 

919 

6.3972 

1 

2 

4 

8 

13 

300  . . . 

12823 

8.5192 

2 

4 

6 

10 

16 

301  . . . 

1909 

4.9602 

1 

2 

4 

6 

10 

302  . 

7421 

14.9716 

9 

12 

18 

26 

303  . . . 

18390 

11.8336 

7 

9 

14 

21 

304  . . 

13559 

11.9655 

5 

9 

14 

24 

305  . 

2776 

5.6380 

3 

5 

7 

10 

306  . - . 

11934 

7.5380 

3 

5 

15 

307  . . . 

3326 

3.7081 

1 

2 

3 

4 

6 

308  . . 

10014 

8.2706 

2 

3 

6 

17 

309  . 

3821 

3.4384 

1 

2 

3 

4 

7 

310  . 

33147 

5.1730 

1 

2 

3 

6 

11 

311  . . . 

14217 

2.5038 

1 

1 

2 

3 

5 

312  . -.... . 

2566 

5.4228 

1 

2 

4 

7 

11 

313 . 

1173 

2.6326 

1 

1 

2 

3 

5 

314  . . . 

1 

8.0000 

8 

8 

8 

8 

8 

315 . . . 

29860 

10.9882 

1 

7 

14 

24 

316  . . . 

58364 

8.4964 

2 

6 

11 

17 

317  . . 

709 

4.3202 

1 

3 

4 

8 

318  . - . 

6274 

8.2596 

2 

6 

17 

319  . . . 

551 

3.2886 

1 

1 

2 

4 

7 

320  . 

169648 

7.6216 

3 

4 

6 

9 

14 

321  . . . 

26475 

5.3671 

2 

3 

4 

6 

9 

322  . . . . 

75 

4.6667 

2 

3 

4 

5 

10 

323  . 

19448 

4.0346 

1 

2 

3 

5 

8 

324  . . . 

11001 

2.3168 

1 

1 

2 

3 

4 

325  . . 

8671 

5.3905 

1 

2 

4 

6 

10 

326  . . . 

2855 

3.4396 

1 

2 

3 

4 

7 

327  . 

3 

3.0000 

1 

1 

4 

4 

4 

328  . 

1036 

5.0097 

1 

2 

4 

6 

10 

329  . . . 

199 

2.6834 

1 

1 

2 

3 

5 

331  . . . 

33402 

7.1800 

2 

3 

5 

9 

14 

332  . . . 

5484 

4.3288 

1 

2 

3 

5 

9 

333  . 

323 

7.2136 

1 

3 

5 

10 

16 

334  . 

28803 

7.6281 

4 

5 

7 

8 

11 

335  . . . 

12802 

6.0783 

4 

5 

6 

7 

9 

336  . . . 

82570 

4.9586 

2 

3 

4 

6 

9 

337  . . 

59010 

3.3024 

2 

2 

3 

4 

5 

338  . . . 

8907 

5.8485 

1 

2 

4 

7 

13 

339  . . . 

3141 

4.7450 

1 

2 

3 

5 

10 

340  . . . 

3 

2.3333 

1 

1 

2 

4 

4 

341  . . 

9306 

4.0466 

1 

2 

3 

4 

7 

342  . . . 

304 

4.0592 

1 

1 

2 

5 

10 

344  . . . 

6646 

3.8432 

1 

1 

3 

5 

7 

345  . . . 

1830 

4.8781 

1 

2 

3 

6 

10 

346  . 

6711 

7.8051 

2 

3 

5 

9 

16 

347  . 

559 

3.7084 

1 

1 

3 

5 

8 

348  . 

3711 

5.1576 

1 

2 

4 

6 

10 

349  . . . 

1032 

3.3304 

1 

1 

2 

4 

6 

350  . 

7511 

5.5387 

2 

3 

5 

7 

10 

352  . . . 

766 

4.8316 

1 

2 

3 

6 

9 

353  . . . 

2458 

10.1644 

5 

8 

11 

19 

354  . 

10030 

7.2722 

6 

8 

12 

355  . . 

5593 

4.3152 

4 

5 

6 

356  . . 

35013 

3.7038 

3 

4 

6 

357 . 

6795 

11.1837 

6 

9 

13 

21 

358  . . . 

26727 

5.6056 

3 

4 

4 

6 

9 

359  . . 

26677 

3.8030 

2 

3 

4 

4 

5 

360  . 

9550 

4.5982 

2 

3 

3 

5 

8 

361  . . . 

522 

4.9904 

1 

2 

3 

5 

11 

362  . . . 

3 

1.3333 

1 

1 

1 

2 

2 

363  . 

5168 

4.0035 

1 

2 

3 

4 

7 

364  . . . 

2105 

3.7648 

1 

1 

2 

5 

8 

365  . . . 

2672 

9.5236 

2 

3 

6 

12 

20 

366  . . . 

4705 

9.1237 

2 

3 

6 

11 

19 

367  . .  . 

633 

3.8547 

1 

1 

2 

4 

7 

368  . 

1778 

7.4156 

2 

4 

6 

9 

15 
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443  , 

444 

445 

447 

448 

449 

450 

451 

452 

453 

454 

455 

456 

457 

458 

459 

460 

461 

462 

463 

464 

465 

466 

467 

468 

471 

472 

473 

475 

476 

477 

478 

479 

480 

481 

482 

483 

484 

485 

486 

487 

488 

489 

490 

491 

492 

493 

494 

495 


Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

4430 

3.3151 

1 

1 

2 

4 

7 

3324 

6.5548 

2 

3 

5 

8 

12 

1587 

4.1141 

1 

2 

3 

5 

8 

3389 

3.1467 

1 

1 

2 

4 

6 

1 

2.0000 

2 

2 

2 

2 

2 

29032 

5.3059 

1 

2 

4 

6 

11 

6523 

2.7887 

1 

1 

2 

3 

5 

7 

2.0000 

1 

1 

1 

2 

3 

19259 

5.8733 

1 

2 

4 

7 

12 

4247 

3.4490 

1 

1 

2 

4 

7 

4613 

6.5808 

1 

2 

4 

7 

14 

1135 

3.5480 

1 

1 

2 

4 

7 

191 

10.2147 

1 

2 

5 

12 

25 

129 

5.6434 

.  1 

1 

3 

8 

15 

1640 

19.9061 

5 

9 

15 

25 

39 

584 

12.4640 

3 

5 

9 

15 

28 

2319 

8.3182 

2 

3 

6 

10 

16 

4408 

5.4226 

1 

1 

2 

4 

14 

10437 

16.6802 

5 

8 

14 

22 

31 

9266 

6.2893 

2 

3 

5 

7 

12 

2296 

4.1376 

1 

2 

3 

5 

8 

314 

3.1656 

1 

1 

2 

3 

7 

2917 

5.6284 

1 

1 

2 

4 

9 

3026 

5.1021 

1 

1 

2 

5 

9 

61267 

17.8425 

4 

8 

14 

22 

35 

8389 

11.3348 

5 

7 

9 

13 

18 

154 

30.3961 

2 

8 

21 

38 

63 

8459 

16.2898 

2 

4 

9 

25 

39 

81206 

13.7356 

2 

6 

11 

18 

27 

8813 

15.7781 

5 

9 

13 

19 

27 

35488 

9.8159 

1 

3 

7 

12 

20 

112660 

9.6443 

2 

4 

7 

12 

20 

16364 

5.1058 

1 

2 

4 

7 

10 

290 

36.0586 

12 

15 

26 

45 

69 

127 

38.8346 

21 

26 

35 

44 

60 

7297 

17.8390 

6 

8 

13 

20 

34 

36182 

53.5939 

17 

27 

42 

65 

99 

329 

20.1429 

2 

7 

14 

26 

42 

2893 

14.6619 

6 

7 

11 

17 

27 

2178 

16.7929 

1 

6 

12 

22 

35 

3498 

10.2704 

2 

4 

8 

13 

21 

903 

21.4895 

6 

9 

15 

26 

40 

9557 

12.5103 

3 

5 

8 

15 

25 

3125 

8.1590 

2 

3 

5 

9 

16 

8305 

5.3404 

2 

3 

4 

6 

9 

1565 

16.8863 

3 

5 

8 

27 

37 

50329 

6.2752 

1 

2 

5 

8 

13 

31920 

2.3314 

1 

1 

1 

3 

5 

105 

28.0190 

11 

15 

22 

33 

47 

10656824 

Table  8a.— Statewide  Average  Op¬ 
erating  Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1994 


State 

Urban 

Rural 

ALABAMA  . . 

0.447 

0.517 

ALASKA  . 

0.515 

0.801 

ARIZONA  . 

0.484 

0.638 

ARKANSAS  . 

0.585 

0.516 

CALIFORNIA  . 

0.451 

0.559 

COLORADO  . 

0.533 

0.605 

CONNECTICUT . 

0.572 

0.596 

DELAWARE . 

0.603 

0.527 

DISTRICT  OF  COLUMBIA 

0.533 

Table  8a.— Statewide  Average  Op¬ 
erating  Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1994— 
Continued 


State 

Urban 

Rural 

FLORIDA  . 

0.460 

0.462 

GEORGIA  . 

0.555  ! 

!  0.553 

HAWAII  . 

0.547 

0.633 

IDAHO . 

0.590 

0.672 

ILLINOIS  . 

0.530 

0.608 

INDIANA  . 

0.604 

0.660 

IOWA  . 

0.571 

0.735 

KANSAS  . 

0.518 

0.691 

Table  8a.— Statewide  Average  Op¬ 
erating  Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1994— 
Continued 


State 

Urban 

Rural 

KENTUCKY  . 

0.539 

0.575 

LOUISIANA . 

0.506 

0.560 

MAINE . 

0.685 

0.577 

MARYUND  . 

0.764 

0.807 

MASSACHUSETTS  . 

0.656 

0.643 

MICHIGAN  . 

0.546 

0.669 

MINNESOTA . 

0.586 

0.669 

MISSISSIPPI . 

0.553 

0.554 
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Table  8b.— Statewide  Average  Table  9.-1993  Transfer  Adjusted 
Capital  Cost-To-Charge  Ratios  Case  Mix  Index  and  Transfer  Ad- 
(Case  Weighted)  August  1994—  justment  to  Discharges  for 
Continued  Capital  Hospital-Specific  Rate 

- 1 - 1  Redeterminations— Continued 


State 

Urban 

1 

Rural 

MISSOURI  . . . 

0.498 

0.552 

MONTANA _ 

0.546 

0.654 

NEBRASKA  . . . 

0.558 

0.706 

NEVADA  . . . 

0.419 

0.522 

NEW  HAMPSHIRE  . . 

0.607 

0.645 

NEW  JERSEY  ....  _ 

0.676 

NEW  MEXICO  . 

0.544 

0.551 

NEW  YORK _ _ 

0.625 

0.731 

NORTH  CAROUNA . . 

0.579 

0.536 

NORTH  DAKOTA  . 

0.660 

0.692 

OHIO _ _ _ _ 

0.608 

0.658 

OKLAHOMA . . . 

0.524 

0.570 

ORFCDN  . 

0.599 

0.645 

PENNSYLVANIA  . 

0.464 

0.592 

PUERTO  RICO _ _ 

0.554 

0.876 

RHODE  ISLAND  „... 

0.606 

SOUTH  CAROUNA . i 

0.528 

0526 

SOUTH  DAKOTA  . 

0.569 

0.648 

TENNESSEE  . . 

0.541 

0.569 

TEXAS  . . . . 

0.507 

0.611 

UTAH  . . . 

0.596 

0.654 

VERMONT _ _ _ 

0.619 

0.621 

VIRGINIA  . . . 

0.537 

0.563 

WASHINGTON  . 

0.663 

0.759 

WEST  VIRGINIA . . 

0.585 

0.523 

WISCONSIN  . 

0.651 

0.707 

WYOMING . 

0.617 

0.759 

Table  8b.— Statewide  Average 

Capital  Cost-To-Charge  Ratios 
(Case  Weighted)  August  1994 


State 

Ratio 

ALABAMA 

0.059 

ALASKA  . 

ARIZONA . . . . 

ARKANSAS  . . 

CALIFORNIA  . 

COLORADO  . . 

CONNECTICUT . 

nPI  AWARF  . 

0.093 

0.061 

0.050 

0.044 

0.053 

0.045 

0.055 

DISTRICT  OF  COLUMBIA  . 

FIDRinA  . 

0.043 

0.058 

GEORGIA  . 

0.049 

HAWAII  . 

IDAHO  . . . 

0.056 

0.073 

ILUNOIS  . . . 

0.049 

INDIANA  . . . . 

IOWA  . 

0.063 

0.060 

KANSAS  . 

0.063 

KENTUCKY  . . 

0.056 

LOUISIANA . 

0.075 

MAINE  . 

0.043 

MASSACHUSETTS . . . 

0.065 

MICHIGAN . 

0.060 

MINNESOTA  . . 

0.055 

M1S.SIS.SIPPI 

0.057 

MISSOURI  . 

0.058 

MONTANA  . 

0.068 

NEBRASKA  . 

0.060 

NFVAnA  . 

0.038 

NEW  HAMPSHIRE  . . 

0.062 

NEW  JERSEY  . . . 

0.056 

NEW  MEXICO  . . 

0.060 

NEW  YORK . . 

0.059 

State 

Ratio 

NORTH  CAROUNA  . . 

NORTH  DAKOTA  . 

OHIO . . . 

0.062 

OKLAHOMA  . . . . . . 

0.062 

ORFODN  . 

0.054 

PENNSYLVANIA  . 

0.049 

PUERTO  RICO  . . 

0.090 

RHODE  ISLAND . . 

0.027 

SOUTH  CAROUNA . 

0.067 

SOUTH  DAKOTA  . . . 

0.068 

TFNNFSSFF  . 

0.060 

TFXAS  . . . 

0.065 

UTAH  . 

0.052 

VERMONT . . . 

0.050 

VIROINtA  . . 

0.061 

WASHINGTON  . 

0.072 

WEST  VIRGINIA  . . 

0.057 

WISCONSIN  . . . 

0.048 

WYOMING . 

0.074 

Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations 


Provkter 

No. 

Begio 

End 

Transler 

adjusted 

case 

mix 

index 

Transfer 

ai^ust- 

mentto 

dis- 

charget 

010001  ..„  . 

l(V0l/92 

09/30/93 

1.3433 

0.9993 

010004  _ . 

l(M)l/92 

09/30/93 

1.0466 

0.9444 

010005  . 

1(y01/92 

09/30/93 

1.1202 

05733 

010007  _ 

1(^01/92 

09/30/93 

1.0812 

0.9620 

010008 

1(y01/92 

09/30/93 

0.9865 

05718 

010009  _ 

08/01/92 

07/31/93 

1.0770 

0.9671 

010010  _ 

10/01/92 

09/30/93 

1.1173 

0.9597 

010016 

10/01/92 

09/30/93 

1.1850 

0.9771 

010019  .. 

1(V01/92 

09^30/93 

1.2418 

0.9832 

010021 

10/01/92 

09/30/93 

15792 

05748 

010027  .  .  .. 

10/01/92 

09/30/93 

0.8655 

0.9506 

010029  _ 

10/01/92 

09/30/93 

1.4506 

0.9970 

010032  _ 

01/01/93 

12/31/93 

0.9329 

0.9496 

10/01/92 

10/01/92 

09/30/93 

09/30/93 

1.8957 

1.1933 

0.9967 

0.9826 

010035  _ 

010040 

01/01/93 

12/31/93 

1.4180 

05937 

010044  .._  _ 

10/01/92 

09/30/93 

1.0645 

05735 

010045 

10/01/92 

09/30/93 

1.1156 

0.9635 

010047  .. 

10/01/92 

09/30/93 

1.0002 

0.9642 

010051 

10/01/92 

09/30/93 

0.9130 

0.9602 

010052  _  .. 

10/01/92 

09/30/93 

0.9391 

0.9434 

010053  _ 

10/01/92 

09/30/93 

1.0618 

0.9563 

0100S9  _  „ 

10/01/92 

09/30/93 

1.0529 

0.9472 

010061  _  « 

10/01/92 

09/30/93 

1.0023 

0.9678 

010062 

10/01/92 

09/30/93 

0.9841 

0.9684 

010065  _  „ 

01/01/93 

12/31/93 

1.4689 

0.9719 

010069  ..  -.. 

10/01/92  1 

09/30/93 

1.1411 

0.9614 

010073  _  . 

10/01/92  i 

09/30/93 

0.9158 

0.9593 

010079  _ 

10/01/92 

09/30/93 

1.1386 

0.9727 

010061  _ 

09/01/92 

08/31/93 

1.8321 

0.9961 

010063  .  i 

10/01/92 

09/30/93 

1.0498 

0.9697 

010064  _  „ 

01/01/93 

12/31/93 

1.3874 

0.9955 

010067  . 

10/01/92 

09/30/93 

1.8142 

0.9969 

010092  _ 

10/01/92 

09/30/93 

1.3570 

0.9996 

010094  _ 

09/01/92 

08/31/93 

1.1644 

0.9693 

010095  _ 

10/01/92 

09/30/93 

1.0805 

0.9399 

010097  . 

10/01/92 

09/3a'93 

0.9091 

0.9652 

010099 

10«)l/92 

10/01/92 

09/30/93 

09/30/93 

1.0410 

1.2224 

0.9597 

0.9606 

010100  _ 

010109 

10/01/92 

09/30/93 

0.8853 

0.9411 

010108  _  « 

11/01/92 

10/31.93 

1.2356 

05716 

010109 

10/01/92 

09/30/93 

1.0721 

0.9641 

010110  _ 

10/01/92 

09/30/93 

0.9970 

a9451 

010112 

10/01/92 

09/30/93 

1.1398 

0.9660 

010115  _ 

10/01/92 

09/30/93 

0.8687 

0.9507 

010117 _  « 

10/01/92 

09/30/83 

0.9041 

0.9962 

010119  _ 

10101/92 

09^093 

1.1049 

0.9774 

Piwrider 

No. 

Begin 

End 

Transler 

ac^usied 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

010120  _ 

10/01/92 

090003 

05880 

0.9516 

010124  _ 

09K)1/92 

08/31/93 

15680 

05745 

010125  _ 

10/01/92 

090003 

1.0367 

0.9706 

010126  - 

10A)1/92 

090003 

1.0645 

0.9698 

010127  _ 

09/01/92 

0801/93 

1.5433 

0.9978 

010129  _ 

10/01/92 

090003 

1.0713 

0.9610 

010130  _ 

10/01/92 

090003 

1.0889 

0.9744 

010137  _ 

10A)1/92 

0900/93 

15871 

0.9953 

010143  _ 

1001/92 

C90Q03 

1.1680 

0.9602 

010144  _ 

01/01/93 

1201/93 

15363 

0.9877 

010145  _ 

10/01/92 

09/30/93 

15420 

0.9945 

010146  _ 

10/01/92 

09/30/93 

1.1099 

0.9673 

010149  _ 

09/01/92 

0801/93 

1.4229 

0.9894 

010152  _ 

1001/92 

090003 

15715 

0.9757 

010155  _ 

1001/92 

090003 

05952 

0.9359 

020001  _ 

01/01/93 

1201/93 

1.4832 

0.9988 

020005  _ 

1001/92 

0900/93 

05686 

0.9075 

020006  _ 

0101/93 

120103 

1.0889 

0.9812 

020012  _ 

01/01/93 

1201/93 

15952 

0.9877 

020025  _ 

0101/93 

1201/93 

15283 

0.9358 

030001  _ 

0101/93 

1201/93 

15269 

0.9653 

030002  _ 

0101/93 

1201/93 

1.7749 

0.9970 

030004  _ 

1001/92 

090003 

1.0256 

0.9855 

030012  _ 

0101/93 

1201/93 

15245 

05618 

030013  _ 

1001/92 

090003 

15298 

0.9641 

030014  _ 

0101/93 

1201/93 

1.4786 

05982 

030018  _ 

0101/93 

1201/93 

1.7075 

0.9953 

030023  _ 

0101/93 

1201/93 

15075 

0.9683 

030025  _ 

0101/93 

1201/93 

1.1110 

0.9698 

030030  _ 

0901/92 

0801/93 

1.6860 

0.9974 

030035  - 

0101/93 

1201/93 

15836 

0.9937 

030036  _ 

0101/93 

1201/93 

1.1651 

0.9907 

030038  _ 

1001/92 

090003 

15267 

0.9998 

030041  _ 

0101/93 

1201/93 

05269 

0.9609 

030044  _ 

1001/92 

090003 

15356 

0.9394 

030046  _ 

0101/93 

1201/93 

1.0221 

0.9778 

030047  _ 

0101/93 

1201/93 

05636 

0.9575 

030061  _ 

01/01/93 

120103 

15871 

0.9962 

030062  _ 

0101/93 

1201/93 

15967 

0.9677 

030065  _ 

0101/93 

1201/93 

15321 

0.9966 

030067  _ 

1001/92 

090003 

1.0815 

0.9406 

030068  _ 

0101/93 

1201/93 

05356 

0.9499 

030069  _ 

0101/93 

1201/93 

15049 

0.9781 

030060  _ 

1001/92 

090003 

1.6483 

0.9969 

030085  _ 

0901/92 

0801/93 

1.4486 

0.9968 

030066  _ 

0901/92 

0801/93 

1.1495 

05740 

030067  _ 

1001/92 

090003 

15388 

0.9969 

030068  _ 

0101/93 

1201/93 

15592 

0.9627 

030069  _ 

0101/93 

1201/93 

1.3628 

0.9608 

030092  _ 

0101/93 

1201/93 

1.4826 

0.9929 

030093  _ 

0101/93 

1201/93 

15257 

0.9663 

030094  _ 

0901/92 

0801/93 

15844 

0.9738 

030095  _ 

0101/93 

1201/93 

1.1168 

0.9695 

040004  _ 

0101/93 

1201/93 

15390 

0.9947 

040005  _ 

1001/92 

090003 

0.9396 

0.9612 

040007  _ 

0901/92 

0801/93 

15562 

0.9993 

040010  _ 

0101/93 

1201/93 

15066 

0.9906 

040013  _ 

0101/93 

1201/93 

1.0104 

0.9472 

040014  _ 

0901/92 

0801/93 

15086 

0.9932 

040018  _ 

0101/93 

1201/93 

15789 

0.9650 

040020  _ 

1001/92 

090003 

1.4988 

0.9962 

040021  _ 

0101/93 

1201/93 

15715 

0.9879 

040024  _ 

1001/92 

090003 

15226 

0.9409 

040027  _ 

0101/93 

1201/93 

15968 

0.9632 

040028  _ 

1001/92 

090003 

1.0211 

0.9593 

040029  _ 

0101/93 

1201/93 

1.1751 

0.9616 

040036  _ 

0101/93 

1201/93 

15575 

0.9924 

040037  _ 

0101/93 

1201/93 

1.1443 

0.9745 

040041  _ 

0901/92 

0801/93 

1.3450 

0.9875 

040042  _ 

0101/93 

1201/93 

15758 

0.9836 

040044  _ 

0101/93 

1201/93 

05070 

0.9504 

040045  _ 

0101/93 

1201/93 

1.0599 

0.9560 

040050  _ 

1001/92 

090003 

1.1319 

0.9605 

040064  _ 

0101/93 

1201/93 

0.8712 

0.9469 

040066  _ 

0101/93 

1201/93 

1.0866 

0.9612 

040067  _ 

1001/92 

090003 

1.0668 

0.9709 

040072  _ 

1201/92 

11/3003 

1.1173 

0.9739 

040075  _ 

0101/93 

1201/93 

1.1201 

a9683 

040078  _ 

0101/93 

120103 

15007 

0  9925 

040081  _ 

1001/92 

090003 

05836 

0.9222 

040065  _ 

0101/93 

1201/93 

15362 

0.9676 

040100  _ 

0101/93 

1201/93 

1.1253 

0.9642 

040105  _ 

1001/92 

090003 

1.0199 

05663 

040106  _ 

1001/92 

0900/93 

1.1878 

09657 
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Provider 

No. 

Begin 

End 

Transfer 

ac^usted 

case 

mix 

index 

Transfer 

a(4ust- 

mentto 

dis- 

cfiarges 

040107  . . 

10«1/92 

09430/93 

1.1672 

0.9729 

040114  _ 

01/01/93 

12«1/93 

1.7809 

0.9994 

040118  . 

01/01/93 

12(31/93 

1.1261 

0.9892 

040119  _ 

10/01/92 

0930/93 

1.1533 

0.9884 

050002  . 

10/01/92 

093033 

1.3574 

0.9879 

050007  . 

01/01/93 

1231/93 

1.5513 

0.9961 

060008  . 

01/01/93 

1231/93 

1.5052 

0.9981 

050013  . 

01/01/93 

1231/93 

1.9438 

0.9973 

050016  . . 

01A)1/93 

1231/93 

1.1487 

0.9877 

050018  . . 

01/01/93 

1231/93 

1.2754 

0.9907 

050021  . . 

094)1/92 

0831/93 

1.2799 

0.9936 

060022  . 

01/01/93 

1231/93 

1.4911 

0.9975 

050024  . . . 

01A)1/93 

1231/93 

1.4104 

0.9897 

050030  - 

124)1/92 

11/30/93 

1.3479 

0.9836 

060032  _ 

094)1/92 

0831/93 

1.2490 

0.9^ 

050047  . . 

01/01/93 

1231/93 

1.7302 

0.9971 

050058  _ 

10/01/92 

093033 

1.4159 

0.9967 

050060  . 

094)1/92 

0831/93 

1.4852 

0.9990 

050061  . 

094)1/92 

0831/93 

1.2971 

0.9899 

050070  . . 

01/01/93 

1231/93 

1.2564 

0.9788 

050071  _ _ 

014)1/93 

1231/93 

1.2953 

0.9849 

050072  . . 

01/01/93 

1231/93 

1.3242 

0.9848 

050073  . . 

014)1/93 

1231/93 

1.2605 

0.9859 

050074  . 

01/01/93 

1231/93 

1.1108 

0.9715 

050075  . 

01/01/93 

1231/93 

1.3612 

0.9925 

050076  . 

014)1/93 

1231/93 

1.6112 

0.9605 

050078  . 

01/01/93 

1231/93 

1.3655 

0.9867 

050080  . . 

01/01/93 

1231/93 

1.3107 

0.9910 

050081  . 

09/01/92 

0831/93 

1.6115 

0.9958 

050084  _ 

01/01/93 

1231/93 

1.6821 

0.9964 

050091  _ 

094)1/92 

0831/93 

1.1944 

0.9946 

050096  _ 

01/01/93 

1231/93 

1.0886 

05670 

050097  . 

01/01/93 

1231/93 

1.4858 

0.9928 

050099  _ 

12/27/92 

12/25/93 

1.5579 

0.9968 

060100  . . 

104)1/92 

0S>'3033 

1.8029 

0.9979 

050101  . 

014)1/93 

1231/93 

1.3925 

0.9835 

050102  . . 

014)1/93 

1231/93 

1.4201 

0.9880 

050103  . 

014)1/93 

1231/93 

1.6526 

0.9956 

050107  . 

124)1/92 

11/30/93 

1.3113 

0.9930 

060108  . 

014)1/93 

1231/93 

1.4929 

0.9825 

050109  . 

01/01/93 

1231/93 

2.1274 

0.9977 

050111  - 

01/01/93 

1231/93 

1.3195 

0.9995 

050112  . . 

104)1/92 

093033 

1.4531 

0.9978 

050117  . 

01/01/93 

1231/93 

1.3029 

0.9947 

050121  . 

014)1/93 

1231/93 

1.4496 

0.9833 

050122  . . 

01/01/93 

1231/93 

1.6172 

0.9986 

050125  . . 

01/01/93 

1231/93 

1.3698 

0.9969 

050126  _ 

114)1/92 

1031/93 

1.3877 

0.9973 

060127  . 

104)1/92 

093033 

1.2997 

0.9663 

050131  . 

01/01/93 

1231/93 

1.2868 

0.9934 

050132  . 

104)1/92 

093033 

1.3964 

0.9869 

050135  . . 

104)1/92 

093033 

15077 

0.9899 

050137  . 

01/01/93 

1231/93 

1.2959 

0.9777 

050138  . 

014)1/93 

1231/93 

1.7742 

0.9946 

050139  . 

014)1/93 

1231/93 

1.3149 

0.9909 

050140  . 

01/01/93 

1231/93 

1.3623 

0.9818 

050144  . 

094)1/92 

0831/93 

1.5588 

0.9966 

050146  . 

01/01/93 

1231/93 

1.3646 

0.9803 

050149  . 

104)1/92 

093033 

1.3636 

0.9930 

050150  . 

01/01/93 

1231/93 

1.3093 

0.9799 

050154  _ 

104)1/92 

093033 

1.3130 

0.9727 

050165  . 

104)1/92 

09/30/93 

1.1614 

1.0000 

050169  . 

104)1/92 

093033 

1.5343 

0.9846 

060173  . 

09/01/92 

•  0831/93 

1.2499 

0.9903 

050189  . 

10/01/92 

09/30/93 

0.9773 

0.9706 

050204  . 

104)1/92 

093033 

1.3659 

0.9868 

060205  . 

01/01/93 

1231/93 

1.3807 

0.9961 

050208  . 

01/01/93 

1231/93 

1.3047 

0.9971 

050211  . 

01/01/93 

1231/93 

1.3610 

0.9918 

050214  . 

01/01/93 

1231/93 

1.6123 

0.9956 

050217  . . 

014)1/93 

1231/93 

1.2767 

0.9670 

050219  . 

01/01/93 

1231/93 

1.3006 

0.9805 

060222  . 

104)1/92 

093033 

1.5372 

0.9967 

050224  . 

09/1 3«2 

09/11/93 

1.5804 

0.9960 

050226  . 

10/01/92 

0930/93 

1.3661 

0.9972 

050231  . 

01/01/93 

1231/93 

1.5282 

0.9974 

050233  _ 

104)1/92 

093033 

15602 

0.9763 

050234  . 

104)1/92 

0930/93 

1.2816 

0.9783 

050235  . 

014)1/93 

1231/93 

1.4640 

0.9964 

050236  . 

01/01/93 

1231/93 

1.5619 

0.9809 

050238  . 

01/01/93 

1231/93 

1.5283 

0.9964 

050239  . - 

014)1/93 

1231/93 

1.4828 

0.9971 

050241  . 

014)1/93 

1231/93 

1.3179 

0.9616 

050251  . 

014)1/93 

1231/93 

1.0903 

0.9744 

Provider 

No. 


050253  . 

050264 
050256  ...... 

050257  ...... 

050270  . 

050272  _ 

050281 

060282  _ 

050286  . 

050300  . 

050301  . 

050302  . 

050305  . 

050309  . 

060310  . 

060313  . 

050317  . 

050324  . 

050327  . 

050328  . 

050329  . 

050335  _ 

050336  . 

050351  . 

060352  ...... 

050357  — 

050360  . 

050366  . 

050367  ..... 
050369  ..... 
050391  ..... 

050394  . 

050396  _ 

050404  . 

050407  _ 

050410  . 

050411  . 

050417  . 

050420  ..... 

050421  . 

050424  . 

050425  . 

050426  . 

050431  . 

050438  . 

050440  .... 

060441  . 

050447  . 

050465  .... 
050466  .... 

050468  . 

050469  . 

050471  .... 
050478  .... 

050483  . 

050486  . 

050492  . 

050498  . 

050503  .... 
050506  .... 
050510  .... 
050512  .... 
050515  .... 
050617  .... 
050523  .... 
050631  .... 
060537  .... 
050641  .... 
060543  .... 
050549  .... 
050550  .... 
050552  .... 
050557  .... 
050661  .... 
050664  .... 
050567  .... 
050670  .... 
050571  .... 
050676  .... 
050680  .... 
050586  .... 
050686  .... 
050687  .... 
050588  .... 


Begin 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

Provider 

No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

10A)1/92 

095053 

0.9026 

1.0000 

050590  . 

01/01/93 

12/31/93 

1.3190 

0.9821 

11/01/92 

1051/93 

1.1784 

0.9700 

050591  . 

09/01/92 

08/31/93 

1^035 

0.9944 

11/01/92 

1051/93 

1.8190 

0.9965 

050592  . 

09/01/92 

08/31/93 

15470 

0.9791 

01/01/93 

1251/93 

1  1399 

0.9977 

050593  . 

01/01/93 

12/31/93 

1.5002 

0.9647 

10A)1/92 

095053 

1.3539 

0.9883 

050597  . 

10/01/92 

09/30/93 

1.2842 

0.9726 

10/01/92 

0950/93 

1.3906 

0.9935 

050598  . 

12A)1/92 

11/30«3 

1.5210 

0.9795 

10/01/92 

095053 

1.4200 

0.9839 

050604  . . 

01/01/93 

12/31/93 

1.4856 

0.9661 

10A)1/92 

095053 

1.3143 

0.9890 

050607  . 

09/01/92 

08/31/93 

15420 

0.9877 

08/01/92 

0751/93 

0.9221 

0.9535 

050608  . 

01/01/93 

12/31/93 

t.1147 

0.9908 

01/01/93 

1251/93 

1.2845 

0.9915 

050609  . 

01A)1/93 

12/31/93 

1.3146 

0.9858 

01/01/93 

1251/93 

1.3710 

0.9809 

050619  . 

01/01/93 

12/31/93 

1.3888 

0.9899 

01/01/93 

1251/93 

1.3718 

0.9824 

050624  . 

10/01/92 

09/30/93 

1.2602 

0.9831 

1257/92 

125653 

1.61M 

0.9973 

050630  . 

01/01/93 

12/31/93 

15743 

0.9865 

01A)1,'93 

1251/93 

1.3677 

0.9945 

050635  . 

01A)1/93 

12/31/93 

15974 

0.9876 

09/01/92 

0851/93 

1.2462 

0.9920 

050644  . 

09/01/92 

08/31/93 

0.9948 

0.9968 

01/01/93 

1251/93 

1.2179 

0.9634 

050663  . 

09/30/93 

1.1093 

0.9967 

01/01/93 

1251/93 

1.2474 

0.9882 

050674  . 

01/01/93 

12/31/93 

1.2180 

0.9916 

10/01/92 

095053 

1.8331 

0.9961 

050677  . 

01/01/93 

12/31/93 

1.3124 

0.9876 

01/01/93 

1251/93 

1.6146 

0.9959 

050680  . 

01/01/93 

12/31/93 

1.2188 

0.9649 

10/01/92 

0950/93 

1.4276 

0.9760 

050686  . 

01/01/93 

12/31/93 

1.3632 

0.9896 

01/01/93 

1251/93 

1.2425 

0.9892 

050690  . 

01/01/93 

12/31/93 

10616 

0.9863 

01/01/93 

1251/93 

1.2587 

0.9756 

050693  . 

09/01/92 

08/31/93 

1.2709 

0.9843 

01rt)1/93 

1251/93 

1.3310 

0.9794 

050695  . 

01/01/93 

12/31/93 

1.1961 

0.9452 

01/01/93 

1251/93 

1.5080 

0.9989 

050697  . 

01/01/93 

12/31/93 

1.1902 

1.0000 

01/01/93 

1251/93 

1.3364 

0.9676 

050698  . 

01/01/93 

12/31/93 

0.9781 

1.0000 

1051/92 

095053 

1.9566 

0.9964 

050699  . 

10/01/92 

09/30/93 

0.8471 

0.9883 

0151/93 

1251/93 

1.4462 

0.9944 

050701  . 

10/01/92 

09/30/93 

1.2879 

0.9763 

0151/93 

1251/93 

1.3021 

0.9556 

050702  . 

01/01/93 

1201/93 

1.0669 

0.9987 

0151/93 

1251/93 

1.2822 

0.9711 

060001  . 

■  01/01/93 

12/31/93 

1.4629 

0.9965 

015153 

1251/93 

1.2719 

0.9910 

060003  . 

01/01/93 

1201/93 

1.3022 

0.9893 

0151/93 

1251/93 

1.3599 

0.9888 

060004  . 

01/01/93 

1201/93 

1.0426 

0.9756 

0151/93 

1251/93 

1.4610 

0.9985 

060006  . 

01/01/93 

1201/93 

15149 

0.9849 

0151/93 

1251/93 

1.5488 

0.9991 

060007  . 

01/01/93 

1201/93 

15670 

0.9710 

0151/93 

1251/93 

1.2001 

0.9710 

060009  . 

01/01/93 

1201/93 

1.4190 

0.9970 

0151/93 

1251/93 

1.2609 

0.9961 

060010  . 

01/01/93 

1201/93 

1.5248 

0.9971 

0151/93 

1251/93 

1.0783 

0.9874 

060011  . 

01/01/93 

1201/93 

15120 

0.9911 

015153 

1251/93 

1.3210 

0.9072 

060014  . 

09/01/92 

0801/93 

1.7029 

0.9977 

0151/93 

1251/93 

1.2138 

0.9660 

060018  . 

01/01/93 

1201/93 

1.2288 

0.9798 

0151/93 

1251/93 

1.4480 

0.9939 

060022  . 

01/01/93 

1201/93 

1.6587 

0.9962 

0151/93 

1251/93 

1.4439 

0.9867 

060027  . 

01/01/93 

1201/93 

1.4640 

0.9946 

1051/92 

095053 

1.7218 

0.9987 

060029  . 

01/01/93 

1201/93 

0.9997 

0.9531 

015153 

1251/93 

1.2642 

0.9804 

060030  . 

01/01/93 

1201/93 

1.3358 

0.9914 

0951/92 

0851/93 

1.3431 

0.9925 

060033  ...» . 

01/01/93 

1201/93 

1.0953 

0.9707 

0951/92 

0851/93 

1.1278 

0.9983 

060037  . 

01/01/93 

1201/93 

1.0331 

0.9693 

1051/92 

0950/93 

1.5714 

0.9969 

060038  . 

01/01/93 

1201/93 

1.0423 

0.9493 

0151/93 

1251/93 

1.3226 

0.9704 

060041  ...» . 

01/01/93 

1201/93 

0.8930 

0.9266 

0951/92 

0851/93 

1.8421 

0.9972 

060042  . 

01/01/93 

1201/93 

0.9456 

0.9418 

0951/92 

0851/93 

1.0827 

0.9881 

060043  . 

01/01/93 

1201/93 

1.0208 

0.9616 

0151/93 

1251/93 

1.8472 

0.9963 

060044  . 

01/01/93 

1201/93 

15437 

0.9754 

0151/93 

1251/93 

1.3057 

0.9989 

060046  . 

01/01/93 

1201/93 

1.1137 

0.9742 

0151/93 

1251/93 

0.8308 

0.9604 

060047  . 

01/01/93 

1201/93 

0.9782 

0.9457 

0151/93 

1251/93 

1.0933 

0.9669 

060049  . 

01/01/93 

1201/93 

1.0338 

0.9583 

0951/92 

0851/93 

1.7726 

0.9950 

060050  . 

01/01/93 

1201/93 

1.2211 

0.9607 

0151/93 

1251/93 

1.0128 

0.9656 

060052  . 

01/01/93 

1201/93 

1.0787 

0.9607 

105152 

095053 

1.1744 

0.9967 

060053  . 

01/01/93 

1201/93 

0.9640 

0.9566 

1051/92 

095053 

1.3872 

0.9961 

060056  . 

01/01/93 

1201/93 

0.9222 

0.9398 

0951/92 

0851/93 

1.1896 

0.9889 

060057  . 

01/01/93 

1201/93 

0.9585 

0.9708 

0151/93 

1251/93 

1.3214 

0.9719 

060058  . 

01/01/93 

1201/93 

0.9147 

0.9629 

1051/92 

095053 

1.2837 

0.9896 

060060  . 

01/01/93 

1201/93 

1.0266 

09686 

0851/92 

0751/93 

1.4421 

0.9890 

060062  . 

01/01/93 

1201/93 

0.9691 

0.9304 

0151/93 

125153 

1.3417 

0.9852 

060063  . 

01/01/93 

1201/93 

1.1020 

0.9840 

0151/93 

1251/93 

1.3298 

0.9813 

060064  . ., 

01/01/93 

1201/93 

1.4188 

0.9950 

0151/93 

1251/93 

1.3031 

0.9877 

060066  . 

01/01/93 

1201/93 

0.9450 

0.9469 

1051/92 

0950/93 

1.2716 

0.9941 

060068  . 

01/01/93 

1201/93 

1.1910 

0.9815 

0151/93 

1251/93 

1.1914 

0.9756 

060070  . 

01/01/93 

1201/93 

1.0389 

0.9685 

0951/92 

085153 

1.3777 

0.9962 

060071  . 

01/01/93 

1201/93 

15673 

0.9777 

0151/93 

125153 

1.2978 

0.9776 

060072  . 

10/01/92 

10/08/93 

0.8900 

0.9406 

0151/93 

1251/93 

1.5563 

0.9864 

060073  . 

01/01/93 

1201/93 

1.0258 

0.9472 

0151/93 

1251/93 

0.9014 

0.9830 

060075  . 

01/01/93 

1201/93 

15459 

0.9923 

0151/93 

1251/93 

1.7848 

0.9971 

060076  . 

01/01/93 

1201/93 

1.3894 

0.9813 

0951/92 

0851/93 

2.4330 

0.9844 

060085  . 

01/01/93 

1201/93 

0.9709 

0.9613 

0151/93 

125153 

1.2377 

0.9927 

060088  . 

01/01/93 

1201/93 

0.9647 

0.9306 

1051/92 

0950/93 

1.5988 

0.9983 

060090  . 

01/01/93 

1201/93 

0.8986 

0.9781 

0151/93 

1251/93 

1.1689 

0.9883 

060096  . 

11/01/92 

1001/93 

0.9969 

0.9391 

12/24/92 

1251/93 

1.2892 

0.9852 

060103  . 

01/01/93 

1201/93 

1.2276 

0.9914 

0151/93 

1251/93 

1.5626 

0.9947 

070001  . 

10/01/92 

0900/93 

1.7468 

0.9995 

1151/92 

1051/93 

1.7082 

0.9967 

070002  . 

10A)1/92 

0900/93 

1.8073 

0.9993 

1051/92 

095053 

1.4523 

0.9964 

070003  . 

10«)1/92 

090003 

1.1609 

0.9801 

1051/92 

09/3053 

1.2488 

0.9949 

070004  . 

10rt)1/92 

090003 

1.1598 

0.9783 

0151/93 

1251/93 

1.3808 

0.9927 

070006  . 

10A)1/92 

090003 

1.3284 

0.9903 

0151/93 

1251/93 

1.3396 

0.9737 

070006  . 

104)1/92 

090003 

1.3122 

0.9965 

095152 

0851/93 

1.3497 

0.9734 

070007  . 

10/01/92 

090003 

1.3826 

0,9906 

0151/93 

1251/93 

1.3013 

0.9877 

070008  . 

10/01/92 

0900/93 

1.2463 

0.9916 

0951/92 

0851/93 

1.2428 

0.9836 

070009  . 

104)1/92 

0900/93 

1.2626 

0.9944 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
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Provider 

No. 

Begir) 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

070010  . 

1001/92 

09/30«3 

1.4544 

0.9992 

070011  . 

1001/92 

09/3093 

1.2096 

0.9915 

070012  . 

1001/92 

09/3093 

1.1723 

0.9940 

070013  . 

1001/92 

09/30/93 

1.3301 

0.9769 

070015  . 

1001/92 

09/3093 

1.3021 

0.9867 

070016  . 

1001/92 

09/3093 

1.2493 

0.9933 

070017  . 

1001/92 

09/30/93 

1.3718 

0.9831 

070018  . 

1001/92 

09/3093 

1.3489 

0.9965 

070019  . 

1001/92 

09^3093 

1.2624 

0.9817 

070020  . 

1001/92 

09/3093 

1.4096 

0.9896 

070021  . 

1001/92 

09/30/93 

1.1819 

0.9891 

070022  . 

1001/92 

09/30/93 

1.6432 

0.9987 

070023  . 

1001/92 

09/30/93 

1.2094 

0.9976 

070024  . 

1001/92 

09/3093 

1.3177 

0.9864 

070025  . 

1001/92 

09/30/93 

1.6934 

0.9994 

070026  . 

1001/92 

09/3093 

1.1729 

0.9793 

070027  . 

1001/92 

09/3093 

1.2104 

0.9883 

070028  . 

1001/92 

09/3093 

1.4691 

0.9995 

070029  . 

1001/92 

09/3093 

1.2266 

0.9920 

070030  . 

1001/92 

09/30/93 

1,2069 

0.9948 

070031  . 

1001/92 

09/30/93 

1.2889 

0.9855 

070033  . 

1001/92 

09/30/93 

1.2704 

0.9917 

070034  . 

1001/92 

09/3093 

1.3325 

0.9943 

070035  . 

1001/92 

09/3093 

1.3533 

0.9911 

070036  . . 

1001/92 

09/3093 

1.3008 

0.9858 

080005  . 

10/01/92 

09/3093 

1.3852 

0.9945 

090002  . 

01/01/93 

12/31/93 

1.1273 

0.9940 

090005  . 

01/01/93 

12/31/93 

1.2744 

0.9982 

090006  . 

01/01/93 

12/31/93 

1.3431 

0.9959 

090007  . 

1001/92 

09/30/93 

1.3393 

0.9852 

090008  . 

01/01/93 

12/31/93 

1.5514 

0.9904 

100002  . 

1001/92 

09/3093 

1.4459 

0.9871 

100004  . 

1001/92 

09/3093 

1.0472 

0.9329 

100005  . 

1001/92 

09/3093 

1.1603 

0.9961 

100006  . 

1001/92 

09/3093 

1.5840 

0.9961 

100007  . 

01/01/93 

12/31/93 

1.8342 

0.9979 

100008  . 

1001/92 

09/3093 

1.6743 

0.9974 

100012  . 

1001/92 

09/30/93 

1.5381 

0.9991 

100014  . 

1001/92 

09/30/93 

1.2889 

0.9777 

100015  . 

08/01/92 

07/31/93 

1.3096 

0.9966 

100017  . 

1001/92 

09/3093 

1.6619 

0.9945 

100018  . 

10/01/92 

09/3093 

1.3538 

0.9819 

100019  . . 

10/01/92 

09/30/93 

1.4534 

0.9994 

100020  . 

01/01/93 

12/31/93 

1.3707 

0.9925 

100022  . 

1001/92 

09/3093 

1.6998 

0.9977 

100023  . 

1001/92 

09/3093 

1.3266 

0.9862 

100024  . 

1001/92 

09/30/93 

1.3794 

0.9797 

100025  . 

01/01/93 

12/31/93 

1.5878 

0.9995 

100026  . 

1001/92 

09/3093 

1.5003 

0.9995 

100028  . 

1001/92 

09/3093 

1.2755 

0.9798 

100029  . 

1001/92 

09/30/93 

1.4444 

0.9962 

100030  . 

1001/92 

09/3093 

1.2704 

C.9829 

100034  . 

01/01/93 

12/31/93 

1.7301 

0.9993 

100035  . 

09/01/92 

08/31/93 

1.5521 

0.9962 

100040  . 

01/01/93 

12/31/93 

1.6779 

0.9977 

100042  . 

01/01/93 

12/31/93 

1.2060 

0.9947 

100043  . 

1001/92 

09/3093 

1.4141 

0.9899 

100044  . 

1001/92 

09/3093 

1.4433 

0.9905 

100046  . 

1001/92 

09/3093 

1.4655 

0.9793 

100046  . 

01/01/93 

12/31/93 

1.4069 

0.9689 

100047  . 

01/01/93 

12/31/93 

1.7886 

0.9975 

100048  . 

1001/92 

09/3093 

0.9967 

0.9975 

100049  . 

1001/92 

09/30/93 

1.2783 

0.9726 

100050  . 

01/01/93 

12/31/93 

1.2132 

0.9957 

100051  . 

1001/92 

09/3093 

1.2683 

0.9531 

100052  . 

1001/92 

09/3093 

1.4153 

0.9868 

100053  . 

1001/92 

09/3093 

1.3041 

0.9966 

100054  . 

08X)1/92 

07/31/93 

1.3313 

0.9782 

100056  . 

1001/92 

09/30/93 

1.3831 

0.9934 

100056  . 

01/01/93 

12/31/93 

1.4712 

0.9896 

100057  . 

01/01/93 

12/31/93 

1.3471 

0.9685 

100059  . . 

01A)1/93 

12/31/93 

1.6610 

0.9951 

100061  . 

09/01/92 

08/31/93 

1.5612 

0.9979 

100062  . 

10/01/92 

09/3093 

1.7330 

0.9967 

100063  . 

01/01/93 

12/31/93 

1.2522 

0.9876 

100071  . 

1001/92 

09/30/93 

1.2496 

0.9838 

100072  . 

1001/92 

09/3093 

1.2238 

0.9844 

100073  . 

01A)1/93 

12/31/93 

1.7831 

0.9978 

100074  . 

1001/92 

09/3093 

1.2381 

0.9861 

100077  . 

09/01/92 

08/31/93 

1.3229 

0.9891 

100078  . 

1001/92 

09/30/93 

1.1 82e 

0.9782 

100080  . 

1001/92 

09/3093 

1.5563 

0.9993 

100081  . 

1001/92 

09/3093 

1.1432 

0.9966 

100082  . 

1001/92 

09/30/93 

1.5102 

0.9974 
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No. 

Begin 

End 

Transfer 

adjusted 
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100083  . 

01/01/93 

12/31/93 

1.3349 

0.9879 

100085  . 

01/01/93 

12/31/93 

1.3241 

0.9901 

100087  . 

10A)1/92 

09/3003 

1.7518 

0.9993 

100088  . 

10/01/92 

0900/93 

1.6045 

0.9976 

100090  . 

10A)1/92 

09,'30/93 

1.3537 

0.9883 

100092  _ 

10/01/92 

0900/93 

1.5224 

0.9980 

100093  . 

10A)1/92 

0900/93 

1.4652 

0.9949 

100098  . . 

10/01/92 

090003 

1.2642 

0.9706 

100100  _ 

01/01/93 

1201/93 

1.4727 

0.9958 

100102  . 

10A)1/92 

09/30/93 

1.0568 

0.9658 

100103  . 

10/01/92 

0900/93 

1.0131 

0.9690 

100105  . 

ia«)1/92 

09/3003 

1.4025 

0.9884 

100107  . 

09/01/92 

0801/93 

1.2704 

0.9670 

100108  . 

10/01/92 

0900/93 

1.0523 

0.9699 

100109  . . 

01/01/93 

1201/93 

1.3331 

0.9712 

100112  . 

10A)1/92 

09/30/93 

0.9795 

0.9377 

100117  . 

10A)1/92 

090003 

1.2874 

0.9724 

100118  . 

11/01/92 

1001/93 

1.1863 

0.9688 

100121  . 

10/01/92 

0900/93 

1.2329 

0.9613 

100124  . 

11/01/92 

1001/93 

1.3538 

0.9825 

100125  . 

10/01/92 

09/30/93 

1.1504 

0.9841 

100127  . 

10/01/92 

0900/93 

1.6126 

0.9997 

100128  _ _ 

10A)1/92 

090003 

2.1675 

0.9975 

100130  . 

ioni/92 

090003 

1.1689 

0.9788 

100132  . . 

01/01/93 

1201/93 

1.4757 

0.9832 

100135  . 

10/01/92 

090003 

1.4995 

0.9964 

100138  . 

10/01/92 

090003 

0.9842 

0.9370 

100139  . 

10/01/92 

09/30/93 

1.0409 

0.9711 

100140  . 

10/01/92 

0900/93 

1.1933 

0.9704 

100142  . . 

10/01/92 

090003 

1.1731 

0.9741 

100144  . . 

10A)1/92 

09/30/93 

1.3477 

0.9677 

100145  . 

01/01/93 

1201/93 

1.4111 

0.9934 

100146  . 

10/01/92 

09/3003 

1.1371 

0.9615 

100147  . 

10/01/92 

090003 

1.1212 

0.9676 

100150  .  . 

09/01/92 

0801/93 

1.3187 

0.9811 

100151  . 

01/01/93 

1201/93 

1.8320 

0.9993 

100154  . 

10/01/92 

090003 

0.9994 

100156  . 

11/01/92 

1001/93 

1.1535 

0.9730 

100157  . 

10/01/92 

0900/93 

1.5938 

0.9990 

100162  . 

10/01/92 

090003 

1.4031 

0.9678 

100165  . 

01/01/93 

1201/93 

1.1988 

0.9946 

100166  . 

01/01/93 

1201/93 

1.4537 

0.9894 

100167  . 

09A)1/92 

0801/93 

1.3564 

0.9952 

100169  . 

11/01/92 

1001/93 

1.8210 

0.9976 

100170  . 

10/01/92 

0900/93 

1.4743 

0.9948 

100173  . 

10/01/92 

09/30/93 

1.6373 

0.9969 

100174  . 

10/01/92 

090003 

1.4227 

0.9923 

100175  . 

10/01/92 

090003 

0.9447 

0.9558 

100176  . 

10A)1/92 

090003 

1.9256 

0.9976 

100177  . 

10ni/92 

09/30/93 

1.3221 

0.9918 

100180  . 

09A)1/92 

0801/93 

1.4231 

0.9936 

100181  . 

01/01/93 

1201/93 

1.5828 

0.9942 

100183  . 

01/01/93 

1201/93 

1.3778 

0.9938 

100186  . 

01/01/93 

1201/93 

1.3814 

0.9932 

100187  . 

01/01/93 

1201/93 

0.9936 

100189  . 

01/01/93 

1201/93 

1.2692 

0.9872 

100203  . 

10/01/92 

090003 

1.1642 

0.9816 

100206  . . 

12A)1/92 

11/30/93 

1.3816 

0.9920 

100208  . 

01/01/93 

1201/93 

1.5458 

0.9623 

100209  . 

01/01/93 

1201/93 

1.5477 

0.9969 

100210  . 

01/01/93 

1201/93 

1.7004 

0.9972 

100212  . 

09/01/92 

0801/93 

1.6311 

0.9979 

100217  . 

09/01/92 

0801/93 

1.1889 

0.9609 

100220  . 

01/01/93 

1201/93 

1.7917 

0.9992 

100222  . 

01/01/93 

1201/93 

1.2752 

0.9901 

100224  . 

01/01/93 

1201/93 

1.4444 

0.9813 

100232  . 

10/01/92 

090003 

1.2684 

0.9834 

100234  . 

09A)1/92 

0801,03 

1.3603 

0.9932 

100235  . 

10/01/92 

090003 

0.9868 

100236  . 

01/01, <93 

1201/93 

1.4841 

0.9914 

100237  . 

1001/92 

090003 

2.1493 

0.9979 

100239  . 

01/01/93 

1201/93 

1.4709 

0.9938 

100241  . 

10/01/92 

090003 

0.9445 

0.9787 

100246  . 

01/01/93 

1201/93 

1.3364 

0.9907 

100248  . 

06/01/92 

0701/93 

1.6598 

0.9987 

100253  . 

10/01/92 

090003 

1.3651 

0.9675 

100255  . 

01/01/93 

1201/93 

1.3314 

0.9906 

100259  . 

09/01/92 

080103 

1.4669 

0.9751 

100260  _ 

1001/92 

090003 

1.3872 

0.9861 

100262  . 

1001/92 

09/3003 

1.4019 

0.9919 

100265  . . 

1001/92 

0900/93 

1.3094 

0.9779 

100266  . 

1001/92 

090003 

1.3014 

0.9865 

100267  . 

0101/93 

1201/93 

1.3145 

0.9893 

100269  . 

0901/92 

0801/93 

1.3409 

0.9860 

Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 

No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

100275  . 

01/01/93 

12/31/93 

1.3233 

0.9933 

100278  . 

10/01/92 

0900/93 

0.8733 

0.9570 

100279  . 

01/01/93 

1201/93 

0.9878 

100280  . 

10/01/92 

090003 

1.4211 

0.9729 

110001  . 

10A)1/92 

090003 

1.2557 

0.9913 

110002  . . 

01/01/93 

1201/93 

1.2239 

0.9697 

110004  . 

10/01/92 

0900/93 

1.2198 

0.9930 

110005  . 

12/04/92 

1201/93 

1.1966 

0.9642 

110006  . . 

10/01/92 

0900/93 

1.2830 

0.9953 

110007  . 

06A)1/92 

0701/93 

1.4633 

0.9956 

110009  . 

11/01/92 

1001/93 

0.9558 

110010  . 

09X31/92 

0801/93 

2.0085 

0.9981 

110013  . 

10/01/92 

09/30/93 

1.1118 

0.9622 

110014  . 

08A)1/92 

0701/93 

1.1991 

0.9753 

110016  _ 

10/04/92 

10/02/93 

1.2851 

0.9877 

110018  . 

01/01/93 

1201/93 

1.1904 

0.9650 

110023  . 

01/01/93 

1201/93 

1.2882 

0.9525 

110024  . 

01/01/93 

1201/93 

1.3957 

0.9891 

110025  . 

10/01/92 

09/30/93 

1.3127 

0.9845 

110028  . . 

12/28/92 

12/26/93 

1.6169 

0.9992 

110029  _ 

10/01/92 

090003 

1.3308 

0.9869 

110030  . 

09/01/92 

0801/93 

1.2809 

0.9652 

110032  . 

10/01/92 

0900/93 

1.1307 

0.9731 

110033  . 

08A)1/92 

0701/93 

1.4026 

0.9851 

110036  . 

01/01/93 

1201/93 

1.6650 

0.9960 

110037  . 

01/01/93 

1201/93 

1.0586 

0.9661 

110038  . 

1001/92 

090003 

1.3938 

0.9944 

110044  . 

10/01/92 

090003 

1.1404 

0.9614 

110045  . 

0601/92 

0701/93 

1.1084 

0.9685 

110046  . 

1101/92 

1001/93 

1.2151 

0.9675 

110048  . 

1001/92 

090003 

0.9637 

110049  . 

1001/92 

0900/93 

0.9632 

110050  . 

0101/93 

1201/93 

1.0532 

0.9796 

110059  . 

1001/92 

09/3003 

1.3049 

0.9743 

110061  . 

1001/92 

09/30/93 

0.9546 

110063  . 

1201/92 

11/3003 

1.0974 

0.9625 

110065  . 

0101/93 

1201/93 

0.9687 

0.9903 

110070  . 

1101/92 

1001/93 

1.0075 

0.9301 

110072  . 

0101/93 

1201/93 

0.9669 

•'10073  . 

0801/92 

0701/93 

1.2792 

0.9642 

110074  . 

1001/92 

090003 

1.4441 

0.9967 

110075  . 

1001/92 

0900/93 

1.1354 

0.9812 

110076  . 

1001/92 

0900/93 

1.3246 

0.9674 

110078  _ 

0901/92 

0801/93 

1.5682 

0.9961 

110079  . 

0101/93 

12/01/93 

1.3886 

0.9974 

110080  . 

1001/92 

090003 

1.1839 

0.9935 

110082  . 

0101/93 

1201/93 

2.0259 

0.9976 

110083  . 

0101/93 

1201/93 

1.6418 

0.9969 

110086  . 

0901/92 

0801/93 

1.0530 

0.9697 

110088  . . 

0101/93 

1201/93 

0.9289 

0.9184 

110089  . . 

0101/93 

1201/93 

■Qxn] 

0.9736 

110091  . 

1001/92 

0900/93 

1.3842 

0.9811 

110092  . . 

1001/92 

090003 

1.0738 

0.9734 

110095  . 

1001/92 

0900/93 

1.2536 

0.9781 

110096  . 

0101/93 

1201/93 

1.0963 

0.9678 

110100  . 

0101/93 

1201/93 

1.0867 

0.9680 

110105  . 

1001/92 

0900/93 

1.1363 

0.9780 

110107  . 

1001/92 

090003 

1.6421 

0.9953 

110111  . 

1001/92 

090003 

1.1306 

0.9828 

110112  . 

0901/92 

0801/93 

1.0049 

0.9872 

110115  . 

0101/93 

1201/93 

0.9981 

110118  . 

1001/92 

090003 

0.9359 

110120  . 

1001/92 

0900/93 

1.0358 

0.9465 

110121  . 

1001/92 

0900/93 

1.1447 

0.9699 

110122  . 

1001/92 

0900/93 

1.2861 

0.9855 

110129  . 

0101/93 

120103 

1.5456 

0.9965 

110130  . 

1201/92 

11/3003 

1.0604 

0.9714 

110140  . 

0101/93 

1201/93 

0.8325 

0.9662 

110142  . 

1001/92 

09/30/93 

1.0122 

0.9633 

110144  . 

1001/92 

09/30/93 

1.1674 

0.9602 

110146  . 

0101/93 

1201/93 

0.8945 

0.9345 

110150  . 

1001/92 

09/3003 

1.2982 

0.9766 

110161  . 

1001/92 

0900/93 

1.2411 

0.9934 

110165  . 

1101/92 

1001/93 

1.2941 

0.9694 

110166  . 

1001/92 

09/30/93 

1.4956 

0.9677 

110171  . 

1101/92 

1001/93 

1.3434 

0.9958 

110172  . 

1001/92 

090003 

1.2407 

0.9925 

110177  . 

0901/92 

0601/93 

1.3872 

0.9958 

110179  . 

0101/93 

1201/93 

1.1803 

0.9799 

110186  . 

0101/93 

1201/93 

1.2706 

0.9920 

110187  . 

0101/93 

1201/93 

1.177S 

0.9592 

110189  . 

0101/93 

1201/93 

1.0752 

0.9563 

110190  . 

0101/93 

1201/93 

1.0715 

0.9599 

110193  . 

0101/93 

1201/93 

1.1315 

0.9781 
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Table  9.~1993  Transfer  Adjusted  !  Table  9.— 1993  Transfer  Adjusted  I  Table  9.— 1993  Transfer  Adjusted 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redetermknations— Continued 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
R  edeterminationg— Continued 


Transfer  Transfer 
aC^usted  adjiMi- 
End  case  mant  to 
mix  dis- 
Index  cfiarges 


110195  _ 

110198  _ 

110200  _ 

110201  _ 

110203  _ 

110207  _ 

120006  _ 

120011  - 

120022  _ 

130001  _ 

130002  _ 

130005  _ 

130006  _ 

130009  _ 

130010  _ 

130011  _ 

130012  _ 

130014  . . 

130015  _ 

130016  _ 

130018  _ 

130021  _ 

130024  - 

130025  _ 

130026  _ 

130027  _ 

130028  _ 

130030  _ 

130031  _ 

130034  - 

130036  - 

130037 

130043  _ 

130044  _ 

130045  _ 

130049  _ 

130054  _ 

130056  _ 

130056  _ 

130060  _ 

140002  _ 

140004  _ 

140007  _ 

140008  _ 

140010  _ 

140012 

140013  _ 

140015  _ _ 

140019  _ 

140029  _ 

140031  _ 

140034  _ 

140036  _ 

140039  _ 

140046  _ 

140048  _ 

140049  _ 

140051  _ 

140052  _ 

140054  _ 

140058  _ 

140062  _ 

140063  _ 

140064 

140066  _ 

140086  _ 

140074  _ 

140079  _ 

140060  _ 

140064  _ 

140087  _ 

140090  _ 

140008  _ 

140094  _ 

140096  _ 

140097  _ 

140101 

140103  _ 

140105  _ 

1401C7  _ 

140108 
140112  __ 

140113  _ 

140118  — 


01/01/93 

01A1/93 

1001/92 

01/01/93 

01/01/93 

10/01/92 

10/01/92 

01/01/93 

1001/92 

0801/92 

1001/92 

1201/92 

1001/92 

0101/93 

01/01/93 

0801/92 

1001/92 

1001/92 

1001/92 

0101/93 

0101/93 

1101/92 

0101/93 

0101/93 

0901/92 

0101/93 

1001/92 

0101/93 

1001/92 

1001/92 

0101/93 

0101/93 

0101/99 

0901/92 

0101/93 

090102 

1001/92 

1001/92 

1001/92 

0101/93 

1101/92 

0101/93 

0101/93 

0101/93 

0901/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/98 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0901/92 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

0101/93 

0901/82 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

010103 

010103 

0101/93 

010103 

0101/93 

0101/93 

1001/82 

0101/93 


10/31/93  1.2731 

1201/93  1.4267 

12/31/93 1  1.2155 

0801/93 
1201/93 
0900/93 
1201/93 
09/3003 
09/3003 
1201/93 
1201/93 
1201/93 
0801/93 
1201/93 
0801/93 
0900/93 
090003 
09/30/93 
1201/93 
1001/93 
1201/93 
1201/93 
1201/93 
0801/93 
1201/93 
1201/93 
120103 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93  j 
1201031 
1201/93  I 
1201/931 
1201/93 
0601/93 
1201/93 
120103 
1201/93 
09/30/93 
1201/93 
120103 
0801/93 
1201/93 
120103 
120103 
120103 
1201/93 
06/30/98 
1201/98 
1201/93 
1201/83 
120103 
1201/93 
120103 
090003 
I  1201/93 


01/01/93 

1001/92 

0901/92 

0101/93 

0101/93 

0101/93 

0101/93 

100102 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

1001/92 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

010103 

0101/93 

0101/93 

0101/93 

0101/93 

0101/93 

0801/92 

1001/92 

1001/92 

1001/92 

090102 

0101/93 

0101/93 

0101/93 

0901/92 

1101/92 

1001/92 

0101/93 

1001/92 

0101/93 

0901/92 

1001/82 

0101/83 

0801/92 

0101/98 

1001/92 

1201/92 

0101/93 

0901/82 

1001/92 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

0101/83 

0101/83 

010103 

1001/92 


Tratrsfer 
actuated 
End  case 
mix 
index 


12/31/93 
09/30/93 
0801/93 
12/31/93 
12/31/93 
12/31/93 
12/31/93 
0900/93 
1201/93 
1201/93 
1201/93 
1201/83 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
090003 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
09/3003 
0900/93 
1201/93 
0900/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
09/30/93 
1201/93 
1201/83 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
120^/98 
0701/93 
090003 
09/30/93 
0900/93 
0801/93 
1201/93 
1201/93 
1201/93 
0801/93 
1001/93 
09/30/83 
1201/93 
090003 
1201/93 
0601/93 
0900/93 
1201/93 
0701/93 
1201/93 
090003 
11/30/93 
1201/93 
0601/93 
0900/93 
1201/93 
090003 
1201/93 
1201/93 
1201/93 
1201/93 
1201/83 
1201/93 
I  0900/93 
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Table  9.— 1993  Transfer  Adjusted  I  Table  9.— 1993  Transfer  Adjusted  I  Table  9.— 1993  Transfer  Adjusted 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


170008  . 

170012  . 

170014  . . 

170017  . 

170018  . 

170019  . 

170022  _ 

170023  . 

170024  . 

170026  . 

170027  . 

170031  . 

170032  . 

170033  . 

170034  _ 

170035  . 

170036  . 

170038  . . 

170039  . 

170041  . 

170043  . 

170049  . 

170050  . 

170054  _ 

170055  . 

170060  . . 

170062  . 

170063  . 

170064  . 

170066  . 

170068  . 

170070  . 

170073  . 

170075  . 

170076  . 

170077  . . 

170079  - 

170080  . 

170081  . 

170082  . 

170086  . 

170087  . . 

170090  . 

170092  _ 

170094  _ 

170097  . 

170098  . 

170099  . 

170101  . 

170102  . 

170104  . 

170106  . 

170108  . 

170109  . 

170110  . 

170112  . 

170113  . 

170114  . 

170116  . 

170117  . . 

170119  . . 

170120  _ 

170121  . 

170122  . 

170123  . 

170124  . 

170126  . . 

170128  . 

170131  . 

170134  . 

170137  . . 

170139  . 

170143  . 

170144  . 

170145  . 

170146  . 

170147  . 

170148  . 

170150  . 

170151  . 

170152  . 

170160  . 

170164  . 

170166  . 


Transfer  Transfer 
adjusted  adjust- 
End  case  ment  to 
mix  dis- 
Index  charges 


0.9712 
0.9894 
0.9844 
0.9881 
0.9623 
0.9882 
0.9858 
0.9802 
0.9685 
0.9107 
0.9893 
0.9423 
0.9760 
0.9655 
0.9582 
0.9814 
1.0000 
0.9728 
0.9615 
0.9766 
0.9544 
0.9495 
0.9734 
0.8999 
0.9832 
0.9670 
0.9730 
0.9546 
0.9842 
0.9661 
0.9758 
0.9525 
0.9417 
0.9627 
0.9994 
0.9985 
0.9415 
0.9401 
0.9696 
0.9596 
0.9891 
1.0000 
0.9877 
0.9571 
0.9978 
0.9418 
0.9331 
0.9768 
0.9756 
0.9583 
0.9777 
0.9690 
0.9665 
0.9401 
0.9479 
0.9650 
0.9735 
0.9987 
0.9981 
0.9596 
0.9774 
0.9047 
0.9814 
0.9772 
0.9803 
0.9620 
0.9612 
0.9931 
0.9850 
.3529  0.9975 

.1322  0.9827 

.4019  0.9974 


Transfer  Transfer 
adjusted  adjust- 
End  case  ment  to 
mix  dis- 
index  charges 


190109  .  10/01/92 

190111  . .  10/01/92 

1901|^  .  01/01/93 

190115 .  01/01/93 

190116 .  01A)1/93 

190118 .  10/01/92 

190120  .  09/01/92 

190127  . 10/01/92 

190128  .  10/01/92 

190130  .  10fl1/92 

190131  . 01/01/93 

190134  .  10rt)1/92 


190162  .  01/01/93 

190167  _  09/01/92 

190176  _  01/01/93 

190177  .  01/01/93 

190178  _  09/01/92 

190184  . 

190185  . 

190186  . 

190187  . 

190189  _ 

190190  _ 

190191  _ 

190193  . 

190194  _ 

190197  . 

190200  _ 

190201  . 

190202  . 

190203  . 

190205  . 

190206  . 

190207  . 

190208  . . 

190211  . 

190213  _ 

200001  . . 

200006  . 

200007  _ 

200009  . 

200017  _ 

200018  . 

200021  . 

200025  . 

200026  . 

200027  . 

200028  . 

200031  _ 

200032  _ 

200033  . 


200034  .  01/01/93 

200041  .  01/01/93 

200043  . .  01/01/93 

200052  .  10«1/92 

200055  .  01/01/93 

200062  .  01/01/93 

200066  .  10/01/92 

210006  _  01/01/93 

210011  .  01/01/93 

210046  .  01A)1/93 

210049  .  01/01/93 

220001  .  10/01/92 

220002  . .  10/01/92 

220003  .  10A)1/92 

220004  .  10/01/92 

220006  .  10/01/92 

220008  _  1CW31/92 


220019  . I  10/01/92 


Transfer  Transfer 
{K^usted  adjust- 
End  case  ment  to 
mix  dis- 
index  charges 


09/30/93 

0900/93 

12/31/93 

12/31/93 

1201/93 

090003 

0801/93 

09/3003 

090003 

0^3003 

1201/93 

090003 

09/30/93 

090003 

1001/93 

0801/93 

09/30/93 

1201/93 

090003 

090003 

090003 

0801/93 

1201/93 

0801/93 

1201/93 

1201/93 

0801/93 

0900/93 

1201/93 

09/3003 

1201/93 

1201/93 

1201/93 

1201/93 

1201/93 

0900/93 

1201/93 

0801/93 

0801/93 

0801/93 

1201/93 

0801/93 

0801/93 

0801/93 

1201/93 

1201/93 

1201/93 

1201/93 

090003 

1001/93 

09/3003 

0801/93 

1201/93 

090003 

1201/93 

090003 

1201/93 

11/3003 

1201/93 

1201/93 

090503 

1201/93 

1201/93 

1201/93 

090003 

1201/93 

1201/93 

090003 

1201/93 

1201/93 

1201/93 

120103 

090003 

090003 

090003 

0900/93 

09/3003 

090003 

09/3003 

0900/93 

09/30/93 

090003 

0900/93 

090003 
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Wwider 

No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

inrtex 

Transfer 
adjust¬ 
ment  10 
dis¬ 
charges 

220020  _ 

1001/92 

090003 

1.1750 

0.9912 

220021  _ 

1001/92 

090003 

1.2664 

a9822 

220023  _ 

1001/92 

09/30/93 

1.1631 

220024  _ 

1001/92 

090003 

1.1751 

220025  _ 

1001/92 

090003 

1.0964 

220026  _ 

1001/92 

0900/93 

1.3788 

220028  _ 

1001/92 

090003 

1.4017 

0.9978 

220029  _ 

1001/92 

osoaos 

1.1421 

a96ei 

220030  _ 

1001/92 

090003 

1.0916 

02794 

220031  _ 

09/27/92 

090503 

1.6523 

0.9974 

220033  _ 

1001/92 

090003 

1.3330 

0.9930 

220035  _ 

1001/92 

090003 

1.2150 

0.9918 

220036  _ 

1001/92 

0900/93 

1.5936 

0.9968 

220038  _ 

1001/92 

090003 

1.2409 

0.9613 

220042  _ 

1001/92 

090003 

1.2687 

0.9836 

220045  _ 

1001/92 

090003 

1.2562 

02961 

220046  _ 

1001/92 

090003 

1.3798 

0.9941 

220048  _ 

1001/92 

090003 

0.7363 

1.0000 

220048  _ 

1001/92 

090003 

1.2306 

0.9794 

220050  _ 

1001/92 

090003 

0.9697 

0.9753 

220051  _ 

1001/92 

090003 

1.1952 

0.9933 

220052  _ 

1001/92 

090003 

1.2007 

02661 

220053  _ 

1001/92 

090003 

1.2866 

0.9832 

220055  _ 

1001/92 

090003 

1.1976 

0.9892 

220057  _ 

1001/92 

090003 

1.2912 

0.9922 

220058  _ 

1001/92 

090003 

1.1249 

0.9770 

220060  _ 

1001/92 

090003 

1.1434 

0.9800 

220062  _ 

1001/92 

090003 

0.7216 

02674 

220063  _ 

1001/92 

090003 

1.2084 

0.9902 

220064  _ 

1001/92 

090003 

1.1970 

0.9867 

220066  _ 

1001/92 

090003 

1.2446 

02790 

220066  _ 

1001/92 

090003 

1.3006 

0.9949 

220067  _ 

1001/92 

090003 

1.2468 

02910 

220068  _ 

1001/92 

090003 

0.5923 

0.9687 

220070  _ 

1001/92 

090003 

1.1605 

0.9654 

220071  _ _ 

1001/92 

090003 

1.8220 

02967 

220073  _ 

1001/92 

090003 

1.3085 

0.9664 

220074  _ 

1001/92 

09O(V93 

12420 

02787 

220075  _ 

1001/92 

090003 

1.1746 

0.9663 

220076  _ 

1001/92 

090003 

12116 

0.9626 

220077  _ 

1001/92 

0900/93 

1.6498 

0.9967 

220079  _ 

1001/92 

090003 

1.1464 

220060  _ 

1001/92 

090003 

12230 

0.9920 

220061  _ 

1001/92 

090003 

0.9662 

0.9896 

220062  _ 

1001/92 

090003 

12112 

02916 

220064  _ 

1001/92 

090003 

12142 

0.9643 

220066  _ 

0907/92 

0905/93 

1.5724 

0.9968 

220086  _ 

1001/92 

090003 

1.5477 

0.9668 

220069  _ 

1001/92 

090003 

1.2473 

0.9907 

220090  _ 

1001/92 

090003 

1.1876 

0.9620 

220092  _ 

1001/92 

090003 

12704 

0.9618 

220094  _ 

1001/92 

090003 

12235 

0.9659 

220095  _ 

1001/92 

090003 

1.1886 

0.9627 

220097  _ 

1001/92 

0900/93 

1.0484 

0.9750 

220006  _ 

1001/92 

090003 

1.2236 

0.9626 

220099  _ 

1001/92 

090003 

1.1621 

0.9658 

220100  _ 

1001/92 

090003 

1.2430 

0.9630 

220101  _ 

1001/92 

090003 

1.3982 

0.9699 

220102  _ 

1001/92 

0900/93 

0.6305 

1.0000 

220104  _ 

1001/92 

090003 

12353 

0.9907 

220105  _ 

1001/92 

090003 

1.1450 

0.9654 

220106  _ 

1001/92 

090003 

1.1365 

0.9629 

220107  _ 

1001/82 

090003 

1.1133 

0.9905 

220106  _ 

1001/92 

090003 

1.1629 

0.9673 

220110  _ 

1001/92 

0900/93 

1.9631 

02968 

220111  _ 

1001/92 

090003 

1.1966 

a9762 

220116  _ 

0907/92 

090503 

1.8075 

0.9993 

220116  _ 

1001/92 

090003 

2.0766 

a99e8 

220119  _ 

1001/92 

090003 

1.3325 

a9901 

220120  _ 

1001/92 

09/3003 

1.1828 

02966 

220123  _ 

1001/92 

090003 

1.0267 

a9582 

220126  _ 

1001/92 

090003 

1.2285 

02728 

220126  _ 

1001/92 

090003 

1.0633 

02668 

220135  _ 

1001/92 

090003 

1.1576 

02760 

220156  _ 

1001/92 

09/3003 

1.3047 

0.9653 

220171  _ 

1001/92 

090003 

1.6778 

0.9966 

230003  _ 

1001/92 

080003 

1.1351 

0.9671 

230007  _ 

0101/93 

1201/93 

1.0475 

0.9717 

230012  _ 

0101/93 

1201/93 

0.6678 

0.9638 

230013  _ 

0101/83 

1201/93 

1.3410 

0.9933 

230014  _ 

0101/93 

120103 

0.6697 

230015  _ 

01OV93 

1201/93 

12166 

0.9642 

230017  _ 

0101/93 

1201/93 

1.6244 

0.9994 

230020  _ 

0101/93 

1201/93 

1.6400 

0.9952 

Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
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No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 

mentto 

dis¬ 

charges 

230021  _ 

10/01/82 

090003 

1.5763 

0.9977 

01/01/93 

1201/93 

1.2896 

02795 

10/01/92 

09O(y83 

1.2454 

0.9804 

230042  _ 

01/01/93 

1201/93 

1.1462 

02767 

230043  _ 

0iei/93 

1201/83 

0.4818 

0.9762 

230053  _ 

01/01/93 

1201/93 

1.4729 

0.9962 

230055  _ 

01/01/93 

1201/93 

12027 

02679 

230056  _ 

1001/92 

090003 

0.9529 

02669 

230063  . . 

01/01/93 

1201/93 

1.3529 

0.9922 

230065  _ 

01/01/93 

1201/93 

1.5134 

0.9961 

230071  _ 

11/01/92 

1001/93 

0.6167 

02979 

230076  _ 

01/01/93 

1201/93 

1.3137 

02973 

230078  _ 

10ni/92 

090003 

1.1495 

0.9823 

230060  _ 

10ni/92 

090003 

1.1798 

02854 

230067  _ 

Oi/01/93 

1201/83 

0.9959 

09779 

230069  _ 

0901/92 

0801/93 

1.3512 

02954 

230096  _ 

10/01/92 

090003 

12437 

02772 

230101  _ 

1001/92 

090003 

1.1119 

09663 

230103  _ _ 

0101/83 

1201/93 

1.0108 

02678 

230104  _ 

0101/93 

1201/93 

1.6217 

02961 

230105  _ 

0101/93 

1201/93 

16885 

0.9979 

1  1  ■  U 

0101/83 

1201/93 

0.8731 

02578 

230110  . . 

1001/82 

090003 

1.2649 

0.9688 

230114  _ 

0101/93 

1201/83 

0.6498 

12000 

230115  _ 

0101/93 

1201/93 

0.9760 

0.9484 

2301 18  _ 

1001/82 

090003 

12737 

0.9648 

230119  _ 

1001/92 

090003 

1.2364 

0.9842 

230121  _ 

0101/93 

1201/83 

1.3072 

09740 

230122  _ 

1001/92 

090003 

1.3009 

0.9929 

230125  . . 

1001/92 

090003 

1.4049 

02620 

230128  _ 

0101/93 

1201/93 

1.4204 

02969 

230129  _ 

0101/83 

1201/83 

1.9582 

02974 

230130  _ 

0101/93 

1201/93 

1.6450 

09894 

230134  _ 

0101/93 

1201/83 

12139 

02745 

230135  _ 

0101/93 

1201/93 

12738 

09673 

230137  _ 

1001/92 

090003 

1.1502 

02880 

230141  _ 

1001/92 

090003 

1.6084 

0.9978 

230142  _ 

0101/93 

1201/83 

1.1769 

0.9681 

230143  _ 

0101/93 

1201/83 

1.1728 

09641 

230144  _ 

0101/93 

1201/93 

1.1783 

02628 

230145  _ 

1001/92 

0900/93 

1.1690 

02697 

230146  _ 

0101/93 

1201/93 

12918 

0.9603 

230149  _ 

0101/93 

1201/93 

12449 

02578 

0101/93 

1201/93 

1.3634 

0.9907 

230155  _ 

0101/93 

1201/93 

1.1672 

02740 

230167  _ 

0101/93 

1201/93 

12130 

09840 

230169  _ 

1001/92 

090003 

1.3441 

0.9658 

230171  _ 

0101/93 

1201/93 

1.0580 

02787 

230176  . . 

1001/92 

09/3003 

2.6675 

1.0000 

230176  _ 

0101/93 

1201/93 

1.1940 

02818 

230184  _ 

1001/92 

090003 

1.1275 

0.9777 

230186  _ 

0101/93 

1201/93 

1.1192 

0.9665 

230190  _ 

0101/93 

1201/93 

1.3386 

02522 

230191  _ 

0101/93 

1201/93 

0.8776 

0.9654 

230193  _ 

1001/92 

090003 

12672 

02875 

230194  _ 

0101/93 

1201/93 

1.1651 

0.9644 

230195  _ 

1001/92 

09/3003 

1.2963 

0.9862 

230197  _ 

1001/92 

0900/93 

1.2684 

0.9696 

230204  _ 

1001/92 

090003 

1.2856 

0.9925 

230205  _ 

1001/92 

090003 

1.0632 

0.9478 

230208  _ 

0101/93 

1201/93 

1.2252 

02726 

0101/93 

1201/93 

0.9921 

02431 

230213  _ 

0101/93 

1201/93 

1.0421 

0.9762 

230216  _ 

0101/93 

1201/93 

1.3452 

0.9965 

230217  _ 

0101/93 

1201/93 

1.1336 

0.9660 

0101/93 

1201/93 

1.3363 

0.9907 

230227  _ 

0101/93 

1201/93 

1.4427 

02870 

230228  _ 

0101/93 

1201/93 

1.3167 

02901 

230230  _ 

0101/93 

1201/93 

1.3509 

0.9684 

230236  _ 

0101/93 

1201/93 

0.9343 

0.9696 

230236  _ 

1001/92 

090003 

1.3266 

0.9996 

230237  _ 

1001/92 

090003 

1.1151 

0.9947 

230239  _ 

1001/92 

090003 

1.1603 

02701 

230244  _ 

1001/92 

09/3003 

1.4492 

02653 

230253  _ 

1001/92 

090003 

1.2354 

02631 

230254  _ 

0101/93 

1201/93 

1.2244 

0.9914 

230259  _ 

0101/93 

1201/93 

12010 

0.9611 

230269  _ 

0101/93 

12/31/93 

1  2264 

09940 

230270  _ 

0101/93 

1201/83 

12425 

02609 

230273  _ 

0101/93 

1201/93 

1.6591 

02990 

0101/93 

1201/93 

0.9342 

0.9944 

0101/93 

1201/93 

12276 

02670 

0101/93 

1201/93 

1.5247 

02964 

240003  _ 

0901/92 

0801/93 

12232 

02790 
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240004  _ 

01/01/93 

12/31/93 

1.4388 

0.9655 

240006  _ 

01/01/93 

12/31/93 

1.1071 

0.9627 

240007  _ 

10ei/92 

09/30/93 

1.0696 

0.9577 

240006  _ 

10/01/92 

09/30/93 

1.0377 

0.9567 

240010  _ 

01/01/93 

12/31/93 

1.9604 

0.9945 

10A1/92 

09/3QS3 

1.1065 

0.9801 

240013  _ 

10/01/92 

09/30193 

12215 

0.9670 

240014  _ 

01/01/93 

12/31/93 

1.0700 

0.9447 

240016  _ 

10/01/92 

09/3093 

19929 

0.9696 

240018  _ 

10/01/92 

09/30/93 

12090 

0.9726 

240019  _ 

01/01/93 

1291/93 

12947 

0.9994 

240020  _ 

10/01/92 

09/3093 

1.1820 

0.9757 

240021  _ 

10/01/92 

09/3093 

1.1335 

0.9511 

240022  _ 

01/01/93 

12/31/93 

1.0846 

0.9677 

240023  _ 

01/01/93 

12/31/93 

1.1045 

0.9567 

240025  _ 

01/01/93 

1291/93 

1.1706 

0.9736 

240027  _ 

10/01/92 

099093 

1.0193 

0.9730 

240028  _ , 

10/01/92 

099093 

1.1021 

0.9796 

240029  _ 

10/01/92 

099093 

12072 

0.9740 

240030  _ 

01/01/93 

1291/93 

1.3503 

0.9607 

240031  _ 

01/01/93 

1291/93 

1.0285 

0.9263 

01A)1/93 

129193 

1.4854 

0.9975 

240041  _ 

10/01/92 

099093 

12725 

0.9740 

240043  . . 

01/01/93 

1291/93 

12232 

0.9628 

240045  _ 

10/01/92 

099093 

1.0138 

0.9614 

240047  . . 

01/01/93 

1291/93 

1.3857 

0.9976 

240048  _ 

09A)1/92 

0891/93 

1.3038 

0.9687 

240050  . 

09/01/92 

0891/93 

1.1468 

0.9462 

240051  . 

10ni/92 

099093 

0.9263 

0.9330 

240062  . . 

10431/92 

099093 

12131 

0.9613 

240053  _ 

01/01/93 

1291/93 

1.4890 

0.9969 

240056  _ 

01/01/93 

129193 

12678 

0.9648 

240056  _ 

104)1/92 

099093 

1.0014 

0.9534 

240059  _ 

10/01/92 

0990/93 

12157 

0.9668 

240061  . . 

01/01/93 

1291/93 

1.5680 

0.9940 

240063  . 

09/01/92 

0891/93 

1.5326 

0.9910 

240064  _ 

01/01/93 

1291/93 

1.1656 

0.9666 

240065  _ 

104)1/92 

099093 

0.9523 

0.9624 

240066  _ 

09/01/92 

039093 

1.3626 

0.9614 

240069  . 

01/01/93 

1291/93 

1.1635 

0.9645 

240071  _ 

01/01/93 

1291/93 

1.1366 

0.9700 

240072  _ 

01/01/93 

1291/93 

1.0440 

0.9354 

240073  _ 

01/01/93 

1291/93 

1.0083 

0.9457 

240076  _ 

01/01/93 

1291/93 

1.0925 

0.9610 

240076  _ 

01/01/93 

1291/93 

1.4016 

0.9962 

240079  _ 

104)1/92 

099093 

1.0462 

0.9693 

240080  _ 

01/01/93 

1291/93 

1.3989 

0.9958 

240082  . . 

01/01/93 

1291/93 

1.1828 

02851 

240083  _ 

01/01/93 

1291/93 

19415 

0.9597 

240084  _ 

01/01/93 

1291/93 

1.3799 

02618 

240066  _ 

01/01/93 

1291/93 

0.8955 

0.9650 

240066  _ 

10/01/92 

099093 

1.1710 

0.9530 

240087  _ 

01/01/93 

1291/93 

1.0765 

0.9797 

240086  ...... 

014)1/93 

1291/93 

1.4722 

02720 

240090  _ 

10/01/92 

099093 

1.0695 

02628 

240091  _ 

01/01/93 

1291/93 

0.9628 

0.9350 

240093  _ 

10/01/92 

0990/93 

12779 

0.9616 

240094  . . 

10/01/92 

099093 

0.9767 

0.9484 

240096  _ 

01/01/93 

1291/93 

1.1305 

02726 

240097  _ 

014)1/93 

1291/93 

1.0910 

0.9763 

240096  _ 

10/01/92 

0990/93 

1.0135 

0.9703 

240100  _ 

12/01/92 

11/3093 

1.2730 

0.9795 

240102  _ 

01/01/93 

1291/93 

1.0488 

0.9680 

240103  _ 

10/01/92 

09/3093 

1.1250 

0.9566 

240105  _ 

10/01/92 

099093 

0.9282 

02558 

1 

01/01/93 

1291/93 

12197 

0.9936 

240107  _ 

01/01/93 

1291/93 

0.9093 

02600 

240106  _ 

104)1/92 

09/3093 

1.0243 

0.9570 

240109  . . 

014)1/93 

1291/93 

0.9307 

0.9733 

240111  _ 

014)1/93 

1291/93 

1.0282 

0.9485 

240112  _ 

01/01/93 

1291/93 

1.0339 

0.9685 

240114  . . 

014)1/93 

1291/93 

1.0300 

0.9028 

01/01/93 

1291/93 

1.6475 

0.9966 

240116  . 

104)1/92 

099093 

0.9114 

0.9293 

240117  . 

11/01/92 

1091/93 

1.1158 

0.9532 

240119  . 

01/01/93 

1291/93 

0.9083 

0.9562 

240121  . 

104)1/92 

099G93 

0.9012 

0.9630 

240122  _ 

10/01/92 

099093 

1.0913 

0.9546 

240123  _ 

01/01/93 

129193 

1.0234 

0.9496 

240124  _ 

01/01/93 

1291/93 

1.0606 

0.9707 

240127  . . 

014)1/93 

1291/93 

1.0061 

0.9641 

240128 

014)1/93 

1291/93 

1.1426 

0.9627 

240130  _ _ 

01/01/93 

1291/93 

0.9529 

0.9454 

240132  _ 

01/01/93 

1291/93 

1.1894 

0.9681 
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Table  9.— 1993  Transfer  Adjusted  I  Table  9.— 1993  Transfer  Adjusted 


240133  _ 

240136  _ 

240136  _ 

240139  _ 

240140  _ 

240141  . 

240142  _ 

240143  _ 

240144  _ 

240146  _ 

240148  _ 

240150 

240152  _ 

240153  _ 

240154  _ 

240156  . 

240157  _ 

240161  _ 

240162  - 

240163  _ 

240166  _ 

240169  . 

240170  _ 

240172  _ 

240173  _ _ 

240179  _ 

240160  _ 

240164  _ 

240187  _ _ 

240192  _ 

240193  ...... 

240196  _ 

240200  _ 

240207  _ 

240210  _ _ 

250002  . — 

250003  . 

250004  ...... 

250005  _ 

250007  . — 

250008  _ 

250009  _ _ 

250010  _ 

250015  - 

250018  _ 

250019  _ _ 

250020  ...... 

250021  _ _ 

250023  ...~ 

250024  - 

250025 

250027  _ _ 

250029  _ _ 

260030  ..... 
250035  ..... 
250036  ..... 
260037  ..... 
250038  ..... 

250039  _ 

250040  _ 

250042  _ 

250043  . 

250045  ..... 
250047  ..... 
250048  ..... 
250049  ..... 
250050  ..... 

250061  _ 

250067  ..... 

250058  _ 

250059  — 
250060  ..... 

250061  _ 

250063  — 
250065  .... 
250066  — 
250067  .... 
250068  .... 
250069  ..„ 
250071  .... 
250072  .... 
250076  .... 
250077  .... 
260078  .... 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Transfer  Transfer 
adjusted  adjust- 
End  case  ment  to 
mix  dis- 
index  charges 


250079  .... 
250061  .... 
250062  .... 
250083  .... 
250084  ... 
250065  .... 
250006  .... 
250088  .... 
250069  .... 
250093  ... 
250095  .... 
250096  ... 
250097  .... 
250098  .... 
250099  .... 
250100  .... 
250101  ... 
250104  .... 
250105  .... 
250107  .... 
250109  .... 
250112  .... 
250117  .... 
250119  .... 
250120  ... 
250122  ... 
250124  ... 
250125  ... 
250131  ... 
250136  ... 
250140  ... 
260003  ... 
260004  ... 
260005  ... 
260011  ... 
260012  .:. 
260014  ... 
260015  ... 
260017  ... 
260018  ... 
260019  ... 
260021  ... 
260023  ... 
260024  ... 
260025  ... 
200027  ... 
260C29  ... 
280030  .. 
260031  .. 
260032  ... 
260034  .. 
260035  .. 
260036  .. 
260039  .. 
260040  .. 
260044  .. 
260047  .. 
260050  .. 
260053  .. 
260054  .. 
260057  .. 
260062  .. 
260063  .. 
260064  .. 
260068  .. 
260070  _ 
260073  .. 
260074  .. 
260078  .. 
260060  .. 
260069  .. 
260091  .. 
260092  .. 
260067  .. 
260100  .. 
260102  .. 
260103  . 
260107  . 
260110  . 
260113  . 
260116  . 
260119  . 
260120  . 
260122  . 


1CM)1/92 

104)1i92 

10401/92 

01401/03 

10401/92 

10A)1/92 

10401/92 

10401/92 

01401/93 

104)1/92 

10401/92 

10401/92 

10401/92 

104)1/92 

10401/92 

104)1/92 

104)1/92 

10401/92 

10401/02 

104)1/92 

10401/92 

104)1/92 

01401/93 

10401/92 

10401/92 

09401/92 

014)1/93 

01401/93 

01401/93 

01401/93 

10401/92 

09401/92 

01401/93 

01401/93 

01401/93 

1001/92 

01401/93 

0101/93 

0101/93 

1001/92 

0101/93 

10401/92 

10401/92 

12/01/92 

10401/92 

0101/93 

10/01/92 

1001/92 

0101/93 

0101/93 

0101493 

12401/92 

0101/93 

0901/92 

1001/92 

0101/93 

10401/92 

01401/93 

1001/92 

0101/93 

1001/92 

0101/93 

0101/93 

0101/93 

01401/93 

01401/93 

0101/93 

0101/93 

0101/93 

0901/92 

0101/93 

0101/93 

0101/93 

1001/92 

1001/92 

0101/93 

0101/93 

0101/93 

0101/93 

1001/92 

0101/93 

0101/93 

1201/92 

1101/92 


12/31 

1/93 

12431 

1/93 

12/31 

1/93 

12/31 

1/93 

12/3' 

1/93 

12/3' 

1/93 

12/3 

1/93 

120 

1/93 

)8e 

1/93 

12/3 

1/93 

1243 

1/93 

12/3 

t/93 

Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


260123  _ 

260134  _ 

260136  _ 

260148  _ 

260156  _ 

260159  _ 

260160  _ 

260162  _ 

260168  _ 

260176  _ 

260178  _ 

260179  . . 

260180  _ 

260188  _ 

260190  _ 

260191  _ 

260193  _ 

260195  _ 

260196  _ 

260200  - 

270002  _ _ 

270006  - 

270007  . 

270013  . 

270019  _ _ 

270021  ...... 

270033  ...... 

270039  _ _ 

270048  _ _ 

270067  ...... 

270069  ..... 

240083  _ _ 

270063  ...... 

270064  ...... 

280001  _ _ 

280006  _ _ 

280012  _ 

260015  . 

280017  . — 

260025  _ _ 

280030  ...... 

280031  . . 

280032  . 

280038  ..... 
280039  ..... 
280040  ..... 

280041  _ _ 

200046  ..... 

290047  . 

280048  ..... 

280064  . 

280067  _ 

280068  ..... 
280061  ..... 
280065  ..... 
280074  ..... 
280076  ..... 
280079  ..... 


Transfer 
adjusted 
End  case 
mix 
Index 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Providef 

No. 

Begin 

.  End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

300009  . 

10A)1/92 

09/30/93 

1.1578 

0.9560 

300011  . 

01/01/93 

12/31/93 

1.2868 

0.9904 

300012  . 

10/01/92 

09/30/93 

1.2868 

0.9850 

300013  . 

10/01/92 

09/30/93 

1.2088 

0.9837 

300014  . 

10A)1/92 

09/30/93 

1.2562 

0.9899 

300016  . 

10/01/92 

09/30/93 

1.2416 

0.9884 

300017  . 

07/31/92 

07/31/93 

1.1895 

0.9810 

300018  . 

01/01/93 

12/31/93 

1.2283 

0.9925 

300020  . 

10/01/92 

09/30/93 

1.2375 

0.9930 

300021  . 

10A)1/92 

09/30/93 

1.1571 

0.9834 

300022  . 

01A)1/93 

12/31/93 

1.1281 

0.9643 

300023  . 

10«1/92 

09/30/93 

1.2309 

0.9680 

300024  . 

10X11/92 

09/30/93 

1.2281 

0.9739 

300028  . 

10/01/92 

09/30/93 

MEM 

0.9737 

300033  . 

10X11/92 

09/30/93 

1.0753 

0.9760 

310001  . 

01X11/93 

12/31/93 

1.6601 

0.9964 

310002  . 

01/01/93 

12/31/93 

1.7188 

0.9983 

310003  . 

01/01/93 

12/31/93 

1.1961 

0.9939 

310006  . . 

01/01/93 

12/31/93 

1.1841 

0.9864 

310006  . 

01/01/93 

12«1/93 

1.2077 

0.9952 

310008  . 

01/01/93 

12/31/93 

1.3034 

0.9950 

310009  . . 

01/01/93 

12X11/93 

1.1636 

0.9964 

310010  . 

01/01/93 

12/31/93 

1.2862 

0.9898 

310011  . 

01X11/93 

12/31/93 

1.2502 

0.9633 

310012  . 

01/01/93 

12/31/93 

1.5408 

0  9992 

310013  . 

01/01/93 

12«1/93 

0.9971 

310014  . 

01/01/93 

12/31/93 

1.6316 

0.9978 

310015  . . 

01/01/93 

12/31/93 

1.7433 

0.9990 

310016  . . 

01/01/93 

12^1/93 

1.2310 

0.9954 

310017  . 

01/01/93 

12/31/93 

1.3350 

0.9930 

310018  . 

01/01/93 

12«1/93 

1.2533 

0.9936 

310019  . 

01/01/93 

12/31/93 

0.9981 

310020  . . 

01/01/93 

12/31/93 

1.2237 

0.9973 

310021  . 

01X11/93 

12X31/93 

1.3234 

0.9919 

310022  . 

01/01/93 

12/31/93 

1.2308 

0.9936 

310024  . 

01/01/93 

12/31/93 

1.2379 

0.9912 

310025  . 

01/01/93 

12/31/93 

0.9698 

310026  . 

01X11/93 

12/31/93 

1.2887 

0.9959 

310027  . 

01/01/93 

12/31/93 

1.3380 

0.9956 

310028  . 

01X11/93 

12/31/93 

1.1493 

0.9859 

310029  . . 

01/01/93 

12/31/93 

1.8047 

0.9967 

310031  . 

01/01/93 

12/31/93 

2.5969 

0.9979 

310032  . 

01/01/93 

12«1/93 

1.2714 

0.9856 

310034  . 

01X11/93 

12«1/93 

1.2142 

0.9933 

310036  . 

01/01/93 

12«1/93 

1.2142 

0.9909 

310037  . 

01X11/93 

12/31/93 

0.9927 

310038  . 

01/01/93 

12/31/93 

1.7473 

0.9978 

310039  . . 

01X11/93 

12/31/93 

1.2975 

0.9948 

310040  . 

01X11/93 

12/31/93 

1.2419 

0.9970 

310041  . 

01/01/93 

12/31/93 

1.2794 

0.9937 

310042  . 

01X11/93 

12/31/93 

1.1622 

0.9916 

310043  . 

01/01/93 

12«1/93 

1.2056 

0.9950 

310044  . . 

01/01/93 

1201/93 

1.3228 

0.9894 

310045  . 

01X11/93 

12/31/93 

1.2937 

0.9962 

310047  . 

’  01/01/93 

1201/93 

1.2872 

0.9868 

310048  . . 

01X11/93 

1201/93 

1.2281 

0.9931 

310049  . . 

01/01/93 

1201/93 

1.2820 

0.9961 

310060  . 

10/01/92 

0900/93 

1.1860 

0.9931 

310051  . 

01/01/93 

1201/93 

1.2962 

0.9970 

310052  . 

01/01/93 

1201/93 

■Esa 

0.9930 

310054  . 

01/01/93 

1201/93 

1.2667 

0.9949 

310056  . 

01/01/93 

1201/93 

1.1637 

0.9600 

310057  . 

01/01/93 

1201/93 

1.2793 

0.9925 

310058  . 

01X11/93 

1201/93 

1.1206 

0.9960 

310060  . 

01/01/93 

1201/93 

1.1934 

0.9922 

310061  . 

01/01/93 

1201/93 

1.1447 

0.9901 

310062  . . 

01X11/93 

1201/93 

1.2960 

0.9975 

310063  . . 

01/01/93 

1201/93 

1.3259 

0.9939 

310064  . 

01X11/93 

1201/93 

1.2609 

310067  . . 

01/01/93 

1201/93 

1.2946 

310069  . 

01X11/93 

1201/93 

1.1915 

310070  _ _ 

01/01/93 

1201/93 

1.3425 

310072  . 

01/01/93 

1201/93 

1.2493 

310073  . 

01/01/93 

1201/93 

1.4596 

310074  . 

01/01/93 

1201/93 

1.2697 

310075  . 

01/01/93 

1201/93 

1.2891 

BTTW: 

310076  . . 

01/01/93 

1201/93 

1.3475 

0.9973 

310077  . 

01/01/93 

1201/93 

1.5392 

310078  . 

01/01/93 

1201/93 

1.2881 

310081  . 

01X11/93 

1201/93 

1.2380 

310083  . 

01/01/93 

1201/93 

1.2318 

310084  . 

01/01/93 

1201/93 

1.2048 

0.9917 

310086  . 

01/01/93 

1201/93 

1.2036 

0.9916 

310087  . 

01/01/93 

1201/93 

1.2429 

0.9864 

Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 

No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

310088  . 

01/01/93 

12/31/93 

1.1668 

0.9823 

310090  . 

01/01/93 

12^1/93 

1.2515 

0.9927 

01X11/93 

12«1/93 

1.2144 

0.9854 

310092  _ 

01X11/93 

12/31/93 

1.3798 

0.9947 

|(  i[i:m:<v  j  I 

01/01/93 

12/31/93 

1.1664 

0.9924 

1 

01/01/93 

12/31/93 

1.8903 

0.9965 

310105  . 

01X11/93 

ia31/93 

1.3134 

0.9921 

310106  . . 

01/01/93 

12/31/93 

1.3022 

0.9958 

310110  . 

01X11/93 

12/31/93 

1.1705 

0.9910 

PhoIi— 

01X11/93 

12/31/93 

1.2918 

0.9911 

310112  . 

01X11/93 

12fl1/93 

1.2939 

0.9960 

310113  . 

01/01/93 

12/31/93 

1.2355 

0.9846 

310115 . 

01/01/93 

12/31/93 

1.2001 

0.9962 

310116  . . 

01/01/93 

12/31/93 

1.2624 

0.9931 

310118 . 

10/01/92 

09/30/93 

1.2920 

0.9896 

01/01/93 

12/31/93 

1.0780 

0.9907 

310121  . 

01/01/93 

12/31/93 

1.0903 

09480 

320019  . 

09X11/92 

08/31/93 

1.3963 

0.9994 

320033  . . 

01/01/93 

12/31/93 

1.0754 

0.9854 

320035  . 

01/01/93 

12/31/93 

1.3095 

0.9681 

320038  . 

09X11/92 

08/31/93 

1.2472 

0.9754 

320048  . 

01X11/93 

12/31/93 

1.2727 

0.9897 

320063  . 

09/01/92 

08/31/93 

1.2869 

0.9768 

01X11/93 

12/31/93 

1.1894 

0.9870 

330002  . 

01/01/93 

12/31/93 

1.4559 

0.9965 

330003  . . 

01X11/93 

12/31/93 

1.3073 

0.9958 

330004  . 

01X11/93 

12/31/93 

1.2743 

0.9926 

330005  . 

01X11/93 

12X31/93 

1.7434 

0.9988 

330006  . 

01X11/93 

12/31/93 

1.3305 

0.9966 

l.l.iujiJW— 

01X11/93 

12/31/93 

1.3963 

0.9940 

330008  . 

01/01/93 

12/31/93 

1.1339 

0.9902 

330009  . 

01X11/93 

12/31/93 

1.2621 

0.9960 

330010  . 

01X11/93 

12/31/93 

1.2285 

0.9846 

01X11/93 

12«1/93 

1.2189 

0.9918 

330012  . 

01/01/93 

12/31/93 

1.6956 

0.9966 

330013  . 

01/01/93 

12/31/93 

2.0024 

0.9973 

ilIM  ill 

01X11/93 

12/31/93 

1.3963 

0.9887 

01X11/93 

12/31/93 

1.0096 

0.9831 

330019  . 

01/01/93 

12/31/93 

1^634 

0.9943 

330020  . 

01/01/93 

12/31/93 

1.0614 

0.9808 

330023  . 

01/01/93 

12/31/93 

1.2102 

0.9881 

01X11/93 

12/31/93 

1.6149 

0.9992 

330025  . 

01/01/93 

12/31/93 

1.1072 

0.9938 

I  II 

01/01/93 

12/31/93 

1.5291 

0.9891 

■c<V*W;l  1  11 

01/01/93 

12/31/93 

1.3393 

0.9945 

330029  . 

01X11/93 

12/31/93 

1.1169 

0.9906 

330030  . 

01/01/93 

12/31/93 

1.1617 

0.9868 

330033  . 

01X11/93 

12/31/93 

1.1867 

0.9702 

1 

01/01/93 

12/31/93 

0.9912 

0.9859 

330036  . 

01X11/93 

12/31/93 

1.2903 

0.9922 

i  1 

01/01/93 

12/31/93 

1.1241 

0.9882 

i  1 

01/01/93 

12«1/93 

1.1873 

0.9851 

1  1 

01/01/93 

12/31/93 

0.8384 

0.9778 

IcIcViiil  i  1 

01/01/93 

12/31/93 

1.3294 

0.9964 

330043  . . 

01/01/93 

12/3T/93 

1.2433 

0.9932 

01/01/93 

12/31/93 

1.1762 

0.9940 

330045  . 

01X11/93 

12X31/93 

1.3898 

0.9915 

330046  . 

01/01/93 

12/31/93 

1.5243 

0.9966 

01/01/93 

12/31/93 

1.2286 

0.9917 

330048  . 

01/01/93 

12/31/93 

1.2814 

0.9904 

01X11/93 

12/31/93 

1.2692 

0.9824 

01X11/93 

12«1/93 

1.1449 

0.9860 

01/01/93 

12/31/93 

1.4212 

0.9904 

01/01/93 

12/31/93 

1.4030 

0.9963 

01X11/93 

12^1/93 

1.6012 

0.9967 

330058  . 

01/01/93 

12^1/93 

1.2728 

0.9941 

330059  . 

01X11/93 

12/31/93 

1.5704 

0.9985 

1  M 

01X11/93 

12/31/93 

1.3280 

0.9943 

1  1 1 

01/01/93 

12/31/93 

1.0201 

0.9764 

1  1 1 

01/01/93 

12/31/93 

1.4153 

0.9945 

330065  . 

01X11/93 

12/31/93 

1.2079 

0.9914 

330066  . 

01/01/93 

12/31/93 

12260 

0.9960 

330067  . 

01X11/93 

12/31/93 

1.3176 

0.9881 

01/01/93 

12«1/93 

1.3479 

0.9960 

330073  . 

01/01/93 

12/31/93 

12028 

0.9842 

■  1  ■  ■ 

01X11/93 

12^1/93 

12323 

0.9879 

330075  . 

01/01/93 

12:«1/93 

1.0670 

0.9872 

330078  . . 

01X11/93 

12/31/93 

1.3908 

0.9975 

330079  . 

01X11/93 

12/31/93 

12888 

0.9935 

01/01/93 

12/31/93 

12319 

0.9936 

01/01/93 

12/31/93 

0.9486 

0.9680 

01/01/93 

12/31/93 

1.3436 

0.9699 

01/01/93 

12/31/93 

1.2299 

0.9966 

01X11/93 

12/31/93 

1.0911 

0.9742 

Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 

No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

330090  . 

01/01/93 

12/31/93 

1.5912 

0.9961 

330091  . 

01/01/93 

12/31/93 

1.3674 

0.9957 

330092  . 

01X11/93 

12/31/93 

0.9944 

0.9762 

330094  . 

01X11/93 

12/31/93 

1.1908 

0.9873 

330096  . 

01X11/93 

12/31/93 

1.2007 

0.9964 

330096  . 

01X11/93 

12/31/93 

1.0627 

0.9837 

330097  . 

01/01/93 

12/31/93 

1.1617 

0.9864 

330100  . 

01/01/93 

12/31/93 

0.6958 

0.9974 

330101  . 

01X11/93 

12/31/93 

1.7564 

0.9985 

330102  . 

01X11/93 

12/31/93 

1.2866 

0.9975 

330103  . 

01/01/93 

12/31/93 

1.2142 

0.9759 

330104  . 

01/01/93 

12/31/93 

1.3804 

0.9931 

330106  . 

01/01/93 

12^1/93 

1.5648 

0.9969 

330107  . 

01/01/93 

12/31/93 

1.1988 

0.9764 

330108  . . 

01X11/93 

12/31/93 

1.1914 

0.9949 

330111  . 

01X11/93 

12/31/93 

1.1351 

0.9786 

330114  . 

01/01/93 

12/31/93 

0.9664 

0.9770 

330115  . 

01X11/93 

12/31/93 

1.2261 

0.9777 

330118  . 

01X11/93 

12/31/93 

1.5646 

0.9966 

330119  . 

01X11/93 

12/31/93 

1.7664 

0.9969 

330121  . 

01X11/93 

12/31/93 

1.0023 

0.9681 

330122  . 

01/01/93 

12/31/93 

1.2258 

0.9954 

330125  . 

01/01/93 

12/31/93 

1.7087 

0.9985 

330126  . 

01X11/93 

12/31/03 

1.2031 

0.9902 

330132  . 

01/01/93 

12/31/93 

1.0897 

0.9743 

330133  . 

01/01/93 

12/31/93 

1.3627 

0.9965 

330135  . 

01X11/93 

12/31/93 

1.2331 

0.9799 

330136  . 

01X11/93 

12/31/93 

1.2828 

0.9924 

330140  . . 

01X11/93 

12/31/93 

1.6770 

0.9993 

330141  . 

01X11/93 

12/31/93 

1.3076 

0.9945 

330144  . 

01/01/93 

12/31/93 

1.0658 

0.9852 

330148  . 

01/01/93 

12«1/93 

0.9870 

0.9644 

330151  . 

01/01/93 

12/31/93 

1.0803 

0.9791 

330152  . 

01X11/93 

12/31/93 

1.3840 

0.9959 

330163  . 

01X11/93 

12/31/93 

1.6352 

0.9967 

330157  . 

01X11/93 

12/31/93 

15567 

0.9929 

330158  . 

01/01/93 

12/31/93 

1.3014 

0.9959 

330159  . 

01/01/93 

12/31/93 

1.3249 

0.9937 

330160  . 

01X11/93 

12/31/93 

1.4099 

0.9967 

330161  . 

01/01/93 

12/31/93 

0.9059 

0.9927 

330162  . 

01X11/93 

12/31/93 

15970 

0.9906 

330163  . 

01/01/93 

12/31/93 

1.1479 

0.9898 

330164  . 

01/01/93 

12/31/93 

1.3437 

0.9929 

330166  . 

01/01/93 

12/31/93 

0.9855 

0.9524 

330167  . 

01X11/93 

12/31/93 

1.5764 

0.9978 

330169  . 

01/01/93 

12/31/93 

1.4175 

0.9980 

330171  . 

01/01/93 

12/31/93 

1.3259 

0.9901 

330175  . 

01/01/93 

12/31/93 

1.0948 

0.9949 

330177  . 

01X11/93 

12/31/93 

1.0171 

0.9691 

330179  . 

01/01/93 

12/31/93 

0.8781 

0.9674 

.330180  . 

01X11/93 

12/31/93 

15009 

0.9943 

330181  . 

01X11/93 

12/31/93 

1.2403 

0.9904 

330182  . 

01X11/93 

12/31/93 

2.3782 

0.9979 

330183  . 

01/01/93 

12/31/93 

1.3794 

0.9922 

330184  . 

01/01/93 

12/31/93 

1.3702 

0.9896 

330185  . . 

01/01/93 

12/31/93 

1.1881 

0.9878 

330186  . 

01/01/93 

12/31/93 

1.0021 

0.9908 

330188  . 

01/01/93 

12/31/93 

15072 

0.9945 

330189  . 

01X11/93 

12/31/93 

0.8028 

0.9907 

330191  . 

01/01/93 

12/31/93 

1.3034 

0.9961 

330193  . 

01/01/93 

12/31/93 

1.3739 

0.9952 

330194  . 

01X11/93 

12/31/93 

1.8101 

0.9987 

330196  . 

01X11/93 

12/31/93 

1.5801 

0.9980 

330197  . 

01/01/93 

12/31/93 

1.0444 

0.9960 

330198  . 

01/01/93 

12/31/93 

1.3225 

0.9950 

330201  . 

01X11/93 

12/31/93 

1.4601 

0.9987 

330203  . 

01/01/93 

12/31/93 

1.3416 

0.9981 

330205  . . 

01/01/93 

12/31/93 

1.1914 

0.9786 

330208  . 

01/01/93 

12/31/93 

15131 

0.9927 

330209  . 

01/01/93 

12ai/93 

15105 

0.9869 

330211  . 

01X11/93 

12/31/93 

1.2504 

0.9866 

330212  . 

01/01/93 

12/31/93 

15120 

0.9969 

330213  . 

01X11/93 

12/31/93 

1.1238 

0.9714 

330214  . 

01/01/93 

12/31/93 

1.7401 

0.9999 

330215  . 

01X11/93 

12A31/93 

1.1501 

0.9920 

330218  . 

01X11/93 

12/31/93 

15029 

0.9913 

330219  . 

01X11/93 

12«1/93 

1.6567 

0.9974 

330221  . 

01X11/93 

12/31/93 

1.3191 

0.9964 

330222  . 

01X11/93 

12/31/93 

15196 

0.9826 

330223  . 

01/01/93 

12/31/93 

1.0789 

0.9692 

330224  . 

01/01/93 

12/31/93 

1.3020 

0.9898 

330225  . 

01X11/93 

12/31/93 

1.1726 

0.9946 

330226  . 

01/01/93 

12/31/93 

1.2814 

0.9900 

330229  . 

01X11/93 

12AJ1/93 

1.3639 

0.9846 
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330230  _ 

01/01/93 

1201/93 

1.5616 

0.9950 

330232  _ 

— 

01/01/93 

1201/93 

1.2514 

0.9947 

330233  _ 

01/01/93 

1201/93 

1.5212 

G.9960 

330235  _ 

01/01/93 

1201/93 

1.1352 

0.9968 

330236  _ 

01/01/93 

1201/93 

1.3332 

0.9947 

330238  _ 

01/01/93 

1201/93 

1.1025 

0.9828 

330239  _ 

01/01/93 

1201/93 

1.2427 

0.9961 

330241  _ 

01/01/93 

1201/93 

1.8532 

0.9977 

330242  _ 

01/01/93 

1201/93 

1.3939 

0.9956 

330246  _ 

01/01/93 

1201/93 

1.2160 

0.9868 

330246  . . 

01/01/93 

1201/93 

1.2319 

0.9946 

330247  _ 

01/01/93 

1201/93 

0.7018 

0.9952 

330249  _ 

01/01/93 

1201/93 

1.1765 

0.9636 

330250  _ 

... 

01/01/93 

1201/93 

1.2628 

0.9933 

330252  _ 

... 

01/01/93 

1201/93 

0.9389 

0.9233 

330254  _ 

... 

1  01/01/93 

1201/93 

0.9941 

0.9823 

330258  _ 

... 

01/01/93 

1201/93 

1.3795 

0.9914 

33(»59 _ 

... 

01/01/93 

1201/93 

1.4018 

0.9905 

330261  _ 

... 

01/01/93 

1201/93 

1.2622 

0.9924 

330263  _ 

... 

01/01/93 

1201/93 

1.0248 

0.9738 

330264  _ 

... 

01/01/93 

1201/93 

1.1798 

0.9870 

330265  _ 

... 

01/01/93 

12/31/93 

1.2755 

0.9958 

330267  _ 

01/01/93 

1201/93 

1.3114 

0.9922 

330268  _ 

01/01/93 

1201/93 

1.0965 

0.9423 

330270  _ 

... 

01/01/93 

1201/93 

1.9337 

0.9944 

330273  _ 

... 

01A)1/93 

1201/93 

1.3635 

0.9896 

330275  _ 

... 

01/01/93 

1201/93 

1.2271 

0.9969 

330276  _ 

... 

01/01/93 

1201/93 

1.2167 

0.9835 

330277  _ 

... 

01/01/93 

1201/93 

1.1664 

0.9762 

330279  _ 

... 

01/01/93 

1201/93 

1.3076 

0.9967 

330281  _ 

... 

01/01/93 

1201/93 

0.5646 

0.9970 

330285  _ 

01/01/93 

1201/93 

1.7124 

0.9976 

330286  _ 

... 

01/01/93 

1201/93 

1.3459 

0.9927 

330288  . . 

01/01/93 

1201/93 

1.0464 

0.9769 

330290  . . 

01/01/93 

1201/93 

1.6767 

0.9993 

330293  . . 

... 

01/01/93 

1201/93 

1.1766 

0.9835 

330304  _ 

... 

01/01/93 

1201/93 

1.2789 

0.9911 

330306  _ 

... 

01/01/93 

1201/93 

1.4296 

0.9943 

330307  _ 

01/01/93 

1201/93 

1.2066 

0.9862 

330309  _ 

... 

01/01/93 

12/31/93 

1.1831 

0.9897 

330314  _ 

... 

01/01/93 

1201/93 

1.3382 

0.9966 

330315  _ 

... 

01/01/93 

1201/93 

1.1681 

0.9676 

330316  . 

... 

01/01/93 

1201/93 

10027 

0.9952 

330327  _ 

... 

01/01/93 

1201/93 

0.9053 

0.9572 

330331  _ 

... 

01/01/93 

1201/93 

1.1843 

0.9909 

330332  _ 

... 

01/01/93 

1201/93 

10501 

0.9916 

330333  _ 

... 

01/01/93 

1201/93 

1.3022 

0.9995 

330336  _ 

01/01/93 

1201/93 

1.3303 

0.9799 

330338  _ 

... 

01/01/93 

12/31/93 

1.1762 

0.9691 

330339  . . 

... 

01/01/93 

1201/93 

0.8046 

0.9894 

330340  . . 

... 

01/01/93 

1201/93 

1.1780 

0.9757 

330360  _ 

01/01/93 

1201/93 

1.7709 

0.9974 

330363  - 

01/01/93 

12/31/93 

1.2943 

0.9938 

330357  _ 

01/01/93 

1201/93 

1.3589 

0.9882 

330359  . . 

...  ' 

01/01/93 

1201/93 

0.9238 

0.9734 

330372  - 

.... 

01/01/93 

1201/93 

10708 

0.9907 

330381  _ 

01/01/93 

1201/93 

10770 

0.9967 

330386  . 

01/01/93 

1201/93 

1.1750 

0.9753 

330387  _ 

01/01/93 

1201/93 

0.8423 

0.9787 

330389  _ 

.... 

01A)1/93 

1201/93 

1.9113 

0  9958 

330390  . . 

01/01/93 

1201/93 

1.2556 

0.9978 

330393  . . 

01/01/93 

1201/93 

1.6160 

0.9980 

330394  _ 

01/01/93 

1201/93 

1.4328 

0.9988 

330395  _ 

01/01/93 

1201/93 

1  3564 

0.9915 

330397  _ 

01/01/93 

1201/93 

1.5229 

0.9959 

330398  - 

.... 

01/01/93 

1201/93 

1.2836 

0.9807 

330399  . . 

.... 

01/01/93 

1201/93 

1.3668 

0.9955 

340001  _ 

10/01/92 

09/0003 

1.3629 

0.9899 

340002  . . 

10/01/92 

090003 

1.8306 

0.9977 

340003  . . 

1001/92 

09/3003 

1.1793 

0.9573 

340004  _ 

10/01/92 

090003 

1.4919 

0.9978 

340006  . 

1001/92 

090003 

1.1679 

0.9691 

340006  _ 

.... 

1001/92 

090003 

10412 

0.9696 

340007  . . 

1001/92 

090003 

1.1651 

0.9773 

340008  _ 

1001/92 

090003 

1.1796 

0.9760 

340009  _ 

.... 

1001/92 

090003 

1.5066 

0.9777 

340010  . . 

.... 

10/04/92 

10/0203 

1.3159 

0.9836 

340Q11  _ _ 

1001/92 

090003 

1.0639 

0.9730 

340012  _ 

.... 

1001/92 

09/30/93 

1.1393 

0.9845 

340013  _ 

.... 

1001/92 

0900/93 

10035 

0.9743 

340015  _ 

1C01/92 

09/30/93 

1.2381 

0.9750 

340016  _ 

1001/92 

090003 

1.1056 

0.9892 

340017  _ _ 

.... 

1001/92 

090003 

10652 

0.9854 

340018  . . 

.... 

1001/92 

09,0003 

1.1934 

0.9772 
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340021  . 

1001/92 

090003 

1.3176 

0.9671 

340022  _ 

1001/92 

09/30/93 

1.0840 

0.9652 

340023  _ 

01/01/93 

12/31/93 

1.3259 

0.9690 

340024  . 

1001/92 

0900/93 

12481 

0.9630 

340025  . 

1001/92 

og/do/93 

1.1673 

0.9653 

340027  . . 

1001/92 

090003 

12165 

0.9970 

340028  . . 

1001/92 

09/3003 

1.4172 

0.9951 

340031  ..... 

1001/92 

0900/93 

1.0153 

0.9512 

340034  . 

1001/92 

090003 

12717 

0.9628 

340035  . . 

1001/92 

09/3003 

1.1569 

0.9646 

340036  _ 

1001/92 

09/30/93 

1.1793 

0.9763 

340037  _ 

1001/92 

09/3003 

12314 

0.9640 

340038  . . 

1001/92 

0900/93 

1.1357 

0.9792 

340039  _ 

1001/92 

090003 

1.2816 

0.9815 

340040  _ 

1001/92 

09/30/93 

1.8038 

0.9993 

340041  _ 

1001/92 

0900/93 

12549 

0.9680 

340042  _ 

1001/92 

09/30/93 

1.1501 

0.9794 

340044  _ 

1001/92 

090003 

1.0440 

0.9626 

340045  _ 

1001/92 

090003 

1.0232 

0.9606 

340048  . . 

1001/92 

090003 

12561 

1.0000 

340049  _ 

1001/92 

090003 

0.6445 

1.0000 

340050  _ 

1001/92 

09/30/93 

1.1695 

0.9666 

340051  _ 

1001/92 

090003 

12050 

0.9777 

340063  _ 

1001/92 

09/30/93 

1.5869 

0.9963 

340054  _ 

1001/92 

090003 

1.0732 

0.9682 

340055  . . 

1001/92 

09/30/93 

12086 

0.9882 

340060  _ 

1001/92 

0900/93 

1.1183 

0.9616 

340063  _ 

1001/92 

0900/93 

1.0139 

0.9596 

340064  _ 

1001/92 

09/3003 

1.1725 

0.9762 

340065  _ 

1001/92 

090003 

1.1391 

0.958C 

340067  _ _ 

1001/92 

090003 

1.1634 

0.9466 

340068  _ 

1001/92 

09/3003 

1.3548 

0.9724 

340069  _ 

1001/92 

0900/93 

1.7566 

0.9953 

340070  _ 

1001/92 

090003 

12694 

0.9687 

340071  _ 

1001/92 

090003 

1.0301 

0.9481 

340072  _ 

1001/92 

09/30/93 

1.0980 

0.9639 

340075  _ 

1001/92 

090003 

1.1543 

0.9841 

340080  _ 

1001/92 

090003 

1.1411 

0.9622 

340084  _ 

1001/92 

09/3003 

1.0582 

0.9627 

340085  _ 

1001/92 

09/30/93 

1.1942 

0.9679 

340087  _ 

1001/92 

09/30/93 

1.1740 

0.9870 

340088  _ 

1001/92 

0900/93 

1.1213 

0.9759 

340089  _ 

1001/92 

090003 

0.9657 

0.9729 

340090  _ 

1001/92 

09/3003 

1.0747 

0.9577 

340091  _ 

1001/92 

090003 

1.6453 

0.9969 

340093  _ 

1001/92 

09/30/93 

1.1232 

0.9786 

340094  _ 

1001/92 

09/30/93 

1.3301 

0.9647 

340096  _ 

1001/92 

09/3003 

12399 

0.9646 

340097  _ 

1001/92 

090003 

1.1151 

0.9671 

340096  _ 

0907/92 

0905/93 

1.6286 

0.9979 

340099  . 

1001/92 

090003 

1.1369 

0.9664 

340100  _ 

1001/92 

09/3003 

12221 

1.0000 

340101  _ 

0101/93 

1201/93 

1.0349 

0.9674 

340104  _ 

1001/92 

090003 

1.0167 

0.9775 

340106  . . 

1001/92 

09/30/93 

1.3463 

0.9959 

340106  _ 

1001/92 

090003 

1.1316 

0.9806 

340107  _ 

0101/93 

120103 

12580 

0.9762 

340109  _ 

1001/92 

09/3003 

1.3000 

0.9867 

340111  _ 

1001/92 

090003 

1.1302 

0.9581 

340112  . . 

1001/92 

090003 

1.0452 

0.9268 

340113  . . 

0101/93 

1201/93 

1.9406 

0.9991 

340114  _ 

1001/92 

0900/93 

1.4375 

0.9967 

340115  . . 

1001/92 

090003 

1.5009 

0.9964 

340119  _ 

1001/92 

090003 

1.2907 

0.9784 

340120  _ 

1001/92 

090003 

1.0983 

0.9746 

340121  _ 

1001/92 

090003 

1.0666 

0.9643 

340122  _ 

1001/92 

09/30/93 

1.0123 

0.9735 

340123  _ 

1001/92 

09/3003 

1.1626 

0.9633 

340124  _ 

1001/92 

09/3003 

1.0939 

0.9607 

340125  _ 

1001/92 

090003 

1.4097 

0.9918 

340126  . 

1001/92 

09/30/93 

1.3418 

0.9845 

340127  _ 

1001/92 

09/30/93 

12563 

0.9731 

340129  _ 

1001/92 

090003 

12567 

0.9778 

340130  _ 

1001/92 

09/30/93 

1.3320 

0.9736 

340131  . . 

1001/92 

0900/93 

1.3182 

0.9877 

340132  . . 

1001/92 

0900/93 

12779 

0.9634 

340133  . . 

1001/92 

09/30/93 

1.1506 

0.9562 

340141  _ 

1001/92 

•090003 

1.5710 

0.9975 

340142  _ 

1001/92 

090003 

12220 

0.9743 

340145  _ 

1001/92 

0900/93 

12801 

0.9512 

340148  _ 

1001/92 

090003 

1.0441 

0.9583 

340147  _ 

100402 

1002/93 

1.3425 

0.9946 

340151 

1001/92 

090003 

12034 

0.9819 

340159  _ 

1001/92 

09/30/93 

1.1149 

0.9765 
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justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 

No. 

Begin 

End 

Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

340166  _ 

01/01/93 

12/31/93 

1.3753 

0.9879 

340168  _ 

10/01/92 

09/30/93 

0.5447 

1.0000 

350004  . . 

10/01/92 

09/30/93 

1.6723 

0.9987 

350007  _ _ 

104)1/92 

090003 

1.0045 

0.9554 

350015  _ 

01/01/93 

1201/93 

1.6193 

0.9939 

350016  . 

01/01/93 

1201/93 

0.9935 

0.9683 

350018  _ 

1001/92 

090003 

1.1459 

0.9684 

350019  ..  _ 

01/01/93 

1201/93 

1.5986 

0.9959 

350020  _ 

01/01/93 

1201/93 

1.3682 

0.9837 

360023  . . 

01/01/93 

1201/93 

0.8092 

0.9672 

350024  _ 

1001/92 

0900/93 

1.1536 

0.9644 

350027  . . 

1001/92 

090003 

0.9973 

0.9879 

350033  . 

0101/93 

1201/93 

0.9214 

0;9617 

350036  . . 

0701/92 

0701/93 

0.6994 

0.9341 

350038  . . 

0101/93 

1201/93 

1.0108 

0.9501 

350041  _ 

0101/93 

1201/93 

1.0813 

0.9744 

350042  . 

0101/93 

1201/93 

1.0496 

0.9909 

350051  _ _ 

0101/93 

1201/93 

0.9614 

0.9685 

350065  . 

0101/93 

1201/93 

0.9295 

0.9671 

350066  _ 

1001/92 

090003 

0.6321 

0.9741 

360001  _ _  . 

0101/93 

1201/93 

1.2264 

0.9885 

360002  _ 

0101/93 

1201/93 

1.1550 

0.9755 

360007  _ 

0101/93 

1201/93 

1.0658 

0.9853 

360009  _ 

0101/93 

12/31/93 

1.3346 

0.9858 

360010  _ 

0101/93 

120103 

1.1682 

0.9754 

360012  _ 

0101/93 

1201/93 

1.2374 

0.9873 

360013  _ 

0101/93 

1201/93 

1.0975 

0.9830 

360016  _ 

0101/93 

1201/93 

1.5514 

0  9867 

360018  _ 

0101/93 

1201/93 

1.5419 

0.9968 

360019  _ 

0101/93 

1201/93 

15405 

0.9644 

380020  . 

0101/93 

1201/93 

1.4449 

0.9975 

360021  _ 

0101/93 

1201/93 

15443 

0.9614 

360024  _ 

0101/93 

1201/93 

15697 

0.9868 

360025  _ 

0101/93 

1201/93 

1.1983 

0.9778 

360026  _ 

0101/93 

1201/93 

1.1596 

0.9911 

360027  _ 

0101/93 

1201/93 

1.5294 

0.9978 

360030  _ 

0101/93 

1201/93 

1.1469 

0.9774 

360031  _ 

0101/93 

1201/93 

15509 

0.9837 

360032  . . 

0101/93 

1201/93 

1.0799 

0.9495 

360034  . . 

0101/93 

1201/93 

15068 

0.9595 

360036  _ 

0101/93 

1201/93 

1.1787 

0.9724 

360037  _ 

0101/93 

1201/93 

2.0513 

0.9923 

360038  _ 

0101/93 

1201/93 

1.4670 

0.9969 

360039  _ 

0101/93 

1201/93 

15739 

0.9919 

360041  . . 

0101/93 

1201/93 

1.3489 

0.9909 

360042  . 

0101/93 

1201/93 

1.1441 

0.9669 

360044  . 

0101/93 

1201/93 

1.0655 

0.9766 

360046  _ 

0101/93 

1201/93 

1.1008 

0.9710 

360047  . . 

0101/93 

1201/93 

1.0611 

0.9694 

360049  . . 

0101/93 

1201/93 

1.3268 

0.9933 

360051  . . 

0101/93 

12/31.03 

1.5044 

0.9989 

360056  _ 

0101/93 

1201/93 

1.1902 

0.9870 

360056  _ 

0101/93 

1201/93 

1.3361 

0.9699 

360057  _ 

0101/93 

1201/93 

1.0502 

0.9638 

360059  _ 

0101/93 

1201/93 

1.5065 

0.9962 

360062  . . 

0101/93 

1201/93 

1.5303 

0.9935 

360063  . . 

0101/93 

1201/93 

1.0271 

0.9666 

360064  . . 

0101/93 

1201/93 

1.4480 

0.9965 

360065  _ 

0101/93 

1201/93 

15464 

0.9836 

360066  . . 

0101/93 

1201/93 

15311 

0.9853 

360067  . 

0101/93 

1201/93 

1.1145 

0.9589 

360068  . . 

0101/93 

1201/93 

1.5975 

0.9968 

360069  . . 

0101/93 

1201/93 

1.0290 

0.9555 

360070  _ 

0101/93 

1201/93 

1.5703 

0.9938 

360071  _ 

0101/93 

1201/93 

15675 

0.9793 

3600/2  . . 

0101/93 

1201,03 

15047 

0.9712 

360074  _ 

1001/92 

090003 

1.4118 

0.9928 

360075  . . 

0101/93 

1201/93 

1.4359 

0.9964 

360076  . 

0101/93 

1201/93 

15892 

0.9608 

360077  _ 

0101/93 

1201/93 

1.4009 

0.9969 

360078  _ 

0101/93 

1201/93 

15753 

0.9884 

360079  _ 

0101/93 

1201/93 

1.6481 

0.9986 

360080  . . 

0101/93 

1201/93 

1.1169 

a9927 

360081  . . 

0101/93 

1201/03 

1.3331 

0.9938 

360082  _ 

0101/93 

1201/93 

1.3029 

0.9876 

360083  - 

0101/93 

1201/93 

15935 

0.9848 

360084  . . 

0101/93 

1201/93 

1.6169 

0.9956 

360086  _ 

0101/93 

1201/93 

1.4381 

0.9838 

360087  _ 

0101/93 

1201/93 

1.3196 

0.9950 

360088  . . 

0101/93 

1201/93 

1.1788 

0.9713 

360089  . . 

0101/93 

1201/93 

1.0998 

0.9749 

360091  _ 

0101/93 

1201/93 

15440 

0.9849 

360092  _ 

01,01/93 

1201/93 

15249 

0.9604 

360093  . 

0101,03 

120103 

15008 

0.9717 
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Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


360094  . 

360095  . 

360096  . 

360098  . 

360099  . 

360100  . 

360101  . 

360102  . 

360103  . 

360104  _ 

360106  _ 

360107  . 

360108  _ 

360109  . 

360112  . 

360113  . 

360114  . 

360115  . 

360116  . 

360118  _ _ 

360119  _ _ 

360120  . 

360121  _ _ 

360122  . 

360123  _ _ 

360124  . 

360125  . 

360126  . 

360127  . 

360128  . 

360129  . 

360130  . . 

360131  . 

360132 
360133  ...... 

360135  . 

360136  „.... 

360137  _ _ 

360140  . 

360141  ...„. 

360142  . 

360143  _ _ 

360144  ..._. 
3601 45- L... 

360147  . 

360148  . 

360149  ....„ 

360150  ...... 

360151  ..._ 

360152  . 

360153  . 

360154  _ 

360155  . 

360156  . 

360159  . 

360162  . 

360163  . 

360164  . 

360166  . 

360166  ...„ 

360163  . 

360170  . 

360172  . 

360174  ..... 

360175  . 

360176  . 

360177  . 

360179  . 

360180  .... 
360184  .... 
360186  .... 
360188  .... 
360189  .... 
360192  .... 
360193  .... 
360194  .... 
360195  .... 
360197  .... 
360200  .... 
360203  .... 
360204  .... 
360210  .... 
360211  .... 


Transfer  Transfer 
adjusted  adjust- 
End  case  ment  to 
mix  dis- 
Index  charges 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


360213  ...„ 
360218  ...» 
360230  ..... 
360231  ..... 
360232  ..... 
360234  ..... 
360236  ...~ 

360239  . 

360240 

360241  . 

370001  ..... 
370002  .... 
370006  .... 
370007  _.. 
370014  .... 
370017  .... 
370018  .... 
370020  .... 
370021  .... 
370025  .... 
370032  .... 
370033  .... 
370037  .... 
370039  .... 
370040  .... 
370049  .... 
370051  .... 
370054  .... 
370057  .... 
370071  .... 
370077  .... 
370078  ... 
370092  ... 
370093  ... 
370094  ... 
370095  ... 
370105  ... 
370106  ... 
370108  ... 
370114  ... 
370121  ... 
370141  ... 
370146  ... 
370148  ... 
370149  ... 
370161  ... 
370165  ... 
370169  ... 
370176  ... 
370179  .. 
370189  .. 
370190  .. 
380004  .. 
380006  .. 
380010  .. 
380014  .. 
380018  .. 
380019  .. 
380021  .. 
380026  .. 
380029  .. 
380036  .. 
380038  .. 
380039  .. 
380042  .. 
380047  .. 
380050  .. 
380051  .. 
380052  .. 
380055  ., 
380056  .. 
380060  . 
380061  . 
380064  . 
380068  . 
380070  . 
380075  . 
380082  . 
380091  . 
390028  . 
390054  . 
390059  . 
390060  . 
390169  . 


Transfer  Transfer 
adjusted  adjust- 
End  case  ment  to 
mix  dis- 
index  charges 


Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


0.9814 
0.9835 
0.9895 
0.9848 
0.9712 
0.9901 
0.9861 
0.9805 
0.9722 
0.9759 
0.9977 
0.9609 
0.9840 
0.9761 
0.9759 
0.9448 
0.9884 
0.9748 
0.9409 
0.9909 
0.9986 
0.9874 
0.9991 
0.9791 
0.9797 
0.9735 
0.9544 
0.9730 
0.9742 
0.9672 
0.9852 
0.9982 
0.9542 
0.9991 
0.9957 
0.9776 
0.9940 
0.9988 
0.9595 
0.9988 
0.9664 
0.9919 
0.9306 
0.9834 
0.9758 
0.9799 
0.9751 
0.9703 
0.9750 
0.9190 
0.9952 
1.0000 
0.9796 
0.9795 
0.9862 
0.9917 
0.9978 
0.9787 
0.9883 
0.9663 
0.9610 
0.9368 
0.9773 
0.9890 
0.9694 
0.9979 
0.9858 
0.9953 
0.9819 
0.9909 
0.9777 
0.9876 
.6570  0.9982 

.3134  0.9841 

.0233  0.9296 

.2442  0.9497 

.4611  0.9946 


390186  .  01/01/93 

390237  .  01/01/93 

390272  .  09/01/92 

400002  .  01/01/93 

400005  .  01/01/93 

400007  .  01/01/93 

400008  .  01/01/93 

400010  .  10/01/92 

400011  .  01A)1/93 

400014  .  01/01/93 

400016  .  10rt)1/92 

400017  .  01/01/93 

400019  .  01/01/93 

400022  .  01/01/93 

400024  .  01/01/93 

400032  .  01/01/93 

400094  .  01/01/93 

400096  .  01/01/93 

400106  .  10«1/92 

400109  . 10/01/92 

400111  .  01/01/93 

400113  .  10/01/92 

400115  . 01A)1/93 

400117  .  01/01/93 

400118  .  01/01/93 

400120  .  01/01/93 

400122  .  09/01/92 

410001  . '.....  10/01/92 

410004  .  10/01/92 

410005  .  10/01/92 

410006  .  10/01/92 

410007  .  10/01/92 

410008  .  10/01/92 

410009  .  ia«)1/92 

410010  .  10/01/92 

410011  .  10/01/92 

410012  .  10/01/92 

410013  .  10/01/92 

420005  .  01/01/93 

420007  .  10/04/92 


420018  .  09/27/92 

420019  .  10/01/92 

420020  .  10/01/92 

420022  .  10/04/92 

420023  .  01/01/93 

420026  .  09/06«2 

420027  .  09/27/92 

420028  .  10/01/92 

420029  .  10/01/92 

420030  .  01/01, *93 

420031  .  10/01/92 

420033  .  10/01/92 

420036  .  10/01/92 

420037  .  10/01/92 

420038  .  10/01/92 

420039  .  10/01/92 

420040  .  10/01/92 

420042  .  10/01/92 

420043  .  10/01/92 

420044  .  10/01/92 

420048  .  10/01/92 

420049  .  10/01/92 

420061  .  10/01/92 

420054  .  09/01/92 

420055  .  10/01/92 

420056  .  10/01/92 

420057  .  10/01/92 

420059  .  10/01/92 

420061  .  10/01/92 

420064  .  10/01/92 

420065  .  09/01/92 

420066  .  10/01/92 

420067  .  10/01/92 

420068  .  10/01/92 

420069  .  10/01/92 

420070  .  10rt)1/92 

420071  .  10/01/92 

420072  .  10/01/92 


Transfer  Transfer 
adjusted  adjust- 
End  case  ment  to 
mix  dis- 
index  charges 
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Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
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420073  .  10/01/92 

420074  .  ia«)1/92 

420075  .  10/01/92 

420076  . -  01/01/93 

420070  .  10/01/92 

420081  .  10/01/92 

420086  . 10/01/92 

420087  .  10/01/92 

420088  .  10/01/92 

420089  .  09/01/92 

420091  . .  10/01/92 

430008  .  01/01/93 

430013  .  10/01/92 

430014  .  10/01/92 

430015  .  08/01/92 

430016  _  10/01/92 

430023  _  09/01/92 

430024  .  01/01/93 

430026  .  01/01/93 

430031  .  01/01/93 

430034  .  01/01/93 

430036  .  01/01/93 

430038  . .  01/01/93 

430040  .  10/01/92 

430041  .  01/01/93 

430043  .  01/01/93 

430044  .  01/01/93 

430047  .  01/01/93 

430048  .  01/01/93 

430049  .  01A)1/93 

430051  _ 01/01/93 

430056  .  01/01/93 

430057  .  01/01/93 

430060  .  01/01/93  I 

430064  . 

430065  . 

430073  . 

430076  . 

430079  . 

430080  . 

430087  . 

440008  . . 

440018  . 

440020  . 

440026  . 

440034  . 

440041  . 

440046  . 

440047  . 

440048  . 

440049  . 

440050  . 

440058  . 

440061  . 

440064  . 

440068  . 

440071  . 

440072  . 

440070  . 

440081  . 

440083  . 

440091  . . 

440095  . 

440100  . 

440105  . 

440110  . 

440120  . 

440125  . 

440145  . 


440146  .  01/01/93 

440148  .  01/01/93 

440149  .  11/01/92 

440150  .  01/01/93 

440157  .  01/01/93 

440159  .  10/01/92 

440161  .  01/01/93 

440168  .  01/01/93 

440173  .  09/01/92 

440174  .  01/01/93 

440181  .  01/01/93 

440182  .  01/01/93 

440184  .  01/01/93 

440185  .  09/01/92 

440186  .  11/01/92 


09/30/93 

09/30/93 

09/30/93 

12/31/93 

09/30/93 

09/30/93 

09/30/93 

09130193 

09/30/93 

08/31/93 

09/30/93 

12/31/93 

09/30/93 

09^30/93 

07/31/93 

09/30/93 

08/31/93 

12^1/93 

12/31/93 

12«1/93 

12A31/93 

12^1/93 

12/31/93 

09/30/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

11/30/93 

09/30/93 

09/30/93 

12/31/93 

12/31/93 

09/30/93 

12/31/93 

12/31/93 

10ai/93 

0900«J 

09/30/93 

12«1/93 

09^30«3 

12/31/93 

08/31/93 

09/30/93 

12/31/93 

12/31/93 

12/31/93 

09/30/93 

12/31/93 

09/30/93 

12/31/93 

12/31/93 

09/30/93 

12/31/93 

12/31/93 

08^1/93 

12/31/93 

12«1/93 

08/31/93 

12/31/93 

12/31/93 

12/31/93 

09/30/93 

12/31/93 

12/31/93 

10/31/93 

12/31/93 

12/31/93 

09/30/93 

12/31/93 

12/31/93 

08/31/93 

12/31/93 

12/31/93 

12/31/93 

12«1/93 

08«1/93 

10/31/93 


Transfer 

adjusted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

1.3094 

0.9932 

0.9667 

0.9717 

0.9842 

0.9699 

1.1801 

0.9947 

1.7184 

0.9959 

0.8117 

0.9924 

1.4254 

0.9918 

1.6197 

0.9993 

1.2311 

0.9847 

1.3630 

0.9893 

0.5742 

1.0000 

1.1650 

0.9709 

1.2240 

0.9799 

Transfer  Transfer 
adjusted  adjust- 
End  case  ment  to 
mix  dis- 
index  charges 


Transfer 

Transfer 

adjusted 

adjust¬ 

case 

ment  to 

mix 

dis¬ 

index 

charges 

440189  _  08/01/92 

440194  .  09/01/92 

440200  .  . .  12/01/92 

440203  .  01/01/93 

440205  .  01/01/93 

450002  .  01/01/93 

450005  .  09rt)1/92 

450010  .  10/01/92 

450011  .  01/01/93 

450014  .  01/01/93 

450015  .  10/01/92 

450016  . 01A)1/93 

450018  .  09/01/92 

450020  _ 01/01/93 

450024  .  10/01/92 

450025  . .  01/01/93 

460028  .  01/01/93 

450032  .  10/01/92 

460033  .  09/01/92 

450037  .  10/01/92 

460039  .  10/01/92 

450046  .  10/01/92 

450047  .  01/01/93 

450050  .  01/01/93 

450053  .  01/01/93 

450054  .  09/01/92 

460055  . .  10/01/92 

450058  .  09/01/92 

450059  .  01A)1/93 

450063  .  10/01/92 

450065  .  10/01/92 

450068  _  10/01/92 

450072  .  01/01/93 

450073  .  01/01/93 

450080  .  10rt)1/92 

450081  .  01/01/93 

450082  . .  10/01/92 

450083  .  11/01/92 

450085  .  10/01/92 

450087  .  09A)1/92 

450094  .  01/01/93 

450097  .  01/01/93 

450098  .  11/01/92 

450101  .  09/01/92 

450104  .  01/01/93 

450107  .  01/01/93 

450108  .  10/01/92 

450110  .  10A31/92 

460111  .  01/01/93 

450112  .  01/01/93 

450110  .  09/01/92 

450119  .  10/01/92 

450121  .  10/01/92 

450123  .  01/01/93 

450124  .  10/01/92 

450127  .  10/01/92 

450130  _ 01/01/93 

450131  . .  08/01/92 

450132  .  10/01/92 

450133  .  10/01/92 

450135  .  10/01/92 

450137  .  10A)1/92 

450140  . .  10/01/92 

450142  .  09/01/92 

450144  .  10/01/92 

450146  .  01/01/93 

450146  .  10/01/92 

450148  .  10/01/92 

450149  .  11/01/92 

450150  .  10/01/92 

450151  .  10/01/92 

450152  .  10rt)1/92 

450153  .  01/01/93 

I  450154  .  10/01/92 

I  450155  .  10/01/92 

I  450160  .  10/01/92 

,  450162  10/01/92 

I  450163  .  01/01/93 

i  450164  . .  10/01/92 

450165  .  01/01/93 

I  450166  .  01/01/93 

I  450169  .  01/01/93 

I  450176  .  10AJ1/92 

'  450178  01/01/93 


07/31/93 

08/31/93 

11/30^3 

12/31/93 

12/31/93 

12/31/93 

08/31/93 

09/30/93 

12/31/93 

12/31/93 

09/30/93 

12/31/93 

08/31/93 

12/31/93 

09/30/93 

12/31/93 

12/31/93 

09/30/93 

08/31/93 

09/30/93 

09/30/93 

09/30/93 

12/31/93 

12^1/93 

12«1/93 

08/31/93 

09/30/93 

08/31/93 

12/31/93 

09/30/93 

09/30/93 

09/30/93 

12/31/93 

12/31/93 

09/30193 

12/31/93 

09/30/93 

10/31/93 

09/30/93 

08«1/93 

12/31/93 

12/31/93 

10/31/93 

08/31/93 

12/31/93 

12«1/93 

09/30/93 

09/30«3 

12/31/93 

12/31/93 

08/31/93 

09r'30/93 

0900«3 

12/31/93 

09/30/93 

09/30/93 

12/31/93 

07/31/93 

09/30/93 

09/30/93 

09/30/93 

09/30/93 

09/30/93 

08/31/93 

09/30/93 

12/31/93 

09/30«3 

09/30/93 

10/31/93 

09/30/93 

09/30/93 

09/30/93 

12/31/93 

09/30/93 

09/30/93 

09/30/93 

09/30/93 

12A31/93 

09/30/93 

12/31/93 

12/31/93 

12/31/93 

09/30/93 

12«1/93 


0.9909 
0.9781 
0.9526 
0.9724 
0.9686 
0.9994 
0.9751 
0.9963 
0.9978 
0.9516 
0.9984 
0.9979 
0.9993 
0.9592 
0.9896 
0.9979 
0.9938 
0.9752 
0.9988 
0.9966 
0.9980 
0.9966 
0.9677 
0.9643 
0.9066 
0.9960 
0.9631 
0.9986 
0.9803 
0.9139 
0.9656 
0.9965 
0.9631 
0.9575 
0.9720 
0.9641 
0.9644 
0.9954 
0.9685 
0.9952 
0.9936 
0.9941 
0.9667 
0.9967 
0.9820 
0.9993 
0.9503 
0.9813 
0.9807 
0.9651 
0.9995 
05792 
0.9959 
0.9765 
0.9994 
0.9672 
0.9981 
0.9834 
0.9969 
0.9977 
0.9977 
0.9964 
1.0000 
0.9909 
0.9889 
0.9877 
0.9445 
0.9678 
0.9948 
0.9347 
0.9670 
0.9802 
.5696  0.9962 

.1411  0.9705 

.0793  0.9725 

0.9636 
0.9883 
0.9613 
0.9673 
0.9837 
0.9615 
.8496  I  0.9265 
.2799  0.9768 

.1402  I  0.9688 


450181  .  01/01/93 

450105  .  10fl1/92 

450187  .  01/01/93 

450191  .  01/01/93 

450193  .  10A)1/92 

450194  .  01/01/93 

450196  .  01/01/93 

450197  .  09fl1/92 

450200  .  10/01/92 

450201  .  01/01/93 

450203  .  10/01/92 

450209  .  10/01/92 

450210  .  01/01/93 

450211  .  01A)1/93 

450213  .  01/01/93 

450214  _  09/01/92 

450224  .  10/01/92 

450229  .  09/01/92 

450231  .  01/01/93 

450234  .  10rt)1/92 

450236  .  10/01/92 

460237  . 01/01/93 

450239  .  00/01/92 

450243  .  09mi/92 

450246  .  10/01/92 

450249  .  01/01/93 

450253  .  01/01/93 

450259  .  01/01/93 

450264  .  10/01/92 

450271  .  01/01/93 


450243  .  09mi/92 

450246  .  10/01/92 

450249  .  01/01/93 

450253  .  01/01/93 

450259  .  01/01/93 

450264  .  10/01/92 

450271  .  01/01/93 

450272  .  01/01/93 

450276  .  10rt)1/92 

450280  .  01/01/93 

450283  .  11/01/92 

450286  .  01/01/93 

450292  .  10fl)1/92 

450293  . .  01/01/93 

450296  .  01/01/93 

450297  .  01/01/93 

450303  .  01/01/93 

450306  .  01/01/93 

450315  .  09«)1/92 

450320  .  01/01/93 

460321  .  01/01/93 

450322  .  01/01/93 

450327  .  10/01/92 

450330  .  01/01/93 

450334  .  10/01/92 

450337  .  11/01/92 

450340  .  01/01/93 

450346  .  09/01/92 

450347  .  01/01/93 

450348  .  09/0^/9^ 

450351  .  10/01/92 

450352  .  10A31/92 

450353  .  09/01/92 

450355  .  08rt)1/92 

450358  .  01/01/93 

450366  .  11/01/92 

450369  . .  10«1/92 

450371  .  01/01/93 

450373  .  11/01/92 

450374  .  10/01/92 

450378  .  09«)1/92 

450388  .  10/01/92 

450389  .  11/01/92 

450399  .  10/01/92 

450410  .  10/01/92 

450417  .  01/01/93 

450418  .  01/01/93 

460419  .  10,01/92 

450422  . T  10/01/92 

460423  .  0901/92 

450424  .  0101/93 

450429  .  1201/92 

450431  .  0101/93 

450438  .  0101/93 

450446  .  0101/93 

450450  .  1001/92 

450462  .  1001/92 

450464  .  1001/92 

450465  .  1001/92 

450475  .  1001/92 

450488  .  1001/92 


1201/93 
09/30/93 
12/31/93 
12/31/93 
0900/93 
1201/93 
1201/93 
0801/93 
090003 
1201/93 
09/30/93 
090003 
1201/93 
1201/93 
1201/93 
0801/93 
0900/93 
0801/93 
1201/93 
090003 
090003 
1201/93 
0701/93 
0801/93 
0900/93 
1201/93 
1201/93 
1201/93 
0900/93 
1201/93 
1201/93 
090003 
1201/93 
1001/93 
1201/93 
090003 
1201/93 
1201/93 
1201/93 
1201/93 
1201/93 
0801/93 
1201/93 
1201/93 
1201/93 
090003 
1201/93 
09/3003 
1001/93 
1201/93 
0801/93 
1201/93 
0801/93 
090003  1.2674 

090003  1.2141 

0801/93  1.2262 

0701/93  1.0721 

1201/93  2.0537 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 

No. 

Begirr 

End 

Transfer 

adjusted 

case 

mix 

Index 

Transfer 

adji^ 

mentto 

dis¬ 

charges 

450614  _ _ 

01/01/93 

1201/93 

1.1370 

0.9844 

450618  _ 

01/01/93 

12/31/93 

1.4441 

0.9961 

4S0S23  . . 

01A)1/93 

12/31/93 

1.4932 

0.9954 

450530  _ 

12/01/92 

11/3003 

10072 

0.9871 

450534  _ 

10/01/92 

09/30/93 

00752 

0.9694 

450535  _ 

01/01/93 

12/31/93 

1.1633 

0.9785 

460538  _ 

01/01/93 

12/31/93 

10042 

0.9607 

450544  _ 

08^1/92 

07/31/93 

10769 

0.9936 

450646  _ 

10/01/92 

0900/93 

10723 

0.9875 

460647  _ 

10/01/92 

090003 

1.0015 

0.9683 

450550  _ 

01/01/93 

1201/93 

1.0494 

0.9948 

450559  _ 

10W1/92 

09/30/93 

0.8866 

08683 

450561  _ 

01/01/93 

1201/93 

1.6628 

0.9989 

450565  _ 

10/01/92 

0900/93 

1.3484 

0.9787 

450570  . . 

01/01/93 

1201/93 

1.0703 

0.9809 

450571  _ 

ioni/92 

09/30/93 

1.4719 

0.9985 

460674  _ 

10/01/92 

090003 

1.0200 

0.9397 

450675  . 

1001/92 

0900/93 

0.9748 

0.9712 

450578  . . 

10/01/92 

090003 

0.9341 

0.9348 

450680  _ 

10/01/92 

090003 

1.1558 

0.9891 

450583  — . 

1001/92 

090003 

0.9611 

0.9938 

450584  _ 

1001/92 

0900/93 

1.1657 

0.9814 

460587  _ 

0901/92 

0801/93 

10707 

0.9782 

450691  _ 

1001/92 

090003 

1.1463 

0.9770 

450596  _ 

1001/92 

090003 

10575 

0.9742 

460697  _ 

1001/92 

0900/93 

1.0343 

0.9849 

460604  _ 

0101/93 

1201/93 

10793 

0.9670 

450605  _ 

0101/93 

1201/93 

1.3119 

0.9880 

450607  . . 

1001/92 

090003 

0.9596 

0.9761 

450609  _ 

1001/92 

0900/93 

0.9097 

0.9701 

450614  . . 

1001/92 

090003 

1.0661 

0.9303 

450615  _ 

0101/93 

1201/93 

0.9485 

09606 

450620  _ 

1001/92 

090003 

1.0977 

0.9505 

450623  _ 

1001/92 

090003 

1.1686 

0.9580 

450626  _ 

1001/92 

0900/93 

1.0407 

0.9510 

450628  . . 

1001/92 

090003 

0.9528 

0.9494 

450631  _ 

0901/92 

0801/93 

1.6508 

0.9992 

450632  _ 

1001/92 

090003 

1.0081 

0.9743 

450634  . . 

0101/93 

1201/93 

1.4317 

0.9910 

450637  _ 

0901/92 

0801/93 

1.4337 

0.9785 

450639  _ 

1001/92 

090003 

1.4536 

0.9960 

450644  _ 

0901/92 

0801/93 

1.6076 

0.9966 

450646  _ 

0101/93 

1201/93 

1.5501 

0.9969 

450648  _ 

1001/92 

0900/93 

1.0880 

0.9681 

450652  _ 

1001/92 

090003 

0.9808 

0.9578 

450664  _ 

1001/92 

0900/93 

0.9830 

0.9911 

450666  _ 

0101/93 

1201/93 

1.3583 

0.9870 

450659  _ 

0101/93 

1201/93 

1.4444 

0.9973 

450661  _ 

0101/93 

1201/93 

1.1990 

0.9907 

450662  _ 

0901/92 

0801/93 

1.3959 

0.9793 

450672  _ 

0801/92 

0701/93 

1.6183 

0.9991 

450673  _ 

1001/% 

090003 

1.1056 

0.9488 

450677  _ 

0101/93 

1201/93 

1.3698 

450686  _ 

0101/93 

1201/93 

1.5699 

0.9956 

450690  _ 

0901/92 

0801/93 

1.3647 

0.9960 

460696  _ 

1101/92 

1001/93 

1.7060 

0.9872 

450697  _ 

0101/93 

1201/93 

1.3499 

0.9948 

450696  _ 

1001/92 

0900/93 

0.9337 

0.9197 

450700  _ 

0101/93 

1201/93 

0.9273 

0.9721 

450702  _ 

0901/92 

0801/93 

1.4787 

0.9958 

450703  _ 

0101/93 

1201/93 

1.4690 

0.9912 

450705  _ 

1001/92 

090003 

0.7885 

0.9353 

460706  _ 

0101/93 

1201/93 

1.2043 

0.9636 

450711  . . 

1001/92 

090003 

1.6887 

0.9966 

450712  _ 

1101/92 

1001/93 

0.9674 

0.9827 

450713  _ 

0101/93 

1201/93 

1.4404 

0.9961 

450715  _ 

0901/92 

0801/93 

1.3023 

450716  _ 

0101/93 

1201/93 

1.2254 

0.9727 

450717  _ 

0101/93 

1201/93 

15321 

0.9698 

450718  _ 

0101/93 

1201/93 

15390 

0.9634 

460724  _ 

0101/93 

1201/93 

15Q22 

0.9943 

450726  _ 

1001/92 

090003 

0.8996 

0.9687 

450727  _ 

1001/92 

09/30/93 

0.9013 

0.9666 

450728  . . 

1001/92 

09/3(V93 

0.9002 

0.9897 

450733  _ 

0901/92 

0801/93 

1.3816 

0.9799 

450734  _ 

0901/92 

0801/93 

1.5033 

0.9916 

450735  _ 

0101/93 

1201/93 

0.8222 

0.9044 

450746  _ 

0101/93 

1201/93 

0.8306 

0.9924 

450746  _ 

1001/92 

0900/93 

0.9600 

0.9131 

450747  _ 

0101/93 

1201/93 

1.3013 

0.9896 

460751  _ 

0101/93 

1201/93 

1.3089 

450754  _ 

1001/92 

090003 

1.0744 

0.9731 

450757  _ 

0101/93 

1201/93 

0.9753 

0.9523 

450780  _ 

0101/93 

120103 

1.2135 

0.9620 

Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Provider 

No. 

Begin 

End 

Transfer 

aci^usted 

case 

mix 

index 

Transfer 
adjust¬ 
ment  to 
dis¬ 
charges 

450761  _ 

1(M)1/92 

09/30/93 

1.0987 

0.9728 

450763  _ 

1CV01/92 

09/30/93 

1.0960 

0.9665 

450766  _ 

01/01/93 

12/31/93 

^1686 

0.9984 

450769  _ 

10/01/92 

09/30/93 

0.9609 

450771  _ 

10/01/92 

09/30/93 

1.7787 

0.9913 

450775  _ 

01/01/93 

12/31/93 

15367 

0.9928 

450778  _ 

01/01/93 

12/31/93 

0.9700 

450779  _ 

1001/92 

09/30/93 

15407 

0.9753 

450781  _ 

01/01/93 

12/31/93 

1.4260 

1.0000 

460001  _ 

01/01/93 

12/31/93 

1.6662 

0.9966 

460004  _ 

01/01/93 

12/31/93 

1.6966 

0.9972 

460006  _ 

01/01/93 

12/31/93 

15825 

0.9664 

460007  _ 

01/01/93 

12/31/93 

15450 

05673 

460010  ..... 

01/01/93 

12X31/93 

2.0494 

05990 

460011  _ 

01/01/93 

12/31/93 

1.4116 

0.9660 

460013  _ 

09/01/92 

08/31/93 

1^270' 

0.9819 

460014  _ 

01/01/93 

12/31/93 

0.9104 

460015  _ 

01/01/93 

1201/93 

15705 

0.9730 

460016  _ 

01/01/93 

12/31/93 

08869 

0.9799 

460017  _ 

09/01/92 

0801/93 

1.3493 

05676 

460018  _ 

01/01/93 

1201/93 

0.9364 

0.9706 

460019  _ 

01/01/93 

1201/93 

0.9010 

0.9478 

460020  _ 

01/01/93 

1201/93 

0.9660 

0.9778 

01/01/93 

1201/93 

1.3717 

0.9870 

01/01/93 

1201/93 

0.9786 

UUIpI 

01/01/93 

1201/93 

1.1527 

0.9704 

460024  _ 

01/01/93 

1201/93 

0.9599 

05976 

460025  _ 

01/01/93 

1201/93 

0.8122 

05970 

460026  _ 

01/01/93 

1201/93 

0.9555 

0.9176 

01/01/93 

1201/93 

0.9862 

1.0000 

UUUI 

01/01/93 

1201/93 

1.0516 

0.9022 

460033  _ 

01X>1/83 

1201/93 

0.9359 

0.8857 

460036  _ 

01/01/93 

1201/93 

0.9067 

0.9566 

460039  _ 

01/01/93 

1201/93 

0.9762 

0.9536 

09«1/92 

0801/93 

1.2303 

0.9770 

460042  _ 

1(VD1/92 

090003 

1.5075 

0.9907 

460043  _ 

01/01/93 

1201/93 

1.3975 

0.9754 

01/01/93 

1201/93 

1.1367 

0.9654 

460046  _ 

01^1/93 

1201/93 

1.5177 

1.0000 

460047  _ 

11/01/92 

1001/93 

1.6668 

0.9995 

460049  _ 

01/01/93 

1201/93 

1.9488 

0.9855 

470001  _ 

10A)1/92 

090003 

1.1529 

0.9788 

470003  _ 

10ni/92 

090003 

1.9353 

0.9967 

470C04  _ 

10/01/92 

09/30/93 

1.0444 

0.9721 

470005  _ 

10®1/92 

0900/93 

1.1868 

0.9855 

470006  _ 

10/01/92 

090003 

1.1341 

0.9682 

470008  _ 

10«1/82 

0900/93 

1.1875 

0.9795 

470010  _ 

10A)1/92 

09/30/93 

1.0823 

0.9580 

470011  _ 

10/01/92 

09/30/93 

1.1180 

0.9840 

470012  _ 

10/01/92 

090003 

15081 

05827 

470013  _ 

10/01/92 

09/3003 

1.1462 

0.9885 

470015  _ 

10/31/92 

090003 

0.9828 

470018  _ 

10/31/92 

090003 

1.1276 

0.9761 

470020  _ 

10/31/92 

090003 

1.0117 

05955 

470023  . 

10/31/92 

090003 

1.2269 

0.9673 

470024  _ 

10/01/92 

0900/93 

1.1281 

0.9621 

490001  _ 

10/31/92 

0900/93 

1.1212 

0.9724 

490002  _ 

10/31/92 

090003 

0.9805 

490003  . 

10/01/92 

09/3003 

0.6533 

1.0000 

490004  . . 

01/31/93 

1201/93 

1.1926 

0.9916 

490005  . . 

01/31/93 

1201/93 

1.4747 

0.9975 

490006  _ 

10/31/92 

090003 

1.1342 

0.9784 

01/01/93 

1201/93 

1.3154 

0.9931 

490012  . . 

08/31/92 

0701/93 

1.1102 

0.9597 

490013  . 

09/31/92 

0801/93 

1.1666 

0.9907 

490014  _ 

01/01/93 

1201/93 

1.5210 

0.9746 

490015  _ 

01/01/93 

1201/93 

1.4380 

0.9952 

490017  _ 

09/01/92 

0801/93 

1.3682 

0.9906 

490018  _ 

01/31/93 

1201/93 

15061 

0.9756 

490019  _ 

10/31/92 

09/3003 

1.1170 

0.9708 

490020  . 

01/31/93 

1201/93 

1.1625 

0.9756 

01/01/93 

1201/93 

1.4381 

0.9975 

490023  . . 

10/31/92 

0900/93 

1.2276 

0.9890 

490024  . . 

10«1/92 

0900/93 

1.6106 

0.9987 

490027  _ 

10/31/92 

09/30/93 

1.1662 

0.9822 

490030  . . 

10/31/92 

090003 

15489 

0.9933 

01/01/93 

1201/93 

1.1272 

0.9696 

01/01/93 

1201/93 

1.1625 

0.9743 

01/01/93 

1201/93 

1.1663 

0.9844 

490038  _ 

10/11/92 

09/30/93 

1.2792 

0.9815 

490040  . 

09/28/92 

090003 

1.3664 

0.9977 

01/01/93 

1201/93 

1.2177 

0.9836 

10/31/92 

090003 

1.3528 

0.9906 

10/31/92 

090003 

1.3149 

0.9891 

Table  9.-1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
Capital  Hospital-Specific  Rate 
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End 

Transfer 

adjusted 

case 

mix 

index 

Trarrsfer 
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mentto 
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490045  _ 

10/01/92 

09/30/93 

1.1794 

0.9915 

490047  . . 

ioni/92 

09/3Q»3 

1.0797 

0.9683 

490048  _ 

01/01/93 

12/31/93 

1.4825 

0.9989 

490050  _ 

01/01/93 

12/31/93 

1.3697 

0.9968 

490062  _ 

01/01/93 

12/31/93 

1.6262 

0.9960 

490054  . 

10«1/92 

0g/3Q«3 

1.0583 

0.9626 

490057  _ 

01/01/93 

12/31/93 

1.4443 

0.9985 

490059  _ 

09^)1/92 

0801/93 

1.5040 

0.9963 

490063  _ 

01/01/93 

12/31/93 

1.5830 

0.9977 

490066  . . 

01/01/93 

12/31/93 

1.2601 

0.9670 

490067  . 

01/01/93 

1201/93 

1i726 

0.9901 

490069  _ 

10^)1/92 

09/30/93 

1.3977 

0.9981 

490071  _ 

01/01/93 

1201/93 

1.4564 

0.9067 

490073  _ 

09/01/92 

0801/93 

1.3336 

0.9901 

490074  . . 

01/01/93 

1201/93 

1.2696 

0.9964 

490075  _ 

01/01/93 

1201/93 

1^768 

0.9681 

490077  _ 

09/01/92 

0900/93 

1.1976 

0.9930 

490079  _ 

01/01/93 

1201/93 

1.3247 

0.9664 

490083  _ 

10/01/92 

090003 

06598 

0.9672 

490084  _ 

01/01/93 

1201/93 

1.2540 

0.9275 

490065  . . 

1001/92 

090003 

1.1265 

0.9743 

490088  _ 

10/01/92 

09/3003 

1.2348 

0.9676 

490089  . 

10/01/92 

0900/93 

1.0421 

0.9685 

490091  _ 

10/01/92 

0900/93 

1.1800 

0.9950 

490092  _ 

01/01/93 

1201/93 

1.1719 

0.9641 

490095  . . . 

01/01/93 

1201/93 

1.2308 

0.9927 

490097  _ 

09/01/92 

0801/93 

1.1397 

0.9601 

490099  _ 

09/01/92 

0801/93 

0.9543 

0.9747 

490100  _ 

10/01/92 

090003 

1.3136 

0.9962 

490101  . . 

01/01/93 

1201/93 

1.1168 

0.9866 

490107  . . 

01/01/93 

1201/93 

1.2403 

0.9684 

490110  _ 

10/01/92 

0900/93 

1.1815 

0.9968 

490112  _ 

09/01/92 

0801/93 

1.6120 

0.9961 

490113  _ 

11/01/92 

1001/93 

1.3151 

0.9737 

490115  _ 

10/01/92 

090003 

1.2135 

0.9776 

490116  _ 

09/01/92 

08/31/93 

1.1768 

0.9831 

490117  _ 

12/01/92 

11/30/93 

1.0905 

0.9829 

490122  . 

01X11/93 

1201/93 

1.2940 

0.9931 

490126  . 

10X11/92 

090003 

1.2624 

0.9647 

490130  . . 

01/01/93 

1201/93 

1.2343 

0.9794 

500001  _ 

01/01/93 

1201/93 

1.2966 

0.9611 

500002  _ 

01X11/93 

1201/93 

1.4166 

0.9925 

600003  . . 

01/01/93 

1201/93 

1.2748 

0.9867 

500005  _ 

01/01/93 

1201/93 

1.7762 

0.9968 

500007  _ 

01/01/93 

1201/93 

1.3853 

0.9783 

500009  _ 

01/01/93 

1201/93 

1.2846 

0.9910 

600011  . . 

01/01/93 

1201/93 

1.3627 

0.9667 

500012  _ 

01X11/93 

1201/93 

1.4992 

09983 

500014  . . 

01/01/93 

1201/93 

1.7478 

0.9960 

600016  . . 

01X11/93 

1201/93 

1.3100 

0.9838 

500016  _ 

01/01/93 

1201/93 

1.3621 

0.9695 

500019  . . 

01X11/93 

1201/93 

1.2908 

0.9735 

600024  _ 

01X11/93 

1201/93 

1.6333 

0.9975 

600026  _ 

01/01/93 

1201/93 

1.8081 

0.9993 

500026  _ 

01/01/93 

1201/93 

1.3471 

0.9661 

500027  _ 

01/01/93 

1201/93 

1.5375 

0.9965 

500028  _ 

01X11/93 

1201/93 

-1.0891 

0.9784 

500029  . . 

01/01/93 

1201/93 

0.9736 

0.9645 

600031  . . 

01/01/93 

1201/93 

1.3116 

0.9648 

500033  _ 

01/01/93 

1201/93 

1.2382 

0.9664 

500036  _ 

11X11/92 

1001/93 

1.2606 

0.9953 

500037  . . . 

01/01/93 

12/31/93 

1.1316 

0.9741 

600042  . . 

01/01/93 

1201/93 

1.3298 

0.9613 

500043  _ 

01/01/93 

1201/93 

1.2137 

0.9617 

600044  . 

01/01/93 

1201/93 

1.9182 

0.9967 

600045  . 

01/01/93 

1201/93 

1.0600 

0.9677 

500048  . . 

07/31/92 

0701/93 

•0.8958 

0.9650 

600049  . . 

01X11/93 

1201/93 

1.3649 

0.9884 

600060  . . 

10X11/92 

090003 

1.4158 

0.9929 

600051  _ 

10X11/92 

090003 

1.6706 

0.9974 

500052  . 

01/01/93 

12/31/9S 

1  2445 

600063  . 

01/01/93 

1201/93 

1.1791 

0.9835 

500054  _ 

01X11/93 

1201/93 

1.8311 

0.9961 

500055  . . 

07/31/92 

0701/93 

1.0777 

0.9624 

500057  . 

10X11/92 

090003 

1.2986 

0.9695 

500058  . . 

01X11/93 

1201/93 

1.4679 

0.9829 

500059  . 

01/01/93 

1201/93 

1.1381 

0.9506 

500060  . 

01/01/93 

1201/93 

1.3623 

0.9776 

500061  . 

01/01/93 

1201/93 

1.0214 

0.9299 

500062  _ 

01/01/93 

1201/93 

1.0006 

0.9582 

500065  . . 

01/01/93 

1201/93 

1.2467 

0.9554 

500068  _ 

01X11/93 

1201/93 

1.0086 

0.9877 

500069  _ 

01/01/93 

1201/93 

1.0708 

0.9479 

500071  . 

01/01/93 

1201/93 

1.3154 

0.9610 
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Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
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ment  to 
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500072  . 

01/01/93 

12/31/93 

1.1679 

0.9717 

500073  _ 

01/01/93 

12/31/93 

1.0310 

0.9704 

500074  . 

01/01/93 

12/31/93 

1.1535 

0.9698 

500075  _ 

01/01/93 

12/31/93 

1.2607 

0.9876 

500077  . 

07/31/92 

07/31/93 

1.2964 

0.9900 

500079  _ 

10/01/92 

09/30/93 

1.2913 

0.9806 

500080  . 

01/01/03 

12/31/93 

0.8502 

0.9649 

500084  . 

01/01/93 

12/31/93 

1  1419 

0.9770 

500085  . 

01/01/93 

12/31/93 

1.0406 

0.9797 

500088  . 

01/01/93 

12/31/93 

1.2767 

0.9932 

500089  . . 

01/01/93 

12/31/93 

1.0438 

0.9382 

500090  _ 

01/01/93 

12/31/93 

0.9151 

0.9491 

500092  _ 

01/01/93 

12/31/93 

1.1053 

0.9900 

500094  _ 

01/01/93 

12/31/93 

0.8820 

0.9436 

500096  . . 

01/01/93 

12/31/93 

0.9566 

0.9114 

500097  . 

01/01/93 

12/31/93 

1.1511 

0.9917 

500098  . 

01/01/93 

12/31/93 

0.8613 

0.9796 

500101  _ 

01/01/93 

12/31/93 

0.9791 

0.9257 

500102  . 

01/01/93 

12/31/93 

0.9557 

0.9646 

500106  . . 

01A)1/93 

12/31/93 

0.9810 

1.0000 

500107  . 

01/01/93 

12/31/93 

1.1299 

0.9650 

500110  . . 

01/01/93 

12/31/93 

1.1962 

0.9660 

580118  . 

01/01/93 

12/31/93 

1.1366 

0.9566 

500119  . . 

01/01/93 

12/31/93 

1.3361 

0.9850 

500122  . 

01/01/93 

12/31/93 

1.2758 

0.9671 

500123  _ 

01/01/93 

12/31/93 

0.9518 

0.9693 

500124  _ 

01/01/93 

12/31/93 

1.2620 

0.9862 

500125  . 

01/01/93 

12/31/93 

0.9871 

0.9753 

500129  . 

01/01/93 

12/31/93 

1.6213 

0.9969 

500132  . 

01/01/93 

12/31/93 

0.9812 

0.9778 

500134  . . 

01/01/93 

12/31/93 

0.7564 

0.9908 

500140  _ 

10A31/92 

09/30/93 

0.9994 

1.0000 

500143  . 

01/01/93 

12/31/93 

0.9606 

1.0000 

510001  . . . 

01/01/93 

12/31/93 

1.6692 

0.9967 

510004  . 

11/01/92 

10/31/93 

0.9852 

0.9357 

510005  . 

01A)1/93 

12/31/93 

0.9215 

0.9664 

510006  _ 

10/01/92 

09/3093 

1.2082 

0.9927 

510007  . . 

10A31/92 

09/30/93 

1.4251 

0.9996 

510008  . . 

01/01/93 

12/31/93 

1.1030 

0.9879 

510009  . 

01/01/93 

12/31/93 

0.9489 

0.9634 

510012  - 

10/01/92 

09/30/93 

1.0837 

0.9814 

510013  . . 

10/01/92 

09/30/93 

1.1870 

0.9961 

510016  _ 

01/01/93 

12/31/93 

1.0547 

0.9523 

510018  _ 

10/01/92 

09i/30/93 

1.0655 

0.9715 

510022  _ 

01/01/93 

12/31/93 

1.6800 

0.9988 

510028  _ 

01/01/93 

12/31/93 

1.1789 

0.9959 

510029  . . 

10/01/92 

09/30/93 

1.2601 

0.9857 

510030  _ 

10A)1/92 

09/30/93 

1.1186 

0.9742 

510031  _ 

01/01/93 

12/31/93 

1.2811 

0.9915 

510033  . . 

01/01/93 

12/31/93 

1.2676 

0.9909 

510038  . 

10/01/92 

09/30/93 

1.0372 

0.9627 

Table  9.— 1993  Transfer  Adjusted 
Case  Mix  Index  and  Transfer  Ad¬ 
justment  TO  Discharges  for 
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510039  . 

01/01/93 

12/31/93 

1.3804 

0.9927 

510047  . . 

01/01/93 

12/31/93 

1.1575 

0.9871 

510048  _ 

01A)1/93 

12/31/93 

1.0964 

0.9891 

510050  . . 

10A)1/92 

09430/93 

1.2948 

0.9897 

510053  _ 

10/01/92 

09/30/93 

1.0235 

0.9571 

510055  . . 

10/01/92 

09/30/93 

1.2079 

0.9958 

510059  . 

01/01/93 

12/31/93 

1.1021 

0.9868 

510060  . 

09/01/92 

08/31/93 

1.0778 

0.9850 

510063  . 

01/01/93 

12/31/93 

1.0425 

0.9849 

510065  _ 

01/01/93 

12/31/93 

0.9752 

0.9547 

510066  . . 

01/01/93 

12/31/93 

1.1037 

0.9925 

510068  . . 

10/01/92 

09430/93 

1.0689 

0.9797 

610076  _ 

01/01/93 

12/31/93 

1.0921 

1.0000 

510077  . . 

10rt)1/92 

09430/93 

1.1403 

0.9825 

510081  _ 

10/01/92 

09/30/93 

0.9906 

0.9820 

510082  . 

01/01/93 

12431/93 

1.0537 

0.9579 

510084  . 

01/01/93 

12/31/93 

0.9892 

0.9632 

510085  . 

10/01/92 

09430/93 

1.2735 

0.9811 

520002  . 

10/01/92 

09/30/93 

1.2890 

0.9818 

520003  . . 

01/01/93 

12/31/93 

1.1060 

0.9683 

520008  _ 

10/01/92 

09/30/93 

1.4769 

0.9960 

620010  . . 

01/01/93 

12/31/93 

1.1270 

0.9507 

520014  _ 

10/01/92 

09/30/93 

1.2316 

0.9837 

520018  _ 

10rt)1/92 

09/3C/93 

1.0667 

0.9711 

520019  _ 

10/01/92 

09430/93 

1.2893 

0.9619 

520021  _ 

10/01/92 

09/30/93 

1.2964 

0.9904 

520024  . . 

10/01/92 

09/30/93 

1.0642 

0.9702 

520026  . . 

01/01/93 

12«1/93 

1.0323 

0.9758 

520029  _ 

10/01/92 

09/30/93 

0.9338 

0.9580 

520031  . . 

10/01/92 

09/30/93 

1.0938 

0.9763 

520032  . 

10/01/92 

09/30/93 

1.1463 

0.9725 

520033  . 

09/01/92 

08/31/93 

1.2266 

0.9595 

520034  _ 

10A)1/92 

09/30/93 

1.1916 

0.9779 

520036  _ 

01/01/93 

12431/93 

1.2612 

0.9868 

520037  _ 

10W1/92 

09/30/93 

1.6234 

0.9966 

520038  _ 

01/01/93 

12/31/93 

1.3704 

0.9765 

520039  . 

01/01/93 

12/31/93 

0.9783 

0.9535 

520042  _ 

10/01/92 

09/30/93 

1.1130 

0.9735 

520045  _ 

01/01/93 

12/31/93 

1.6036 

0.9969 

520048  . . 

10/01/92 

09/30/93 

1.3810 

0.9963 

520049  . 

10A)1/92 

09WV93 

1.9371 

0.9962 

520053  _ 

01/01/93 

12431/93 

1.0585 

0.9423 

520054  . . 

01/01/93 

12/31/93 

1.0702 

0.9753 

520056  _ 

10«1/92 

09/30/93 

1.3230 

0.9887 

520057  _ 

01/01/93 

12/31/93 

1.0970 

0.9732 

520058  _ 

10431/92 

09/30/93 

1.0794 

0.9581 

520059  . 

104)1/92 

09/30/93 

1.2539 

0.9852 

520060  . . 

10/01/92 

09/30/93 

1.3107 

0.9574 

520062  _ 

10/01/92 

09/30/93 

1.2092 

0.9629 

520064  . 

12C7/92 

12/31/93 

1.6474 

0.9943 

520069  . . 

01/01/93 

12431/93 

1.2191 

0.9893 
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520070  . . 

01/01/93 

12/31/93 

1.4103 

0.9815 

520071  . . 

10/01/92 

094)0/93 

1.1051 

0.9747 

520077  . 

10A)1/92 

09/30/93 

0.9968 

0.9757 

520078  . 

01/01/93 

12/31/93 

1.4378 

0.9934 

520082  . 

08/01/92 

07/31/93 

1.2970 

0.9855 

520083  . 

01/01/93 

12/31/93 

1.5952 

0.9992 

520084  . 

10A)1/92 

09/30/93 

1.0802 

0.9738 

520089  . 

01/01/93 

124)1/93 

1.5188 

0.9972 

520090  . . 

10fl1/92 

0930/93 

1.1714 

0.9667 

520095  . 

01/01/93 

1231/93 

1.3687 

0.9769 

520100  . 

01/01/93 

1231/93 

1.2380 

0.9857 

520101  . 

10A)1/92 

093033 

1.1212 

0.9571 

520102  . 

01/01/93 

1231/93 

1.1948 

0.9665 

520103  . . 

10/01/92 

0930/93 

1.2877 

0.9748 

520107  . . 

01/01/93 

1231/93 

1.2787 

0.9811 

520109  . 

10«1/92 

093033 

1.0413 

0.9618 

520110  . 

01/01/93 

1231/93 

1.0906 

0.9666 

520113  . 

10/01/92 

093033 

1.1974 

0.9771 

520115  . . 

104)1/92 

093033 

1.3121 

0.9651 

520116  . 

104)1/92 

093033 

1.2580 

0.9670 

520117  . 

094)1/92 

0831/93 

1.0937 

0.9691 

520118  . 

01/01/93 

1231/93 

0.9813 

0.9424 

520123  . 

104)1/92 

093033 

1.0403 

0.9570 

520130  . 

104)1/92 

09/30/93 

1.0053 

0.9478 

520131  . 

01/01/93 

1231/93 

1.0173 

0.9332 

520132  . . 

014)1/93 

1231/93 

1.1589 

0.9583 

520135  . 

01/01/93 

1231/93 

1.0036 

0.9704 

520138  . 

12/26/92 

1231/93 

1.8543 

0.9984 

520139  _ 

08/31/92 

083933 

1.2257 

0.9809 

520140  . 

01/01/93 

1231/93 

1.4922 

0.9974 

520144  . 

104)1/92 

093033 

1.0560 

0.9699 

520145  . . 

014)1/93 

1231/93 

1.0227 

0.9840 

520146  . 

014)1/93 

1231/93 

1.1404 

0.9575 

520148  _ _ 

01/01/93 

1231/93 

1.1299 

0.9744 

520149  . 

01/01/93 

1231/93 

0.9074 

0.9358 

520152  _ 

10/01/92 

093033 

1.1361 

0.9660 

520153  . 

104)1/92 

093033 

0.9318 

0.9436 

520154  . . 

10/01/92 

09/3033 

1.1043 

0.9690 

520156  . 

01/01/93 

1231/93 

1.0618 

0.9488 

520157  . 

01/01/93 

1231/93 

0.9858 

0.9626 

520160  . 

01/01/93 

1231/93 

1.7738 

0.9962 

520171  . 

014)1/93 

1231/93 

1.0070 

0.9663 

520173  _ 

104)1/92 

093033 

1.1165 

0.9713 

520174  . 

014)1/93 

1231/93 

1.4505 

0.9901 

520177  . . 

014)1/93 

1231,33 

1.5704 

0.9936 

530008  _ 

01/01/93 

1231/93 

1.1828 

0.9768 

530010  . 

014)1/93 

1231/93 

1.3037 

0.9781 

530023  _ 

01/01/93 

1231/93 

0.9412 

0.9082 

530032  . 

014)1/93 

1231/93 

1.1791 

0.9448 

Table  1 0.— Percentage  Difference  in  Wage  Indexes  for  Areas  That  Qualify  for  a  Wage  Index  Exception  for 

Excluded  Hospitals  and  Units 


Area 

1982-1991 

percentage 

difference 

1984-1991 

percentage 

difference 

1988-1991 

percentage 

difference 

1990-1991 

percentage 

difference 

Rural  Connecticut . 

17.895 

20.236 

Rural  Massachusetts . 

20.640 

24.568 

8.239 

Rural  New  Hampshire . 

9.986 

Rural  Vermont  . 

8.798 

Albany,  GA . 

8.660 

13.220 

9.482 

8.008 

■■IIIIIM 

■miiiiiiiiiiiiBi 

15.455 

Ann  Artxir,  Ml  . 

12.237 

14.069 

Athens,  GA  . 

9.131 

14.730 

11.062 

9.275 

Atlanta  City,  NJ  . 

10.448 

Rergen-Passaic,  NJ . 

8.272 

10.120 

12.033 

10.987 

Rridgeport-Stamfnrrl-Norwalk-Danbury,  CT  . 

11.339 

Ruiiingtnn,  NC  . 

8.991 

12.261 

10.068 

14.308 

Clarksville-Hopkinsville,  TN-KY . 

9.997 
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Table  io.~Percentage  Difference  in  Wage  Indexes  for  Areas  That  Qualify  for  a  Wage  Index  Exception  for 

Excluded  Hospitals  and  Units— Continued 


Area 

1982-1991 

percentage 

c^erence 

1984-1991 

percentage 

difference 

1988-1991 

percentage 

difference 

1990-1991 

percentage 

difference 

9.167 

11.538 

12.905 

11.747 

8.739 

8.891 

12.615 

8.143 

■■■■■■■■■I 

10.417 

10.808 

17.565 

11.129 

16.032 

MAnrhester-Na<:h(ia,  NH  . 

13.145 

14.543 

10.035 

15.415 

9.335 

17.659 

11.058 

13.191 

8.973 

11.721 

New  Haven-West  Haven-Waterbury,  CT  . . 

10.226 

14.515 

8.071 

1 1 .576 

11.177 

nmaha’MP-iA  . 

8.881 

Orange  County,  NY . . . . . . . 

10.504 

14.539 

Pine  Bluff,  AR  .. . . . . . . . 

8.281 

9.202 

Pittsfield,  MA  . 

11.294 

10.468 

Portsmouth-Dover-Rochester,  RH  . 

10.388 

9.214 

Poughkeepsie,  NY  .  . . 

9.951 

Prt>\^rience-PawhinWel-Wnnnsnrket,  Rl  . 

■■■■III  1  1 

14.391 

CA  ,, . 

■■ijiiii  1  1 

14.231 

Salinas-Seaside-Monterey,  CA  . . . 

10.247 

9.283 

Santa  Crur,  CA  . 

9.664 

9.744 

Sarrta  Fe,  NM  . . . 

10.789 

13.638 

17.875 

Sarasota,  Fi  . , . 

8.860 

Savannah,  0 A  ,, . 

■■■■I  II  1  1 

12.264 

13.341 

8.786 

Witnungton,  NO  . . .  . . . . . - . . . . 

MNii  II  1  1 

13.339 

Wofcester-Fitchtxrrg-L.eominste*’,  ma  . . . 

13.671 

20.877 

8.214 

Appendix  A — Regulatory  Impact 
Analysis 

I.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)(5  U.S.C.  601  through  612),  imless 
the  Secretary  certifies  that  a  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  hospitals  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
With  the  exception  of  hospitals  located 
in  certain  New  England  coimties,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  with  fewer  than  100  beds  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  (MSA)  or  New  England 
County  Metropolitan  Area  (NECMA). 


Section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Public  Law  98- 
21)  designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  New  England  County 
Metropolitan  Area.  Thus,  for  purposes 
of  the  prospective  payment  system,  we 
classified  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  being 
implemented  in  this  document  will 
affect  both  a  substantial  nvunber  of  small 
rural  hospitals  as  well  as  other  classes 
of  hospitals,  and  the  effects  on  some 
may  be  significant.  Therefore,  the 
discussion  below,  in  combination  with 
the  rest  of  this  final  rule,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis. 

II.  Changes  in  the  Final  Rule 

For  the  most  part,  the  policies  set 
forth  in  this  final  rule  with  comment 
period  are  the  same  as  those  in  the 
proposed  rule.  For  impact  analysis 
purposes,  the  only  significant  alteration 
from  the  proposed  rule  is  that  we  have 
decided  not  to  change  the  definition  and 
the  payment  methodology  for  transfer 
cases.  In  the  proposed  rule,  the  net 


effect  on  all  payments  of  these  changes 
were  budget  neutral  compared  to  total 
payments  under  current  transfer  policy. 
The  distributional  effects  of  these 
changes  were  to  increase  payments  to 
rural  hospitals  by  0.5  percent  and 
decrease  urban  hospitals’  payments  by 
0.1  percent. 

Otherwise,  the  differences  in  this  final 
rule  impact  analysis  compared  to  that  in 
the  proposed  rule  are  the  result  of  using 
more  recent  or  more  complete  hospital 
data.  For  example,  a  more  complete  FY 
1993  MedPAR  file  (June  1994  update)  is 
now  available  compared  to  the  one 
available  at  the  time  of  the  proposed 
rule.  In  addition,  more  recent  hospital- 
specific  data,  including  cost  reports,  are 
used  in  this  analysis. 

Our  most  recent  hospital  market 
basket  forecasts  are  unchanged  from  the 
forecasts  reported  in  the  proposed  rule: 
3.6  percent  for  prospective  payment 
system  hospitals  and  3.7  percent  for 
hospitals  excluded  fi'om  the  prospective 
payment  system.  Therefore,  the 
applicable  update  factors  for  inpatient 
hospital  operating  payments  are 
unchanged  from  the  proposed  rule. 
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We  note  that  one  other  change 
implemented  in  this  final  rule  is  the 
revision  of  the  criteria  used  by  the 
MGCRB  to  decide  on  applications  by 
hospitals  for  geographic  reclassification 
for  prospective  payment  purposes.  As 
discussed  in  section  III.F  of  diis  final 
rule  with  comment  period,  we  are 
eliminating  the  requirement  that  an 
individual  hospital  be  located  in  an  area 
adjacent  to  the  area  to  which  it  seeks 
reclassification.  This  change  is  effective 
for  hospitals  seeking  reclassification  for 
FY  1996  and  thus  has  no  economic 
effect  in  FY  1995. 

III.  Limitations  of  Our  Analysis 

As  has  been  the  case  in  previously 
published  regulatory  impact  analyses, 
the  following  quantitative  analysis 
presents  the  projected  effects  of  our 
policy  changes,  as  well  as  statutory 
changes  effective  for  FY  1995,  on 
various  hospital  groups.  We  estimate  the 
effects  of  each  policy  change  by 
estimating  payments  while  holding  all 
other  payment  variables  constant.  We 
use  the  best  data  available,  but  we  do 
not  attempt  to  predict  behavioral 
responses  to  our  policy  changes,  and  we 
do  not  make  adjustments  for  futme 
changes  in  such  variables  as  admissions, 
lengths  of  stay,  or  case  mix. 

We  received  no  comments  on  the 
methodology  used  for  the  impact 
analysis  in  the  proposed  rule. 

IV.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Pa3rment  System 

The  prospective  pajnnent  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all 
general,  short-term,  acute  care  hospitals 
that  participate  in  the  Medicare 
program.  We  have  included  in  our 
analysis  only  hospitals  paid  under  these 
systems.  There  were  48  Indian  Health 
Service  Hospitals  in  our  database, 
which  we  excluded  from  the  analysis 
due  to  the  special  characteristics  of  the 
payment  method  for  these  hospitals. 
Only  55  short-term,  acute  care  hospitals 
remain  excluded  from  the  prosi>ective 
payment  system  imder  section 
1814(b)(3)  of  the  Act  (in  Maryland)  or  a 
demonstration  project  (in  the  Finger 
Lakes  region  of  New  York  State).  Thus, 
as  of  August  1994,  just  over  5,200 
hospitals  were  receiving  prospectively 
based  payments  for  furnishing  inpatient 
services.  This  represents  about  81 
percent  of  all  Medicare-participating 
hospitals.  The  majority  of  this  impact 
analysis  focuses  on  this  set  of  hospitals. 

The  remaining  19  percent  are 
specialty  hospitals  that  are  excluded 
from  the  prospective  payment  system 
and  continue  to  be  paid  on  the  basis  of 
their  reasonable  costs,  subject  to  a  rate- 


of-increase  ceiling  on  their  inpatient 
operating  costs.  These  hospitals  include 
psychiatric,  rehabilitation,  long-term 
care,  children’s,  and  cancer  hospitals. 

The  impact  on  these  hospitals  of  the 
changes  implemented  in  this  final  rule 
is  discussed  below. 

V.  Impact  on  Excluded  Hospitals  and 
Units 

As  of  August  1994,  just  under  2,000 
specialty  hospitals  are  excluded  from 
the  prospective  payment  system  and  are 
instead  paid  on  a  reasonable  cost  basis 
subject  to  the  rate-of-increase  ceiling 
under  §413.40.  In  addition,  1,932 
psychiatric  and  rehabilitation  units  in 
nospitals  that  aie  subject  to  the 
prospective  payment  system  and  9 
hospitals  extensively  involved  either  in 
the  treatment  of  cancer  or  in  cancer 
research  are  also  excluded  from  the 
prospective  payment  system  and  paid  in 
accordance  with  §  413.40. 

In  accordance  with  section  13502  of 
Public  Law  103-66,  the  update  factor 
applicable  to  the  rate-of-increase  limit 
for  excluded  hospitals  and  units  for  FY 
1995  is  the  hospital  market  basket 
minus  1.0  percentage  point,  adjusted  to 
account  for  the  relationship  between  the 
hospital’s  allowable  operating  cost  per 
case  and  its  target  amounts.  We  are 
projecting  an  increase  in  the  excluded 
hospital  market  basket  of  3.7  percent. 

Tne  impact  on  excluded  hospitals  and 
units  of  the  update  in  the  rate-of- 
increase  limit  depends  on  the 
cumulative  cost  increases  experienced 
by  each  excluded  hospital  and  excluded 
unit  since  its  applicable  base  period.  For 
excluded  hospitals  and  units  that  have 
maintained  their  cost  increases  since 
their  base  period  at  a  level  below  the 
percentage  increases  in  the  rate-of- 
increase  Umits,  the  major  effect  will  be 
on  the  level  of  incentive  payments  these 
hospitals  and  units  receive.  Conversely, 
for  excluded  hospitals  and  units  with 
per-case  cost  increases  above  the 
cumulative  update  in  their  rate-of- 
increase  limit,  the  major  effect  will  be 
the  amount  of  excess  costs  that  the 
hospitals  will  have  to  absorb. 

In  this  context,  we  note  that 
'§  413.40(d)(3)  allows  an  excluded 
hospital  or  unit  whose  costs  exceed  the 
rate-of-increase  limit  to  receive  the 
lower  of  its  rate-of-increase  ceiling  plus 
50  percent  of  reasonable  costs  in  excess 
of  the  ceiling,  or  110  percent  of  its 
ceiling.  In  addition,  under  the  various 
provisions  set  forth  in*§  413.40, 
excluded  hospitals  and  units  can  obtain 
substantial  relief  from  the  rate-of- 
increase  limit  for  significant,  yet 
justifiable,  increases  in  operating  costs 
that  exceed  the  limit.  At  the  same  time, 
however,  by  generally  limiting  payment 


increases  to  the  growth  rate  in  the 
hospital  market  basket,  we  continue  t«> 
provide  an  incentive  for  excluded 
hospitals  and  units  to  restrain  the 
growth  in  their  spending  for  patient 
services. 

In  this  final  rule,  we  are  establishing 
new  exclusion  criteria  for  long-term  care 
hospitals  that  define  a  minimum  level  of 
independence  a  new  hospital  must  meet 
to  qualify  for  exclusion  from  the 
'prospective  payment  system  (see  section 
VI.A.  of  the  preamble).  We  anticipate 
that  this  change  will  slow  the 
proliferation  of  entities  qualifying  for 
exclusion  as  long-term  care  hospitals. 
Thus,  these  entities  will  be  paid  under 
the  prospective  payment  system  rather 
than  on  a  reasonable  cost  basis  subject 
to  the  rate-of-increase  ceiling.  Although 
we  cannot  quantify  the  impact  of  this 
change  on  Medicare  payments  to 
hospitals,  we  anticipate  that  it  will 
result  in  a  small  decrease  in  aggregate 
payment  levels. 

in  addition,  we  are  removing  from  the 
regulations  the  "1 986  malpractice  rule” 
as  explained  in  section  VI.B  of  the 
preamble.  This  technical  change  is 
necessary  to  conform  the  codified 
Medicare  regulations  to  the  various 
authorities  that  have  previously 
established  that  the  malpractice  rule  is 
invalid.  This  conforming  change  would 
not,  standing  alone,  have  significant 
economic  effects. 

VI.  Quantitative  Impact  Analysis  of  the 
Policy  Changes  In  the  Prospective 
Payment  System  for  Operating  Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  final  rule,  we  are 
implementing  policy  changes  and 
payment  rate  updates  for  the 
prospective  payment  systems  for 
operating  and  capital-related  costs.  We 
have  prepared  separate  analyses  of  the 
changes  to  each  system,  beginning  with 
changes  to  the  operating  prospective 
payment  system. 

The  data  used  in  developing  the 
quantitative  analyses  presented  below 
are  taken  from  the  FY  1993  MedPAR  file 
(as  of  June  1994)  and  the  most  ciurent 
provider-specific  file  that  is  used  for 
payment  purposes.  Although  the 
analyses  of  the  changes  to  the  operating 
prospective  payment  system  do  not 
incorporate  any  cost  data,  we  did  use 
the  most  recently  available  hospital  cost 
report  data  to  create  some  of  the 
variables  by  which  hospitals  are 
categorized.  Our  analysis  is  subject  to 
several  qualifications.  First,  we  do  not 
make  adjustments  for  behavioral 
changes  that  hospitals  may  adopt  in 
response  to  these  policy  changes. 
Second,  due  to  the  interdependent 
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nature  of  the  prospective  payment 
system,  it  is  very  difficult  to  precisely 
quantify  the  impact  associate  with  a 
given  change.  Third,  we  draw  upon 
various  sources  for  the  data  used  to 
categorize  hospitals  in  the  tables.  In 
some  cases,  particularly  the  number  of 
beds,  there  is  a  fair  degree  of  variation 
in  the  data  from  different  sources.  We 
have  attempted  to  construct  these 
variables  with  the  best  available  source 
overall.  For  individual  hospitals, 
however,  some  miscategorizations  are 
possible. 

The  simulations  estimate  total 
payments  under  the  operating 
prospective  payment  system  given 
vcirious  combinations  of  payment 
parameters.  Any  short-term,  acute  care 
hospitals  not  paid  under  the  general 
prospective  payment  systems  (Indian 
Health  Service  Hospitals,  hospitals  in 
the  New  York  Finger  Lakes 
demonstration  project,  and  hospitals  in 
Maryland)  are  excluded  from  the 
simulations.  Payments  under  the  capital 
prospective  payment  system,  or 
payments  for  costs  other  than  inpatient 
operating  costs,  are  not  estimated  here. 
Estimated  payment  impacts  of  the  FY 
1995  changes  to  the  capital  prospective 
payment  system  are  discussed  later  in 
this  impact  analysis.  The  changes 
discussed  separately  below  are  the 
following: 

•  The  effects  of  eliminating  the 
separate  rural  standardized  amount  by 
setting  it  equal  to  the  other  urban 
amount,  as  required  by  section 
1886(b)(3)(B)(i)(X)  of  the  Act. 

•  The  effects  of  the  annual 
reclassification  of  diagnoses  and 
procedures  and  the  recalibration  of  the 
DRG  relative  weights  required  by 
section  1886(d)(4)(C)  of  the  Act. 

•  The  effects  of  changes  in  hospitals’ 
wage  index  values  reflecting  the  FY 
1991  wage  data. 

•  The  effects  of  geographic 
reclassifications  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB)  that  are  effective  in  FY  1995. 

•  The  effects  of  phasing  out  payments 
for  extraordinarily  lengthy  cases  (day 
outlier  cases)  by  25  percent  (with  a 
corresponding  increase  in  payments  for 
extraordinarily  costly  cases  (cost 
outliers))  emd  establishing  a  fixed-loss 
threshold  for  cost  outliers,  in 
accordance  with  section  13501(c)  of 
Public  Law  103-66,  as  well  as  the 
effects  of  increasing  the  marginal  cost 
factor  applicable  to  cost  outlier 
payments  from  75  to  80  percent. 

•  The  total  change  in  payments  based 
on  estimated  FY  1995  total  payments 
relative  to  estimated  FY  1994  total 
payments. 


To  illustrate  the  impacts  of  the  FY 
1995  changes,  our  FY  1995  baseline 
simulation  model  uses:  the  FY  1994 
GROUPER  (version  11.0);  wage  indexes 
based  on  FY  1990  wage  data;  no  effects 
of  FY  1995  reclassifications;  and  current 
outlier  policy.  To  illustrate  the  effects  of 
eliminating  die  rural  standardized 
amount,  the  rural  amount  in  the  FY 
1995  baseline  is  updated  by  the  same 
update  applied  to  the  urban  amounts 
(1.1  percent),  to  maintain  the  current 
differential.  The  FY  1995  baseline  also 
includes  two  statutory  changes  effective 
beginning  in  FY  1995:  higher 
disproportionate  share  hospital  (DSH) 
payments  for  some  DSH  hospitals,  and 
the  elimination  of  the  special  protection 
for  Medicare-  dependent,  small  rural 
hospitals  (MDHs).  Outlier  payments  are 
estimated  to  be  5.1  percent  of  total  FY 
1995  DRG  payments. 

Each  policy  change  is  then  added 
incrementally  to  this  baseline,  finally 
arriving  at  an  FY  1995  model 
incorporating  all  of  the  changes.  This 
allows  us  to  isolate  the  effects  of  each 
change,  as  shown  in  tf^e  columns  of 
Table  I. 

Finally,  we  also  compare  the  changes 
in  payments  per  case  from  FY  1994  to 
FY  1995.  In  this  comparison,  our  FY 

1994  baseline  reflects  payment  policies 
during  the  current  Federal  fiscal  year, 
compared  to  the  FY  1995  simulation, 
which  reflects  the  combination  of  the 
statutory  and  regulatory  changes  to  go 
into  effect  during  FY  1995.  As  described 
above,  several  policy  changes  that  occur 
in  FY  1995  are  not  modeled  separately 
but  are  shown  as  combined  changes 
from  FY  1994  to  FY  1995.  These 
changes  (which  are  included  in  the  FY 

1995  baseline,  as  described  above)  are: 

•  The  update  factor  applied  to  the 
standardized  amounts  (other  than  the 
differential  update  to  the  rural  amount 
that  is  modeled  separately,  as  described 
above). 

•  Effective  for  discharges  occurring 
on  or  after  October  1, 1994,  section 
1886(d)(5)(F)(vii)(I)(d)  of  the  Act 
requires  an  increase  in  the  DSH 
payment  adjustment  to  urban  hospitals 
with  100  or  more  beds  and  for  rural 
hospitals  with  500  or  more  beds,  that 
have  a  DSH  patient  percentage  greater 
than  20.2. 

•  The  special  payment  protection  for 
MDHs  is  not  applicable  after  FY  1994 
(Section  1886(d)(5)(G)(i)  of  the  Act  as 
amended  by  section  13501(e)  of  Public 
Law  103-66). 

When  comparing  our  estimated  FY 
1994  payments  to  FY  1995  payments, 
another  significant  consideration  is  that 
we  currently  estimate  that  outlier 
payments  during  FY  1994  will  be  3.9 
percent  of  total  DRG  payments.  When 


the  FY  1994  final  rule  was  published 
September  1, 1993  (58  FR  46270),  we 
estimated  FY  1994  outlier  payments 
would  be  5.1  percent  of  total  DRG 
payments.  The  effects  of  the  lower  than 
expected  outlier  payments  during  FY 
1994  are  reflected  in  the  analyses  below 
comparing  our  current  estimates  of  FY 

1994  total  payments  to  estimated  FY 

1995  payments. 

Finally,  another  significant  impact  on 
payments  in  FY  1994  compared  to  FY 
1995  is  the  effect  of  changes  in 
hospitals’  geographic  classification  from 
one  year  to  the  next.  In  particular,  as 
hospitals  are  reclassified  by  the  MGCRB, 
or  as  they  lose  their  reclassification, 
significant  payment  impacts  occur. 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals 
by  various  geographic  and  special 
payment  consideration  groups  to 
illustrate  the  varying  impacts  on 
different  types  of  hospitals.  The  top  row 
of  the  table  shows  the  overall  impact  on 
the  5,254  hospitals  included  in  the 
analysis.  This  is  48  fewer  hospitals  than 
were  included  in  the  impact  analysis  in 
the  FY  1994  final  rule  (58  FR  46270). 
(Data  for  80  hospitals  that  were 
included  in  last  year’s  analysis  were  not 
available  for  analysis  this  year;  however, 
data  were  available  this  year  for  32 
hospitals  for  which  data  were  not 
available  last  year.)  The  next  four  rows 
of  Table  I  contain  hospitals  categorized 
according  to  their  geographic  location 
(all  urbans  as  well  as  large  urban  and 
other  urban  or  rural).  There  are  2,956 
hospitals  located  in  urban  areas  (MSAs 
or  NECMAs)  included  in  our  analysis. 
Among  these,  there  are  1,629  hospitals 
located  in  large  urban  areas 
(populations  over  1  million),  and  1,327 
hospitals  in  other  urban  areas 
(populations  of  1  million  or  fewer).  In 
addition,  there  are  2,298  hospitals  in 
rural  areas.  The  next  two  groupings  are 
by  bed  size  categories,  shown  separately 
for  urban  and  rural  hospitals.  The  final 
groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately 
for  urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows 
changes  in  payments  based  on  hospitals’ 
FY  1995  payment  classifications, 
including  any  reclassifications  under 
sections  1886(d)(8)  and  (10)  of  the  Act. 
For  example,  the  rows  labeled  urban, 
large  urban,  other  urban,  and  rural, 
show  the  numbers  of  hospitals  being 
paid  based  on  these  categorizations, 
after  consideration  of  geographic 
reclassifications,  are  3,248, 1,835, 1,413, 
and  2,006,  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  changes  on  hospitals 
grouped  by  whether  or  not  they  have 
graduate  medical  education  residency 
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programs  (teaching  hospitals  that 
receive  an  indirect  medical  education 
(IME)  adjustment),  receive  DSH 
payments,  or  some  combination  of  these 
two  adjustments.  There  are  4,198 
nonteaching  hospitals  in  our  analysis, 
831  with  fewer  than  100  residents,  and 
225  with  100  or  more  residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH 
payment  status  based  on  how  they  will 
be  paid  during  FY  1995.  That  is, 
hospitals  located  in  rural  counties  that 
have  been  reclassified  as  urban  by  the 
MGCRB  for  purposes  of  assigning  the 
standcu-dized  amount  are  categorized 
here  as  urban,  since  they  are  considered 
urban  in  determining  the  amount  of 
their  DSH  adjustment.  The  rural  DSH 
hospitals,  therefore,  including  those  in 
the  rural  referral  center  and  sole 
community  hospital  categories, 
represent  hospitals  that  were  not 
reclassified  for  purposes  of  the 
standardized  amount.  The  next  category 
groups  hospitals  paid  on  the  basis  of  the 
urban  standardized  amount  in  terms  of 
whether  they  receive  the  IME 


adjustment,  the  DSH  adjustment,  both, 
or  neither. 

The  next  five  rows  examine  the 
impacts  of  the  changes  on  rural 
hospitals  by  special  payment  groups 
(sole  community  hospitals,  rural  referral 
centers,  and  MDHs).  Rural  hospitals 
reclassified  for  FY  1995  for  purposes  of 
the  standardized  amount  are  not 
included  here  with  the  exception  of  the 
MDH  row.  This  row  includes  all 
hospitals  that  were  paid  under  the  MDH 
provision  during  FY  1994  in  order  to 
isolate  the  impact  of  ending  this 
provision. 

The  rural  referral  centers  (137),  sole 
community  hospitals  (591),  and  rural 
referral  center/sole  community  hospitals 
(56)  shown  here  were  not  reclassified 
for  purposes  of  the  standardized 
amount.  There  are  17  rural  referral 
centers  and  29  sole  community 
hospitals  that  are  reclassified  for  the 
standardized  amount  in  FY  1995  and 
are  therefore  not  included  in  these  rows. 
In  addition,  three  hospitals  that  are  both 
rural  referral  centers  and  sole 
commimity  hospitals  will  be  reclassified 
for  the  standardized  amount. 


The  next  two  groupings  are  based  on 
type  of  ownership  and  the  hospital’s 
Medicare  utilization  expressed  as  a 
percent  of  total  patient  days.  These  data 
are  taken  from  the  latest  available 
Medicare  cost  report  files.  Data  needed 
to  calculate  Medicare  utilization 
percentages  were  unavailable  for  29 
hospitals.  For  the  most  part,  these  are 
either  new  hospitals  or  hospitals  filing 
manual  cost  reports  that  are  not  yet 
entered  into  the  data  base. 

The  next  series  of  groupings  reflect 
the  geographic  reclassication  status  of 
hospitals.  The  first  three  rows  display 
hospitals  that  were  reclassified  by  the 
MGCRB  for  either  FY  1994  or  FY  1995, 
or  for  both  years.  The  next  rows 
illustrate  the  overall  number  of 
reclassifications,  as  well  as  the  numbers 
and  types  of  reclassified  hospitals 
grouped  by  urban  and  rural  location.  VVe 
have  combined  Table  II  from  the 
proposed  rule  into  Table  I  for  this  final 
rule.  The  added  rows  can  be  found  here. 
The  final  row  in  Table  I  contains 
hospitals  located  in  rural  counties  but 
deemed  to  be  urban  under  section 
1886(d)(8)(B)  of  the  Act. 


Table  I.— Impact  Analysis  of  Changes  for  FY  1995  Operating  Prospective  Payment  System 

[Percent  Changes  in  Payments  per  Case] 


No.  of 
hosps.’ 

(0) 

Eliminate 
rural 
standard 
amount  2 

(1) 

DRG 

recalioration^ 

(2) 

New 

wage 

dais'* 

(3) 

MGCRB 

reclassi¬ 

fication® 

(4) 

Day 

outlier 

policy 

chang^® 

(5) 

Cost 
outlier 
policy 
changes 2 

(6) 

AWFY  95 
changes® 

(7) 

(By  Geographic  Location) 

All  Hospitals  . 

5,254 

0.7 

0.0 

0.0 

■ 

0.0 

3.3 

Urban  Hospitals . 

2,956 

0.3 

0.1 

0.0 

3.3 

Large  Urban . 

1,629 

0.4 

0.1 

0.1  1 

1  -0.5 

-0.1 

0.0 

3.3 

Other  Urban  . 

1,327 

0.3 

0.1 

0.1 

0.0 

3.2 

Rural  Hospitals . 

2,298 

3.0 

-0.1 

22 

0.1 

-0.1 

3.6 

Bed  Size  (Urban) 

9-99  Beds  . 

741 

0.3 

-0.1 

-0.3 

-0.3 

0.1 

-0.2 

2.5 

110-199  Beds  . 

923 

0.3 

0.0 

-0.2 

-0.4 

0.1 

-0.2 

3.0 

209-299  Beds  . 

610 

0.3 

0.0 

-0.1 

0.0 

0.0 

3.1 

.300-499  Beds  . 

493 

0.3 

0.1 

0.1 

0.1 

3.4 

500  or  more  Beds  . . . . . 

189 

0.4 

0.2 

0.2 

-0.3 

-0.2 

0.2 

3.7 

Bed  Size  (Rural) 

0-49  Beds  . 

1,188 

4.7 

-0.2 

-0.2 

-0.1 

0.1 

-0.1 

3.7 

50-99  Beds . . . 

685 

4.2 

-0.2 

-0.2 

0.7 

0.1 

-0.2 

4.0 

Pacific . 

145 

2.1 

-0.1 

0.3 

1.7 

0.2 

-0.2 

3.7 

Puerto  Rico  . . . 

5 

18.1 

-0.1 

-11.1 

-0.6 

0.2 

-0.2 

-0.9 

(By  Payment  Categories) 

Urban  Hospitals . 

3,248 

0.4 

0.1 

0.0 

0.0 

0.0 

3.3 

Large  Urban . 

1,835 

0.4 

0.1 

0.1 

-0.1 

0.0 

3.4 

Other  Urban  . 

1,413 

0.4 

0.1 

-0.2 

0.1 

0.0 

3.1 

Rural  Hospitals . 

2,006 

2.8 

-0.1 

-0.1 

1.5 

0.0 

-0.1 

3.5 

Teaching  Status 

Non-Teaching . 

4,198 

1.0 

0.0 

-0.2 

0.3 

0.1 

-0.1 

3.3 

Less  than  100  Res . 

831 

0.3 

0.1 

0.0 

-0.3 

0.0 

0.1 

3.2 

100+  Residents  . 

225 

0.4 

0.2 

0.4 

-0.3 

-0.3 

0.2 

3,6 

Disproportionate  Share  Hospitals  (DSH) 

Non-DSH  . 

3,311 

0.8 

0.0 

0.0 

0.0 

0.1 

0.0 

3.3 
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Table  I.— Impact  Analysis  of  Changes  for  FY  1995  Operating  Prospective  Payment  System— Continued 

(Percent  Changes  in  Payments  per  Case] 


- 

No.  of 
hosps.’ 

(0) 

Eliminate 

rural 

standard 

amount  2 

(1) 

DRG 

recalibration  3 

(2) 

New 

wage 

data** 

(3) 

MGCRB 
reclassi¬ 
fication  5 

(4) 

Day 

outlier 

policy 

changes® 

(5) 

Cost 

outlier 

policy 

changes^ 

(6) 

All  FY  95 
changes® 

(7) 

Urban  DSH: 

100  Beds  or  More  . 

1.381 

0.4 

0.1 

0.1 

-0.1 

-0.1 

0.0 

3.3 

Fewer  than  100  Beds  . 

142 

1.2 

-0.3 

-0.5 

-0.3 

0.1 

-0.1 

2.7 

Rural  DSH: 

Sole  Community  (SCH) . 

145 

3.3 

-0.2 

-0.3 

0.0 

0.0 

-0.1 

4.0 

Referral  Centers  (RRC)  . 

46 

0.1 

0.0 

-0.1 

3.1 

0.0 

-0.1 

2.7 

Other  Rural  DSH  Hosp.: 

100  Beds  or  More . 

67 

6.1 

-0.1 

-0.3 

0.8 

0.1 

-0.2 

4.6 

Fewer  than  100  Beds  . . . 

162 

6.1 

-0.3 

-0.3 

0.1 

0.1 

-0.1 

5.7 

100-149  Beds  . 

229 

3.0 

-0.1 

-0.1 

0.1 

-0.2 

3.2 

150-199  Beds  . 

103 

1.7 

0.0 

-0.1 

0.1 

-0.2 

3.5 

200  or  more  Beds . 

93 

1.0 

0.0 

0.1 

0.0 

-0.1 

3.2 

Urban  by  Region 

New  England . 

170 

0.4 

0.1 

1.5 

-0.3 

-0.2 

-0.1 

4.0 

Middle  Atlantic . 

442 

0.4 

0.1 

c 

-0.4 

-0.5 

0.0 

3.0 

South  Atlantic . 

436 

0.3 

0.1 

-0.3 

0.1 

0.0 

3.7 

East  North  Central  . 

491 

0.3 

0.1 

! 

-0.2 

0.1 

0.0 

3.4 

East  South  Central . 

170 

0.2 

0.1 

-0.3 

0.1 

0.2 

3.6 

West  North  Central  . 

199 

0.3 

0.1 

\ 

-0.5 

0.2 

0.0 

2.9 

West  South  Central . 

385 

0.3 

0.0 

-0.4 

0.2 

0.2 

3.4 

Mountain . 

121 

0.3 

0.1 

-1.3 

-0.4 

0.2 

0.0 

2.0 

Pacific . 

493 

0.4 

0.0 

-0.1 

-0.2 

0.1 

0.0 

3.4 

Puerto  Rico  . 

49 

0.8 

0.1 

-7.4 

-0.5 

0.1 

0.1 

-4.3 

Rural  by  Region 

New  Englarvj . 

53 

1.8 

0.0 

0.0 

1.7 

0.1 

-0.3 

3.0 

Middle  Atlantic . J . 

’  84 

1.6 

0.0 

0.0 

0.7 

-0.2 

-0.1 

1.3 

South  Atlantic . 

298 

3.2 

-0.1 

0.1 

3.1 

0.0 

-0.1 

5.3 

East  North  Central  . 

310 

3.1 

0.0 

0.2 

1.8 

0.1 

-0.2 

3.0 

East  South  Central . 

283 

3.7 

-0.2 

-0.5 

3.1 

0.0 

-0.1 

4.6 

West  North  Central  . 

536 

3.2 

-0.1 

-0.1 

0.1 

-0.1 

3.0 

West  South  Central . 

360 

3.6 

-0.2 

-0.2 

I 

0.1 

-0.2 

2.8 

Mountain . 

224 

.1.7 

-0.1 

-0.2 

0.1 

0.1 

-0.1 

2.8 

Urban  Teaching  and  DSH 

Both  Teaching  and  DSH . 

647 

0.3 

0.1 

0.2 

-0.4 

-0.2 

0.1 

3.2 

Teaching  and  No  DSH . 

361 

0.4 

0.1 

0.2 

-0.3 

0.0 

0.2 

3.7 

No  Teaching  and  DSH . 

876 

0.5 

0.0 

-0.1 

0.3 

0.1 

-0.1 

3.5 

No  Teaching  and  No  DSH  . 

Rural  Hospital  Types 

1,364 

0.5 

0.0 

-0.2 

-0.2 

0.1 

-0.1 

3.0 

Nonspecial  Status  Hospitals  . 

843 

5.8 

-0.1 

-0.2 

0.8 

0.1 

-0.2 

5.2 

RRC . 

137 

0.2 

0.0 

0.0 

4.3 

0.1 

-0.1 

2.7 

SCH . 

591 

1.8 

-0.2 

-0.3 

0.2 

0.0 

-0.1 

3.5 

Medicare-Dependent  Hospital . 

393 

6.0 

-0.2 

-0.2 

0.0 

0.1 

-0.2 

-0.7 

SCH  and  RRC . . . 

Type  of  Ownership 

56 

0.0 

-0.1 

0.0 

1.0 

0.0 

-0.1 

3.5 

Voluntary  . 

3,291 

0.6 

0.1 

0.1 

-0.1 

0.0 

0.0 

3.3 

Propnetary . 

.747 

0.7 

-0.1 

-0.4 

0.2 

0.2 

-0.1 

3.5 

Government . 

1,216 

1.2 

0.0 

0.0 

0.1 

-0.1 

0.0 

3.5 

Medicare  Utilization  as  a  Percent  of 

Inpatient  Days 

0-25 . 

319 

0.4 

0.0 

-0.3 

-0.2 

-0.2 

0.0 

3.0 

25-50  . 

1,428 

0.5 

0.1 

0.0 

-0.1 

-0.1 

0.1 

3.4 

50-65  . . . 

2,276 

0.7 

0.0 

0.1 

0.1 

0.0 

0.0 

3.4 

Over  65  . 

1,202 

1.1 

0.0 

-0.1 

-0.1 

0.0 

-0.2 

2.9 

Unknown  . 

Hospitals  Reclassified  by  the  Medicare 

29 

0.6 

0.0 

-1.0 

-0.3 

-0.9 

0.0 

1.4 

Geographic  Review  Board 
Reclassification  Status  during  FY  94 
and  FY  95 

Reclassified  during  both  FY  94  and  FY  95  . 

479 

1.3 

0.0 

-0.1 

4.1 

0.0 

0.0 

3.3 

Urban  . 

191 

0.4 

0.0 

-0.1 

2.2 

0.0 

0.0 

3.5 

Rural . 

288 

3.2 

0.0 

0.1 

8.2 

0.1 

-0.1 

2.8 
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Table  I.— Impact  Analysis  of  Changes  for  RT  1995  Operating  Prospective  Payment  System— Continued 

[Percent  Changes  in  Payments  per  Case] 


No.  of 
hosps.’ 

(0) 

Eliminate 

rural 

standard 

amount  2 

(1) 

DRG 

recalibration® 

(2) 

New 

wage 

data^ 

(3) 

MGCRB 
reclassi¬ 
fication  5 

(4) 

Day 

outlier 

policy 

changes® 

(5) 

Cost 

outlier 

policy 

changes^ 

(6) 

All  FY  95 
changes  ® 

(7) 

Reclassified  during  FY  95  Only  . 

207 

1.2 

0.0 

0.3 

4.3 

0.1 

-0.1 

10.1 

Urban  . 

43 

0.4 

0.1 

0.5 

2.9 

0.3 

0.0 

10.4 

Rural . 

164 

2.1 

-0.1 

0.0 

5.8 

0.0 

-0.1 

9.8 

Reclassified  during  FY  94  Only  . .-. . 

220 

1.3 

0.0 

0.1 

-0.8 

-0.1 

-0.1 

-1.9 

Urban  . 

65 

0.4 

0.1 

0.4 

-1.1 

-0.2 

-0.1 

-0.9 

Rural . 

155 

2.5 

-0.1 

-0.2 

-0.4 

0.1 

-0.1 

-3.2 

FY  95  Reclassifications 

All  Reclassified  Hosp . 

686 

1.2 

0.0 

0.0 

4.2 

0.1 

0.0 

4.9 

Stand.  Amount  Only . 

287 

2.0 

0.0 

0.4 

1.6 

0.1 

-0.1 

2.9 

Wage  Index  Only  . 

207 

1.1 

0.0 

0.0 

7.6 

0.0 

0.0 

6.6 

Both . 

192 

0.8 

0.0 

-0.3 

3.6 

0.1 

0.0 

5.0 

Nonreclassified . 

4,541 

0.6 

0.1 

0.0 

-0.6 

0.0 

0.0 

3.1 

All  Urban  Reclass . 

234 

0.4 

0.1 

0.0 

2.4 

0.1 

0.0 

4.9 

Stand.  Amount  Only . 

62 

0.4 

0.1 

0.6 

0.6 

0.1 

0.0 

3.1 

Wage  Index  Only  . 

26 

0.4 

0.1 

0.2 

5.9 

-0.2 

0.2 

8.6 

Both . 

146 

0.4 

0.0 

-0.3 

2.3 

0.2 

0.0 

4.6 

Nonreclassified . 

2;722 

0.3 

0.1 

0.0 

-0.6 

-0.1 

0.0 

3.2 

All  Rural  Reciass . 

452 

2.8 

0.0 

0.1 

7.4 

0.1 

-0.1 

4.9 

Stand.  Amount  Only . 

225 

4.4 

0.0 

0.2 

3.0 

0.1 

-0.2 

2.6 

Wage  Index  Only  . 

181 

1.5 

0.0 

-0.1 

8.5 

0.0 

-0.1 

5.6 

Both  . 

46 

4.6 

-0.1 

0.3 

16.2 

0.1 

-0.1 

8.3 

Nonreclassified . 

1,819 

3.1 

-0.1 

-0.1 

-0.4 

0.1 

-0.1 

2.9 

Other  Reclassified  Hospitals  (Section 

1886(d)(8)(B))  . .>... 

27 

0.4 

0.0 

-1.0 

0.2 

0.1 

-0.3 

1.8 

'  Because  data  necessary  to  classify  some  hospitals  by  category  were  missing,  the  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total.  Hospital-specific  data  and  discharge  data  are  from  FY  1993,  and  hospital  cost  report  data  are  from  reporting  periods  beginning 
in  FY  1992  and  FY  1993. 

2  This  column  illustrates  the  changes  in  FY  1995  payments  per  case  due  to  the  elimination  of  the  separate  rural  standardized  amount  by  ad¬ 
justing  the  rural  amount  to  equal  the  other  urban  amount,  in  accordance  with  section  1886(d)(3)(A)  of  the  Act. 

3  This  column  displays  the  payment  impacts  of  the  recalibration  of  the  DRG  weights  and  the  classification  changes,  based  on  FY  1993 
MedPAR  data,  in  accordance  with  section  1886(d)(4)(C)  of  the  Act. 

<This  column  shows  the  payment  effects  of  updating  the  data  used  to  calculate  the  wage  index  with  data  from  the  FY  1991  cost  reports. 

3  Shown  here  are  the  combined  effects  of  geographic  reclassification  by  the  Medicare  Geographic  Classification  Review  Board  (MGCRB).  The 
effects  shown  here  are  exclusive  of  payment  changes  from  FY  1994  to  FY  1995,  and  therefore  do  not  factor  into  the  percent  changes  shown  in 
Column  7. 

®This  column  illustrates  the  payment  impacts  of  our  changes  affecting  payments  for  day  outliers,  in  accordance  with  section  13501(c)  of  Pub. 
L  103-66. 

^This  column  displays  the  impacts  of  implementing  the  fixed  loss  threshold  and  other  changes  to  our  policy  for  cost  outliers,  in  accordance 
with  section  13501(c)  of  Pub.  L.  103-66. 

®This  column  shows  changes  in  payments  from  FY  1994  to  FY  1995.  It  incorporates  all  of  the  changes  displayed  in  columns  1  through  6  (al¬ 
though  the  percent  changes  from  (Jolumn  4  do  not  factor  into  the  percent  changes  here.  It  also  displays  the  impacts  of  the  update  to  the  FY 
1995  standardized  amounts,  change  in  hospitals’  reclassification  status  in  FY  1995  compared  to  FY  1994,  the  effects  of  the  higher  DSH  pay¬ 
ments  for  urban  hospitals  with  100  or  more  beds  and  rural  hospitals  with  500  or  more  beds,  the  elimination  of  the  Medicare-dependent,  small 
rural  hospital  provision,  and  the  difference  in  projected  outlier  payments  from  FY  1994  to  FY  1995.  The  sum  of  the  first  six  columns  (less  Column 
4)  plus  these  effects  may  be  slightly  different  from  the  percentage  changes  shown  here,  due  to  rounding  errors  and  interactive  effects. 


B.  The  Elimination  of  the  Separate 
Rural  Standardized  Amount  (Column  1 ) 

Section  1886(d)(3)(A)  of  the  Act 
provides  that,  beginning  in  FY  1995,  the 
rural  standardized  amount  is  to  be  equal 
to  the  other  urban  standardized  amount. 
Section  1886(b)(3)(B)(i)(X)  of  the  Act,  as 
amended  by  section  13501(a)(1)  of 
Public  Law  103-66,  provides  that  the 
update  to  the  urban  standardized 
amounts  for  FY  1995  will  equal  the 
market  basket  rate  of  increase  minus  2.5 
percentage  points,  and  the  update  to  the 
rural  standardized  amount  is  the 
amount  necessary  to  set  the  rural 
amount  equal  to  the  other  urban 
amount.  We  project  the  market  basket 


increase  to  be  3.6  percent,  so  the  update 
to  the  large  and  other  urban 
standardized  amounts  is  1.1  percent. 
The  update  to  the  rural  standardized 
amount  is  8.4  percent. 

The  process  undertaken  to  set  the 
rural  amount  equal  to  the  other  urban 
amount,  as  well  as  the  overall 
methodology  used  to  determine  the  FY 
1995  standardized  payment  amounts,  is 
described  in  the  Addendum  to  this  final 
rule.  As  described  there,  the  net 
increase  in  rural  hospitals’  FY  1995 
standardized  payment  amount 
compared  to  FY  1994  is  less  than  8.4 
percent.  The  difference  between  the  FY 
1995  standardized  amount  for  rural 


hospitals  and  their  FY  1994  amount  is 
4.7  percent.  This  smaller  net  increase 
can  primarily  be  attributed  to  changing 
from  separate  urban  and  rural  outlier 
offsets  (applicable  to  the  previously 
separate  rates)  to  a  single  offset  after  the 
rural  rate  is  eliminated. 

To  illustrate,  for  FY  1994,  the 
difference  between  the  other  urban  and 
rural  final  standardized  amounts  was 
3.1  percent.  These  amounts  reflected  the 
differential  outlier  adjustment  factors 
applied  to  the  urban  and  rural 
standardized  amounts  of  0.945960  and 
0.977157,  respectively  (See  the 
September  1, 1993  final  rule  (58  FR 
46349.).  Similarly,  section  1886(d)(8)(D) 
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of  the  Act  necessitated  different  urban 
and  rural  budget  neutrality  factors  for 
geographic  reclassification.  Removing 
these  differential  adjustments  ft-om  the 
FY  1994  standardized  amounts,  and 
updating  the  urban  amounts  by  1.1 
percent,  increases  the  difference 
between  the  other  urban  and  rural 
amounts  fium  3.1  percent  to  8.4  percent. 

Section  1666(d)(3)(B)  requires  the 
Secretary  to  adjust  both  the  large  urban 
and  other  national  standardized 
amounts  by  the  same  outlier  adjustment 
factor  beginning  in  FY  1995.  Estimated 
outlier  payments  equal  5.1  percent  of 
estimated  total  DRG  payments,  so  a  5.1 
percent  offeet  is  applied  to  the 
standardized  amounts.  For  FY  1994,  the 
rural  outlier  offset  was  2.3  percent 
rather  than  the  5.1  percent  offset  for  FY 
1995.  ForFY  1995,  the  increase  in  the 
size  of  the  outlier  offset  for  rural 
hospitals  mitigates  the  effect  of  the 
higher  standardized  amount. 

Our  FY  1995  baseline  simulation 
employs  differential  outlier  offsets  to 
the  separate  urban  and  rural  amounts. 
The  net  difference  between  the  rural 
and  other  urban  amounts  after  applying 
these  differential  offsets  to  the  FY  1995 
baseline  rates  (without  emy  of  the  other 
budget  neutrality  factors)  is  4.5  percent. 
Because  the  ud)w  standardized 
amounts  increase  by  0.3  percent  when 
the  5.1  national  outlier  offset  is  applied 
rather  than  the  larger  urban  outlier 
offset,  the  increase  in  the  rural 
standardized  amount  to  bring  it  up  to 
the  other  urban  amount  (prior  to 
applying  any  budget  neutrality 
adjustments)  is  4.3  percent. 

Finally,  in  addition  to  equating  the 
other  urban  and  rural  amounts  through 
a  higher  rural  update  and  a  single 
outlier  offset,  a  national  labor  share  (the 
portion  of  the  standardized  amoimts 
adjusted  by  the  wage  index)  is  necessary 
to  maintain  the  elimination  of  the 
separate  amounts.  For  FY  1994,  the 
rural  labor  share  represents  75.6  percent 
of  the  rural  standardized  amount,  while 
the  urban  labor  share  comprises  about 
70.8  percent  of  the  large  and  other  mban 
amounts.  For  FY  1995,  we  are 
determining  the  labor  portion  of  the 
standardize  amounts  based  on  a 
national  average  labor  share  of  71.4 
percent. 

Column  1  displays  the  payment 
changes  resulting  firom  eliminating  the 
rural  amount,  modeled  by  comparing 
payments  simulated  using  our  FY  1995 
baseline  model  described  earlier  to 
simulated  payments  after  eliminating 
the  separate  rural  amount.  The  impacts 
of  the  higher  update  to  the  standardized 
amount  for  rurd  hospitals  are  evident. 
Overall,  hospitals  located  in  rural 
counties  e)q>erience  a  3.0  percent 


increase  in  payments  from  this  change, 
compared  to  a  0.3  percent  rise  in 
payments  to  urban  hospitals.  Nationally, 
payments  per  case  are  estimated  to  rise 
0.7  percent  as  a  result  of  this  change. 

The  3.0  percent  increase  for  hospitals 
in  rural  areas  is  below  the  increase  in 
the  standardized  amount  as  discussed 
above  for  several  reasons.  First,  this  row 
includes  all  hospitals  that  are  located  in 
rural  areas,  but  some  rural  hospitals 
already  receive  the  higher  urban 
payment  rate.  This  is  reflected  in  the 
“Rural  Hospital  Types”  rows.  Rural 
referral  centers  (RRCs)  have  only  a  0.2 
percent  payment  increase  resulting  from 
this  change.  These  hospitals  ciurently 
receive  the  other  urban  amount  and, 
therefore,  do  not  gain  directly  from  the 
elimination  of  the  rural  amount.  They 
do  apparently  benefit  slightly  from  the 
smaller  outlier  offset  applied  to  the 
urban  standardized  amounts.  Another 
rural  hospital  group  experiencing  only  a 
relatively  small  impact  from  this  change 
is  sole  community  hospitals  (SCHs). 
Their  payments  rise  1.8  percent,  well 
below  that  for  most  other  rural  hospital 
groups.  Because  these  hospitals  are  paid 
based  on  the  greater  of  their  applicable 
Federal  rate  or  their  hospital-specific 
rate,  increasing  the  Federal  rate  has  an 
impact  upon  only  those  SCHs  that 
would  be  paid  based  on  that  rate.  Of  the 
591  SCHs  in  this  row.  414  are  paid  on 
the  basis  of  their  hospital-specific  rate 
in  our  FY  1995  baseline  model.  When 
the  rural  amount  is  eliminated  by 
making  it  equal  to  the  other  urban 
amount,  only  65  SCHs  switch  firom  their 
hospital-specific  rate  to  the  Federal  rate. 
This  explains  the  below  average 
payment  change  compared  to  other  rural 
hospitals. 

Conversely,  nonspecial  status  rural 
hospitals,  K®Hs,  and  rural  hospitals 
receiving  DSH  all  experience  above 
average  payment  gains  (between  5.8 
percent  and  6.1  percent).  This  effect 
appears  to  be  primarily  attributable  to 
the  decrease  in  the  labor  share  of  the 
standardized  amount.  In  fact,  our 
analysis  indicates  that  substituting  the 
current  higher  rural  labor  share  on  both 
models  in  this  comparison  reduces  the 
simulated  payment  gains  for  these 
hospital  groups  by  roughly  1.5 
percentage  points. 

The  row  demonstrating  the  largest 
benefit  from  this  change  is  rural  Puerto 
Rico,  with  an  18.1  percent  increase. 

This  stems  from  the  calculation  of 
separate  payment  rates  for  Puerto  Rico’s 
hospitals,  which  are  equal  to  75  percent 
of  the  Puerto  Rico  rate  plus  25  percent 
of  the  discharge-weighted  average  of  the 
urban  and  rural  national  prospective 
payment  system  rates.  For  FY  1994,  for 
example,  the  Puerto  Rico  rate  for  other 


urban  areas  was  26.6  percent  greater 
than  the  Puerto  Rico  rural  rate.  The 
increase  in  the  national  Puerto  Rico 
amount  is  much  smaller,  however,  so 
that  the  payment  effect  is  less  than  the 
full  increase  in  the  rural  Puerto  Rico 
rate.  Urban  hospitals  in  Puerto  Rico  also 
receive  an  added  increase  in  payments 
above  those  of  other  urban  hospitals, 
due  to  the  higher  national  portion. 
However,  it  is  far  below  the  rural  Puerto 
Rico  increase  (0.8  percent  vs.  18.1 
percent). 

For  urban  hospitals  nationally,  the 
change  in  payments  is  slightly  above  the 
percentage  change  in  the  outlier  offsets 
when  moving  to  a  single  5.1  percent 
offset.  The  FY  1994  urban  outlier 
adjustment  factor  was  0.945960,  which 
results  in  a  5.404  percent  offset.  To 
lower  the  offset  to  5.1  percent,  an 
adjustment  factor  of  0.949  is  applied  to 
the  standardized  amounts.  The 
difference  between  these  two 
adjustment  factors  is  0.3  percent.  The 
increase  in  the  labor  share  also  has  a 
generally  favorable  impact  on  urban 
hospitals  due  to  their  above  average 
wage  index  values. 

Eliminating  the  separate  rural  amount 
also  has  the  effect  of  redistributing 
outlier  payments,  primarily  due  to  the 
higher  standardized  amount  paid  to 
rural  hospitals.  The  average  rural  outlier 
payment  per  case  falls  by  3.2  percent 
after  eliminating  the  separate  rural 
amount,  and  the  average  urban  outlier 
payment  per  case  rises  by  0.3  percent. 
This  occurs  because  relatively  fewer 
rural  cases  qualify  for  outlier  payments 
under  the  8.4  |>ercent  update  required  to 
set  the  rural  standardized  amount  equal 
to  the  other  urban  standardized  amount. 
This  leads  to  additional  outlier 
payments  going  to  outlier  cases  in  mban 
hospitals. 

Tne  fact  that  many  of  these  cases  are 
in  teaching  hospitals  and  DSH  hospitals 
leads  to  what  we  consider  an  anomalous 
impact  on  total  payments.  Pursuant  to 
section  1886(d)(5)(A)(iv)  of  the  Act, 
outlier  payment  policies  are  set  so  that 
estimated  outlier  payments  are  5.1 
percent  of  estimated  total  DRG 
payments.  Under  the  statute,  estimated 
outlier  payments  do  not  encompass  IME 
and  DSH  payments  made  for  outlier 
cases.  The  amounts  of  IME  and  DSH 
payments  are  affected  by  the  level  of 
outlier  payments,  so  a  redistribution  of 
outlier  payments  to  teaching  and  DSH 
hospitals  has  the  effect  of  generating  a 
net  increase  in  total  payments. 

C.  The  Impact  of  the  Changes  to  the 
DRG  Weights  (Column  2) 

In  column  2  of  Table  1.  we  present  the 
combined  effects  of  the.  revised  DRG 
classification  system,  and  the 
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subsequent  recalibration  of  the  DRG 
weights  incorporating  these  revised 
DRGs,  as  discussed  in  section  II  of  the 
preamble  to  this  final  rule.  Section 
1886(d)(4)(C)(i)  of  the  Act  requires  us 
each  year  to  make  appropriate 
classification  changes  and  to  recalibrate 
the  DRG  weights  in  order  to  reflect 
changes  in  treatment  patterns, 
technology,  and  any  other  factors  that 
may  change  the  relative  use  of  hospital 
resources.  The  impact  of  reclassification 
and  recalibration  on  aggregate  payments 
is  required  by  section  1886(d)(4)(C)(iii) 
of  the  Act  to  be  budget  neutral. 

The  first  row  of  Table  I  shows  that  the 
overall  effect  of  these  changes  is  budget 
neutral.  That  is,  the  percentage  change 
when  adding  the  FY  1995  GROUPER 
(version  12.0)  to  the  FY  1995  baseline  is 
0.0.  Since  the  changes  illustrated  in  the 
columns  of  Table  I  are  cumulative,  this 
column  reflects  the  elimination  of  the 
separate  rural  amount  in  both 
simulations.  Only  the  version  of  the 
GROUPER  is  different. 

Consistent  with  the  minor  changes  we 
are  implementing  for  the  FY  1995 
GROUPER,  the  redistributional  impacts 
across  hospital  groups  are  very  small  (an 
increase  of  0.1  for  urban  hospitals  and 
a  decrease  of  0.1  for  rural  hospitals). 
Among  other  hospital  categories,  the  net 
effects  are  slightly  negative  changes  for 
small  hospitals  and  slightly  positive 
changes  for  larger  hospitals.  The  largest 
single  effect  on  any  of  the  hospital 
categories  examined  is  a  0.3  percent 
decrease  in  payments  for  DSH  hospitals 
with  fewer  than  100  beds. 

D.  The  Impact  of  Updating  the  Wage 
Data  (Column  3) 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  beginning  October  1, 1993, 
we  annually  update  the  wage  data  used 
to  calculate  the  wage  index.  In 
accordance  with  this  requirement,  the 
wage  index  for  FY  1995  is  based  on  data 
submitted  for  hospital  cost  reporting 
periods  beginning  on  or  after  October  1 , 

1990  and  before  October  1, 1991. 

As  with  the  previous  two  columns, 
the  impact  of  the  new  data  on  hospital 
payments  is  isolated  by  holding  the 
other  payment  parameters  constant  in 
the  simulations.  That  is,  the  table  shows 
the  percentage  changes  in  payments 
when  going  from  our  FY  1995 
baseline — using  the  FY  1994  wage  index 
before  geographic  reclassifications  based 
on  FY  1990  wage  survey  data, 
eliminating  the  separate  rural  rate  and 
incorporating  the  FY  1995  GROUPER — 
to  a  model  substituting  the  FY  1995  pre¬ 
reclassification  wage  index  based  on  FY 

1991  data  as  described  above. 

Section  1886(d)(3)(E)  of  the  Act  also 

requires  that  any  updates  or  adjustments 


to  the  wage  index  be  made  in  a  manner 
that  ensures  that  aggregate  payments  to 
hospitals  are  not  affected  by  the  change 
in  the  wage  index.  To  comply  with  the 
requirements  that  the  DRG  and  wage 
index  changes  must  be  implemented  in 
a  budget  neutral  manner,  we  compute  a 
budget  neutrality  adjustment  factor  to 
apply  to  the  standardized  amounts.  For 
the  FY  1995  amounts,  this  adjustment 
factor  is  0.998050.  This  factor  is  applied 
to  the  stcindardized  amounts  in  this 
column  to  ensure  that  the  overall  effect 
of  the  wage  index  changes  are  budget 
neutral. 

The  results  indicate  that  the  new 
wage  data  do  not  have  a  significant 
overall  impact  on  urban  and  rural 
hospitals.  As  discussed  in  section  III  of 
the  preamble  to  this  final  rule,  91 
percent  of  all  prospective  payment 
system  hospitals  would  experience  a 
change  in  their  wage  index  of  less  than 
5  percent.  This  column  demonstrates 
that  hospitals  with  significant  changes 
in  their  wage  indexes  are  not 
concentrated  within  any  particular 
hospital  group.  In  contrast,  the  impact 
analysis  of  the  final  FY  1994  operating 
prospective  payment  system  changes 
displayed  numerous  hospital  groups 
with  payment  ch^ges  in  excess  of  2.0 
percent  due  to  the  new  wage  survey 
data  (58  FR  46459). 

For  FY  1995,  some  of  the  largest 
changes  are  evident  among  urban 
hospitals  grouped  by  census  division. 
New  England  urban  hospitals’  payments 
rise  1.5  percent,  while  payments  per 
case  for  urban  hospitals  in  the  West 
South  Central  and  Mountain  census 
divisions  fall  by  0.6  and  1.3  percent, 
respectively.  The  most  dramatic  shifts 
occur  in  Puerto  Rico,  where  payments 
decline  by  11.1  percent  in  rural 
hospitals  and  7.4  percent  in  urban 
hospitals.  These  effects  are  attributable 
to  data  corrections.  We  note  that  the  FY 
1994  payment  effect  of  thejiew  wage 
data  was  an  11.6  percent  increase  for 
rural  Puerto  Rico  hospitals. 

This  decline  in  the  wage  index  values 
for  Puerto  Rico  hospitals  also  appears  to 
be  the  main  cause  for  the  0.4  percent 
drop  in  payments  among  proprietary 
hospitals.  The  20  hospitals  with  the 
greatest  drop  in  their  wage  index  within 
this  category  are  all  located  in  Puerto 
Rico.  Also  experiencing  a  significant 
decline  in  payments  per  case  of  1.0 
percent  are  hospitals  in  rural  counties 
deemed  to  be  urban  under  section 
1886(d)(8)(B)  of  the  Act.  This  impact 
appears  to  be  primarily  related  to  2 
hospitals  experiencing  nearly  20  percent 
declines  in  their  wage  index  values. 


E.  Impacts  of  MGCRB  Reclassifications 
(Column  4) 

By  March  30  of  each  year,  the  MGCRB 
makes  reclassification  determinations 
that  will  be  effective  for  the  next  fiscal 
year,  which  begins  on  October  1.  For  FY 
1995,  the  MGCRB  may  reclassify  a 
hospital  to  an  adjacent  urban  area  or  to 
a  rural  area  with  which  the  hospital  has 
a  close  proximity,  for  the  purposes  of 
assigning  to  the  reclassified  hospital  the 
other  area’s  standardized  amount,  wage 
index  value,  or  both.  (An  RRC  or  an 
SCH  may  be  redesignated  to  an  area  that 
is  not  an  adjacent  county.) 

Column  4  reflects  changes  in 
payments  after  accounting  for  the 
MGCRB’s  reclassification  decisions  that 
will  be  effective  for  FY  1995,  including 
all  decisions  made  by  the  HCFA 
Administrator  through  the  appeals  and 
review  process  for  MGCRB  decisions 
and  any  reclassification  withdrawal 
requests  that  were  received  by  the 
MGCRB.  These  Administrator’s 
decisions  and  withdrawals  may  affect 
the  number  of  reclassified  hospitals 
relative  to  those  shown  in  the  May  27, 
1994  proposed  rule.  They  may  also 
determine  whether  a  redesignated 
hospital  receives  the  wage  index  of  the 
area  to  which  it  is  redesignated  or  a 
combined  wage  index  that  includes  the 
data  for  both  the  hospitals  already  in  the 
area  and  the  redesignated  hospitals. 

To  this  point,  all  of  the  simulation 
models  have  assumed  hospitals  are  paid 
on  the  basis  of  their  geographic  location 
(with  the  exception  of  ongoing  policies 
that  provide  that  certain  hospitals 
receive  payments  on  bases  other  than 
where  they  are  geographically  located, 
such  as  RRCs  and  hospitals  in  rural 
counties  that  are  deemed  urban  under 
section  1886(d)(8)(B)  of  the  Act).  The 
changes  in  column  4  reflect  the  per  case 
payment  impact  of  incorporating  the 
MGCRB  decisions  for  FY  1995  into  our 
simulation  model.  As  noted  above,  these 
decisions  affect  hospitals’  standardized 
amount  and  wage  index  area 
assignments.  In  addition,  rural  hospitals 
reclassified  to  an  urban  area  for  the 
standardized  amount  also  qualify  to  be 
treated  as  urban  for  purposes  of  the  DSH 
adjustment. 

The  overall  effect  of  geographic 
reclassification  is  required  to  be  budget 
neutral  by  section  1886(d)(8)(D)  of  the 
Act.  Prior  to  FY  1995,  the  Secretary  was 
required  to  adjust  the  urban 
standardized  amounts  so  as  to  ensure 
that  total  aggregate  payments  under  the 
prospective  payment  system  after 
geographic  reclassification  were  equal  to 
the  aggregate  payments  that  would  have 
been  made  absent  these  provisions.  The 
rural  standardized  amounts  were  also 
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adjusted  to  ensure  that  aggregate 
payments  to  rural  hospitals  were  not 
affected  by  reclassifications.  Due  to  the 
elimination  of  the  separate  rural  amount 
beginning  October  1, 1994,  the  Secretary 
is  requir^  to  provide  a  single  budget 
neutrality  adjustment  to  the 
standardized  amounts  for  the  effects  of 
reclassification.  We  applied  an 
adjustment  of  0.994055  to  ensure  that 
the  effects  of  reclassification  are  budget 
neutral. 

Rural  hospitals  benefit 
disproportionately  from  geographic 
reclassification.  Their  payments  rise  2.2 
percent,  while  payments  to  urban 
hospitals  decline  0.3  percent.  Rural 
referral  centers  experience  a  4.3  percent 
increase  overall  as  a  result  of 
reclassification.  Of  the  137  hospitals  in 
this  categOTy,  51  are  reclassified  for 
purposes  of  the  wage  index.  This 
positive  impact  on  RRCs  also  appears  in 
the  category  of  rural  hospitals  with  200 
or  more  beds,  which  have  a  4.4  percent 
increase  in  payments. 

Hospitals  in  large  urban  areas  lose  0.5 
percent  because,  as  a  group,  they  have 
the  smallest  percentage  of  hospitals  that 
are  reclassified,  fewer  than  6  percent. 
There  are  enough  hospitals  in  other 
urban  areas  that  are  reclassified  so  that 
the  net  impact  on  payments  per  case  for 
this  group  is  zero.  Among  urban 
hospital  groups  generally,  payments  fall 
between  0.3  and  0.5  percent. 

Among  hospitals  grouped  by 
reclassification  status,  the  changes  are 
largely  predictable.  Hospitals 
reclassified  for  FY  1995  have  increases 
in  their  payments  per  case,  ranging  from 
0.6  for  u^an  hospitals  reclassified  for 
the  standardized  amount,  to  16.2 
percent  for  rural  hospitals  reclassified 
for  both  the  standardized  amount  and 
the  wage  index.  In  addition,  rural 
hospitals  reclassified  for  the  wage  index 
only  receive  an  8.5  percent  payment 
increase,  and  urban  hospitals 
reclassified  for  the  wage  index  have  5.9 
percent  higher  payments.  The  overall 
impact  on  reclassified  hospitals  is  to 
increase  their  payments  per  case  by  an 
average  of  4.2  perc^t  for  FY  1995. 

The  reclassification  of  hospitals 
primarily  affects  payment  to 
nonreclassified  hospitals  through 
changes  in  the  wage  index  and  the 
geographic  reclas^cation  budget 
neutrality  adjustment  required  by 
section  1886(d){8)(Di  of  the  Act.  Among 
hospitals  that  were  not  reclassified,  the 
overall  impact  of  hospital 
reclassifications  would  be  an  average 
decrease  in  payments  per  case  of  about 
0.6  percent,  essentially  the  geographic 
reclassification  budget  neutrality  factor. 

The  number  of  reclassifications  for 
purposes  of  the  standardized  amount 


have  not  declined  from  FY  1994.  The 
payment  impact  upon  hospitals 
reclassified  for  the  standardized  amount 
only  is  significantly  lower  than  it  is  for 
hospitals  reclassifying  either  for  only 
wage  indexes,  or  for  purposes  of  both 
the  wage  index  and  the  standardized 
amount. 

F.  Outlier  Changes  (Columns  5  and  6) 

Medicare  provides  extra  payment  in 
addition  to  the  regular  DRG  payment 
amount  for  extremely  costly  or 
extraordinarily  lengAy  cases  (cost 
outliers  and  day  outliers,  respectively). 
Section  13501(c)  of  Public  Law  103-66 
requires  the  Secretary  to  phase  out 
payment  for  day  outliers  in  25  percent 
increments  beginning  in  FY  1995.  This 
reduction  in  day  outlier  payments  will 
be  offset  by  an  increase  in  payments  for 
cost  outliers.  The  statute  also  requires 
the  Secretary  to  establish  a  fixed  loss 
per  case  threshold  for  cost  outliers 
instead  of  a  threshold  based  on  a  fixed 
multiple  of  the  DRG  payment  amount  or 
other  fixed  dollar  amount.  For  FY  1995, 
a  case  will  receive  cost  outlier  payment 
if  costs  exceed  the  DRG  amount  plus 
$20,500.  We  are  also  increasing  die 
marginal  cost  factor  for  cost  outliers 
from  75  to  80  percent. 

Columns  5  and  6  of  Table  I  display 
the  changes  to  day  and  cost  outlier 
policy  separately.  In  column  5,  the  day 
outlier  policy  changes  are  modeled.  The 
cost  outlier  thresholds  in  this 
simulation  are  based  on  current  policy 
(threshold  based  on  the  lesser  of  a  fixed 
multiple  of  the  DRG  payment  amount  or 
a  fixed  dollar  loss).  The  payment 
impacts  of  this  change  are  minimal.  The 
largest  impacts  appear  to  be  related  to 
geographic  location  in  terms  of  census 
divisions.  Urban  hospitals  in  the  Middle 
Atlantic  census  division  have  payment 
reductions  of  0.5  percent  per  case.  Rural 
Middle  Atlantic  hospitals  have  a  0.2 
percent  decline.  In  New  England,  urban 
hospitals  experience  a  payment 
decrease  of  0.2  percent.  Since  the 
changes  to  the  day  outlier  policy  result 
in  a  shift  in  payments  from  cases  paid 
as  day  outliers  to  cases  paid  as  cost 
outliers,  these  areas  evidently  have 
higher  percentages  of  day  outliers  than 
other  areas.  This  is  consistent  with  our 
previous  analysis  indicating  above 
average  impacts  related  to  day  outlier 
policy  changes  in  the  northeastern 
portion  of  the  country  (see  the  June  4, 
1992  proposed  rule,  57  FR  23824).  Also 
experiencing  a  negative  impact  are 
major  teaching  hospitals  (100  or  more 
residents),  with  a  0.3  percent  decline  in 
payments.  The  largest  negative  impact 
occurs  among  hospitals  for  which  we 
could  not  determine  Medicare 
utilization  rates.  This  group  experiences 


a  0.9  percent  fall  in  payments  per  case. 

A  number  of  these  hospitals  are  urban 
hospitals  in  the  Middle  Atlantic  census 
division.  In  fact,  because  these  are 
generally  large  hospitals  with  many 
outlier  cases,  they  have  a  significant 
effect  in  the  overall  decline  in  the 
Middle  Atlantic  division. 

Column  6  models  the  changes  in  cost 
outlier  policy.  The  net  effects  of  the 
combined  outlier  changes  can  be 
determined  by  the  sum  of  the 
percentage  changes  in  these  two 
columns.  Once  again,  the  relative 
payment  impacts  here  are  minimal. 

Major  teaching  hospitals  recoup  0.2 
percent  of  the  0.3  percent  their 
payments  fell  due  to  the  day  outlier 
changes.  Urban  Middle  Atlantic 
hospitals’  payments  are  unchanged 
here,  consequently  the  net  effect  of  the 
outlier  policy  changes  on  them  is  a  0.5 
percent  decline  in  payments.  This  is  tlie 
same  percentage  change  for  this  hospital 
group  that  we  estimated  in  the  proposed 
rule. 

G.  All  Changes  (column  7)  . 

Column  7  compares  our  estimate  of 
payments  per  case  for  FY  1995  to  our 
estimate  of  payments  per  case  for  FY 
1994.  It  includes  the  changes  discussed 
in  the  previous  columns,  although  the 
changes  due  to  MGCRB  reclassifications 
in  column  4  do  not  factor  into  the 
changes  shown  here.  This  is  because 
column  4  shows  the  effects  of 
reclassifications  relative  to  an  FY  1995 
baseline  without  reclassifications,  rather 
than  in  comparison  with  FY  1994 
reclassifications.  Changes  in  hospitals’ 
reclassification  status  from  FY  1994  to 
FY  1995  are  shown  here,  and  have  a 
significant  effect  on  payments. 

This  column  includes  the  impacts  of 
statutory  differences  from  FY  1994  to 
FY  1995  that  are  not  shown  in  the 
previous  columns.  These  differences 
were  noted  in  the  introduction. 
Specifically,  they  are;  an  increase  in 
DSH  payments  to  urban  hospitals  with 
100  or  more  beds  and  to  rural  hospitals 
with  500  or  more  beds,  and  the 
elimination  of  the  MDH  provision.  This 
column  also  displays  the  impact  of  the 
1.2  percent  lower  than  estimated  outlier 
payments  during  FY  1994.  also 
described  in  the  introduction  and  the 
Addendum. 

Another  change  from  FY  1994  is  that 
there  is  no  budget  neutrality  adjustment 
to  account  for  midyear  wage  index 
corrections.  Last  year’s  adjustment 
factor  was  0.998188.  In  addition,  a 
single  geographic  reclassification  budget 
neutrality  factor  was  applied  to  the  FY 
1995  standardized  amounts  of  0.994055. 
The  FY  1994  factors  applied  to  the 
urban  and  rural  amounts,  respectively. 
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:  were  0.992529  and  0.999472.  Finally, 

;  the  budget  neutrality  adjustment  factor 
1  for  the  updated  wage  index  and  the  DRG 
I  recalibration  is  0.998050.  Although  the 
i  net  effect  of  these  changes  are  small, 
they  do  impact  the  payment  differences 
shown  in  this  column. 

I  Column  7  also  reflects  the  1.1  percent 
updates  to  the  urban  standardized 
'  amounts.  The  increase  in  differential 
payments  to  rural  hospitals  that  results 
from  eliminating  the  rural  standardized 
amount  is  shown  in  Column  1.  There 
may  also  be  interactive  effecis  among 
the  various  factors  comprising  the 
payment  system  that  we  are  not  able  to 
isolate.  For  these  reasons,  the  values  in 
column  7  may  not  equal  the  sum  of  the 
previous  columns  (less  Column  plus 
the  other  impacts  that  we  are  able  to 
identify. 

The  impact  on  all  hospitals  is  a  3.3 
percent  increase  in  payments  from  FY 
1994.  The  net  change  in  total  payments 
due  to  the  changes  for  FY  1995  shown 
in  columns  1  through  6  is  0.7  percent, 
due  to  the  elimination  of  the  rural 
standardized  amount.  After  accounting 
for  the  1.1  percent  update  to  the  urban 
standardized  amounts,  the  move  to  a 
single  outlier  offset,  and  a  smaller 
overall  geographic  reclassification 
budget  neutrality  factor,  the  difference 
between  the  FY  1994  final  standardized 
amounts  and  the  FY  1995  standardized 
amoimts  is  1.6  percent.  As  described  in 
the  discussion  of  the  impacts  of 
eliminating  the  rural  standardized 
amount,  the  portion  of  this  increase  due 
to  the  smaller  outlier  offset  is  already 
reflected  in  the  changes  shown  in 
column  1.  In  addition,  the  update  to  the 
hospital-specific  rate  for  SCHs  is  1.4 
percent  in  FY  1995.  The  average 
increase  in  payments  due  to  updates, 
apart  from  elimination  of  the  rural 


standardized  amount,  is  about  1.3 
percent. 

Other  significant  changes  that  have 
not  been  isolated  in  the  previous 
columns  include  the  following; 

•  A  1.2  percent  higher  level  of  outlier 
payments  is  estimate  for  FY  1995. 

•  The  increase  in  the  DSH  formula  for 
FY  1995  results  in  approximately  a  0.1 
percent  increase  in  total  payments. 

•  The  effect  of  eliminating  the  MDH 
provision  is  a  3.5  percent  decline  in 
payments  for  this  group  of  hospitals, 
and  a  0.1  percent  decline  for  rural 
hospitals.  The  impact  on  total  payments 
is  less  tlian  0.1  percent. 

As  a  group,  hospitals  in  rural  areas 
experience  the  largest  payment  increase, 
a  3.6  percent  rise  in  payments  per  case 
over  FY  1994.  The  increase  in  estimated 
outlier  payments  over  FY  1994  for  rural 
hospitals  is  0.6  percent,  below  the  1.2 
percent  difference  for  all  hospitals.  As 
we  noted  in  the  discussion  of  column  4, 
eliminating  the  rural  standardized 
amount  would  be  expected  to  reduce 
the  numbers  and  effects  of  geographic 
reclassification.  While  the  number  of  FY 
1995  reclassifications  does  not  appear  to 
have  fallen,  however,  the  payment 
effects  are  less  than  they  would  have 
been  without  eliminating  the  rural 
standardized  amount.  This  effect  is 
shown  in  Column  7  when  examining 
the  rows  containing  nu^l  hospitals 
reclassified  during  both  FY  1994  and  FY 
1995  and  rural  hospitals  reclassified 
during  FY  1994  only.  The  288  hospitals 
in  the  former  category  experience  an 
overall  increase  in  payments  per  case  of 
2.8  percent,  closer  to  that  of  urban 
hospitals,  and  the  155  hospitals  in  the 
latter  category  experience  a  3.2  percent 
decline. 

Hospitals  in  both  large  and  other 
urban  areas  experience  3.3  percent 


increases.  Urban  hospitals  are  affected 
the  most  by  the  change  in  outlier 
payments  from  FY  1994  to  FY  1995,  a 
1.3  percent  increase.  They  also  receive 
the  bulk  of  the  increase  in  DSH 
payments,  a  0.1  percent  increase.  Urban 
hospitals  receive  a  net  increase  due  to 
FY  1995  geographic  reclassifications 
relative  to  FY  1994  reclassifications. 
Again,  examining  the  rows  grouping 
hospitals  by  their  reclassification  status 
for  FY  1994  and  FY  1995,  urban 
hospitals  reclassified  for  both  years  have 
payment  increases  above  those  of  mral 
hospitals,  and  urban  hospitals 
reclassified  for  FY  1994  but  not  FY  1995 
do  not  experience  as  great  a  decline  as 
rural  hospitals. 

Among  urban  bed  size  groups, 
column  7  shows  changes  in  payments 
ranging  from  2.5  percent  for  the  smallest 
hospitals  to  3.7  percent  for  the  largest 
hospitals.  The  relatively  smaller 
increases  for  the  smaller  urban  hospitals 
appear  to  be  due  to  the  negative  impacts 
of  the  new  wage  data,  as  shown  in 
column  3.  Larger  urban  hospitals  appear 
to  benefit  from  the  large  increase  due  to 
geographic  reclassifications  in  FY  1995 
for  4  hospitals  that  were  not  reclassified 
in  FY  1994. 

The  reverse  occurs  for  rural  hospitals. 
Among  the  smallest  rural  hospitals 
(fewer  than  50  beds),  the  effects  of 
changes  in  reclassification  from  FY  1994 
to  FY  1995  are  negated  by  similar 
numbers  of  hospitals  gaining  and  losing 
reclassification  from  one  year  to  the 
next.  The  payment  changes  for  larger 
rural  hospitals  are  smaller  primarily 
because  they  do  not  benefit  to  the  same 
extent  from  the  elimination  of  the  rural 
standardized  amount.  They  do, 
however,  tend  to  benefit  from 
geographic  reclassification  in  FY  1995 
compared  to  FY  1994. 


Table  II.— Impact  Analysis  of  Changes  for  FY  1995  Operating  Prospective  Payment  System 


[Payments  per  Case] 


1 

Number 
of  hos¬ 
pitals 

(1) 

Average 
FY  1994 
payment 
per  case 

(2)’ 

Average 
FY  19§5 
payment 
per  case 

(3)^ 

All 

changes 

(4) 

1  (BY  GEOGRAPHIC  LOCATION) 

i  ALL  HOSPITALS . . . 

5,254 

6.077 

6.279 

3.3 

HRRAN  WnSPITAl  s . . . . . . 

2,956 

6,565 

6,782 

3.3 

1  URGE  URBAN  AREAS  _ _ _ 

1,629 

7,073 

7,309 

3.3 

!  OTHER  URBAN  AREAS . . . 

1,327 

5,887 

6,077 

3.3 

j  RURAL  AREAS . . . 

2,298 

4,041 

4,185 

3.6 

1  BED  SIZE  (URBAN) 

,  6-99  BEDS . . . . . 

741 

4.498 

4,611 

2.5 

1  100-199  BEDS  . . . . 

923 

5,589 

5,755 

3.0 

i  200-299  BEDS . . . . . 

610 

6,056 

6,245 

3.1 

i  300-499  BEDS . . . - . . . . 

493 

6,935 

7,174 

3.4 

500  OR  MORE  BEDS . . 

1  189 

8,475 

8,787 

3.7 

/ 


45504  Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations 


Table  II.— Impact  Analysis  of  Changes  for  FY  1995  Operating  Prospective  Payment  System— Continued 

[Payments  per  Case] 


BED  SIZE  (RURAL) 


0-49  BEDS . 

50-99  BEDS . 

100-149  BEDS . 

150-199  BEDS . 

200  OR  MORE  BEDS 


URBAN  BY  REGION 


NEW  ENGLAND . 

MIDDLE  ATLANTIC  . 

SOUTH  ATLANTIC  . 

EAST  NORTH  CENTRAL  . 
EAST  SOUTH  CENTRAL  . 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 

MOUNTAIN  . 

PACIFIC  . 

PUERTO  RICO  . 


RURAL  BY  REGION 


NEW  ENGLAND . 

MIDDLE  ATLANTIC  . 

SOUTH  ATLANTIC  . 

EAST  NORTH  CENTRAL  . 
EAST  SOUTH  CENTRAL  . 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 

MOUNTAIN  . 

PACIFIC  . 

PUERTO  RICO  . 


(BY  PAYMENT  CATEGORIES) 


URBAN  HOSPITALS . 

LARGE  URBAN  AREAS 
OTHER  URBAN  AREAS 
RURAL  AREAS . 


TEACHING  STATUS 


NON-TEACHING . 

FEWER  THAN  100  RESIDENTS 
100  OR  MORE  RESIDENTS  . 


DISPROPORTIONATE  SHARE  HOSPITALS  (DSH) 

NON-DSH . 

URBAN  DSH: 

100  BEDS  OR  MORE  . 

FEWER  THAN  100  BEDS . 

RURAL  DSH:  SOLE  COMMUNITY  (SCH)  . 

REFERRAL  CENTERS  (RRC) . 

OTHER  RURAL  DSH  HOSP.: 

100  BEDS  OR  MORE  . 

FEWER  THAN  100  BEDS . . . 


URBAN  TEACHING  AND  OSH 


BOTH  TEACHING  AND  DSH  . . . 

TEACHING  AND  NO  DSH . 

NO  TEACHING  AND  OSH . 

NO  TEACHING  AND  NO  DSH  . 

RURAL  HOSPITAL  TYPES 

NONSPECIAL  STATUS  HOSPITALS . 

RRC . 

SCH 

MEDICARE-DEPENDENT  HOSPim 

SCH  AND  RRC  . . . 


TYPE  OF  OWNERSHIP 


VOLUNTARY 


Number 
of  hos¬ 
pitals 

(1) 

Average 
FY  1994 
payment 
per  case 

(2)^ 

Average 
FY  1995 
payment 
per  case 

(3)’ 

1,188 

3,356 

3,481 

685 

3,745 

3,893 

229 

4,202 

4,337 

103 

4,261 

4,411 

93 

4,949 

5,109 

170 

6,886 

7,162 

442 

7,319 

7,541 

436 

6,228 

6,458 

491 

6,311 

6,523 

170 

5,748 

5,958 

199 

•  6,216 

6,399 

385 

6,017 

6,223 

121 

6,390 

6,519 

493 

7,476 

7,731 

49 

2,594 

2,482 

53 

4,792 

4,938 

84 

4,565 

4,622 

298 

4,122 

4,341 

310 

4,063 

4,187 

283 

3,656 

3,824 

536 

3,792 

3,907 

360 

3,727 

3,831 

224 

4,375 

4,500 

145 

4,916 

5,096 

5 

1,902 

1,885 

3,248 

6,470 

6,685 

•1,835 

6,935 

7,172 

1,413 

5,736 

5,917 

2.006 

4,020 

4,159 

4,198 

5,018 

5,184 

831 

6,498 

6,704 

225 

10,065 

10,430 

3,311 

5,347 

5,523 

1,381 

7,141 

7,379 

142 

4,263 

4,378 

145 

3,879 

4,036 

46 

5,020 

5,156 

67 

3,695 

3,863 

162 

3,211 

3,396 

647 

8,170 

8,435 

361 

6,625 

6,867 

876 

5,681 

5,880 

1,364 

5,182 

5,338 

843 

3,507 

3,688 

137 

4,711 

4,839 

591 

4,080 

4,221 

393 

3,377 

3,352 

56 

4,943 

5,118 

3,291 

6,203 

6,407 

All 

changes 


IV3  CO  U  CO  CO  -c^ 
CD  05  ^  b  o 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  4550.> 


Tabi  p  ti  —Impact  Analysis  of  Changes  for  PK  1995  Operating  Prospective  Payment  System— Continued 

[Payments  per  Case] 


jmber 

hos- 

Mtals 

(1) 

Average 
FY  1994 
payment 
per  case 

(2)’ 

Average 
FY  1^ 
payment 
per  case 

(3)’ 

All 

changes 

(4) 

747 

5,542 

5,734 

3.5 

1,216 

5,796 

5,998 

3.5 

319 

8,312 

8,559 

3.0 

1,428 

7,226 

1  7,474 

3.4 

2,276 

5.538 

5,728 

3.4 

1,202 

4,877 

5,017 

2.9 

29 

7,724 

7,833 

1.4 

479 

5,741 

5,929 

3.3 

191 

6,631 

6,864 

3.5 

288 

4,519 

4,645 

2.8 

207 

5,011 

5,517 

10.1 

43 

6,124 

6,758 

10.4 

164 

4,154 

4,561 

9.8 

220 

5,644 

5,536 

.  -1.9 

65 

7,263 

7,199 

-0.9 

155 

4,405 

4,263 

-32 

686 

5,552 

5,822 

4.9 

287 

5,028 

5,185 

2.9 

207 

5,403 

5,761 

6.6 

192 

6,148 

6,456 

5.0 

4,541 

6,165 

6,357 

3.1 

234 

6,526 

6,842 

4.9 

62 

6,166 

6,357 

3.1 

26 

7,686 

8,350 

8.6 

146 

6,429 

6,726 

4.6 

2,722 

6,569 

6,776 

3.2 

452 

4,402 

4,618 

4.9 

225 

4,006 

4,112 

2.6 

181 

4,676 

4,937 

5.6 

46 

4,482 

4,853 

8.3 

1,819 

3,862 

3,973 

2.9 

27 

4,350 

4,427 

1.8 

PROPRIETARY 

GOVERNMENT 


MEDICARE  UTILIZATION  AS  A  PERCENT  OF  INPATIENT  DAYS 


Q-25  . 

25-50  . 

50-55  . . . . . 

OVER  65  . . . 

UNKNOWN . . . 

'  HOSPITALS  RECLASSIFIED  BY  THE  MEDICARE  GEOGRAPHIC  REVIEW  BOARD 
RECLASSIFICATION  STATUS  DURING  FY  94  AND  FY  95 

RECLASSIFIED  DURING  BOTH  FY  94  AND  FY  95:  . . . 

URBAN . . . . 

RECLASSIFIED  DURiNGWgs  ONLY 

URBAN . . ; . 

RURAL  . . 

RECLASSIFIED  DURING  FY  94  ONLY  . 

URBAN . . . 

RURAL  . . 

FY  95  RECLASSIFICATIONS 


ALL  RECLASSIFIED  HOSP . 

STAND.  AMT.  ONLY  . 

WAGE  INDEX  ONLY  . 

BOTH  . 

NONRECLASS  . . 

ALL  URBAN  RECLASS  . . 

STAND.  AMT.  ONLY  . 

WAGE  INDEX  ONLY  . 

BOTH  . . . 

NONRECLASS . 

ALL  RURAL  RECLASS  . . 

STAND.  AMT.  ONLY  . 

WAGE  INDEX  ONLY  . 

BOTH 

NONRECLASS . !! . ! . ! . 

OTHER  RECLASSIFIED  HOSPITALS  (SECTION  1886(d)(8)(B)) 


'  These  payment  amounts  per  case  do  not  reflect  any  estimates  of  annual  case  mix  inaease* 


Table  II  presents  the  projected  average 
payments  per  case  under  the  changes  for 
FY  1995  for  urban  and  rural  hospitals 
and  for  the  different  categories  of 
hospitals  shown  in  Table  I.  It  compares 
the  projected  payments  for  FY  1995 
with  the  average  estimated  per  case 
payments  for  FY  1994.  Thus,  this  table 
presents,  in  terms  of  the  average  dollar 
amounts  paid  per  discharge,  the 
combined  effects  of  the  changes 
presented  in  Table  I.  The  percentage 
changes  shown  in  the  last  column  of 
Table  I  equal  the  percentage  changes  in 
average  payments  from  October  1, 1993 
to  October  1, 1994. 


VII.  Impact  of  Changes  in  the  Capital 
Prospective  Payment  System 

A.  General  Considerations 

VVe  now  have  data  that  were 
unavailable  ifTprevious  impact 
analyses.  Specifically,  we  have  cost 
report  data  for  the  first  year  of  the 
capital  prospective  payment  system 
(cost  reports  beginning  in  FY  1992) 
available  through  the  June  1994  update 
of  the  Hospital  Cost  Report  Information 
System  (HCRIS).  We  also  have 
infonnation  on  the  aggregate  amount  of 
obligated  capital  approved  by  the  fiscal 
intermediaries.  However,  our  impact 
analysis  of  payment  changes  for  capital- 
related  costs  is  still  limited  by  the  lack 
of  hospital-specific  data  on  several 
items.  These  are  the  hospital’s  projected 
new  capital  costs  for  each  year,  its 


projected  old  capital  costs  for  each  year, 
and  the  actual  amounts  of  obligated 
capital  that  will  be  put  in  use  for  patient 
care  and  recognized  as  Medicare  old 
capital  costs  in  each  year.  The  lack  of 
such  information  affects  our  impact 
analysis  in  the  following  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example  in  building  and 
major  fixed  equipment)  occurs  at 
irregular  intervals.  As  a  result,  there  can 
be  significant  variation  in  the  growth 
rates  of  Medicare  capital-related  costs 
per  case  among  hospitals.  We  do  not 
have  the  necessary  hospital-specific 
budget  data  to  project  the  hospital 
capital  growth  rate  for  an  individual 
hospital. 

•  Moreover,  our  policy  of  recognizing 
certain  obligated  capital  as  old  capital 
complicates  the  problem  of  projecting 
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future  capital-related  costs  for 
individual  hospitals.  Under 
§  412.302(c),  a  hospital  is  required  to 
notify  its  intermediary  that  it  has 
obligated  capital,  no  later  than  the  later 
of  October  1, 1992  or  90  days  after  the 
beginning  of  the  hospital’s  first  cost 
reporting  period  under  the  capital 
prospective  payment  system.  The 
intermediary  must  then  notify  the 
hospital  of  its  determination  whether 
the  criteria  for  recognition  of  obligated 
capital  have  been  met  by  the  later  of  the 
end  of  the  hospital’s  first  cost  reporting 
period  subject  to  the  capital  prospective 
payment  system  or  9  months  after  the 
receipt  of  the  hospital’s  notification. 

The  amount  that  is  recognized  as  old 
capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is 
put  in  use  for  patient  care  or  the 
estimated  costs  of  the  capital 
expenditure  at  the  time  it  was  obligated. 
We  have  substantial  information 
regarding  intermediary  determinations 
of  aggregate  projected  obligated  capital 
amounts;  However,  we  still  do  not  know 
when  these  projects  will  actually  be  put 
into  use  for  patient  care,  the  amount 
that  will  be  recognized  as  obligated 
capital  when  the  project  is  put  into  use, 
or  the  Medicare  share  of  the  recognized 
costs.  Therefore,  we  do  not  know  actual 
obligated  capital  commitments  to  be 
used  in  the  FY  1995  capital  cost 
projections.  We  discuss  in  Appendix  B 
the  assumptions  and  computations  we 
employ  to  generate  the  amount  of 
obligated  capital  commitments  for  use 
in  the  FY  1995  capital  cost  projections. 

In  Table  ID  of  this  appendix,  we 
present  the  redistributive  effects  that  are 
expected  to  occur  between  “hold- 
harmless"  hospitals  and  “fully 
prospective"  hospitals  in  FY  1995.  In 
addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of 
FY  1995  capital  payment  policies  by  the 
standard  prospective  payment  system 
hospital  groupings.  We  caution  that 
while  we  now  have  actual  information 
on  the  effects  of  the  transition  payment 
methodology  and  interim  payments 
under  the  capital  prospective  payment 
system  and  cost  report  data  for  most 
hospitals,  we  need  to  generate  random 
numbers  for  the  change  in  old  capital 
costs,  new  capital  costs  for  each  year, 
and  obligated  amounts  that  will  be  put 
in  use  for  patient  care  services  and 
recognized  as  old  capital  each  year.  This 


means  that  we  continue  to  be  unable  to 
predict  accurately  an  individual 
hospital’s  FY  1995  capital  costs; 
however,  with  the  more  recent  data  on 
hospitals’  experience  to  date  under  the 
capital  prospective  payment  system, 
there  is  adequate  information  to 
estimate  the  aggregate  impact  on  most 
hospital  groupings. 

We  present  the  transition  payment 
methodology  by  hospital  grouping  in 
Table  IV.  In  Table  V  we  present  the 
results  of  the  cross-sectional  analysis 
using  the  results  of  our  actuarial  model. 
This  table  presents  the  aggregate  impact 
of  the  FY  1995  payment  policies.  We 
proposed  omitting  the  cross-sectional 
analysis  of  changes  in  the  Federal  rate 
(referred  to  as  Table  VII  in  the  proposed 
rule  59  FR  27867).  We  requested 
comments  on  the  utility  of  this  table  and 
its  continued  use  in  future  impact 
statements.  Since  we  received  no 
comments  on  this  issue,  we  are  omitting 
this  table  and  corresponding  descriptive 
text  fi’om  the  impact  statement. 

B.  Projected  Impact  Based  on  the  FY 
1995  Actuarial  Model 

1.  Assumptions 

In  this  impact  analysis,  we  model 
dynamically  the  impact  of  the  capital 
prospective  payment  system  from  FY 
1994  to  FY  1995  using  a  capital 
acquisition  model.  The  FY  1995  model, 
described  in  Appendix  B  of  this  final 
rule,  integrates  actual  data  from 
individual  hospitals  with  randomly 
generated  capital  cost  amounts.  We  have 
available  capital  cost  data  firom  cost 
reports  beginning  in  FY  1989,  FY  1990, 
FY  1991  and  FY  1992  received  through 
the  June  1994  update  of  HCRIS,  interim 
payment  data  for  hospitals  already 
deceiving  capital  prospective  payments 
through  PRICER,  and  data  reported  by 
the  intermediaries  that  include  the 
hospital-specific  rate  determinations 
that  have  been  made  through  July  1, 

1994  in  the  Provider-Specific  file.  We 
used  this  data  to  determine  the  FY  1995 
capital  rates.  However,  w»do  not  have 
individual  hospital  data  on  old  capital 
changes,  new  capital  formation,  and 
actual  obligated  capital  costs.  We  have 
data  on  costs  for  capital  in  use  in  FY 
1992,  and  we  age  that  capital  by  a 
formula  described  in  Appendix  B.  We 
therefore  need  to  generate  randomly 
only  new  capital  acquisitions  for  any 
year  after  FY  1992.  All  Federal  rate 


payment  parameters  are  assigned  to  the 
applicable  hospital. 

For  purposes  of  this  impact  analysis, 
the  FY  1995  actuarial  model  includes 
the  following  assumptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following 
rates  during  these  periods: 

Average  Percentage  Increase  in 


Capital 

Fiscal  year 

Costs  per 
discharge 

1994  . . . 

1995  . 

$4.65 

5.70 

•  The  Medicare  case-mix  index  will 
increase  by  0.85  percent  in  FY  1994. 

•  The  Federal  capital  rate  as  well  as 
the  hospital-specific  rate  will  be 
updated  by  the  2-year  moving  average 
increase  in  Medicare  capital  costs  per 
case,  net  of  case-mix  change  increase, 
between  FY  1990  and  FY  1992.  The  FY 
1995  update  factor  for  inflation  is  3.44 
percent  (see  Addendum,  Part  III). 

•  Consistent  with  the  budget 
neutrality  constraints  provided  in 
section  1886(g)(1)(A)  of  the  Act, 
estimated  aggregate  Medicare  payments 
for  capital  costs  in  FY  1^95  will  equal 
90  percent  of  the  amount  that  would 
have  been  payable  on  a  reasonable  cost 
basis.  The  budget  neutrality  adjustment 
factor  will  be  applied  to  the  Federal  and 
hospital-specific  rates  only  and  not  to 
the  hold-harmless  payment  for  old 
capital. 

2.  Results 

We  have  used  the  actuarial  model  to 
estimate  the  change  in  payment  for 
capital-related  costs  from  FY  1994  to  FY 
1995.  To  show  the  effect  of  the  capital 
prospective  payment  system  on  low 
capital  cost  hospitals  and  high  capital 
cost  hospitals,  we  are  presenting 
separately  in  Table  III  the  results  of  our 
simulation  for  these  hospitals.  We 
consider  a  hospital  to  be  a  low  capital 
cost  hospital  if,  based  on  a  comparison 
of  its  initial  hospital-specific  rate  and 
the  applicable  Federal  rate,  it  will  be 
paid  under  the  fully  prospective 
payment  methodology.  A  high  capital 
cost  hospital  is  a  hospital  that,  based  on 
its  initial  hospital-specific  rate,  will  be 
paid  under  the  hold-harmless  payment 
methodology.  Based  on  our  actuarial 
model,  the  breakdown  of  hospitals  is  as 
follows: 
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Capital  Transition  Payment  Methodology 


Type  of  hospital 

Percent 
of  hos¬ 
pitals 

:  j 

FY  1995  1 
percent 
of  dis¬ 
charges 

FY  1995 
percent 
of  cap¬ 
ital 
costs 

FY  1995 
percent 
of  cap 
ital  pay¬ 
ments 

Low  cost  hospital . 

64 

59 

41 

47 

49 

51 

High  cost  hospital . 

3^ 

53 

A  low  capital  cost  hospital  may 
request  to  have  its  hospital-specific  rate 
redetermined  based  on  old  capital  costs 
in  the  current  year,  through  the  later  of 
the  hospital’s  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after 
obligated  capital  comes  into  use  (within 


the  limits  established  in  §  412.302(e)  for 
putting  obligated  capital  in  use  for 
patient  care).  If  the  redetermined 
hospital-specific  rate  is  greater  than  the 
adjusted  Federal  rate,  these  hospitals 
will  be  paid  under  the  hold-harmless 
payment  methodology.  Regardless  of 
whether  the  hospital  became  a  hold- 


harmless  payment  hospital  as  a  result  of 
a  redetermination,  we  have  continued  to 
show  these  hospitals  as  low  capital  cost 
hospitals  in  Table  III. 

Assuming  no  behavioral  changes  in 
capital  expenditures.  Table  III  displays 
the  percentage  change  in  payments  from 
FY  1994  to  FY  1995  using  the  above 
described  actuarial  model. 


Table  III.— Impact  of  Changes  for  FY  1995  on  Payments  per  Discharge 


Number 

Adjusted 

Average 

i 

Hospital 

Hold- 

Exceptions 
payment  j 

Total 

payment 

of  hos- 

Discharges 

Federal 

Federal 

specific 

harmless 

pitals 

payment 

percent 

payment 

payment 

FY  1994  payments  per  discharge 


Low  Cost  Hospitals  . 

3,332 

6,137,316 

$201.48 

33.77 

$240.85 

$25.76 

$7.72 

$475.80 

Fully  Prospective  . 

1,879 

3,563,295 

180.86 

30.00 

272.81 

3.27 

456.94 

Rebase — Fully  Prospective  . 

1,141 

1,956,526 

174.89 

30.00 

260.04 

17.90 

452.84 

Rebase — 100%  Federal  Rate . 

144 

342,220 

621.36 

100.00 

621 .46 

Rebase — Hold  Harmless  . 

168 

285^73 

136.86 

23.53 

554.10 

2.52 

693.49 

High  Cost  Hosptals  . 

1,897 

4,209,462 

320.53 

52.59 

409  88 

5  11 

735  52 

100%  Federal  Rate . 

654 

l’556’520 

637.05 

100.00 

0.10 

637.15 

Hold  Harmless  . 

1,243 

2’652,942 

134.82 

22.72 

650  36 

805 

793  23 

Total  hospitals  . 

5,229 

10^346777 

249.91 

41.52 

142.86 

182.03 

6.66 

581.46 

Number 

Adjusted 

Average 

HospKal 

Hold- 

Excep 

Total  1  Percent 
payment  |  change 

of  hos- 

Discharges  | 

Federal 

Federal 

specific 

harmless 

tions  pay- 

pitals 

payment 

percent 

payment 

payment 

ment 

FY  1995  payments  per  discharge 


Lnw  Cost  Hospitals  . 

3,332 

6,137,315 

$259.44 

42.89 

$208.32 

$27.00 

$14.26 

$509.02 

6.98 

Fully  Prospective . 

1,879 

3,553,295 

244.06 

40.00 

235.97 

5.97 

486.00 

6.36 

Rebase — Fully  Prospective  .. 

1,141 

1,956,526 

236.55 

40.00 

224.94 

33.25 

494.74 

9.25 

Rebase — 100%  Federal 

Rate . 

147 

346,144 

634.80 

100.00 

634.80 

2.15 

Rebase — Hold  Harmless  . 

165 

281 ,350 

151.08 

25.36 

588.89 

4.30 

744.27 

7.32 

High  Cost  Hospitals  . 

1,897 

4,209’462 

360.43 

57.05 

394.93 

7.74 

763.09 

3.75 

100%  Federal  Rate . 

721 

l’725’736 

652.13 

100.00 

0.30 

652.43 

2.40 

Hold  Harmless  . 

1,176 

2’483’726 

157.75 

25.54 

669.33 

12.91 

839.98 

5.89 

Total  hospitals . 

5,229 

10,346,777 

300.52 

48.80 

123.57 

176.68 

11.60 

612.38 

5.32 

Under  section  1886(g)(1)(A)  of  the 
Act,  aggregate  payments  under  the 
capital  prospective  payment  system  for 
FY  1992  through  1995  respectively,  are 
to  equal  90  percent  of  what  would  have 
been  payable  on  a  reasonable  cost  basis 
in  each  year.  (See  Addendum,  Part  III 
for  a  full  discussion  of  the  capital 
budget  neutrality  provision.)  Currently, 
we  project  that  in  FY  1994  aggregate 
payments  under  the  capital  prospective 
payment  system  will  be  90.32  percent  of 
reasonable  costs,  or  0.32  percentage 
points  higher  than  the  90  percent  target. 


We  also  estimate  an  increase  in  capital 
cost  per  case  of  5.70  percent  from  FY 
1994  to  FY  1995.  To  achieve  budget 
neutrality  in  FY  1995,  we  estimate  there 
would  be  an  aggregate  5.32  percent 
increase  in  FY  1995  Medicare  capital 
payments  over  the  FY  1994  payments. 

We  project  that  low  capital  cost 
hospitals  will  experience  an  average 
case-weighted  increase  in  payments  of 
6.98  percent,  and  high  capital  cost 
hospitals  will  experience  an  average 
increase  of  3.75  percent. 


For  hospitals  paid  under  the  fully 
prospective  payment  methodology,  the 
Federal  rate  payment  percentage  will 
increase  ft-om  30  percent  to  40  percent 
and  the  hospital-specific  rate  payment 
percentage  will  decrease  from  70  to  60 
percent  in  FY  1995. 

The  Federal  rate  payment  percentage 
for  a  hospital  paid  under  the  hold-  i 
harmless  payment  methodology  is  based 
on  the  hospital’s  ratio  of  new  capital 
costs  to  total  capital  costs.  The  average 
Federal  rate  payment  percentage  for 
those  hospitals  receiving  a  hold- 
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harmless  payment  for  old  capital  will 
increase  torn  22.72  percent  to  25.54 
percent  We  estimate  the  percentage  of 
hold-harmless  hospitals  paid  based  on 
too  percent  of  the  Federal  rate  will 
increase  from  34.5  percent  to  38.0 
percent. 

The  average  hospital-specific  rate 
payment  per  discharge  falls  from 
$142.86  in  FY  1994  to  $123.57  in  FY 
1995.  A  decline  in  the  average  hospital- 
specifrc  rate  payment  per  discharge 
from  FY  1994  to  FY  1995  is  to  be 
expected  because  of  the  reduction  in  the 
hospital-specific  rate  blend  percentage 
from  FY  1994  to  FY  1995. 

We  are  implementing  no  changes  in 
our  exceptions  policies  that  affect 
exceptions  payments  for  FY  1995.  As  a 


result,  the  minimum  payment  levels 
would  be: 

•  90  percent  for  sole  community 
hospitals; 

•  80  percent  for  urban  hospitals  with 
too  or  beds  and  a  disproportionate 
share  patient  percentage  of  20.2  percent 
or  more;  or, 

•  70  percent  for  all  other  hospitals. 

We  estimate  that  exceptions  payments 

will  increase  from  1.1  percent  of 
payments  in  FY  1994  to  1.9  percent  of 
payments  in  FY  1995.  The  projected 
distribution  of  the  payments  is  shown  in 
the  table  below: 


Estimated  FY  1995  Exceptions 
Payments 


No.  of 
hospitals 

Percent  of 

Type  of  hospital 

exceptions 

payments 

Low  capital  cost  .... 

361 

73 

High  capital  cost  ... 

176 

27 

Total . 

537 

100 

C.  Cross-Sectional  Comparison  of 
Capital  Prospective  Payment 
Methodologies 

Table  V  presents  a  cross-sectional 
summary  of  hospital  groupings  by 
capital  prospective  payment 
methodology.  This  distribution  is 
generated  by  our  actuarial  model. 


Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


' 

(1)  Total 
No.  of  hos¬ 
pitals 

(2)  Hold-harmless 

(3)  Per¬ 
centage 
paid  fully 
prospec¬ 
tive  rate 

Percent¬ 
age  paid 
hold-harm¬ 
less  (A) 

Percent¬ 
age  paid 
fully  fed¬ 
eral  (B) 

By  Geographic  Location; 

All  hospitals  . . 

5  229 

25  6 

ifi  fi 

F,7  R 

Large  urban  areas  (populations  over  1  million) . 

1^613 

29.8 

21.3 

48.9 

Othw  urban  areas  (populations  or  1  million  of  fewer) . .!„ . . 

1,320 

31.4 

20.0 

48.6 

Rural  areas . . . 

2,296 

19  4 

11  3 

fi9  3 

Urban  hospitals . . . 

2,933 

30.5 

20.7 

48.8 

0-99  beds  - . . . . 

719 

28.7 

20.3 

51.3 

109-199  beds . - . 

922 

37.0 

19.4 

43.6 

200-299  beds . 

610 

31.3 

20.0 

48.7 

300-499  beds . . . 

493 

22.9 

24.5 

52.5 

500  or  rrwe  beds . 

189 

23.3 

21.2 

55.6 

Rural  hospitals . . . . . . 

2,296 

19.4 

11.3 

69.3 

0-49  b^ . . . 

1,186 

14.2 

8.9 

77.0 

50-99  beds . 

685 

23.4 

12.3 

64.4 

100-149  beds . 

229 

26.6 

20.1 

53.3 

150-199  beds . . . . 

103 

23.3 

12.6 

34.1 

200  or  more  beds . 

93 

35.5 

12.9 

51.6 

By  Region: 

! 

! 

Uban  by  Region . 

2,933 

30.5 

20.7 

48.8 

New  Englarxj  . . . 

170 

11.8 

20.6 

67.6 

Middle  Atlantic  . . . . 

442 

20.4 

24.0 

55.7 

South  Atlantic  . . 

436 

41.1 

21.1 

37.8 

East  North  Central . . 

490 

24.7 

15.3  1 

60.0 

East  South  Central  . . . 

170 

43.5 

14.7 

41.8 

West  North  Central . . 

197 

32.0 

15.2 

52.8 

West  South  Central  . . . i 

372 

49.2 

26.3 

24.5 

Mountain . 

120 

30J) 

:^n  ft 

.3C)  P 

Pacific . 

488 

24  4 

?1  5 

54  1 

Puerto  Rico  . . . . . 

48 

20.8  i 

10.4 

66.8 

Rural  by  Region . . . 

2,296 

19.4  1 

11.3 

69.3 

NewEnglarxl . . . 

53 

13.2  i 

132 

73.6 

Middle  Atlantic . . . 

84 

16.7  ; 

19.0 

64.3 

South  Atlarrtic  . 

298 

25.5; 

11.1 

63.4 

East  North  Central . 

310 

16.5 

7.4 

76.1 

East  South  Certtral . 

282 

?s.p 

i  16  7 

58  2 

West  North  Central . . . 

536 

13.6 

j  9.0 

n.6, 

West  South  Central . . . 

359 

19.2 

i  16.2 

64.6 

Mountain  . . 

224 

21.4 

8.9 

69.6 

Pacific . . . . 

145 

24.8 

4.8 

70.3 

By  Payment  Classification; 

AU  hospitals  ..  .  . 

5  229 

i  Ifi  (> 

57  8 

Large  urban  areas  (populations  over  1  million) . . . . . 

1,819 

29.4 

21.1 

49.5 

Other  urban  areas  (populations  of  1  million  or  fewer) . 

1,406 

31.4 

17.9 

50.7 

Rural  areas  . . . 

2,004 

18.2 

1  11.6 

»  70.2 
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Table  IV.— Distribution  by  Method  of  Payment  {Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


(2)  Hold-harmless 

(3)  Per¬ 
centage 
paid  fully 
prospec¬ 
tive  rate 

(1)  Total 
No.  of  hos¬ 
pitals 

Percent¬ 
age  paid 
hold-harm¬ 
less  (A) 

Percent¬ 
age  paid 
fully  fed¬ 
eral  (B) 

Teaching  Status: 

Non-teaching  . 

4,174 

26.1 

16.2 

57.6 

Fewer  than  100  residents . 

830 

25.9 

17.5 

56.6 

1 00  or  more  Residents . 

225 

15.6 

20.4 

64.0 

Disproportionate  share  hospitals  (DSH): 

Non-DSH  . 

3,291 

23.9 

15.2 

60.9 

Urban  DSH: 

100  or  more  beds . 

1,381 

30.6 

21.5 

47.9 

Less  than  100  beds . . . 

137 

33.6 

16.8 

49.6 

Rural  DSH: 

Sole  Community  (SCH) . . . 

145 

19.3 

6.2 

74.5 

Referral  Center  (RRC)  . 

46 

28.3 

17.4 

54.3 

Other  Rural: 

100  or  more  beds . 

67 

26.9 

20.9 

52.2 

Less  than  100  beds . 

162 

17.3 

10.5 

72.2 

Urban  teaching  and  DSH; 

Both  teaching  and  DSH . 

647 

23.3 

19.6 

57.0 

Teaching  and  no  DSH . 

360 

23.3 

16.9 

59.7 

No  teaching  and  DSH  . 

871 

36.4 

22.2 

41.4 

No  teaching  and  no  DSH  . 

1,347 

31.6 

18.9 

49.6 

Rural  Hospital  Types: 

Non  special  status  hospitals . 

838 

16.7 

13.4 

69.9 

RRC . . 

137 

27  0 

14  6 

.Sfl  4 

SCH  . 

56 

2a£ 

’  14  .3 

57  1 

Medicare-dependent  hospitals  (MDH) . 

412 

9.5 

11.2 

79.4 

SCH  or  MDH  . . . 

56 

28.6 

14.3 

57.1 

Type  of  Ownership: 

Voluntary . 

3  268 

24  4 

168 

58  7 

Proprietary  . 

745 

46.0 

24.6 

29.4 

Government . 

1,216 

16.4 

11.1 

72.5' 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25 . 

296 

30  7 

199 

49  3 

25-50  . 

1  422 

28  3 

18.6 

.S3  f) 

56-65 . 

2  274 

25.9 

155 

585 

Over  65 . 

1,198 

21.0 

15.4 

63.7 

As  we  explain  in  Appendix  B,  we 
were  not  able  to  determine  a  hospital- 
specific  rate  for  25  of  the  5,254  hospitals 
in  our  data  base.  Consequently,  the 
paymeiit  methodology  distribution  is 
based  on  5,229  hospitals.  This  data 
should  be  fully  representative  of  the 
payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of 
hospital  by  payment  methodology  is 
presented  by:  (1)  geographic  location, 

(2)  region,  and  (3)  payment 
classification.  This  provides  an 
indication  of  the  percentage  of  hospitals 
within  a  particular  hospital  grouping 
that  will  be  paid  \mder  the  fully 
prospective  payment  methodology  and 
under  the  hold-harmless  methodology. 

Table  IV  indicates  that  57.8  percent  of 
hospitals  are  paid  under  the  fully 
prospective  payment  methodology. 

(This  figure,  unlike  the  figiue  of  64 
percent  for  low  cost  capital  hospitals  in 
the  previous  section,  takes  into  account 
the  effects  of  redeterminations.  In  other 


words;  this  figure  does  not  include  low 
cost  hospitals  that,  following  a  hospital- 
specific  rate  redetermination,  are  now 
paid  imder  the  hold-harmless 
methodology.)  As  expected,  a  relatively 
higher  percentage  of  rural  and 
governmental  hospitals  (69.3  percent 
and  72.5  percent,  respectively)  are  being 
paid  under  the  fully  prospective 
methodology.  This  is  a  reflection  of 
their  lower  than  average  capital  costs 
per  case.  In  contrast,  only  29.4  percent 
of  proprietary  hospitals  are  being  paid 
under  the  fully  prospective 
methodology.  This  is  a  reflection  of 
their  higher  than  average  capital  costs 
per  case.  (We  found  at  the  time  of  the 
August  30, 1991  final  rule  (56  FR  43430) 
that  62.7  percent  of  proprietary 
hospitals  had  a  capital  cost  per  case 
above  the  national  average  cost  per 
case.) 


D.  Cross-Sectional  Analysis  of  Changes 
in  Aggregate  Payments 

We  used  our  FY  1995  actuarial  model 
to  estimate  the  potential  impact  of  our 
changes  for  FY  1995  on  total  capital 
payments  per  case,  using  a  universe  of 
5,229  hospitals.  The  individual  hospital 
payment  parameters  are  taken  fi^om  the 
best  available  data,  including:  the  July  1, 
1994  update  to  the  Provider-Specific 
file,  cost  report  data,  and  audit 
information  supplied  by  intermediaries. 
Table  V  presents  a  comparison  of 
payments  per  case  for  FY  1994  and  FY 
1995.  It  also  presents  the  portion  of  total 
percentage  change  in  payments  that  can 
be  attributed  to  Federal  rate  changes 
alone.  Federal  rate  changes  include  the 
0.04  percent  decrease  in  the  Federal 
rate,  a  0.85  percent  increase  in  case  mix, 
changes  in  the  adjustments  to  the 
Federal  rate  (for  example,  the  effect  of 
the  new  hospital  wage  index  on  the 
geographic  adjustment  factor),  changes 
in  capital  outlier  payments  and 
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reclassifications  by  the  Medicare 
Geographic  Classification  Review  Board. 
The  residual  increase  in  the  total 
percentage  change  in  payments  over  the 
change  attributable  to  the  Federal  rate 
changes  can  be  attributed  to  the  effects 
of  transition  changes,  which  include: 
the  change  from  30  percent  to  40 
percent  in  the  portion  of  the  Federal  rate 
for  fully  prospective  hospitals,  the 
hospital-specific  rate  update,  changes  in 
the  proportion  of  new  to  total  capital  for 
hold-harmless  hospitals,  changes  in  old 
capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 
redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1) 
geographic  location  and  (2)  payment 
classification  and  payment  region. 

The  simulation  results  show  that,  on 
average,  payments  per  case  can  be 
expected  to  increase  5.3  percent  in  FY 
1995.  The  results  show  that  the  effect  of 
the  Federal  rate  changes  alone  is  to 
increase  payments  by  1.0  percent.  The 
remainder  of  the  increase  (4.3  percent) 
is  attributable  to  the  effects  of  transition 
changes  and  budget  neutrality. 

Our  comparison  by  geographic 
location  shows  ^at  urban  and  rural 
hospitals  experience  similar  rates  of 
increase  (5.3  percent  and  5.4  percent, 
respectively).  Urban  hospitals  will  gain 
more  than  rural  hospitals  (1.1  percent 
compared  to  0.5  percent)  from  the 
Federal  rate  changes.  However,  urban 
hospitals  will  gain  slightly  less  than 
rural  hospitals  (4.2  percent  compared  to 


4.9  percent)  from  the  effects  of 
transition  changes. 

By  region,  rural  hospitals  of  the  New 
England  region  have  the  highest  rate  of 
increase  (15.7  percent,  all  of  which  is 
due  to  the  effects  of  transition  changes, 
with  Federal  rate  changes  having  no 
impact).  Puerto  Rico  hospitals  fare 
worst:  these  hospitals  will  experience  a 

1.1  percent  decline  attributable  to 
Federal  rate  changes,  which  is  offset  by 
a  2.7  percent  increase  attributable  to  the 
effects  of  transition  changes,  resulting  in 
only  a  1.6  percent  increase  in  payments. 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the 
highest  rate  of  increase  (6.1  percent,  of 
which  0.8  percent  is  due  to  Federal  rate 
changes  and  5.3  percent  to  the  effects  of 
transition  changes).  Payments  to 
proprietary  hospitals  will  increase  3,0 
percent  (1.0  percent  due  to  the  Federal 
rate  changes  and  2.0  percent  attributable 
to  the  effects  of  transition  changes)  and 
payments  to  voluntary'  hospitals  will 
increase  5.6  percent  (1.0  percent  due  to 
Federal  rate  changes  and  4.6  percent  to 
the  effects  of  transition  changes). 

Section  1886(d)(10)  of  the  Act 
established  the  Medicare  Geographic 
Review  Board  (MGCRB).  Hospitals  may 
apply  for  reclassification  for  die  purpose 
of  the  wage  index,  standardized 
payment  amount,  or  both.  Although 
there  is  no  difference  with  respect  to  the 
Federal  capital  rate,  a  hospital’s 
geographic  classification  for  purposes  of 
the  operating  standardized  amount  does 
affect  a  hospital’s  capital  payments  as  a 


result  of  the  large  urban  adjustment 
factor  and  the  disproportionate  share 
adjustment  for  urban  hospitals  with  100 
or  more  beds.  Reclassification  for  wage 
index  purposes  affects  the  geographic 
adjustment  factor  since  that  factor  is 
constructed  from  the  hospital  wage 
index. 

To  present  the  effects  of  the  hospitals 
being  reclassified  for  FY  1995  compared 
to  the  FY  1994  effects  of  reclassification, 
we  show  the  average  payment 
percentage  increase  for  hospitals 
reclassified  in  each  fiscal  year  and  in 
total.  For  FY  1995  reclassifications,  we 
are  indicating  those  hospitals 
reclassified  for  standardized  amount 
purposes  only,  for  wage  index  purposes 
only,  and  for  both  purposes.  The 
reclassified  groups  are  compared  to  all 
other  nonreclassified  hospitals.  These 
categories  are  further  identified  by 
urban  and  rural  designation. 

Hospitals  reclassified  for  FY  1995  as 
a  whole  are  projected  to  experience  a 

5.2  percent  increase  in  payments  (1.3 
percent  attributable  to  Federal  rate 
changes  and  3.9  percent  attributable  to 
the  effects  of  transition  changes). 
Nonreclassified  hospitals  will  gain 
slightly  more  (5.3  percent)  than 
reclassified  hospitals  (5.2  percent) 
overall.  While  nonreclassified  hospitals 
will  gain  less  (0.9  percent  compared  to 

1.3  percent)  than  reclassified  hospitals 
from  the  Federal  rate  changes,  they  will 
gain  more  (4.4  percent  to  3.9  percent) 
from  the  effects  of  transition  changes. 


Table  V.— Comparison  of  Total  Payments  Per  Case 


[FY  1994  Payments  Compared4«'FY  1995  Payments] 


Number  of 
hospitals 

Average  FY 

1 994  pay¬ 
ments/case 

Average  FY 
1995  pay¬ 
ments/case 
after  OBRA 

All 

changes 

Portion 
attibutable 
to  Federal 
rate  change 

By  Geographic  Location 

All  hospitals  . . 

5,229 

581 

612 

5.3 

1.0 

Large  urban  areas  (populations  over  1  million) . 

1,613 

662 

700 

5.7 

1.0 

Other  urban  areas  (fX)pulations  of  1  million  of  fewer) . 

1,320 

584 

612 

4.8 

1.1 

Rural  areas . 

2,296 

384 

404 

5.4 

0.5 

Urban  hospitals  . 

2,933 

629 

662 

5.3 

1.1 

0-99  beds  . 

719 

480 

502 

4.5 

0.7 

100-199  beds  . 

922 

579 

603 

4.1 

0.9 

200-299  beds  . 

610 

605 

631 

4.3 

0.9 

300-499  beds  . 

493 

633 

664 

4.9 

1.1 

500  Of  more  beds . 

189 

762 

825 

8.2 

1.4 

Rural  hospitals  . . 

2,296 

384 

404 

5.4 

0.5 

0-49  beds  . . . 

1,186 

281 

302 

0.3 

50-99  beds  . . . 

685 

357 

373 

0.5 

100-149  beds  . . 

229 

421 

438 

0.5 

150-199  beds  . 

103 

391 

410 

4.9 

0.5 

200  Of  more  beds . 

93 

492 

525 

6.8 

0.6 

By  Region 

Urban  By  Region  . . . 

2,933 

629 

662 

5.3 

1.1 

New  England . 

170 

567 

613 

8.2 

1.4 

Middle  Atlantic . 

442 

647 

692 

7.0 

0.8 

South  Atlantic  . . 

436 

657 

685 

4.4 

1.2 

East  North  Central  . 

490 

580 

609 

5.0 

1.1 

East  South  Central . 

170 

594 

621 

4.5 

1.1 
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Table  V.— Comparison  of  Total  Payments  Per  Case— Continued 

(FY  1994  Payments  Compared  to  FY  1995  Payments] 


Number  of 
hospitals 

Average  FY 
1994  pay¬ 
ments/case 

Average  FY 
1995  pay¬ 
ments/case 
after  OBRA 

All 

changes 

Portion 
attibutable 
to  Federal 
rate  change 

West  North  Central  . . . 

197 

626 

657 

5.0 

0.8 

West  South  Central . 

372 

683 

704 

3.1 

1.6 

Mountain  . 

120 

647 

-  663 

2.4 

0.6 

Pacific . 

488 

674 

716 

6.3 

1.0 

Puerto  Rico  . 

48 

236 

240 

1.6 

-1.1 

Rural  by  Region  . . . . . 

2,296 

384 

404 

5.4 

0.5 

New  England . 

53 

473 

547 

15.7 

0.0 

Middle  Atantic . . . 

84 

390 

418 

7.0 

0.9 

South  Atlantic . . . 

298 

405 

421 

4.1 

0.7 

East  North  Central  . 

310 

367 

383 

4.5 

0.7 

East  South  Central . 

282 

364 

380 

4.4 

0.4 

West  North  Central  . 

536 

350 

371 

0.1 

West  South  Central . 

359 

370 

390 

5.5 

02 

Mountain  . . . 

224 

451 

466 

3.4 

0.6 

Pacific . 

145 

425 

456 

7.4 

-  0.6 

Payment  Classification 

All  hospitals . 

5,229 

581 

612 

5.3 

1.0 

Large  urban  areas  (populations  over  1  million) . 

1,819 

652 

688 

5.6 

1.0 

Other  urban  areas  (populations  of  1  million  or  fewer) . 

1,406 

571 

599 

4.7 

1.0 

Rural  areas . 

2,004 

376 

397 

5.7 

0.5 

Teaching  Status;. 

Norvteaching . !. 

4,174 

518 

540 

4.1 

0.8 

Fewer  than  100  Residents . „ . 

830 

604 

636 

5.3 

1.2 

100  or  more  Residents  . 

225 

825 

900 

9.0 

1.1 

Disproportionate  share  hospitals  (DSH): 

Non-DSH  . 

3.291 

535 

562 

5.1 

1.0 

Urban  DSH: 

100  or  more  beds . 

1,381 

657 

694 

1.0 

Less  than  100  beds  . 

Rural  OSH: 

137 

433 

446 

0.5 

Sole  Community  (SCH) . . . 

145 

360 

370 

0.2 

Referral  Center  (RRC)  . 

46 

454 

476 

4.8 

0.6 

Other  Rural:. 

100  or  more  beds  . . . 

67 

363 

383 

5.6 

0.2 

Less  than  100  beds  . 

162 

297 

310 

4.5 

0.6 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH  . 

647 

707 

754 

6.7 

1.0 

Teaching  and  no  DSH  . 

360 

615 

654 

6.2 

1.5 

No  teaching  and  DSH  . 

871 

584 

606 

3.8 

1.0 

No  teaching  arxf  no  DSH . 

1.347 

562 

584 

3.9 

0.8 

Rural  Hospital  Types: 

Non  special  status  hospitals  . 

838 

330 

347 

5.1 

0.3 

RRC . . 

137 

458 

485 

6.0 

0.7 

SCH . 

591 

378 

399 

5.4 

0.3 

Medicare-deperxlent  hospital  (MDH)  . 

412 

282 

297 

5.3 

0.4 

SCH  and  MDH  . .-. . 

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Re- 

56 

464 

497 

7.2 

0.6 

view  Board: 

Reclassification  Status  During  FY94  and  FY95; 

Reclassification  During  Both  FY94  and  FY95  . 

479 

583 

608 

4.2 

0.8 

Reclassification  During  FY95  Only  . 

207 

497 

540 

8.6 

32 

Reclassification  During  FY94  Only  . 

197 

489 

505 

3.1 

-1.4 

FY95  Reclassifications: 

All  Reclassified  Hospitals . 

686 

561 

590 

5.2 

1.3 

All  Nonredassified  Hospitals . ., . 

4,516 

585 

616 

5.3 

0.9 

All  Urban  Reclassified  Hospitals . . 

234 

663 

696 

4.9 

1.4 

Urban  Nonredassified  Hospitals . 

2,699 

626 

659 

5.3 

1.0 

All  Reclassified  Rural  Hospitals . 

452 

440 

465 

5.7 

1.2 

Rural  Nonredassified  Hospitals . 

1,817 

356 

374 

5.2 

0.1 

Other  Reclassified  Hospitals  (Section  1886(D)(8)(B)) . 

27 

433 

450 

4.1 

0.3 

T  ype  of  Owrrership: 

5.6 

1.0 

Voluntary  . 

3,268 

591 

624 

Propriety . . . . 

745 

628 

647 

3.0 

1.0 

Government . 

1,216 

479 

509 

6.1 

0.8 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days; 

0-25  . . . 

296 

633 

680 

7.6 

0.8 

25-50  . . — 

■  ’  1,422 

670 

714 

6.5 

1.0 
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Table  V.— Comparison  of  Total  Payments  Per  Case— Continued 

[FY  1994  Payments  Compared  to  FY  1995  Payments] 


Number  of 

Average  FY 
1994  pay¬ 
ments/case 

Average  FY 
1995  pay¬ 
ments/case 
after  OBRA 

All 

Portion 

attibutable 

hospitals 

changes 

to  Federal 
rate  change 

50-65  . 

2,274 

544 

568 

4.3 

1.0 

Over  65  . 

1,198 

505 

529 

4.6 

0.7 

E.  Impact  of  Changes  to  the  MGCRB 
Criteria  for  FY  1996  Hospital 
Reclassifications 

As  discussed  in  detail  in  section  III.F 
of  the  preamble,  this  final  rule  with 
comment  period  revises  the  criteria  for 
individual  hospitals  seeking  geographic 
reclassification  by  eliminating  the 
requirement  that  a  hospital  be  located  in 
an  area  adjacent  to  the  area  to  which  it 
seeks  reclassification  effective  for  FY 
1996  reclassifications.  Hospitals  that  are 
able  to  qualify  for  reclassification  as  a 
result  of  this  final  rule  will  receive 
increased  Medicare  payments.  However, 
in  accordance  with  the  budget  neutrality 
requirement  of  section  1886(d)(8KD)  of 
the  Act,  proportional  adjustments  will 
be  made  to  the  large  urban  and  other 
area  standardized  amounts,  thereby 
eliminating  any  effect  of  the  increased 
hospital  payments  on  aggregate 
Medicare  payments. 

Because  we  cannot  predict  which 
hospitals  will  apply  for  geographic 
reclassification  or  how  the  MGCRB  will 
rule  on  applications,  we  are  unable  to 
estimate  the  economic  impact  that  the 
revised  reclassification  criteria  will  have 
on  prospective  payment  system 
hospitals. 

However,  in  the  past,  the  number  of 
hospitals  who  have  been  denied 
reclassification  for  failure  to  meet  the 
adjacency  requirement  has  not  been 
significant.  For  example,  the  MGCRB 
received  1343  applications  for 
reclassification  for  FY  1994.  Of  that 
number,  only  two  applications  were 
denied  on  the  basis  of  the  adjacency 
provision  alone.  Thus,  we  do  not 
anticipate  that  the  elimination  of  the 
adjacency  requirement  will  result  in  a 
significant  increase  in  the  number  of 
hospitals  that  qualify  for 
reclassification.  However,  we  note  that 
we  are  imable  to  estimate  how  many 
additional  hospitals  might  have  applied 
for  reclassification  had  the  adjacency 
requirement  not  been  in  effect. 

In  some  instances,  geographic 
reclassification  may  result  in  a 
substantial  increase  in  revenues  for  a 
hospital  and  may  also  represent  a  boost 
to  the  local  economy  through  an 
increase  in  employment  and  additional 
purchases  of  goods  and  services. 


Therefore,  there  may  be  significant 
effects  on  a  small  number  of  hospitals 
that  are  reclassified  as  a  result  of  our 
elimination  of  the  adjacency 
requirement.  If  these  hospitals  are  able 
to  spend  additional  funds  for  patient 
care  services,  then  access  to  care  may 
also  increase.  Finally,  while  we  are 
unable  to  reach  any  specific, 
quantifiable  conclusions  regarding 
potential  effects  of  this  rule,  we  note 
that  some  redistributive  effects  on 
hospital  payments  will  result  from 
MGCRB  decisions  to  approve  requests 
for  reclassification  based  on  the 
elimination  of  the  adjacency 
requirement.  ^ 

Appendix  B:  Technical  Appendix  on 
the  Capital  Acquisition  Model  and 
Budget  Neutrality  Adjustment 

Section  1886(g)(1)(A)  of  the  Act 
requires  that  for  FY  1992  through  FY 
1995  aggregate  prospective  payments  for 
operating  costs  under  section  1886(d)  of 
the  Act  and  prospective  payments  for 
capital  costs  imder  section  1886(g)  of 
the  Act  be  adjusted  each  year  in  a 
manner  that  results  in  a  10  percent 
reduction  of  the  amount  that  would 
have  been  payable  on  a  reasonable  cost 
basis  for  capital-related  costs  in  that 
year.  Under  §  412.352,  the  10  percent 
reduction  is  generated  entirely  from  the 
capital  prospective  payments.  A  budget 
neutrality  adjustment  factor  is  applied 
to  the  Federal  rate  and  hospital-specific 
rate  so  that  total  capital  payments  for 
each  year  from  FY  1992  through  FY 
1995  equal  90  percent  of  Medicare 
inpatient  capital  costs  in  each  year. 

To  calculate  the  budget  neutrality 
adjustment,  we  must  project  the  rates  at 
which  old  capital  will  be  depreciated 
and  written  off  and  new  capital  will  be 
acquired  and  depreciated.  (Old  capital 
costs  include  depreciation,  lease, 
interest  expenses,  and  other  capital- 
related  costs  defined  in  §  412.302  for 
depreciable  assets  that  are  in  use  for 
patient  care  or  obligated  on  or  before 
December  31, 1990.) 

In  developing  the  FY  1992 
prospective  payment  rates,  there  were 
limited  capital  data  available  that  could 
be  used  to  project  payments  under  the 
capital  prospective  payment  system  and 


develop  the  budget  neutrality 
adjustment  factor.  Consequently,  we 
developed  a  capital  acquisition  model 
that  relied  on  Monte  Carlo  random 
simulation  techniques  to  project  capital 
costs  for  6000  hypothetical  hospitals. 

This  model  is  described  in  detail  in  the 
August  30, 1991  final  rule  (56  FR 
43517-43522). 

We  now  have  cost  report  data  for  the 
first  year  of  the  capital  prospective 
payment  system.  These  cost  reports 
begin  in  FY  1992  (PPS-9)  and  provide 
a  break-out  of  old  and  new  capital  for 
the  first  time.  We  used  the  June  1994 
update  of  the  PPS-9  cost  reports,  the 
July  1994  update  of  the  provider- 
specific  file,  and  the  March  1994  update 
of  the  intermediary  audit  file  as  data 
sources. 

The  available  data  still  lack  certain 
items  that  are  required  for  the 
determination  of  budget  neutrality, 
including  a  hospital’s  projected  new 
capital  costs  for  each  year,  its  projected 
old  capital  costs  for  each  year,  and  the 
projected  obligated  capital  amounts  that 
will  be  put  in  use  for  patient  care 
services  and  recognized  as  old  capital 
each  year. 

For  FY  1993  and  FY  1994,  we 
implemented  an  integrated  model  that 
starts  with  the  available  data  for  existing 
hospitals  and  back-fills  the  missing 
items  with  results  from  the  capital 
acquisition  model  that  was  used  to 
develop  the  FY  1992  payment  rates. 
Since  we  now  have  data  for  FY  1992,  we 
no  longer  need  to  use  the  integrated 
model,  and,  consequently,  we  are  no 
longer  using  the  model  that  developed 
the  FY  1992  rates. 

Since  hospitals  under  alternative 
payment  system  waivers  (that  is, 
hospitals  in  Maryland  and  hospitals  in 
the  Finger  Lakes  Area  Hospital 
Corporation  in  New  York)  are  currently 
excluded  firom  the  capital  prospective 
payment  system,  we  excluded  these 
hospitals  from  our  model. 

We  first  developed  FY  1992,  FY  1993, 
and  FY  1994  hospital-specific  rates 
using  the  provider-specific  file,  the 
intermediary  audit  file,  and  when 
available,  cost  reports.  (We  used  the 
cumulative  provider-specific  file,  which 
includes  all  updates  to  each  hospital’s 
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records,  and  chose  the  latest  record  for 
each  fiscal  year.)  We  checked  the 
consistency  between  the  provider- 
specihc  file  and  the  intermediary  audit 
file.  We  also  ensured  that  the  FY  1993 
increase  in  the  hospital-specific  rate  was 
at  least  0.62  percent  (the  net  FY  1993 
update)  and  that  the  FY  1994  hospital- 
specific  rate  was  at  least  as  large  as  the 
FY  1993  hospital-specific  rate  decreased 
by  2.16  percent  (the  net  FY  1994 
update).  We  were  able  to  match 
hospitals  to  the  files  as  shown  in  the 
following  table. 


Source 

Number  of 
hospitals 

Provider  Specific  File  Only  . . 

66 

Provider  Specific  and  Audit  File 

5188 

Total . 

5254 

Forty-six  of  these  hospitals  had 
unusable  or  missing  data.  We  were  able 
to  back-fiU  a  hospital-specific  rate  for  21 
of  these  hospitals  firom  the  cost  reports 
as  shown  in  the  following  table. 


Source 

;  Number  of 
hospitals 

PPS-5  Cost  Reports  . 

2 

PPS-6  Cost  Reports  . 

1 

PPS-7  Cost  Reports  . 

2 

PPS-8  Cost  Reports . 

3 

PPS-9  Cost  Reports . 

13 

Total . . 

21 

We  did  not  have  data  for  25  hospitals, 
and  had  to  eliminate  them  from  the 
capital  analysis.  Most  of  these  hospitals 
are  new  hospitals  or  hospitals  with  very 
few  Medicare  admissions.  This  leaves 
us  with  5229  hospitals  and  should  not 
affect  the  precision  of  the  budget 
neutrality  determination. 

We  then  determined  old  and  new 
capital  amoimts  for  FY  1992  using  the 
PPS-9  cost  reports  as  the  first  source  of 
data.  Since  we  matched  only  4,873  PPS- 
9  cost  reports,  we  also  used  the 
provider-specific  file  for  old  capital 
informaticm.  Even  in  cases  where  a  cost 
report  was  available,  the  break  out  of 
old  and  new  capital  was  not  always 
available.  In  these  cases,  we  used  the 
old  capital  amounts  and  new  capital 
ratios  from  the  provider-specific  file.  If 
these  were  missing  we  derived  the  old 
capital  amount  fiom  the  hospital- 
specific  rate. 

Finally,  we  used  the  intermediary 
audit  file  to  develop  obligated  capital 
amounts.  Some  hospitals  had  indicated 
that  they  could  not  bring  the  obligated 
capital  on  line  before  the  expiration  of 
this  provisimi,  so  we  excluded  the 
obligated  amounts  for  these  hospitals 
from  the  budget  neutrality 
determination.  Since  the  obligated 
amounts  are  aggregate  projected 


amounts,  we  computed  a  Medicare 
capital  cost  p>er  admission  associated 
with  these  amounts.  We  adjusted  the 
aggregate  amounts  by  the  following 
factors: 

(1)  Medicare  inpatient  share  of 
capital.  This  was  derived  from  cost 
reports  and  was  limited  to  the  Medicare 
share  of  total  inpatient  days.  It  was 
necessary  to  limit  the  Medicare  share 
because  of  data  integrity  problems. 
Medicare  share  of  inpatient  days  is  a 
reasonably  good  proxy  for  allocating 
capital.  However,  it  may  be  understated 
if  Medicare  utilization  is  high,  and  may 
be  overstated  because  it  ignores  the 
outpatient  share  of  capital. 

(2)  Capitalization  factor.  This  factor 
allocates  the  aggregate  amount  of 
obligated  capital  to  depreciation  and 
interest  amoimts.  Consistent  with  the 
assumptions  in  the  capital  input  price 
index,  we  used  a  25-year  life  for  fixed 
capital  and  a  10-year  life  for  movable 
capital,  and  an  average  projected 
interest  rate  of  6.7  percent.  We  also 
assumed  that  fixed  capital  acquisitions 
are  about  one-half  of  total  capital.  In 
conjunction  with  the  useful  life  and 
interest  rate  assumptions,  the  resulting 
capitalized  fixed  capital  is  about  one- 
half  of  total  capitalization.  This  is 
consistent  with  the  allocations  between 
fixed  and  movable  capital  found  on  the 
cost  reports.  The  ratio  we  developed  is 
0.137,  which  produces  the  first  year 
capitalization  based  on  the  aggregate 
amount. 

(3)  A  divisor  of  Medicare  admissions 
to  derive  the  capital  per  discharge 
amount.  Since  we  must  project  capital 
amounts  for  each  hospital,  we 
continued  to  use  a  Monte  Carlo 
simulation  to  develop  these  amounts. 
The  Monte  Carlo  simulation  is  now 
used  only  to  project  capital  costs  per 
discharge  amounts  for  each  hospital.  We 
analyzed  the  distributions  of  capital 
increases,  and  noted  a  slightly  negative 
correlation  between  the  dollar  level  of 
capitad  per  admission,  and  the  rate  of 
increase  in  capital.  To  determine  the 
rate  of  increase  in  capital  cost  per 
admission,  we  multiplied  the  lesser  of 
$3,000  or  the  capital  cost  per  admission 
by  .00006  and  subtracted  this  result 
from  1.2.  (Increases  for  capital  levels 
over  $3,000  were  not  influenced  by  the 
level  of  capital,  so  this  part  of  the 
calculation  was  capped  at  $3,000.)  We 
selected  a  random  number  firom  the 
normal  distribution,  multiplied  it  by 
0.17  (the  standard  deviation)  and  added 
it  to  -0.04  (the  mean)  and  then  added  1 
to  create  a  multiplier.  This  random 
result  was  multiplied  by  the  previous 
result  to  assign  a  rate  of  increase  factor 
which  was  multiplied  by  the  prior 
year’s  capital  per  discharge  amount  to 


develop  a  capital  per  discharge  amount 
for  the  projected  year. 

To  model  a  projected  year,  we  used 
the  old  and  new  capital  for  the  prior 
year  multiplied  by  0.96  (aging  factor). 

The  0.96  aging  factor  is  the  average  of 
changes  in  capital  over  its  Ufe.  The  aged 
new  and  old  capital  is  subtracted  fi-om 
the  projected  capital  described  in  the 
previous  paragraph.  The  difference 
represents  newly  acquired  capital.  We 
assume  that  the  hospital  would  accrue 
only  a  half  year  of  costs  for  newly 
acquired  capital  in  the  year  in  which  the 
capital  comes  on  line.  This  is  because, 
on  average,  new  capital  will  come  on 
line  in  the  middle  of  the  year.  We  make 
the  same  assumption  for  obligated 
'  capital.  If  the  hospital  has  obligated 
capital,  the  lesser  of  one  half  of  the 
adjusted  costs  (as  described  in  the 
succeeding  paragraph)  for  newly 
acquired  capital  or  one  half  of  the  costs 
for  obligated  capital  are  deemed  to 
apply  to  the  current  year.  The  full  year’s 
costs  for  new  or  obligated  capital  are 
assumed  to  apply  for  the  following  year. 
For  FY  1'994,  one  half  of  the  costs  for 
any  outstanding  obligated  capital  were 
deemed  to  apply  to  FY  1994;  a  full 
year’s  costs  were  deemed  to  apply  to  FY 
1995.  With  the  exception  of  certain 
hospitals  about  whom  we  have 
information  to  the  contrary,  we  assume 
that  hospitals  would  meet  the  expiration 
dates  provided  under  the  obligated 
capital  provision.  The  on-line  obligated 
amounts  are  added  to  old  capital  and 
subtracted  from  the  newly  acquired 
capital  to  yield  residual  newdy  acquired 
capital,  which  is  then  added  to  new 
capital.  The  residual  newly  acquired 
capital  is  never  permitted  to  be  less  than 
zero. 

Next,  we  computed  the  average  total 
capital  cost  per  dischauge  from  the 
capital  costs  that  were  generated  by  the 
model  and  compared  the  results  to  total 
capital  costs  per  discharge  that  w'e  had 
projected  independently  of  the  model. 
We  adjusted  the  newly  acquired  capital 
amounts  proportionately,  so  that  the 
total  capital  costs  p)er  discharge 
generated  by  the  model  match  the 
independently  projected  capital  costs 
per  discharge. 

Once  each  hospital’s  capital-related 
costs  are  generated,  the  model  projects 
capital  payments.  We  use  the  actual 
payment  parameters  (for  example,  the 
case-mix  index  and  the  geographic 
adjustment  factor),  that  are  applicable  to 
the  specific  hospital. 

To  project  capital  payments,  the 
model  first  assigns  the  applicable 
payment  methodology  (fully  prospective 
or  hold-harmless)  to  the  hospital.  If 
available,  the  model  uses  the  payment 
methodology  indicated  in  the  PPS-9 
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cost  reports  or  the  provider-specific  file. 
Otherwise,  the  model  determines  the 
methodology  by  comparing  the 
hospital’s  FY  1992  hospital-specific  rate 
to  the  adjusted  Federal  rate  applicable 
to  the  hospital.  The  model  simulates 
Federal  rate  payments  using  the 
assigned  payment  parameters  and 
hospital-specific  estimated  outlier 
payments.  The  case-mix  index  for  a 
hospital  is  derived  from  the  1993 
MedPAR  file  using  the  final  FY  1995 
DRG  relative  wei^ts  published  in  this 
rule.  The  case-mix  index  is  increased 
each  year  after  FY  1993  consistent  with 
the  continuing  trend  in  case-mix 
increase. 

We  analyzed  the  case-mix  increases 
for  the  recent  past  and  found  that  case- 
mix  increases  have  decelerated  to  about 
1.55  percent  in  FY  1992  and  0.85 
percent  in  FY  1993.  Even  though  FY 
1994  is  not  complete,  it  appears  from 
examination  of  the  data  through  July 
1994  that  the  case-mix  increase  for  FY 
1994  will  be  about  0.85  percent.  Since 
case-mix  increases  appear  to  have 
decelerated,  we  have  reduced  our 
projected  long-term  increase  of  2 
percent  to  0.85  percent  for  FY  1995.  We 
will  continue  to  monitor  case-mix 
increases  and  make  appropriate 
adjustments  to  our  projections.  (Since 
we  are  using  FY  1993  cases  for  our 
analysis,  the  FY  1993  increase  in  case 
mix  has  no  effect  on  the  FY  1995 
Federal  rate.  It  does  affect  the  estimated 
update  for  the  FY  1996  Federal  rate 
displayed  in  the  projection  table  in  this 
appendix.) 

Changes  in  geographic  classification 
and  corrections  in  the  hospital  wage 
data  used  to  establish  the  hospital  wage 
index  affect  the  geographic  adjustment 
factor.  Changes  in  the  DRG  classification 
system  and  the  relative  weights  affect 
the  case-mix  index. 

Section  13501(a)(3)  of  Public  Law 
103-66  requires  that,  for  discharges 
occurring  after  September  30, 1993,  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  p>ercent.  Consequently, 
the  model  reduces  the  unadjusted 
standard  Federal  rate  by  7.4  percent 
effective  in  FY  1994.  Because  of  the 
budget  neutrality  provisions  in  effect 
through  FY  1995,  this  provision  does 
not  reduce  aggregate  payments  for 
capital  in  FY  1994  and  FY  1995. 

Section  412.308(c)(4)(ii)  requires  that 
the  estimated  aggregate  payments  for  the 
fiscal  year,  based  on  the  Federal  rate 
after  any  changes  resulting  from  DRG 
reclassifications  and  recalibration  and 
the  geographic  adjustment  factor,  equal 


the  estimated  aggregate  payments  based 
on  the  Federal  rate  that  would  have 
been  made  without  such  changes.  For 
FY  1994,  the  budget  neutrality 
adjustment  factor  was  1.0033.  To 
determine  the  factor  for  FY  1995,  we 
first  determined  the  portion  of  the 
Federal  rate  that  would  be  paid  for  each 
hospital  in  FY  1995  based  on  its 
applicable  payment  methodology.  We 
then  compared  estimated  aggregate 
Federal  rate  payments  based  on  the  FY 
1994  DRG  relative  weights  and  FY  1994 
geographic  adjustment  factor  to 
estimated  aggregate  Federal  rate 
payments  based  on  the  FY  1995  relative 
weights  and  the  FY  1995  geographic 
adjustment  factor.  In  making  the 
comparison,  we  held  the  FY  1995 
Federal  rate  portion  constant  and  set  the 
other  budget  neutrality  adjustment 
factor  and  exceptions  reduction  factor  to 
1.00.  We  determined  that  to  achieve 
budget  neutrality  for  the  changes  in  the 
geographic  adjustment  factor  and  DRG 
classifications  and  relative  weights,  an 
incremental  budget  neutrality 
adjustment  of  0.9998  for  FY  1995 
should  be  applied  to  the  previous 
cumulative  FY  1994  adjustment  of 
1.0033  (the  product  of  the  FY  1993 
incremental  adjustment  of  0.9980  and 
the  FY  1994  incremental  adjustment  of 
1.0053),  yielding  a  cumulative 
adjustment  of  1.0031  through  FY  1995. 

The  methodology  used  to  determine 
the  recalibration  and  geographic  (DRG/ 
GAF)  budget  neutrality  adjustment 
factor  is  similar  to  that  used  in 
establishing  budget  neutrality 
adjustments  imder  the  prospective 
payment  system  for  operating  costs.  One 
difference  is  that  under  the  operating 
prospective  payment  system,  the  budget 
neutrality  adjustments  for  the  effect  of 
geographic  reclassifications  are 
determined  separately  from  the  effects 
of  other  changes  in  the  hospital  wage 
index;  and  the  DRG  weights.  Under  the 
capital  prospective  pa3mient  system, 
there  is  a  single  DRG/GAF  budget 
neutrality  adjustment  factor  for  changes 
in  the  geographic  adjustment  factor 
(including  geographic  reclassification) 
and  the  DRG  relative  weights.  In 
addition,  there  is  no  adjustment  for  the 
effects  that  geographic  reclassification 
has  on  the  other  payment  parameters, 
such  as  the  payments  for  serving  low 
income  patients  or  the  large  urban  add¬ 
on. 

In  addition  to  computing  the  DRG/ 
GAF  budget  neutrality  adjustment 
factor,  we  used  the  model  to  project 
total  aggregate  payments  under  the 


prospective  payment  system  and  to 
compute  the  budget  neutrality 
adjustment  factor  that  would  result  in 
estimated  payments  under  the  capital 
prospective  payment  system  equal  to  90 
percent  of  the  amount  that  would  have 
been  payable  on  a  reasonable  cost  basis. 
This  budget  neutrality  factor  is  applied 
to  the  Federal  and  hospital-specific 
rates,  but  not  to  the  hold-harmless 
payments. 

Additional  payments  under  the 
exceptions  process  are  accounted  for 
through  a  reduction  in  the  Federal  and 
hospital-specific  rates.  Therefore,  we 
used  the  model  to  calculate  estimated 
exceptions  payments  and  the  exceptions 
reduction  factor.  This  exceptions 
reduction  factor  ensures  that  estimated 
aggregate  payments  under  the  capital 
prospective  payment  system,  including 
exceptions  payments,  equal  estimated 
aggregate  payments  under  the  capital 
prospective  payment  system  without  an 
exceptions  process.  Since  changes  in  the 
level  of  the  payment  rates  change  the 
level  of  pa3Tnents  under  the  exceptions 
process,  the  budget  neutrality  and 
exceptions  adjustments  factors  must  be 
determined  through  iteration.  Further, 
these  two  factors  interact  with  each 
other  so  that  they  must  be  determined 
simultaneously.  We  successfully 
determined  values  for  these  factors  so 
that  the  exceptions  adjustment  factor  is 
correct,  and  estimated  p.ayments  under 
the  capital  prospective  payment  system 
equal  90  percent  of  estimated  Medicare 
inpatient  capital  costs. 

In  the  August  30, 1991  final  rule  (56 
FR  43517),  we  indicated  that  we  would 
publish  each  year  the  estimated 
payment  factors  generated  by  the  model 
to  determine  payments  for  the  next  5 
years.  The  table  below  provides  the 
actual  factors  for  FYs  1992  through  FY 
1995,  and  the  estimated  factors  that 
would  be  applicable  through  FY  1999. 
We  caution  that  the  projections  for  FY 
1996  and  thereafter  are  estimates  only, 
and  are  subject  to  revisions  resulting 
fi'om  continued  methodological 
refinements,  more  recent  data,  and  any 
payment  policy  changes  that  may  occur. 
In  this  regard,  we  note  that  in  m^ing 
these  projections  we  have  assurned  that 
the  cumulative  DRG/GAF  adjustment 
factor  will  remain  at  1.0031  for  FY  1995 
and  later  because  we  do  not  have 
sufficient  information  to  estimate  the 
change  that  will  occur  in  the  factor  for 
years  after  FY  1995. 

The  projections  are  as  follows: 
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Fiscal  year 

IrKrease  in 
cost  per 
discharge  ^ 

Update  factor 

Exceptions 

reduction 

factor 

Budget 

neutrality 

factor 

Federal  rate 
(after  outlier 
reduction) 

1992  . f . 

3.83 

N/A 

0.9813 

0.9602 

415.59 

1993  . 

0.84 

6.07 

.9756 

.9162 

2  417.29 

1994  . ; . 

3.78 

3.04 

.9485 

.8947 

3378.34 

1995  . 

4.81 

3.44 

.9734 

.8432 

“376.83 

1996  . 

5.04 

2.33 

.9784 

N/A 

459.67 

1997  . : . 

5.29 

2.30 

.9662 

N/A 

464.38 

1998  . 

5.47 

4.29 

.9541 

N/A 

478.24 

1999  . 

5.55 

4.92 

.9378 

N/A 

493.19 

’  Note:  Adjusted  for  estimated  1.55  percent  annual  increase  in  case  mix  for  FY  1992,  0.85  percent  for  FY  1993  and  later. 

2  Note:  Includes  the  DRG/GAF  adjustment  factor  of  0.9980  and  the  change  in  the  o'utlier  adjustment  for  0.9497  in  FY  1992  to  0.9496  in  FY 
1993. 

3  Note;  Includes  the  7.4  percent  reduction  in  the  una^usted  standard  Federal  rate.  Also  includes  the  DRG/GAF  adjustment  factor  of  1.0033 
and  the  change  in  the  outlier  adjustment  from  0.9496  in  FY  1993  to  0.9454  in  FY  1994. 

“Note:  Includes  the  DRG/GAF  adjustment  factor  of  1.0031  and  the  change  in  the  outlier  adjustment  from  0.9454  in  FY  1994  to  0.9414  in  FY 
1995.  Future  adjustments  are,  for  purposes  of  this  projection,  assumed  to  remain  at  the  same  level. 


Appendix  C:  Recommendation  of 
Update  Factors  for  Operating  Cost 
Rates  of  Payment  for  Inpatient  Hospital 
Services 

I.  Background 

Several  provisions  of  the  Act  address 
the  setting  of  update  factors  for  services 
furnished  in  FY  1995  by  hospitals 
subject  to  the  prospective  payment 
system  and  those  excluded  from  the 
prospective  payment  system.  Section 
1886(b)(3)(B)(i)(IX)  of  the  Act  sets  the 
applicable  percentage  increases  for 
prospective  payment  hospitals  for  FY 
1995  as  the  market  basket  percentage 
increase  minus  2.5  percentage  points  for 
prospective  payment  hospitals  located 
in  urban  areas.  For  hospitals  located  in 
rural  areas,  section  1886(b)(3)(B)(i)(X) 
requires  the  Secretary  to  make  the  rural 
national  average  standardized  amounts 
equal  to  the  other  urban  national 
average  standardized  amoimt.  Section 
1886^)(3)(iv)  sets  the  FY  1995 
percentage  increase  to  the  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  equal  to  the  rate  of 
increase  in  the  hospital  market  basket 
minus  2.2  percentage  points.  Section 
1886(b){3)(B)(ii)  sets  the  FY  1995 
percentage  increase  in  the  rate-of- 
increase  limits  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system  equal  to 
the  rate  of  increase  in  Ae  hospital 
market  basket  minus  a  reduction  factor 
(not  to  exceed  - 1.0  percent)  depending 
on  the  hospital’s  operating  costs  and 
target  amounts. 

In  accordance  with  section 
1886(d)(3)(A)  of  the  Act,  we  are 
updating  the  average  standardized 
amounts,  the  hospital-specific  rates,  and 
the  rate-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payment 
system  as  provided  for  in  section 
1886(b)(3)(B)  of  the  Act.  Based  on  the 
currently  forecasted  market  basket 
increase  of  3.6  percent  for  hospitals 


subject  to  the  prospective  payment 
system,  the  updates  in  the  standardized 
amounts  are  1.1  percent  for  hospitals  in 
urban  areas  and  8.4  percent  for  hospitals 
in  rural  areas.  The  update  in  the 
hospital-specific  rate  applicable  to  sole 
community  hospitals  is  1.4  percent  (that 
is,  the  market  basket  rate  of  increase  of 
3.6  percent  minus  2.2  percentage 
points).  The  update  for  hospitals 
excluded  from  the  prospective  payment 
system  is  based  on  the  percentage 
increase  in  the  excluded  hospital  market 
basket  (currently  estimated  at  3.7 
percent)  minus  an  appropriate  reduction 
factor  (not  to  exceed  — 1.0  percent) . 

Sections  1886(e)(2)(A)  and  (3)(A)  of 
the  Act  require  that  the  Prospective 
Payment  Assessment  Commission 
(ProPAC)  recommend  to  the  Congress  by 
March  1, 1994  an  update  factor  for  FY 
1995  that  takes  into  account  changes  in 
the  market  basket  index,  hospital 
productivity,  technological  and 
scientific  advances,  the  quality  of  health 
care  provided  in  hospitals,  and  long¬ 
term  cost  effectiveness  in  the  provision 
of  inpatient  hospital  services. 

Section  1886(e)(4)  of  the  Act  requires 
that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  recommend  update  factors  for 
FY  1995  that  take  into  account  the 
amounts  necessary  for  the  efficient  and 
effective  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality.  As  required  by  section 
1886(e)(5)  of  the  Act,  we  published  the 
recommended  FY  1995  update  factors 
under  section  1886(e)(4)  of  the  Act  as 
Appendix  D  of  the  May  27, 1994 
proposed  rule  (59  FR  27873). 

II.  Secretary’s  Final  Recommendations 
for  Updating  the  Prospective  Payment 
System  Standardized  Amounts 

We  received  several  public  comments 
concerning  our  proposed 
recommendation.  After  consideration  of 
the  arguments  presented,  we  have 


decided  that  our  final  recommendation 
will  be  the  same  as  our  proposed 
recommendation.  That  is,  we  are 
recommending  that  the  standardized 
amounts  be  increased  by  an  average 
amount  equal  to  the  market  basket 
percentage  increase  minus  2.5 
percentage  points  for  hospitals  located 
in  urban  areas  and  the  market  basket 
percentage  increase  plus  4.8  percentage 
points  for  hospitals  located  in  rural 
areas  (before  the  effects  of  adjustments 
for  outlier,  geographic  reclassification 
and  recalibration  of  the  DRG  relative 
weights).  Our  recommendation  for  a 
higher  update  to  the  rural  standardized 
amount  is  intended  to  eliminate  the 
differential  between  the  standardized 
amounts  for  other  urban  and  rural 
hospitals,  as  required  by  section 
1886(b)(3)(B)(i)(X)  of  the  Act.  We  are 
also  recommending  an  update  equal  to 
the  market  basket  rate  of  increase  minus 
2.2  percentage  points  for  the  hospital- 
specific  rate  for  sole  community 
hospitals.  We  believe  that  the  hospital- 
specific  rate  should  be  updated  by  the 
update  factor  that  approximates  the 
percentage  increase  in  the  urban 
standardized  amounts.  These  figures  are 
consistent  with  the  President’s  budget 
recommendation,  given  the  current 
market  basket  forecast  of  3.6  percent. 

In  recommending  these  increases,  we 
have  followed  section  1886(e)(4)  of  the 
Act,  which  requires  that  we  take  into 
account  the  amounts  necessary  for  the 
efficient  and  effective  delivery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  In  addition,  as 
required  by  section  1886(e)(4)  of  the 
Act,  we  have  taken  into  consideration 
the  recommendations  of  ProPAC.  We 
believe  our  analyses,  which  measure 
changes  in  hospital  productivity, 
scientific  and  technological  advances, 
practice  patterns  changes,  and  changes 
in  case  mix,  support  our 
recommendations. 
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Comment:  A  few  commenters  agree 
with  ProPAC’s  recommendation  that  the 
share  of  hospital  wages  in  the  market 
basket  should  be  increased. 

Response:  We  responded  to  this  same 
comment  in  detail  in  the  September  4, 
1990  final  rule  (55  FR  36047),  when  the 
ciurent  hospital  marliet  basket  was 
implement^.  In  addition,  as  we  stated 
in  the  FY  1994  proposed  and  final  rules 
(58  FR  30445  and  58  FR  46488), 
respectively,  we  believe  that  it  would  be 
equally  inappropriate  to  use  100  percent 
internal  (that  is,  hospital  industry- 
specific)  price  proxies  or  100  percent 
external  price  proxies.  We  prefer  to  use 
economy-wide  proxies  for  those 
occupations  that  are  generally  employed 
both  inside  and  outside  hospitals,  such 
as  managers,  administrators,  clerical 
and  maintenance  workers.  We  believe 
that  the  economy-wide  rate  of  increase 
is  the  more  appropriate  measure  for 
these  types  of  employees,  since  that  is 
the  relevant  labor  market  for  these 
employees.  In  contrast,  we  use  hospital- 
industry  proxies  for  those  categories  of 
workers,  such  as  registered  nurses,  that 
are  not  hired  in  large  numbers  in  other 
sectors  of  the  economy. 

Comment:  One  commenter  stated  that 
current  law  should  be  changed  to 
include  an  allowance  for  scientific  and 
technological  advances.  The  commenter 
believes  that  this  change  would  provide 
additional  funds  for  hospitals  to  adopt 
quality-enhancing  health  care  advances. 

Response:  The  update  fi’amework 
accounts  for  the  role  of  new 
technologies  in  two  ways.  First,  we 
account  Tor  cost-increasing,  quality- 
enhancing  new  technologies  in  the 
intensity  component  of  our  update 
recommendation  (which  is  an  add-on  to 
the  market  basket  rate  of  increase). 
Second,  we  account  for  cost-decreasing 
new  technologies  through  a  productivity 
adjustment.  This  adjustment  allows  for 
those  technologies  that  allow  hospitals 
to  treat  their  patients  at  lower  cost. 

Comment:  One  commenter  states  that 
urban  hospitals  should  continue  to 
receive  a  higher  standardized  amount 
than  rural  hospitals  because  of  the 
higher  operating  costs  of  urban 
facilities. 

Response:  Section  1886(d)(3)(A)(iii)  of 
the  Act  requires  that  the  rural 
standardized  amoimt  be  set  equal  to  tlie 
other  urban  standardized  amount 
effective  for  discharges  occurring  on  or 
after  October  1, 1994.  We  note  that  even 
though  rural  hospitals  and  other  urban 
hospitals  will  now  receive  the  same 
standardized  amount  pa)m[ient, 
hospitals  in  other  urb^  areas  will 
receive  a  higher  standardized  amount 
than  they  would  have  otherwise 
received  because  they  benefit  from  the 


effects  of  applying  a  single  outlier  offset 
rather  than  separate  rural  and  urban 
offsets.  The  reduction  applied  to  the 
other  standardized  amoimt  for  FY  1995 
is  5.1  percent  compared  to  the  separate 
urban  offset  of  5.4  percent  that  was 
applied  to  the  other  urban  rate  in  FY 
1994. 

Comment:  One  commenter  stated  that 
reductions  firom  the  market  basket  are 
no  longer  necessary  «md  that  Congress 
should  begin  granting  hospitals  the  full 
market  basket  payments  once  more. 
Another  commenter  asks  that  sole 
community  hospitals  be  granted  the  full 
market  basket  increase  b^ause  of  their 
importance  to  the  Medicare  population. 

Response:  Section  1886(b)(3j(i)(X)  of 
the  Act  sets  the  FY  1995  percentage 
increases  in  the  operating  cost 
standardized  amounts  and  hospital- 
specific  rates  applicable  to  sole 
community  hospitals.  Therefore,  we 
have  no  discretion  in  this  regard. 
However,  we  believe  that  payments 
under  the  prospective  payment  system 
are  sufficient  to  ensure  the  continued 
availability  of  efficient  high  quality  care 
for  Medicare  beneficiaries  and  that  the 
updates  established  by  Congress  are 
appropriate. 

Comment:  ProPAC  has  several 
concerns  about  the  single  intensity 
adjustment  included  in  HCFA’s  update 
framework  and  believes  that  each 
element  should  be  quantified  separately. 
In  addition,  ProPAC  believes  that  it  is 
inappropriate  to  adjust  for  changes  in 
the  use  of  services  due  to  reductions  in 
cost-ineffective  practices  or  practice 
patterns. 

Response:  We  continue  to  disagree 
with  ProPAC  that  accounting  separately 
for  changes  in  within-DRG  complexity, 
science  and  technology  changes,  and 
practice  patterns  would  be  more 
accurate.  In  view  of  the  interactive 
nature  of  the  three  elements,  we  believe 
it  is  difficult  to  measure  accurately  the 
effects  of  each  element  separately. 
Instead,  we  believe  that  it  is  more 
appropriate  and  accurate  to  account  for 
all  three  elements  in  a  single  measure. 
Thus,  our  intensity  measure  is  designed 
to  encompass  the  net  effect  of  all  three 
changes.  With  regard  to  practice  pattern 
changes,  which  are  also  reflected  in  our 
intensity  adjustment,  we  do  not  adjust 
for  changes  that  have  not  taken  place. 

Comment:  ProPAC  states  that  since  its 
framework  already  accounts  for  case- 
mix  index  changes,  it  is  inappropriate 
for  HCFA  to  make  prospective  payments 
for  case-mix  index  changes  that  HCFA 
attributes  to  reclassification  or 
recalibration  either  through  changing 
the  weights  or  the  standardized 
amounts.  The  Commission  states  that  its 
framework  already  accounts  for  this. 


Response:  We  believe  that  it  is 
appropriate  to  account  for  case-mix 
index  changes  attributed  to 
reclassification  or  recalibration  within 
the  update  fiemework,  since  these 
changes  reflect  changes  in  relative 
resource  requirements,  not  absolute 
resource  requirements.  We  note  that 
section  1886(d)(4)(C)(iv)  of  the  Act 
requires  that  the  Secretary  include 
recommendations  with  respect  to 
adjustments  to  weighting  factors  in  our 
update  recommendation. 

Comment:  Several  commenters 
questioned  why  HCFA  changed  from 
using  actual  case-mix  change  to  using 
projected  case  mix  change  in  the  update 
formula. 

Response:  Our  update  analysis  takes 
into  account  changes  in  case  mix 
adjusted  for  changes  attributable  to 
improved  coding  practices  and  DRG 
reclassification  and  recalibration.  In  the 
past,  we  used  the  observed  increase  in 
case  mix  for  the  most  recent  year 
available.  For  example  we  based  our  FY 
1994  update  on  the  observed  increase  in 
case  mix  from  FY  1992.  Recent  data  on 
case-mix  change  demonstrates  that  the 
growth  in  case  mix  has  slowed. 

The  use  of  projected  case  mix  allows 
us  to  take  into  account  emerging  trends 
in  case  mix  more  quickly.  We  note  that 
ProPAC  uses  an  estimate  of  the  total 
case-mix  index  in  the  year  prior  to  the 
update  as  part  of  its  update  framework. 
In  our  framework,  we  have  decided  to 
use  our  estimate  of  what  case-mix 
change  will  be  in  the  year  of  the  update, 
which  is  consistent  with  the  other 
components  of  the  update  fiemework. 

HI.  Secretary’s  Final  Recommendation 
for  Updating  the  Rate-of-Increase 
Limits  for  Excluded  Hospitals  and  Units 

We  received  no  public  conunents 
concerning  our  proposed 
recommendation  on  the  upnlate  factor 
for  excluded  hospitals  and  hospital 
units.  Therefore,  our  final 
recommendation  will  be  that  hospitals 
and  hospital  units  excluded  fi-om  the 
prospective  payment  system  receive  an 
update  equal  to  the  percentage  increase 
in  the  market  basket  that  measures  input 
price  increases  for  services  furnished  by 
excluded  hospitals  minus  1.0 
percentage  point.  Thus,  given  the 
current  estimate  of  the  change  in  the 
market  basket  for  excluded  hospitals  of 
3.7  percent,  our  final  recommendation 
is  an  update  of  2.7  percent.  We  note  that 
the  updates  for  hospitals  and  imits 
excluded  from  the  prospective  paynnent 
system  as  set  in  Public  Law  103-66  is 
the  market  basket  rate  of  increase  minus 
1.0  percentage  point,  adjusted  to 
account  for  the  relation^ip  between  the 


I 
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appropriate  levels.  Although  the 
frameworks  adopt  different 
methodologies  for  promoting  some  of 
these  goals,  they  are  philosophically 
compatible  to  the  degree  that  they  share 
these  goals. 

However,  there  is  one  important 
substantive  difference  between  the 
ProPAC  and  HCFA  frameworks. 
ProPAC’s  framework  is  based  on  the 
premise  that  capital  prospective 
payments  are  only  for  future  capital 
purchases  and  do  not  reflect  the  vintage 
nature  of  capital.  Thus,  ProPAC’s 
proposed  capital  market  basket  reflects 
the  projected  increase  in  the  purchase 
price  of  capital  goods  from  one  year  to 
the  next.  HCFA’s  framework  is  based  on 
the  premise  that  capital  prospective 
payments  are  for  hospitals’  future 
capital-related  expenses,  which  include 
the  expenses  related  to  future  capital- 
related  purchases.  That  is,  HCFA’s 
framework  addresses  the  input  price 
component  of  expenses  associated  with 
hospitals’  given  stock  of  capital  in  a 
particular  fiscal  year;  ProPAC’s 
framework  ignores  hospitals*  present 
stock  of  capital  and  focuses  on  changes 
in  input  prices  associated  with  capital 
purchases  that  hospitals  will  make  in  a 
particular  fiscal  year. 

There  is  a  sound  economic  reason 
why  the  current  purchase  price  of 
capital  assets  alone  is  an  inadequate 
measure  of  the  price  of  capital.  The 
crucial  distinguishing  feature  of  capital 
assets  is  that  they  are  consumed  over 
time.  A  satisfactory  measure  of  the 
change  in  capital  input  prices  must 
therefore  account  for  this  fact. 
Consideration  of  the  costs  for  all  capital 
currently  in  use  for  patient  care,  not  just 
the  costs  for  current  capital  purchases, 
is  necessary  for  this  piupose.  The 
ProPAC  index  cannot  adequately 
capture  this  aspect  of  changes  in  capital 
input  prices. 

In  addition  to  the  disagreement  with 
ProPAC  over  whether  the  CIPI  should 
reflect  the  vintage  nature  of  capital,  we 
also  disagree  with  ProPAC  over  the 
treatment  of  interest.  The  pure  price 
aspects  of  interest  costs  (that  is,  the 
interest  rate  and  the  purchase  price  that 
is  represented  in  the  amount  of  loan 
principal)  are  typically  beyond  the 
control  of  the  hospital  industry.  To  be 
sure,  the  actual  decision  to  purchase 
capital  assets  or  acquire  debt  is  a 
“quantity”  decision  and  typically  is 
discretionary  for  a  particulM  span  of 
time.  However,  measuring  the  actual 
expected  price  per  imit  of  real  capital, 
independently  of  any  evaluation  of  the 
propriety  of  any  actual  purchase 
decisions,  is  essential  to  recognize  that 
the  industry  has  little  or  no  control  over 
the  amount  of  capital  it  purchases  but 


no  control  over  the  price  it  pays  for 
capital.  Thus,  the  pure  price  aspect  of 
interest  cost  changes  must  be 
incorporated  into  the  CBPI.  Otherwise, 
the  CIPI  will  not  accurately  reflect  the 
prices  faced  by  hospitals  who  must 
borrow  to  finance  necessary  capital 
acquisitions.  Limitations  on  the  quantity 
of  capital  are  appropriately 
implemented  through  policy  adjustment 
factors.  The  ProPAC  approach 
artificially  eliminates  pure  price 
changes  related  to  interest  costs  from 
the  CIPI  and  incorporates  them  into  a 
discretionary  adjustment  factor.  The 
HCFA  CIPI  retains  all  price  components 
of  increase  in  interest  costs  as  one 
measure  of  inflation  in  capital-related 
expenses.  It  thereby  keeps  price  and 
quantity  aspects  distinct,  allowing 
separate  analysis  of  each  factor  of 
increases  in  capital  expenses. 

We  will  continue  to  study  the  ProPAC 
recommendations  in  preparation  for 
developing  our  formal  proposal  for  an 
analytical  update  firamework  in  the 
proposed  rule  for  FY  1996.  We  provide 
further  comments  on  particular  ProPAC 
recommendations  in  section  III  of  this 
appendix. 

III.  Measurement  of  Capital  Input  Price 
Increases 

A.  Introduction 

HCFA  proposed  a  capital  input  price 
index  as  one  component  in  developing 
future  update  factors  for  the  Federal  rate 
in  the  September  1, 1992  Federal 
Register  (57  FR  40016).  We  have 
presented  revised  versions  of  the  capital 
input  price  index  in  the  May  26, 1993 
(58  FR  30448),  September  1, 1993  (58 
FR  46490),  and  May  27, 1994  (59  FR 
27876)  issues  of  the  Federal  Register. 
The  developing  capital  input  price 
index  parallels  the  operating  input  price 
index.  Both  the  developing  capital  input 
price  index  and  the  operating  input 
price  index  are  designed  to  measure 
input  price  changes  for  hospitals’ 
current  year  expenses,  that  is,  to 
separate  pure  price  changes  from 
quantity  eind  expenditure  changes.  The 
operating  sector  input  price  index 
measures  input  price  dianges  for 
operating-related  expenses.  The  capital 
input  price  index  measures  input  price 
changes  for  capital-related  expenses. 
Capital-related  expenses  include 
depreciation,  interest,  and  other 
expenses  (taxes  and  insurance  related  to 
capital  goods). 

B.  Review  of  the  HCFA  Capital  Input 
Price  Index  Methodology 

The  current  version  of  the  CIPI  is 
based  on  the  following  assumptions; 


•  The  Federal  rate  is  based  on  the 
concept  of  capital-related  expenses  of 
capital  assets  used  for  patient  care  in  the 
fiscal  year  and,  therefore,  any  change  in 
the  Federal  rate  should  take  into 
account  expected  changes  in  the  input 
price  aspects  of  capital-related 
expenses; 

•  Capital-related  expenses  arc  defined 
£is  the  sum  of  depreciation  expense, 
capital-related  interest  costs,  and  other 
capital-related  costs,  including  taxes, 
insurance,  and  leases;  and 

•  The  input  prices  related  to  capital- 
related  expenses  are  typically  beyond 
the  control  of  the  hospital  industry  (that 
is,  the  hospital  is  a  price-taker,  not  a 
price-setter). 

These  assumptions  lead  directly  to  a 
definition  of  a  CIPI  that  takes  into 
account  the  price  aspects  of  changes  in 
depreciation  exp>ense,  interest  costs,  and 
other  capital-related  costs.  Further,  the 
assumptions  lead  directly  to  input 
prices  for  depreciation  expense  and 
interest  costs  that,  imlike  operating 
costs,  have  a  time  dimension  that  must 
be  captured  in  the  CIPI.  HCFA  includes 
three  categories  of  capital-related 
expenses  in  the  CIPI:  depreciation 
expense,  interest  costs,  and  other 
capital-related  costs  (taxes  and 
insurance). 

Current  depreciation  expenses 
represent  the  summed  depreciation 
charges  for  all  past  purchases  of  fixed 
capital  assets  that  are  still  depreciable  in 
the  current  period.  The  input  prices 
associated  with  these  depreciation 
expenses  are  the  purchase  prices 
attached  to  all  past  and  current  capital 
purchases  for  capital  stiU  depreciable  in 
the  current  period.  A  weighted  average 
of  these  purchase  prices  thus  represents 
the  input  price  associated  writh 
depreciation  expenses  in  the  current 
period.  Thus,  the  depreciation  input 
price  for  the  current  period  measures 
price  aspects  of  current  depreciation 
expenses  for  capital  just  as  the  operating 
input  price  index  for  the  current  period 
measures  price  aspects  of  current 
operating  expenses  for  labor  and  non¬ 
capital  goods  hnd  services.  The 
depreciation  input  price  differs  from  the 
operating  input  price  in  that  the 
depreciation  input  price  is  a  composite 
of  all  past  capital  purchase  prices  while 
•the  operating  index  input  price 
measures  purchase  prices  for  current 
periods  only. 

Current  interest  expanses  represent 
the  total  interest  charges  for  all  still- 
active  past  debt  instruments  associated 
with  the  purchase  of  fixed  capital  assets. 
The  input  prices  associated  with  these 
interest  expenses  are  the  interest  rates 
attached  to  all  past  debt  instruments 
that  are  still  active  in  the  current  period. 
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A  weighted  average  of  these  interest 
rates  thus  represents  the  input  price 
associated  with  interest  expenses  in  the 
current  period.  Thus,  the  interest  input 
price  for  the  current  period  measiues 
price  aspects  of  current  interest 
expenses  just  as  the  operating  input 
price  index  for  the  current  period 
measures  price  aspects  of  current 
operating  expenses  for  labor  and  non¬ 
capital  goods  and  services.  The  interest 
input  price  appropriately  differs  from 
the  operating  input  price  in  that  the 
depreciation  input  price  is  a  composite 
of  all  past  interest  rates  for  debt 
instruments  still  active  while  the 
operating  index  input  price  measures 
purchase  prices  for  current  periods 
only. 

Current  year  capital-related  expenses 
for  taxes  and  insurance  have  an  annual 
time  dimension  and,  therefore,  prices 
associated  with  these  expenses  are,  like 
operating  input  prices,  current  year 
prices  only. 

A  commenter  on  a  previous  version  of 
the  CIPI  recommended  that  constant 
annual  weights  for  capital  price  proxies 
be  replaced  by  variable  annual  weights 
that  reflect  the  vintage  purchases  of 
capital.  The  commenter  pointed  out  that 
annual  purchases  of  real  capital  tend  to 
increase  over  time.  As  annual  purchases 
of  capital  increase,  the  later  years  in  the 
moving  average  of  depreciation  costs 
should  be  weighted  more  heavily  than 
the  earlier  years. 

We  agree  with  this  comment. 
Accordingly,  a  special  data  base  was 
prepared  to  provide  appropriate 
historical  weights  for  depreciation  and 
interest  input  prices.  The  data  base 
starts  with  financial  variables  from  the 
American  Hospital  Association  (AHA) 
Panel  Survey.  These  are  enhanced  with 
data  from  Medicare  cost  reports  and 
from  the  Department  of  Commerce 
Capital  Expenditure  Survey.  The  data 
base  provides  annual  estimates  of 
nominal  piuchases  for  building  and 
fixed  equipment  and  for  movable 
equipment.  Leasing  amounts  were 
converted  to  nominal  purchases  using 
the  same  relationships  as  appear  for 
owner-operated  capital.  Nominal 
purchases  were  then  converted  to 
annual  real  (that  is,  constant  dollar) 
purchases  by  dividing  nominal 
expenditures  by  an  appropriate 
purchase  price  proxy. 

Expected  life  for  building  and  fixed 
equipment  and  for  movable  equipment 
were  derived  from  Medicare  cost  reports 
by  dividing  book  value  of  assets  by 


current  year  depreciation  amounts.  The 
relative  distribution  of  real  capital 
purchases  within  the  respective  life  for 
building  and  fixed  equipment  (25  years) 
and  for  movable  equipment  (10  years) 
were  derived  from  the  special  data  base. 
These  relative  distributions  are  shown 
in  Table  1.  Relative  distributions  for  a 
number  of  different  time  periods  were 
averaged  to  obtain  the  distributions  in 
Table  1.  These  distributions  were  all 
very  similar  regardless  of  the  periods 
chosen  and,  therefore,  we  selected  an 
average  of  the  distributions  in  order  to 
simplify  the  calculations. 

Table  1.— Relative  Weights  for 
Capital  Price  Proxies  Deprecia¬ 
tion 

I - 


Building  and  Fixed  Equipment  Expected 
Life;  25  years 


Movable  Equipment  Expected  Life:  10 
years 


1  . . . . . 

0.064 

0.072 

3 . 

0.077 

4  . . . 

0.085 

5 . 

0.095 

6 . . . . 

0.101 

7 . 

0.109 

8  . . 

0.122 

9 . . . 

0.132 

10 . 

0.142 

Total . 

1.000 

Table  1.— Relative  Weights  for 
Capital  Price  Proxies  Depreoa- 
TiON — Continued 


Interest  Expected  Life:  22  years 


Table  2  shows  the  historical 
percentage  changes  in  the  capital  price 
proxies  employed  in  the  CIPI.  These 
proxies  are:  the  building  cost  index 
maintained  by  the  Engineering  News- 
Record  (ENR)  for  the  costs  of  fixed 
assets;  the  machinery  and  equipment 
component  of  the  Producer  Price  Index 
(PPI-11)  for  moveable  equipment:  the 
average  yield  on  domestic  municipal 
bonds  from  the  Bond  Buyer  index  of  20 
bonds  (Muni);  the  average  yield  on 
Moody’s  corporate  bonds  (AAA);  a 
composite  of  Mimi  and  AAA  indexes 
(Combined  Muni/ AAA);  and  the 
residential  rent  component  of  the 
Consumer  Price  Index  (CPI  Rent)  for 
other  capital  costs. 

We  applied  the  relative  weights  from 
Table  1  to  the  appropriate  historical 
percent  changes  in  capital  price  proxies 
listed  in  Table  2  to  generate  the  current 
year  prices  for  the  CIPI  depreciation 
sector  listed  in  Table  3.  For  example, 
the  FY  1995  moveable  equipment  index 
component  percentage  change  of  1.9 
percent  in  Table  3  represents  the 
average  of  the  percentage  changes  in  the 
movable  equipment  price  proxy  (PPI-11 
in  Table  2)  for  the  previous  10  years 
(that  is,  FY  1985  through  1994), 
weighted  by  the  relative  weights  listed 
for  movable  equipment  in  T^le  1. 
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Table  2.— Annual  Percent  Changes  for  Capital  Input  Price  Proxies,  1949  to  1999^ 

Proxy  name:  ENRBCI — Building  Cost  Index— Average  of  20  U.S.  cities  PPI— 11 — Machinery  and  equipment  muni — ^Aver^  yield  on  domestic 
municipal  bonds — Bond  buyer  (20  bonds)  AAA— Average  yield  on  Moody’s  AAA  corporate  bonds  CPI  (All  Urban)— Residential  rent 


Table  3.— Capital  Input  Price  Index  Percent  Changes,  Total  and  Components,  Fiscal  Years  1979  to  1999 ' 


Fiscal  year 

Total 

Total 

Deprecia¬ 
tion  building 
and  fixed 
equipment 

Movable 

equipment 

Interest 

Other 

1.0000 

0.6510 

0.3456 

0.3274 

0.0216 

Price  Changes 

1979  . . 

6.3 

7.8 

1 

6.9  ! 

8.6 

3.4 

7.0 

1980  . . . 

7.3 

7.9 

7.0 

8.7 

6.0 

8.6 

1981  . . . 

8.0 

7.7 

7.0 

8.3 

8.8 

8.8 
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Table  3.— Capital  Input  Price  Index  Percent  Changes,  Total  and  Components,  Fiscal  Years  1979  to  1999 ’— 

Continued 


Fiscal  year 

Total 

Total 

Deprecia¬ 
tion  building 
and  fixed 
equipment 

Movable 

equipment 

Interest 

Other 

1982  . . 

8.2 

7.5 

7.0 

7.9 

9.6 

8.0 

1983  .  ..  . . . . . . . 

7.0 

7.4 

7.0 

7.6 

6.3 

6.2 

1984  . . . . . 

6.7 

6.9 

6.8 

7.1 

6.3 

5.1 

1985  .  . . . . 

5.8 

6.2 

6.3 

6.0 

5.0 

5.9 

1986  . .  .  . . . . 

4.5 

5.6 

6.0 

5.2 

2.3 

6.2 

1987  .  _  _ _ _  _ _ _ _ 

3.8 

5.2 

5.7 

4.6 

1.2 

4.5 

1988  . . . . - . . . 

8.7 

4.8 

5.5 

4.1 

1.6 

3.9 

1989  . . . 

. . * 

3.t 

4.3 

5.2 

3.5 

0.6 

3.8 

1990  . . . . . 

2.8 

4.0 

5.1 

3.1 

0.1 

4.2 

1991  . . . 

2.3 

4.9 

2.6 

-0.4 

3.9 

1992  . . . 

1.8 

2.4 

-1.4 

2.6 

1993  . . . 

1.4 

1.8 

-2.2 

2.4 

1994  _ _  _ _ _ _ 

1.0 

1.7 

-3.2 

1.7 

1 995 . . . . . 

0.9 

3.1 

1.9 

-3.6 

2.6 

1996  _ _ _ _ _ _ _ 

3.0 

-3.0 

5.4 

1997  . .  „  . . 

3.0 

4.1 

-3.3 

2.9 

1998  . ,, . 

-2.6 

4.6 

1999  . . . . . 

i _ 

-1.2 

5.5 

’  Index  prices  for  1994  through  1999  projected  by.  Data  Resources  hx:. 
Source:  Health  Care  Financing  Administration,  Office  of  the  Actuary. 


As  we  have  discussed  in  connection 
with  previous  versions  of  the  CIPl, 
stability  is  an  imprvtant  criterion  for 
evaluating  such  an  index.  This  is 
because  excessive  volatility  in  a  price 
index  deprives  the  index  of 
predictability,  and  thus  inhibits  the 
ability  of  institutions  to  plan  for  changes 
in  capital  payments  resulting  from 
chcmges  in  t^  CIPI.  We  graphically 
demonstrated  the  stability  of  the  HCFA 
vintage-weighted  CIPI  compared  to 
annual  changes  in  capital  purchase 
prices  in  Figures  1  and  2  in  our 
discussion  ^  May  27, 1994  (59  FR 
27882). 

ProPAC  rectxnmends  a  capital  input 
price  index  based  on  annual  changes  in 
current  capital  purchase  prices 
excluding  consideration  of  weighted 
historical  capital  purchase  prices.  We 
previously  argued  that  the  ProPAC 
index  was  not  logically  consistent  with 
the  operating  input  index  that  is 
currently  used  to  assist  updating  DRG 
payment  rates.  We  would  add  that  the 
volatility  in  annual  purchase  prices 
shown  in  Figures  1  and  2  of  our  May  27, 
1994  propo^  rule  (59  FR  27882) 
would  introduce  an  unacceptable  degree 
of  volatility  in  prospective  capital 
payments. 

Another  commenter  on  a  previous 
version  of  the  CIPI  recommended  that 
data  from  Securities  Data  Inc.  be 
incorporated  into  the  CIPI  interest 
computations.  This  source  provides 
information  on  hospital  issuances  of 
municipal  and  commercial  bonds.  From 
this  data  base,  we  incorporated 
information  that  shows  that  the  average 


expected  life  of  hospital  bond  debt 
instruments  (that  is.  the  time  interval 
between  the  issue  date  and  the 
maturation  date)  was  about  13  years  for 
municipal  serial  bonds  and  about  25 
years  for  municipal  term  bonds.  The 
weighted  average  life  for  the  2  types  of 
bonds  was  22  years. 

The  relative  nmninal  capital 
purchases  within  various  22-year 
periods  provided  appropriate  annual 
weights  for  annual  changes  in  interest 
rates.  Not  all  capital  purchases  are 
funded  by  delrt.  Medicare  cost  reports 
suggest  that  about  80  percent  of  new 
capital  acquisiticms  are  financed  by  debt 
and- about  20  percent  by  equity 
financing.  Howevn-,  if  the  proportion  of 
total  pun^ses  financed  by  d^  does 
not  change  substantially  from  year  to 
year,  then  it  is  irrelevant  whether  we 
use  the  full  amount  or  a  constant 
proportion  of  the  full  amount  of 
nominal  capital  acquisitions  as  weights 
for  relative  amounts  of  the  debt 
instruments  still  active  in  the  current 
period. 

Relative  interest  weights  derived  from 
our  procedure  are  shown  in  Table  1. 
When  combined  with  percent  changes 
in  annual  interest  rates  from  Table  2,  the 
weights  provide  current  year  estimates 
of  interest  rate  changes  in  the  CIPI  in 
Table  3.  Thus,  for  example,  the  interest 
rate  component  diange  of  —3.2  percMit 
in  Table  3  few  FY  1995  represents  the 
average  of  the  previous  22  years  in  the 
interest  rate  proxy  (Combined  Muni/ 
AAA)  in  Table  2,  weighted  by  the 
interest  wei^ts  listed  in  Table  1.  We 
use  a  percent  change  in  a  combined 


municipal  and  AAA  commercial  bond 
interest  rate  (shown  in  Table  2  as 
Combined  Muni/ AAA),  giving  the 
mimicipal  rate  an  85  percent  weight  and 
the  AAA  rate  a  15  percent  weight, 
reflecting  the  relative  hospital  debts  of 
the  government/ non-profit  hospital 
sector  and  the  for-profit  sector. 

Although  Medicare  cost  reports  show 
that  only  60  percent  of  current  hospital 
debt  is  in  the  form  of  notes  or  bonds 
(about  40  percent  is  in  the  form  of 
mortgages),  we  assumed  that  the  relative 
annual  weights  for  all  debt  and  the 
relative  annual  changes  in  interest  rates 
for  all  debt  were  the  same  as  bond- 
related  weights  and  price  changes.  We 
are  still  searching  for  an  apprt^riate 
source  of  information  on  hospital 
commercial  mortgage  data.  We  do  not 
expect  that  the  discovery  of  such  data 
will  materially  alter  our  current 
conclusions  about  trends  in  effective 
interest  rates  over  time. 

D.  Projection  of  the  CIPI  for  Fiscal  Year 
1995 

We  project  a  0.9  percent  increase  in 
the  CIPI  forFY  1995  (Table  3).  This  is 
the  outcome  of  a  3.1  percent  increase  in 
projected  weighted  depreciation  prices 
in  FY 1995,  peirtially  offset  by  a  3.6 
percent  decline  in  vintage-  weighted 
interest  rates  in  FY  1995. 

E.  ProPAC  Input  Price  Index 
1.  Introduction 

Three  major  differences  distinguish 
ProPACs  CIPI  from  HCFA's  CIPI: 
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•  The  ProPAC  CIPI  measures  changes 
in  capital  asset  purchase  prices  in  the 
year  the  asset  is  purchased.  HCFA’s  CIPI 
is  designed  to  measure  changes  in  a 
vintage-weighted  composite  of  capital 
asset  purchase  prices. 

•  The  ProPAC  CIPI  uses  capital  asset 
purchase  price  proxies  that  differ  from 
HCFA’s. 

•  The  ProPAC  CIPI  has  no  interest 
component.  PROPAC  treats  interest  rate 
changes  as  a  separate  update  factor 
component.  Through  1995,  for  example, 
ProPAC  expects  that  long  term  interest 
rates  will  remain  stable  and,  therefore, 
believes  that  it  is  not  appropriate  to 
adjust  capital  payments  for  forecasted 
changes  in  interest  rates  in  the  target 
year. 

HCFA  incorporates  a  vintage- 
weighted  composite  of  interest  rates  in 
its  CIPI  for  the  target  year. 

2.  Depreciation 

ProPAC  states  that  its  CIPI  is 
analogous  to  the  prospective  payment 
operating  price  index.  We  disagree.  The 
components  of  the  operating  index 
represent  price  changes  in  ongoing 
hospital  expenses  for  labor  and  non¬ 
capital  goods  and  services.  The 
analogous  capital  expenses  in  this 
context  are  current  depreciation  costs, 
interest  costs,  and  other  capital-related 
expenses  (taxes  and  insurance).  Current 
depreciation  and  interest  costs  are  a 
cumulative  composite  of  segments  of 
expenses  incurred  in  current  and  prior 
periods.  Current  interest  costs  are  a 
cumulative  composite  of  segments  of 
past  and  current  year  debt  costs.  Since 
both  depreciation  and  interest  costs 
have  a  vintage  component,  the  price 
aspect  of  these  costs  must  have  a  vintage 
component  as  well.  The  HCFA  CIPI 
attempts  to  capture  these  vintage 
components. 

Differences  between  HCFA  and 
ProPAC  with  respect  to  choices  for 
annual  rates  of  change  in  capital 
purchase  price  proxies  appear  to  be 
minimal: 

•  Changes  in  alternative  price  proxies 
for  building  and  fixed  equipment  are 
nearly  coincidental.  (See  Table  3  above, 
and  Figure  7  in  the  May  27, 1994 
proposed  rule  (59  FR  27890).)  We  are 
still  considering  adoption  of  the  price 
proxy  recommended  by  ProPAC,  but  we 
do  not  anticipate  any  material  difference 
in  the  HCFA  CIPI  if  we  do  adopt  this 
alternative  proxy. 

•  Changes  in  alternative  price  proxies 
for  moveable  equipment,  although  not 
as  close  as  those  for  building  and  fixed 
equipment,  are  nevertheless  nearly 
coincidental  for  much  of  the  historical 
period.  (See  Table  3  above,  and  Figure 


8  in  the  May  27, 1994  proposed  rule  (59 
FR  27890).) 

As  noted  in  our  September  1, 1992 
final  rule,  one  basic  criterion  for 
accepting  price  proxies  is  public 
availability  of  documentation  on  data 
sources  and  methodology  (57  FR  40018- 
40019).  Despite  repeated  efforts,  neither 
we  nor  Data  Resources  Inc.  have  been 
able  to  obtain  documentation  on  the 
moveable  price  proxy  recommended  by 
ProPAC  that  explains  how  it  is  derived 
and  what  sampling  frame  and  sampling 
error  attach  to  the  estimates.  In  the 
absence  of  such  information  we  cannot 
adopt  the  ProPAC  alternative. 

HCFA’s  assumption  is  that  prices  for 
hospital  moveable  equipment  change  at 
about  the  same  rate  as  general  prices  for 
all  machinery  and  equipment.  This 
assumption  is  justified  in  part  by  the 
fact  that  not  all  moveable  equipment 
purchased  by  hospitals  is  medical 
equipment:  it  stands  to  reason  that  the 
prices  for  non-medical  equipment 
purchased  by  hospitals  would  change  at 
the  same  rate  as  prices  for  all  machinery 
and  equipment.  To  examine  this 
assumption  further,  we  measured  the 
rate  of  change  in  the  HCFA  moveable 
price  proxy  relative  to  prices  for 
medical  equipment  only  by  preparing  a 
composite  index  of  medical  prices  from 
the  Bimeau  of  Labor  Statistics  Producer 
Price  Index  (PPI)  for  two  commodity 
categories — medical  instruments/ 
equipment  and  X-ray/electro-medical 
equipment.  The  two  PPI  commodity 
indexes  were  then  merged  using  their 
respective  PPI  weights.  Price  change 
trends  for  the  period  for  which 
information  is  available  are  shown  in 
Table  3  above  and  Figure  8  (Inset)  of  our 
May  27, 1994  discussion  (59  FR  27891). 
Price  changes  for  this  index  are  not 
available  for  years  prior  to  1984.  Annual 
price  changes  for  medical  equipment 
were  less  than  the  annual  HCFA  price 
proxy  in  all  but  the  most  recent  2  years 
and  were  about  the  same  as  the  ProPAC 
price  proxy  in  the  last  2  years.  The 
medical  equipment  price  was 
substantially  less  than  the  ProPAC 
index  for  most  of  the  historical  period. 
We  will  continue  to  monitor  trends  in 
these  indexes  to  ensure  that  appropriate 
price  proxies  are  incorporated  in  the 
CIPI. 

3.  Interest 

ProPAC  has  proposed  to  project 
annual  interest  rates  to  future  periods 
and  then  to  decide  whether  to  allow  an 
add-on  to  the  Federal  capital  rate 
depending  on  the  magnitude  of  the 
projection.  ProPAC  has  presented  no 
objective  criteria  for  determining  when 
an  interest  adjustment  is  appropriate. 
We  previously  noted  that  a  single-year 


projection  for  interest  rates  is 
conceptually  inappropriate  since 
interest  costs  must  be  vintage- weighted. 
In  addition  to  this  conceptual  problem, 
the  ProPAC  approach  is  impractical 
because  future  annual  interest  rates  are 
volatile,  vulnerable  to  unpredictable 
market  forces,  and  subject  to  exogenous 
influences  (such  as  Federal  Reserve 
Board  decisions)  that  are  difficult  to 
anticipate.  Thus,  any  projection  of 
future  annual  interest  rates  is  likely  to 
be  inaccurate,  resulting  in 
underpayment  or  overpayment  of  the 
Federal  capital  rate  relative  to  the 
capital-related  expenses  that  the  rate  is 
supposed  to  compensate.  The  resulting 
uncertainty  in  payments  under  future 
Federal  capital  rates  further  complicates 
future  capital  expenditure  decisions  by 
hospitals.  On  the  other  hand,  the 
projected  HCFA  CIPI  interest 
component  for  the  target  year  is  the 
weighted  average  change  over  22  years 
of  interest  rate  history,  of  which  20 
years  experience  is  historical.  The 
projected  experience  in  the  HCFA  index 
for  the  most  recent  2  years  may  be  as 
inaccurate  as  any  ProPAC  projection, 
but  any  error  will  have  minimal  effects 
on  Federal  rates  due  to  the 
appropriately  weighted  effect  of  the 
historical  data  in  the  HCFA  CIPI.  This 
stability  in  the  interest  rate  component 
of  the  HCFA  CIPI  provides  hospital 
planners  with  a  degree  of  certainty 
about  future  Federal  rate  payments, 
other  things  remaining  equal.  Annual 
and  weighted  annual  rates  of  change  are 
compared  in  Table  3. 

4.  The  Composite  HCFA  CIPI 

Annual  percentage  changes  in  the 
historical  and  projected  HCFA  and 
ProPAC  CIPIs  differ  markedly.  (See 
Figure  9  in  our  proposed  rule  of  May  27, 
1994  (59  FR  27893).)  The  ProPAC  CIPI 
is  much  more  volatile  than  the  HCFA 
CIPI  in  the  historical  period  through 
1993  because  it  has  no  vintage-weighted 
capital  input  price  factors  for 
depreciation. 

Further,  the  ProPAC  CIPI  omits 
interest  rates.  The  cumulative  effect  of 
declining  interest  rates  for  all  debt 
instruments  in  recent  years  has  driven 
the  rate  of  change  in  the  HCFA  interest 
rate  component  downward,  a  trend 
projected  into  future  rate  years.  The 
declining  interest  rate  component  drags 
the  HCFA  CIPI  below  tlie  ProPAC  CIPI 
in  the  projection  period.  CHher  things 
being  equal,  the  ProPAC  index  would 
result  in  overpayment  through  the 
Federal  rate  because  anticipated  actual 
capital-related  expenses  will  be  less 
than  ProPAC  projects  due  to  the  effects 
of  lower  interest  rates  on  capital-related 
expenses. 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45523 


IV.  Case-Mix  Adjustment  and 
Adjustment  for  Forecast  Error 

The  case-mix  index  (CMI)  is  the 
measure  of  the  average  DRG  weight  for 
cases  paid  under  the  prospective 
payment  system.  Because  the  DRG 
weight  determines  the  prospective 
payment  for  each  case,  any  percentage 
increase  in  the  CMI  corresponds  to  an 
equal  percentage  increase  in  hospital 
payments. 

The  CMI  can  change  for  any  of  several 
reasons;  because  the  average  resource 
use  of  Medicare  patients  changes  (“real” 
case-mix  change);  because  changes  in 
hospital  coding  of  patient  records  result 
in  higher  weight  DRG  assignments 
(“coding  effects”):  and  because  the 
annual  DRG  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  (“reclassification  effect”).  In  the 
update  framework  for  the  prospective 
payment  system  for  operating  costs,  we 
adjust  the  update  upwards  to  allow  for 
real  case-mix  change,  but  remove  the 
effects  of  coding  changes  on  the  CMI. 

We  also  remove  the  effect  on  total 
payments  of  prior  changes  to  the  DRG 
classifications  and  relative  weights,  in 
order  to  retain  budget  neutrality  for  all 
CMI-related  changes  other  than  patient 
severity.  (For  example,  we  adjusted  for 
the  effects  of  the  FY  1992  DRG 
reclassification  and  recalibration  as  part 
of  our  FY  1994  update 
recommendation.)  The  operating 
adjustment  consists  of  a  reduction  for 
total  observed  case-mix  change,  an 
increase  for  the  portion  of  case-mix 
change  that  we  determine  is  due  to  real 
case-mix  change  rather  than  coding 
modifications,  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  proposed  to 
adopt  this  CMI  adjustment  as  well  in  the 
capital  update  framework. 

The  current  operating  update 
ft-amework  contains  an  adjustment  for 
forecast  error.  The  input  price  index 
forecast  is  based  on  historical  trends 
and  relationships  ascertainable  at  the 
time  the  update  factor  is  established  for 
the  following  year.  In  any  given  year 
there  can  be  imanticipated  price 
fluctuations  that  can  result  in 
differences  between  the  actual  increase 
in  prices  faced  by  hospitals  and  the 
forecast  used  in  calculating  the  update 
factors.  We  continue  to  believe  that  the 
capital  update  framework  should 
include  a  forecast  error  adjustment 
factor.  In  setting  a  prospective  payment 
rate  under  the  proposed  framework,  we 
would  make  an  adjustment  for  forecast 
error  only  if  our  estimate  of  the  capital 
input  price  index  rate  of  increase  for 
any  year  is  off  by  0.25  percentage  points 
or  more.  There  is  a  2-year  lag  between 


the  forecast  and  the  measurement  of  the 
forecast  error.  Thus,  for  example,  we 
would  adjust  for  a  forecast  error  made 
in  FY  1996  through  an  adjustment  to  the 
FY  1998  update. 

V.  Policy  Adjustment  Factors 

The  capital  input  price  index 
measures  the  pure  price  changes 
associated  with  changes  in  capital- 
related  costs  (prices  X  “quantities”).  The 
composition  of  capital-related  costs  is 
maintained  at  base-year  1987 
proportions  in  the  capital  input  price 
index.  We  would  address  appropriate 
changes  in  the  amount  and  composition 
of  capital  stock  through  the  policy 
adjustment  factors. 

The  current  update  framework  for  the 
prospective  payment  system  for 
operating  costs  includes  factors 
designed  to  adjust  the  input  price  index 
rate  of  increase  for  policy 
considerations.  Under  the  revised 
operating  firamework,  we  adjust  for 
service  productivity  (the  efficiency  with 
which  providers  produce  individual 
services  such  as  laboratory  tests  and 
diagnostic  procedures)  and  intensity 
(the  amount  of  services  used  to  produce 
a  discharge).  The  service  productivity 
factor  for  the  operating  update 
framework  reflects  a  forward-looking 
adjustment  for  the  changes  that 
hospitals  can  be  expected  to  make  in 
service-level  productivity  during  the 
year.  A  hospital  retains  any  productivity 
increases  above  the  average. 

The  intensity  factor  for  the  operating 
update  framework  reflects  how  hospital 
services  are  utilized  to  produce  the  final 
product,  that  is,  the  discharge.  This 
component  accounts  for  changes  in  the 
use  of  quality-enhancing  services, 
changes  in  within-DRG  severity,  and 
expected  modification  of  practice 
patterns  to  remove  cost-ineffective 
services.  We  originally  proposed  that 
the  intensity  adjustment  factor  in  the 
revised  operating  fi'amework  be  adopted 
in  the  capital  update  ft-amework.  That 
factor  remains  a  part  of  our  developing 
framework.  Under  the  revised  operating 
update  framework,  we  calculate  case- 
mix  constant  intensity  as  the  change  in 
total  charges  per  admission,  adjusted  for 
price  level  changes  (the  CPI  hospital 
component)  and  changes  in  real  case 
mix.  The  use  of  total  charges  in  the 
calculation  of  the  proposed  intensity 
factor  makes  it  a  total  intensity  factor, 
that  is,  charges  for  capital  services  are 
already  built  into  the  calculation  of  the 
factor.  We  can  therefore  incorporate  the 
proposed  intensity  adjustment  from  the 
operating  update  framework  into  the 
capital  update  ftamework.  In  the 
absence  of  reliable  estimates  of  the 
proportions  of  the  overall  annual 


intensity  increases  that  are  due, 
respectively,  to  ineffective  practice 
patterns  and  to  the  combination  of 
quality-enhancing  new  technologies  and 
within-DRG  complexity,  we  would 
assume,  as  in  the  revised  operating 
update  ftamework,  that  one-half  of  the 
annual  increase  is  due  to  each  of  these 
factors.  The  capital  update  ftamework 
would  thus  provide  an  add-on  to  the 
input  price  index  rate  of  increase  of  one- 
half  of  the  estimated  annual  increase  in 
intensity  to  allow  for  within-DRG 
severity  increases  and  the  adoption  of 
quality-enhancing  technology. 

In  our  previous  discussions  of  an 
efficiency  adjustment,  we  suggested  that 
the  adjustment  should  take  into  account 
two  considerations.  One  is  that  capital 
inputs,  unlike  operating  inputs,  are 
generally  fixed  in  the  short  run.  The 
productivity  target  in  the  revised 
operating  ftamework  operates  on  a 
short-term,  year-to-year  basis.  Targets 
for  capital  efficiency  and  cost- 
effectiveness,  however,  must  operate  on 
a  longer  term  basis.  The  other 
consideration  is  that,  prior  to  the 
adoption  of  the  capital  prospective 
payment  system.  Medicare  payment 
policy  for  capital-related  costs,  as  well 
as  the  policies  of  other  payers,  did  not 
provide  sufficient  incentives  for 
efficient  and  cost-effective  capital 
spending.  As  a  result,  capital  costs  per 
case,  and  therefore  base  year 
prospective  capital  rates,  may  be  higher 
than  would  have  been  consistent  with 
capital  acquisition  policy  in  more 
efficiency-oriented  markets.  A  guiding 
principle  in  devising  an  efficiency 
adjustment  is  therefore  that  Medicare 
capital  prospective  payment  rates 
should  not  provide  for  maintenance  of 
capital  in  excess  of  the  level  that  would 
be  produced  in  an  efficiency-oriented 
competitive  market. 

As  a  preliminary  examination  of  this 
issue,  we  analyzed  the  change  in  actual 
Medicare  capital  cost  per  case  for  FYs 
1986-1991  in  relation  to  the  change  in 
the  capital  input  price  index  (which 
accounts  for  change  in  the  input  prices 
for  capital-related  costs),  and  the  other 
adjustment  factors  that  we  were  then 
proposing  to  include  in  the  ftamework. 
(The  other  adjustment  factors  are  the 
increase  in  real  case  mix  and  the 
increase  in  intensity  due  to  quality¬ 
enhancing  technological  change  and 
within-DRG  complexity.)  We  found 
rates  of  increase  in  spending  per  case 
that  exceeded  the  rate  of  increase 
attributable  to  inflation  in  capital  input 
prices,  quality-enhancing  intensity 
increases,  and  real  case-mix  growth. 

Economic  theory  suggests  that  an 
industry  with  a  guaranteed  return  on 
capital  (such  as  ithe  hospital  industry 
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prior  to  prospective  payment  for  capital- 
related  costs)  would  have  a  tendency  to 
be  overly  capitalized  relative  to  more 
competitive  industries.  This  is  because 
the  incentive  for  firms  in  such  an 
industry  is  to  compete  on  the  basis  of 
more  capital-intensive  production 
processes  than  firms  in  other  industries. 
As  a  result,  capital  costs  per  case,  and 
therefore  base  year  prospective  capital 
rates,  may  be  higher  than  would  have 
been  consistent  with  capital  acquisition 
policy  in  more  efficiency-oriented 
competitive  markets. 

Our  analysis  was  designed  to  examine 
whether  hospitals  had  in  fact  responded 
to  the  incentives  of  the  cost-based 
payment  system  for  capital  by 
expanding  beyond  what  was  necessary 
for  efficient  and  cost-effective  delivery 


of  services.  The  analysis  confirmed  that 
volume  and  intensity  of  capital 
acquisition  far  outpaced  the  increase  in 
capital  input  prices  during  the  years 
between  the  implementation  of  the 
prospective  payment  system  for 
operating  costs  and  the  introduction  of 
the  capital  prospective  payment  system. 
Even  accounting  for  real  CMl  increases 
and  increases  in  intensity  attributable  to 
cost-increasing  but  quality-enhancing 
new  technologies,  there  remains  a  large 
excess  of  capital-related  spending. 

The  following  table  shows  the  results 
of  our  most  recent  analysis,  based  on  the 
most  current  data  available  and  the  most 
recent  projections.  Differences  between 
this  table  and  the  tables  in  previous 
discussions  in  the  Federal  Register  are 
due  to  revised  figures  for  average  capital 


cost  per  case  increases,  based  on  the 
most  recent  data  and  projections,  and  on 
our  revised  CIPI.  We  have  also 
expanded  the  analysis  incorporated  in 
this  table  to  include  FY  1985  and  FY 
1992,  thus  encompa'  ing  all  but  1  year 
of  the  period  fi'om  d  mplementation 
of  the  prospective  p  aient  system  for 
operating  costs  to  tl-'  rnplementation  of 
the  prospective  pay  -  -  jt  system  for 
capital  costs.  (For  F  84,  sufficient 
data  is  not  available  compute  capital 
cost  per  case  increas  ,  s  and  b.  ensity 
increases.)  The  resul.  :  of  th«;  -  alysisin 
Table  4  are  substantH’ly  sir,  *...  r  to  the 
results  of  previous  a  '.  'yses.  In  Table  4, 
real  case-mix  increas-  is  assumed  to  be 
1.0  percent  annually. 


Table  4.— Cumulative  Percentage  Change  in  Capital-Related  Cost  Per  Case  Due  to  Inflation,  Reas.  CMl,  and 

Intensity,  1985-1992 


Year 

CIPM 

1 - 

Real  CMl  2 

Allowable 

1  intensity  3 

Resulting 

increase** 

Percent 

1  change 
cost/case  5 

Residual* 

1985  . . . 

5.8 

1.0 

3.7 

10.8 

12.6 

1.6 

1986  . . . 

4.6 

1.0 

2.1 

7.7 

20.2 

11.5 

1987  . . . 

3.8 

1.0 

2.5 

7.5 

15.0 

7.0 

1988  . . . 

3.7 

1.0 

1.5 

6.3 

7.2 

0.9 

1989  . . . 

3.1 

1.0 

0.5 

4.7 

7.7 

2.9 

1990  . 

2.8 

1.0 

0.2 

4.0 

6.8 

2.7 

1991  ....: . . . 

2.3 

1.0 

0.1 

3.4 

5.6 

2.2 

1992  . 

1.8 

1.0 

-0.7 

2.1 

5.4 

3.2 

Cumulative  (compounded)  . . . 

56.7 

113.6 

36.4 

’  Figures  from  Table  1,  section  III. 

2  Assuming  that  real  CMl  increase  is  1.0  percent  annually. 

3  One  half  of  observed  intensity  increase,  as  determined  by  the  joint  operating/capital  irfrensrty  measure. 

The  iTKrease  attributable  to  inflation,  real  CMl,  and  allowable  intensi^,  calculated  as  the  product  of  the  rates  of  increase  of  those  factors  (that 
is,  1.038x1.01x1.025=1.075  for  1987). 

^  Figures  supplied  by  HCFA‘8  Office  of  the  Actuary. 

^The  actual  increase  in  average  cost  per  case  divided  by  the  increase  attributable  to  inflation,  real  CMl,  and  allowable  intensity  (that  is,  1.150/ 
1.075=1.070,  a  7.0  percent  residual  for  1987). 


We  believe  that  the  adjustment  for 
capital  efficiency  and  cost-effectiveness 
should  take  into  accoimt  the  efficiency 
and  effectiveness  of  the  capital 
resources  present  in  the  base  year  for 
the  capital  prospective  payment  system. 
We  do  not  believe  that  Medicare  capital 
payment  rates  should  provide  for 
maintenance  of  capital  in  excess  of  the 


level  that  would  be  produced  in  an 
efficiency-oriented  competitive  market. 
The  capital  efficiency  adjustment 
should  be  designed  to  give  hospitals  an 
incentive  to  reduce  inefficiency  and 
ineffectiveness  in  capital  resources.  The 
analysis  in  Table  4  suggests  that,  in 
order  to  restore  the  Federal  rate  to  the 
level  at  which  it  would  have  been  if 


capital  costs  had  not  been  excessive  in 
the  years  before  the  implementation  of 
capital  prospective  payment,  a 
cumulative  reduction  in  the  rate  of  26.6 
percent  (1.567/2.136=0.7336,  or  -26.6 
percent)  would  be  necessary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  700, 720, 721,  723,  and 
725 

tOPPTS-00049c:  FRL-4778-41 
R!N  2070-AB61 

Itfficrobial  Products  of  Biotechnology; 
Proposed  Regulation  Under  the  Toxic 
Substances  Control  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  this 
regulation  under  section  5  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C  2604,  to  screen  microorganisms 
before  they  are  introduced  into 
commerce.  Under  an  interpretation  EPA 
issued  in  1986  (51  FR  23302,  June  26, 
1986),  “new”  microorganisms  are  those 
formed  by  deliberate  combinations  of 
genetic  material  from  organisms  in 
different  genera.  This  proposed  rule  is 
designed  to  prevent  unreasonable  risk  to 
human  health  and  the  environment 
without  imposing  unnecessary 
regulatory  burdens  on  the  biotechnology 
industry.  This  proposed  regulation 
describes  notification  procedures  and 
microorganisms  that  would  be  exempt 
from  notification. 

DATES:  Written  comments  on  this 
proposed  rule  should  be  received  by 
October  31, 1994. 

EPA  may  hold  an  informal  hearing  in 
Washington,  DC,  if  EPA  receives  written 
requests  to  hold  a  public  hearing.  For 
further  information  on  the  hearing,  see 
Unit  IV.l.  of  this  preamble.  Written 
requests  to  make  an  oral  presentation 
should  be  submitted  to  the 
Environmental  Assistance  Division  by 
October  3, 1994  at  the  address  below. 
Persons  are  advised  to  call  the 
Environmental  Assistance  Division  after 
October  11, 1994  to  ascertain  if  a 
hearing  is  to  be  held,  and  the  date,  time, 
and  location. 

ADDRESSES:  Comments  on  issues 
concerning  this  proposed  rule  should 
bear  the  docket  control  number  OPPTS- 
00049C,  and  should  be  submitted  to  the 
following  address;  Document  Processing 
Center  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
St.,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  including  copies  of 
this  document  and  related  materials: 
Susan  Hazen,  Director,  Envirorunental 
,  Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 


Environmental  Protection  Agency,  Rm. 
EB-44,  401  M  St.,  SW.,  Washington,  DC 
20460,  In  the  USA:  (202-554-1404), 
TDD:  (202-554-0551).  For  technical 
information  regarding  this  document: 
Paul  Campanella,  Office  of  Pollution 
Prevention  Toxics  (7405), 

Environmental  Protection  Agencv,  Rm. 
E-611,  401  M  St.,  SW.,  Washington,  DC 
20460,  In  the  USA:  (202-260-3725). 
SUPPLEMENTARY  INFORMATION:  The 
preamble  accompanying  this  proposed 
rule  is  divided  into  the  following  Units: 

I.  Introduction 

A.  Purpose  of  This  Proposed  Rule 

B.  Role  of  This  Propose  Rule  in  the  Federal 
Coordinated  Framework  for  Regulation  of 
Biotechnology 

C  Statutory  Framework 

II.  Structure  of  This  Proposed  Rule 

A.  Determining  Whether  Reporting  is 
Required 

B.  General  Administrative  Procedures 

C.  Reporting  General  Commercial  Use  of 
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I.  Introduction 

A.  Purpose  of  This  Proposed  Buie 

This  document  proposes  procedures 
for  EPA  to  screen  new  microorganisms. 
EPA’s  goals  in  proposing  these  rules  are 
to  take  into  account  scientific 
uncertainties  surrounding  the  behavior 
of  these  microorganisms  and  avoid 
unreasonable  risks  to  health  and  the 
environment  which  may  be  associated 
with  their  use,  to  avoid  imposing 
unwarranted  costs  and  restrictions  on  a 
promising  industry,  and  to  establish  a 


flexible  review  program  that  can  adjust 
as  the  technology  evolves  and  matures. 

EPA  will  screen  hew  microorganisms 
before  they  are  manufactured  for  general 
commercial  use,  or  in  some 
circumstances  used  for  commercial 
research  and  development  (R&D) 
purposes,  until  sufficient  familiarity  is 
gained  with  their  behavior.  As  EPA 
acquires  familiarity  with  new 
microorganisms  through  reviews  or 
other  avenues,  EPA  expects  certain  of 
these  organisms  to  become  eligible  for 
reduced  reporting  or  to  be  eliminated 
from  screening  altogether. 

EPA  recognizes  the  enormous 
potential  of  biotechnology  to  fight 
disease,  pollution,  and  hunger,  and  to 
replace  some  chemicals  that  are  harmful 
to  the  environment.  The  realization  of 
these  benefits  depends  upon  public 
confidence  in  the  safety  of 
biotechnology.  Public  percept ‘an  will 
strongly  affect  the  conduct  oi  eld  tests 
and  the  acceptance  of  comm ;  ial 
applications  of  biotechnolop:  Ref.  1). 

At  the  same  time,  EPA  recogiuzes  the 
importance  of  retaining  the  competitive 
advantage  the  United  States  presently 
maintains  in  the  development  and 
application  of  biotechnology. 
Recognizing  that  regulations  can  affect 
competitiveness  and  public  acceptance 
either  negatively  or  positively  (Ref.  2), 
EPA  is  proposing  rules  that  it  believes 
balance  the  needs  of  the  public  without 
adversely  affecting  the  capacity  for 
innovation. 

B.  Role  of  This  Proposed  Rule  irt  the 
Federal  Coordinated  Framework  For 
Regulation  of  Biotechnology 

This  proposed  rule  implements  EPA’s 
program  for  oversight  of  microorganisms 
in  accordance  with  the  Federal 
“Coordinated  Framework  for  Regulation 
of  Biotechnology;  Announcement  of 
Policy  and  Notice  for  Public  Comment” 
which  was  published  by  the  Office  of 
Science  and  Technology  Policy  (OSTP) 
on  June  26, 1986  (51  FR  23302,  23313). 
EPA’s  policies  regarding  use  of  its 
statutes  to  regulate  biotechnology 
products  are  published  in  the 
“Statement  of  Policy:  Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  Toxic  Substances  Control  Act” 
(“1986  Policy  Statement”)  which  was 
published  as  part  of  the  Coordinated 
Framework.  EPA  is  currently  operating 
its  biotechnology  program  under  the 
1986  Policy  Statement. 

Prior  to  the  1986  Policy  Statement, 
EPA  issued  a  “Proposed  Policy 
Regarding  Certain  Microbial  Products” 
on  December  31, 1984  (49  FR  50880) 
(“1984  Proposed  Policy  Statement”). 
Subsequent  to  the  1986  Policy 
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Statement,  EPA  issued  a  notice,  entitled 
"Biotechnology;  Request  for  Comment 
on  Regulatory  Approach”  on  February 
15, 1989  (54  FR  7027),  in  order  to  solicit 
comments  on  the  direction  of  EPA’s 
program  under  TSCA.  Comments  on  the 
1984  and  1986  documents  and  the 
February  15, 1989  Federal  Register 
notice  are  addressed,  as  appropriate,  in 
this  preamble. 

On  September  7, 1990,  EPA  convened 
a  subcommittee  of  its  Biotechnology 
Science  Advisory  Committee 
(Subcommittee  on  Implementation  of 
Scope)  to  comment  on  topics  associated 
with  this  proposed  rule.  EPA  again 
convened  a  subcommittee,  the 
Subcommittee  on  the  Proposed 
Biotechnology  Rule  under  TSCA,  which 
met  on  July  22, 1991.  Advice  from  both 
of  these  subcommittees  has  been 
incorporated  as  appropriate  in  this 
preamble,  and  summaries  of 
subcommittee  deliberations  have  been 
placed  in  the  docket  for  this  rulemaking. 
This  proposed  rule  announced  today  is 
intended  to  describe  implementation  of 
EPA’s  program  for  regulation  of 
microorganisms  under  TSCA. 

C.  Statutory  Framework 

This  Unit  describes  the  TSCA 
provisions  used  for  this  rulemaking. 

1.  Jurisdiction.  TSCA  authorizes  EPA 
to  regulate  any  chemical  substance, 
except  for  certain  substances  covered  by 
other  Federal  agencies.  The  Act  defines 
chemical  substance  broadly  enough  to 
cover  microorganisms.  SpeciHcally, 
section  3(2)  of  TSCA  defines  chemical 
substance,  in  part,  as  any  organic 
substance  of  a  particular  molecular 
identity  including  any  combination  of 
such  substances  resulting  in  whole  or  in 
part  from  a  chemical  reaction  or 
occurring  in  nature'. 

a.  Organisms  are  chemical 
substances.  The  TSCA  definition  of 
chemical  substance  describes  any 
deoxyribonucleic  acid  (DNA)  or 
ribonucleic  acid  (RNA)  molecule, 
however  created,  that  is  a  component  of 
an  organism’s  genetic  material. 
Similarly,  a  microorganism  is  a 
chemical  substance,  because  it  is  a 
combination  of  substances  of  particular 
identities  that  occur  in  nature  or  occur, 
in  whole  or  in  part,  as  a  result  of  a 
chemical  reaction  (Ref,  3).  EPA  has 
consistently  applied  this  definition  to 
life  forms  and  in  the  1984  Proposed 
Policy  Statement  (49  FR  50886-87) 
clarified  that  this  interpretation  applies 
to  microorganisms.  While  the  statutory 
term  "chemical  substance”  has  been 
interpreted  to  include  microorganisms, 
EPA  acknowledges  that  microorganisms 
are  not  generally  referred  to  as 
chemicals.  Therefore,  throughout  this 


preamble,  the  term  “traditional 
chemicals”  will  be  used  to  refer  to 
chemical  substances  other  than 
microorganisms. 

The  fact  that  microorganisms  can  be 
considered  chemical  substances  under 
TSCA  only  establishes  EPA  authority 
over  them.  Implementation  of  that 
authority  requires  further  action,  either 
to  interpret  specific  terms  or  to  issue 
rules.  Discussion  of  the  types  of 
microorganisms  covered  in  this 
proposal  can  be  found  in  Unit  IV.A.  of 
this  preamble. 

b.  Plants  and  animals  are  not  subject 
to  this  proposed  rule.  Plants  and 
animals  could  also  be  chemical 
substances  under  TSCA.  Nevertheless, 
as  a  matter  of  policy,  EPA  has  limited 
this  rulemaking  to  microorganisms,  e.g., 
microalgae  of  the  plant  kingdom. 
Transgenic  plants  and  animals  are  not 
subject  to  requirements  under  this 
proposed  rule,  either  as  whole 
organisms  or  when  their  cells  or  parts  of 
cells  are  cultured  in  vitro.  However, 
microorganisms  into  which  plant  or 
animal  gene  segments  are  intentionally 
incorporated  would  be  considered 
microorganisms  potentially  subject  to 
TSCA.  Traditional  chemicals  extracted 
from  a  plant  or  animal  also  may  be 
subject  to  TSCA,  as  are  other  chemical 
substances.  EPA  is  reserving  authority 
under  TSCA  to  screen  transgenic  plants 
and  animals  in  the  future  as  needed. 

c.  Microorganisms  excluded  by 
statute.  The  definition  of  "chemical 
substance”  in  TSCA  excludes 
pesticides,  tobacco  and  tobacco 
products,  food,  food  additives,  drugs 
(including  human  drugs,  animal  drugs, 
and  animal  biologies),  cosmetics,  and 
substances  that  are  used  as  medical 
devices.  These  substances  are  regulated 
under  other  statutes  by  the  EPA  Office 
of  Pesticide  Programs,  the  United  States 
Department  of  Agriculture  (USDA),  or 
the  Food  and  Drug  Administration 
(FDA). 

Certain  microorganisms  that  are 
subject  to  TSCA  but  are  also  known 
plant  pests  are  regulated  jointly  by  EPA 
under  TSCA  and  the  USDA  under  the 
Federal  Plant  Pest  Act.  In  cases  where 
microorganisms  are  not  known  to  be 
plant  pests,  the  microorganisms  used  for 
TSCA  purposes  would  be  regulated 
solely  by  ^A.  However,  USD*A  would 
become  involved  if  an  EPA  review 
determined  that  the  microorganism  had 
plant  pest  qualities. 

d.  Microorganisms  used  as 
intermediates.  Microorganisms  may  be 
used  as  intermediates  to  produce 
substances  that  are  in  turn  used  as 
products  subject  to  TSCA  or  other 
statutes.  Under  the  Federal  Food,  Drug, 
and  Cosmetics  Act  (FFDCA), 


intermediates  used  to  make  products 
subject  to  FFDCA  are  considered  to  be 
components  of  foods,  food  additives, 
drugs,  cosmetics  and  medical  devices, 
as  the  case  may  be.  Therefore,  those 
microorganism  intermediates  are 
excluded  from  regulation  under  TSCA. 

All  other  intermediates,  including 
pesticide  intermediates,  are  subject  to 
TSCA  jurisdiction.  Traditional 
chemicals  not  excluded  from  TSCA  and 
produced  by  microorganism 
intermediates  are  subject  to  TSCA 
.section  5.  These  chemicals  produced  by 
microorganisms  are  subject  to  the  same 
requirements  and  procedures  as 
chemicals  product  by  other  means. 

EPA  discussed  its  approach  to 
microorganism  intermediates  and  their 
products  in  its  1984  Proposed  Policy 
Statement  (49  FR  50887,  50890; 
December  31, 1984). 

2.  Application  of  TSCA  section  5. 
TSCA  gives  EPA  comprehensive 
authority  to  regulate  chemical 
substances  and  mixtures  of  chemical 
substances  under  four  major  provisions. 
Section  4  authorizes  the  issuance  of 
rules  requiring  testing  of  chemicals. 
Section  6  authorizes  the  Agency  to  issue 
substantive  regulations  to  protect 
against  chemicals  that  present  an 
unreasonable  risk.  Section  7  authorizes 
protection  against  imminent  hazards. 
EPA  has  based  its  biotechnology 
rulemaking  efforts  on  section  5,  the 
other  major  TSCA  provision.  Section  5 
establishes  a  90-day  process  for  EPA  to 
screen  certain  chemical  substances 
before  they  are  produced.  Within  the  90 
days  following  receipt  of  notification, 
EPA  has  to  decide  whether  to  drop  the 
substance  from  further  consideration  or 
to  impose  controls. 

Section  5(a)  allows  EPA  to  require 
submission  of  a  notification  for  two 
types  of  microorganisms,  those  that  are 
considered  "new”  chemical  substances 
and  those  that  will  be  made  for  a 
“significant  new  use.”  In  both  cases, 
notification  is  not  triggered  by  a 
determination  that  a  risk  is  present.  Risk 
is  fully  considered  during  or  after  the 
screening  process.  Those  substances 
defined  as  “new  chemical  substances” 
are  automatically  subject  to  notice 
requirements.  Chemical  substances 
which  are  made  for  a  significant  new 
use  are  subject  to  notification  when  EPA 
issues  a  rule  for  the  particular 
substance. 

While  the  statute  TSCA  does  not 
distinguish  between  the  form  or  content 
of  the  notifications  for  new  substances 
or  new  uses.  EPA’s  current  regulatory 
program,  which  is  largely  applicable  to 
traditional  chemicals,  does.  The 
notification  for  a  new  chemical 
substance  is  called  a  premanufacture 
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notice  (PMN).  The  notification  for  a 
significant  new  use  is  called  a 
significant  new  use  notice  (SNUN).  For 
the  biotechnology  program,  however, 
EPA  is  proposing  to  refer  to  either  type 
of  notification  as  a  Microbial 
Commercial  Activity  Notice  or  MCAN. 

Notices  under  section  5(a)  are 
submitted  by  manufacturers  of  new 
chemical  substances,  and  by  persons 
who  manufacture  or  process  chemical 
substances  for  a  significant  new  use. 
TSCA  section  3(7)  defines 
“manufacture”  to  mean  import  into  the 
United  States,  production  or 
manufacture.  Thus,  the  word 
manufacture  as  used  in  this  preamble 
refers  to  importation  and  any  type  of 
production,  as  well  as  to  those  activities 
that  may  commonly  be  considered 
manufacture.  TSCA  section  3(10) 
defines  “process”  as  preparation  of  a 
substance,  after  its  manufacture,  for 
distribution  in  commerce. 

a.  Distinction  between  “commercial 
purposes"  and  “general  commercial 
use. "TSCA  section  5(i)  limits  section  5 
screening  to  activities  “for  commercial 
purposes.”  The  term  “commercial 
purposes”  applies  to  all  activities  that 
derive  actual  or  potential  commercial 
benefit  for  persons  associated  with  those 
activities.  This  includes  R&D  designed 
to  result  in  a  commercial  product, 

^  whether  or  not  a  product  is  actually 
developed.  A  discussion  of  various 
options  for  EPA  to  decide  what 
constitutes  commercial  purposes  under 
this  rule  appears  at  Unit  III.  A. 

These  rules  propose  different  review 
procedures  for  microorganisms  used  for 
commercial  R&D  and  for 
microorganisms  that  are  no  longer  in 
R&D  and  are  intended  for  commercial 
distribution.  In  order  to  distinguish 
between  commercial  R&D  and  other 
types  of  commercial  activity.  EPA  is 
describing  use  for  commercial  purposes 
beyond  R&D  as  “general  commercial 
use.” 

b.  Definition  of  “new."  The  term, 
“new  chemical  substance.”  is  defined  at 
TSCA  section  3(9)  as  a  substance  not  on 
the  TSCA  Inventory  of  Chemical 
Substances  (“Inventorj'”)  manufactured 
in  the  United  States.  Compilation  and 
publication  of  the  Inventory  is  a 
requirement  imposed  on  EPA  by  TSCA 
section  8(b).  When  EPA  completes 
review  of  a  new  substance,  the 
substance  is  placed  on  the  Inventory 
upon  EP.^’s  receipt  of  a  Notice  of 
Commencement  which  indicates  that 
production  has  begun.  At  this  point,  the 
substance  is  no  longer  new,  and 
subsequent  producers  do  not  have  to 
submit  PMNs. 

EPA  has  a  longstanding  policy  of  not 
explicitly  listing  on  the  Inventory 


unprocessed  naturally  occurring 
substances.  Instead,  these  substances  are 
considered  to  be  implicitly  included  on 
the  Inventory  (see  40  CFR  710.4(b)). 

Thus,  they  are  not  “new”  and  do  not 
require  PMNs. 

In  defining  what  constitutes  an 
unprocessed  naturally  occurring 
substance,  EPA  has  distinguished 
between  substances  isolated  from  nature 
using  more  or  less  mechanical  means 
and  those  isolated  from  nature  using 
more  sophisticated  forms  of  human 
intervention,  such  as  chemical 
reactions.  The  latter  substances  remove 
from  a  natural  product  something  that, 
by  itself,  does  not  exist  in  nature.  One 
example  is  that  natural  latex  extracted 
from  trees  is  a  naturally  occurring 
substance,  but  the  rubber  formed  after 
chemical  coagulants  are  added  is  not  (42 
FR  64589,  December  23, 1977). 

EPA  is  retaining  for  this  rulemaking 
its  interpretation  of  “new” 
microorganisms  as  discussed  in  the 
1986  Policy  Statement.  Under  that 
interpretation,  microorganisms  resulting 
from  deliberate,  intergeneric 
combinations  of  genetic  material 
constitute  “new”  microorganisms 
subject  to  PMN  requirements.  For  the 
purposes  of  the  Policy  Statement,  the 
Agency  defined  intergeneric 
microorganisms  as  those  formed  by  *■ 
deliberate  combinations  of  genetic 
material  from  source  organisms  in 
different  genera.  EPA  may  decide  to 
reconsider  its  interpretation  of  “new” 
microorganism  at  a  later  time  and  in 
aseparate  rulemaking.  EPA  requests 
comment  on  whether  it  should  explore 
alternative  interpretations  of  “new” 
microorganism. 

In  the  1986  Policy  Statement,  EPA 
excluded  from  the  definition  of  a  “new” 
microorganism,  those  microorganisms 
that  have  resulted  from  the  addition  of 
intergeneric  material  that  is  well- 
characterized  and  contains  only  non¬ 
coding  regulatory  regions  such  as 
operators,  promoters,  origins  of 
replication,  terminators,  and  ribosome¬ 
binding  regions.  EPA  is  also  proposing 
to  retain  this  exclusion  as  part  of  its 
interpretation  of  “new”  microorganism. 

In  the  course  of  implementing  the 
1986  Policy  Statement,  the  Agency 
recognized  That  it  had  to  develop 
additional  guidance  concerning  the 
definition  of  a  new  microorganism.  It 
became  apparent-that  a  policy  was 
needed  to  address  certain  genetic 
elements  which  can  be  transferred 
between  microorganisms  of  different 
genera.  These  are  termed  mobile  genetic 
elements  (MGEs)  and  include  plasmids 
and  transposons.  EPA  developed 
additional  guidance  concerning  whether 
microorganisms  modified  using  vectors 


that  contained  MGEs  or  parts  of  MGEs 
were  considered  nevy.  The  Agency 
indicated  that  the  major  consideration  is 
the  source  of  the  original  isolation  of  the 
MGE.  EPA  stated  that  microorganisms 
would  be  considered  “new”  and  thus 
subject  to  PMN  requirements,  if  the 
MGE  was  originally  isolated  from  a 
microorganism  in  a  genus  different  from 
the  recipient  genus.  Microorganisms 
would  be  considered  intrageneric,  and 
hence  not  subject  to  PMN  requirements, 
if  the  MGE  was  originally  isolated  from 
a  microorganism  in  the  same  genus  as 
the  recipient. 

The  Agency  has  adopted  this 
interpretation  for  reasons  of  regulatory- 
clarity  and  uncertainty  about  the 
possibility  of  the  resulting 
microorganism  exfiibiting  new  traits. 

For  example,  some  MGEs  may  contain 
genetic  material  that  normally  is  not 
expressed  in  one  microorganism  but. 
when  inserted  into  another 
microorganism,  may  be  expressed  and 
result  in  a  new  trait.  Since  the  Agency 
plans  to  continue  to  use  the  1986  Policy 
Statement  interpretation  of  “new”  to  be 
intergeneric  microorganisms,  the 
Agency  will  continue  to  use  this  MGE 
guidance  to  clarify  what 
microorganisms  would  be  subject  to 
TSCA  section  5  reporting.  EPA 
specifically  requests  comments  on 
whether  the  MGE  interpretation 
provides  appropriate  assistance  for 
determining  whether  a  microorganism  is 
intergeneric  or  whether  additional 
modifications  which  would  be  useful  in 
clarifying  which  intergeneric ' 
microorganisms  should  be  reported 
under  TSCA  section  5. 

c.  Significant  new  use.  EPA 
determines  a  use  is  a  significant  new 
use  by  issuing  a  rule.  The  rule  is  called 
a  significant  new  use  rule  or  SNUR. 
Section  5(a)(2)  sets  forth  some  of  the 
relevant  considerations  for  issuing  a 
SNUR.  The  considerations  generally 
include  changes  in  the  type  or  form  of 
exposure  to  a  substance.  Although  EPA 
is  not  proposing  any  specific  SNURs  in 
this  rulemaking.  EPA  is  proposing  to  set 
up  processes  for  issuing  SNURs  for 
microorganisms  if  needed  in  the  future.  . 
See  Unit  IV.C.  of  this  preamble  for  a 
discussion  of  the  proposed  SNUR 
processes. 

d.  Section  5  regulatory  mechanisms.  If 
the  90-day  period  provided  for  review 
of  a  PMN  or  SNUN  expires  and  EPA  has 
taken  no  action,  production  of  the 
substance  may  begin.  However,  within 
the  review  period,  EPA  may  prevent  or 
limit  production  of  the  substance  under 
section  5(e)  or  5(f).  Under  section  5(e) 
EPA  may  issue  an  order  prohibiting  or 
limiting  production  of  a  substance,  if 
the  Agency  determines  that  information 
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is  insufhcient  and  the  substance  may 
present  unreasonable  risk  or  its  use  may 
result  in  substantial  exposure.  If  the 
notification  submitter  objects,  the 
section  5(e)  order  does  not  take  effect 
emd  EPA  may  go  to  court  to  obtain  an 
injunction  to  accomplish  the  same  goals 
as  the  section  5(e)  order. 

Alternatively,  if  EPA  finds  that  a 
substance  presents  or  will  present  an 
unreasonable  risk,  the  Agency  may, 
under  section  5(f),  go  to  court  for  an 
order  restricting  or  prohibiting 
production  or  issue  an  administrative 
order  or  immediately  effective  rule  to 
accomplish  that  result. 

If  EPA  decides  subsequent  to 
Inventory  listing  that  further  oversight  is 
needed,  the  Agency  may  use  other 
provisions  of  TSCA.  These  could 
include  SNURs  or  other  rules  that 
would  require  testing  (TSCA  section  4), 
information  submission  (TSCA  section 
8)  or  substantive  restrictions  (TSCA 
section  6). 

e.  Exemptions  from  the  section  5 
notification  process.  Section  5(h) 
provides  for  certain  exemptions  from 
screening.  Three  are  relevant  to 
biotechnology.  Section  5(h)(1)  allows 
manufacturers  or  processors  of 
substances  only  for  test  marketing  to 
apply  to  EPA  for  an  exemption  from  full 
notification.  Unit  II.C.3.  of  this  preamble 
discusses  the  test  marketing  exemption 
(TME)  for  microorganisms. 

Section  5(h)(3)  provides  that  the 
.screening  mechanisms  do  not  apply  to 
substances  manufactured  or  processed 
only  in  “small  quantities”  for  R&D, 
provided  that  persons  engaged  in  R4D 
activities  for  a  manufacturer  are  notified 
of  any  risks  to  health  associated  with 
the  substance.  Section  5(h)(3)  authorizes 
EPA  to  define  by  rule  what  constitutes 
small  quantities  and  to  prescribe  the 
form  and  manner  of  risk  notification. 
EPA  is  proposing  a  small  quantities 
definition  that  is  limited  to  contained 
structure  R&D  uses  of  microorganisms. 
There  would  be  no  small  quantities 
exemption  for  microorganisms 
introduced  into  the  environment  during 
commercial  R&D,  thus  use  of  such 
microorganisms  must  be  reviewed.  This 
modification  is  described  at  Unit  U.D.  of 
this  preamble.  The  rationale  for  this 
modification  is  discussed  at  Unit  III.B. 
of  this  preamble. 

Section  5(h)(4)  allows  EPA  to  exempt 
new  substances  horn  all  or  part  of 
section  5  screening  requirements,  if  the 
Agency  determines,  by  rule,  that  such 
substances  will  not  present  an 
unreasonable  risk.  ^A  is  proposing  to 
use  section  5(h)(4)  to  exempt  certain 
categories  of  microorganisms  from 
screening  as  new  microorganisms. 
Additionally,  EPA  is  proposing  under 


section  5(h)(4)  to  allow  R&D 
introductions  of  microorganisms  into 
the  environment  on  the  condition  that 
EPA  has  approved  them  through 
expedited  review  of  information 
submitted  in  a  TSCA  Experimental 
Release  Application,  or  TERA.  The 
TERA  process  is  described  in  Unit  II.D. 
of  this  preamble.  EPA  is  also  proposing 
other  section  5(h)(4)  exemptions  for 
specific  microorganisms  and  classes  of 
microorganisms  as  described  in  Unit 
II.C.  of  this  preamble.  The  rationale  for 
all  exemptions  proposed  under  section 
5(h)(4)  api^rs  in  Unit  III.C.  of  this 
preamble. 

3.  Substantial  risk  notification. 

Section  8(e)  requires  reporting  by 
manufacturers,  processors  and 
distributors  who  come  across 
information  that  their  chemical 
substance  could  cause  a  “substantial 
risk.”  Section  8(e)  is  a  self- 
implementing  provision  of  TSCA.  Thus, 
if  a  manufacturer,  processor  or 
distributor  of  a  microorganism  finds 
applicable  information,  that  information 
must  be  .submitted  to  EPA.  Unit  IV.F.  of 
this  preamble  discusses  section  8(e)  in 
further  detail. 

4.  Applicability  of  TSCA  section  26. 
Section  26(c)  authorizes  EPA  to  take  any 
action  under  TSCA  for  a  category  of 
chemical  substances.  EPA  proposes  to 
use  this  authority  extensively  in  this 
rule.  The  reasons  for  grouping 
microorganisms  into  categories,  which 
include  new  microorganisms  used  for 
R&D  and  certain  new  microorganisms 
manufactured  for  general  commercial 
use,  are  explained  in  applicable 
sections. 

II.  Structure  of  the  Proposed  Rule 

This  portion  of  the  preamble 
discusses  the  major  provisions  of  these 
rules.  The  rationale  supporting  these 
provisions  follows  in  Unit  III.  Unit  II.A. 
describes  how  to  determine  whether 
reporting  is  required.  Unit  II.B. 
describes  general  administrative 
procedures  that  would  be  applicable  to 
all  notices  submitted.  To  facilitate 
understanding  of  this  proposed  rule, 
requirements  for  microorganisms 
manufactured  for  general  commercial 
use  are  discussed  separately  from  those 
for  microorganisms  used  for  commercial 
R&D.  Unit  II.C  describes  procedures 
applicable  to  microorganisms  which  are 
manufactured  for  general  commercial 
use.  Unit  n.D.  contains  a  similar 
description  of  procedures  applicable  to 
microorganisms  used  for  R&D. 

While  these  regulations  are  modelled 
after  and  incorporate  many  of  the 
procedures  in  the  existing  TSCA  ser.'tion 
5  screening  program  for  traditional 
chemical  substances  which  EPA  has 


operated  for  the  past  decade, 
modifications  have  been  made,  as 
appropriate,  to  address  the  specific 
characteristics  of  microorganisms.  In 
this  respect,  this  proposed  rule 
incorporates  well-established 
procedures  which  EPA  has  adopted  in 
previous  rulemakings.  The  procedures 
are  currently  contained  in  the  Code  of 
Federal  Regulations  (“CFR”)  at  parts 

720  (premanufacture  notification)  and 

721  (significant  new  use  notification 
requirements).  EPA  has  decided, 
however,  to  establish  a  new  part  in  the 
CFR  which  applies  specifically  to 
microorganisms.  EPA  believes  that 
placing  regulations  affecting 
microorganisms  screened  under  TSCA 
section  5  in  one  place,  part  725,  will  be 
more  convenient  and  efficient. 

EPA  has  only  made  changes  to  the 
procedures  in  parts  720  and  721  to  the 
extent  required  by  unique 
characteristics  of  microorganisms.  EPA 
is  therefore  not  soliciting  comment  on 
the  procedures  in  proposed  part  725 
that  are  incorporated  from  parts  720  and 
721. 

EPA  will  only  consider  comments  to 
the  extent  they  address  the  new 
procedures  and  requirements  in 
proposed  part  725. 

In  addition  to  a  preferred  approach  for 
certain  issues,  this  preamble  often 
contains  a  discussion  of  alternatives. 

EPA  solicits  public  comment  on  the 
preferred  approaches  and  the 
alternatives  discussed  in  this  document. 
Depending  on  public  comment  received 
on  the  various  proposals,  any  of  these 
alternatives  may  be  adopted  in  the  final 
rules. 

A.  Determining  Whether  Reporting  Is 
Required 

Manufacturers  or  processors  would 
follow  the  process  laid  out  below  to 
determine  whether  their  microorganism 
is  subject  to  reporting  and,  if  it  is,  how 
it  would  be  treated  under  this  proposed 
rulemaking.  They  must  first  determine 
whether  their  microbial  products  are 
subject  to  TSCA.  Subpart  A  of  part  725 
contains  the  regulations  applicable  to 
this  determination.  Many 
microorganisms  are  not  subject  to  the 
requirements  of  this  proposed  rule, 
because  they  are  statutorily  outside  the 
jurisdiction  of  TSCA.  Statutory 
jurisdiction  is  discussed  in  Unit  I.C  of 
this  preamble. 

1.  Determining  whether  a 
microorganism  is  new  or  subject  to  a 
SNUB.  After  manufacturers  of 
microorganisms  detetnine  that  their 
products  are  subject  to  TSCA,  they  must 
determine  whether  the  microorganisms 
are  new.  Section  725.3  defines  a  new 
microorganism  as  one  that  is  not 
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included  on  the  Inventory. 
Microorganisms  may  be  either 
implicitly  or  explicitly  included  on  the 
Inventory. 

a.  Implicit  inclusion.  In  its  1986 
Policy  Statement,  EPA  stated  that 
intergeneric  microorganisms  were  the 
only  microorganisms  that  would  not  be 
implicitly  included  on  the  Inventory.  As 
discussed  in  Unit  I.C.  of  this  preamble, 
EPA  will  continue  to  use  the  1986 
Policy  Statement  interpretation  for  this 
rulemaking. 

b.  Explicit  listing.  A  microorganism  is 
not  new,  if  it  is  explicitly  listed  or 
implicitly  included  bn  the  Inventory. 
Microorganisms  are  placed  on  the 
Inventory  if  they  have  been  previously 
manufactured  in  the  United  States  for 
general  commercial  use.  EPA  explicitly 
lists  microorganisms  that  it  has 
previously  reviewed,  after  it  is  informed 
that  production  has  begun  through 
receipt  of  a  Notice  of  Commencement  of 
Manufacture  (NOC)  (see  §  725.190).  If  a 
microorganism  is  not  considered  to  be 
implicitly  included  on  the  Inventory, 
the  public  Inventory  needs  to  be 
consulted  to  determine  whether  the 
microorganism  is  explicitly  listed. 
Microorganisms  may  also  be  explicitly 
listed  but  treated  as  confidential  and  not 
placed  on  the  public  Inventory. 

c.  SNUR  listing.  After  persons 
determine  that  their  microorganisms  are 
included  on  the  Inventory,  they  must 
then  check  to  see  if  the  microorganisms 
are  subject  to  a  SNUR.  Where 
appropriate,  microorganisms  subject  to 
SNURs  will  be  identified,  both  on  the 
Inventory  and  in  Subpart  M  of  part  725. 
The  SNUR  process  is  discussed  in  Unit 
IV.C.  of  this  preamble. 

2.  Consulting  EPA  when 
microorganism  identity  or  use  is 
confidential  or  uncertain.  Specific 
situations  arise  under  these  rules  when 
persons  would  need  to  consult  listings 
of  microorganisms  to  determine  whether 
a  particular  microorganism,  or  use  of  a 
microorganism,  is  subject  to  reporting. 
These  listings  include  the  Inventoiy; 
Subpart  M  of  part  725,  which  lists 
significant  new  use  rules;  and  §  725.239, 
which  lists  certain  microorganisms 
exempt  from  R&D  reporting  under  part 
725.  The  listings  are  explained  in  the 
text  of  the  regulation. 

There  would  be  two  specific 
circumstances  under  which  it  may  not 
be  possible  to  determine  whether  a 
particular  microorganism  is  listed.  First, 
the  actual  identity  or  use  may  be 
claimed  confidential  by  a  person  who 
originally  manufactured  or  processed 
the  microorganism.  In  this  case,  a  so- 
called  generic  name  or  use  would 
appear  on  the  public  Inventory,  and  the 
actual  identity  or  use  would  be  on  a 


confidential  listing  not  available  to  the 
public.  Unit  IV.D.  bn  Confidential 
Business  Information  (CBI)  explains  the 
generic  name  and  use.  The  second 
circumstance  would  be  that  a  non- 
confidential  identity  of  a  micrporganism 
may  not  he  precise  enough  for  a  person 
to  determine  whether  it  describes  a 
particular  microorganism  that  could  be 
subject  to  reporting.  This  circumstance 
may  arise  because  of  the  imprecision  of 
scientific  nomenclature  in  biology, 
particularly  in  microbiology,  or  because 
similarities  in  modified  genetic  material 
may  raise  questions  of  equivatency  (see 
Unit  IV.B.). 

To  assist  persons  in  determining  their 
reporting  obligations,  EPA  has 
established  a  procedure  whereby  a 
person  may  file  a  submission 
establishing  a  bona  fide  intent  to 
manufacture  or  process  a  microorganism 
and  request  that  the  Agency  determine 
whether  that  microorganism  is  on  the 
applicable  listing.  EPA’s  goal  is  to 
respond  in  30  days  to  the  request, 
informing  the  requestor  whether  there  is 
an  obligation  to  report  under  these 
regulations  (see  §  725.15).  This 
procedure  allows  EPA  to  ensure 
appropriate  reporting  while  maintaining 
the  confidentiality  of  legitimate  trade 
secrets.  This  is  a  well-established 
procedure  in  the  Agency’s  current 
regulations  on  TSCA  section  5  reporting 
(see  §§  720.25  and  721.11).  This 
preamble  w'ill  note  when  this  process, 
known  as  a  “bona  fide,”  applies. 

B.  General  Administrative  Procedures 

After  submitters  determine  that  they 
have  a  microorganism  subject  to  TSCA 
section  5,  they  must  determine  what 
type  of  submission  will  satisfy  their 
reporting  obligations.  The  first  decision 
is  whether  the  microorganism  will  be 
used  for  R&D  or  general  commercial  use. 
The  specifics  of  the  submission  and 
review  processes  for  general  commercial 
use  and  for  R&D  are  covered  in  Units 
II.C.  and  II.D.  of  this  preamble, 
respectively.  However,  some 
administrative  procedures  apply 
generally  to  all  microorganism 
submissions.  Therefore,  general 
administrative  procedures  are  discussed 
in  this  Unit. 

Subpart  B  of  part  725  contains 
administrative  procedures  generally 
applicable  to  all  submissions.  Most  of 
these  are  rather  mechanical,  such  as 
general  recordkeeping  requirements, 
proc^'dures  for  determining  whether 
submissions  are  complete  and  properly 
filed,  how  to  determine  when  the 
Agency  will  begin  the  review  period 
designated  for  a  particular  submission, 
and  under  what  circumstances  the 
Agency  or  the  submitter  may  suspend. 


extend,  or  terminate  a  review.  The  more 
important  administrative  procedures  are 
discussed  in  this  Unit. 

1.  Prenotice  consultation.  EPA 
recommends  that  potential  submitters 
begin  discussions  with  EPA  staff  early 
in  the  submission  planning  process  to 
identify  any  special  data  requests  and 
preliminary  concerns  that  may  be 
associated  with  the  microorganism.  This 
may  save  significant  time  later  in  the 
review  process.  Any  meetings  and 
relevant  written  communications  may 
be  claimed  confidential.  Persons  who 
are  unsure  as  to  whether  their 
microorganisms  are  subject  to  any  of  the 
requirements  of  part  725  should  consult 
with  EPA  before  preparing  any 
submission. 

With  reference  to  R&D,  EPA 
recognizes  that  research  proceeds 
through  various  stages.  Potential 
submitters  may  find  it  advantageous  to 
begin  discussions  with  EPA  as  early  as 
the  grant  proposal  stage,  even  though 
they  would  not  be  required  to  file  a 
submission  under  part  725  until  the 
latter  stages  of  their  research  program. 
Early  consultation  with  the  Agency 
could  assist  submitters  in  the  planning 
stages  of  their  research  program  in 
addition  to  providing  a  smoother 
submission  and  review  process. 

2.  Submission  process.  The  general 
requirements  pertaining  to  the 
submission  process  are  found  at 

§§  725.25  through  725.36. 

a.  Preparing  submissions.  The  data  to 
be  included  in  submissions  for 
microorganisms  would  be  different  from 
those  for  traditional  chemicals,  because 
microorganisms  may  pose  different  risks 
than  those  posed  by  traditional 
chemicals.  To  assist  persons  preparing 
submissions  under  this  proposed  rule, 
EPA  has  developed  a  special  guidance 
document  entitled  “Points  to  Consider 
in  the  Preparation  and  Submission  of 
TSCA  Notifications  for 
Microorganisms.”  At  this  time,  a  special 
form  has  not  been  developed  for 
microorganism  submissions.  Therefore, 
persons  preparing  microorganism 
submissions  should  follow  the  format 
outlined  in  the  guidance  document. 

This  document  is  available  from  the 
Environmental  Assistance  Division  (see 
the  address  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT 
Unit). 

The  regulatory  text  describes  the  type 
of  information  that  is  relevant  for  each 
specific  type  of  submission.  Submitters 
should  submit  all  reasonably 
ascertainable  information  which  they 
believe  will  assist  EPA  in  evaluating  the 
microorganisms,  including  information 
not  specifically  listed  that  submitters 
believe  will  be  useful  for  EPA’s  risk 
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assessment.  When  information  listed  in 
the  regulatory  text  is  not  submitted,  a 
brief  explanation  of  why  such 
information  is  not  available  or  not 
applicable  should  be  included. 

Prenotice  consultation  may  assist  in 
identifying  specific  information 
appropriate  for  a  submission. 

b.  Incomplete  submissions.  After  an 
initial  evaluation,  EPA  may  determine 
that  a  submission  is  incomplete  and  that 
the  review  period  cannot  begin  (see 
§  725.33  of  the  regulatory  text).  If  EPA 
finds  the  submission  incomplete,  EPA 
will  notify  the  submitter  within  30  days 
of  receipt  of  the  submission  and  will 
provide  the  submitter  with  an 
opportunity  to  provide  additional 
information.  If  the  submitter  promptly 
provides  additional  information 
sufficient  to  evaluate  the  effects  of  the 
microorganism,  the  evaluation  will  not 
be  delayed  beyond  time  for  a  reasonable 
consideration  of  the  new  information. 
Otherwise,  EPA  may  declare  the 
submission  incomplete  and  the  review 
period  w'ill  not  begin  until  EPA  receives 
the  necessary  information. 

3.  Review  process.  The  requirements 
pertaining  generally  to  the  review 
process  are  found  at  proposed  §§  725.40 
through  725.60. 

a.  Public  involvement.  EPA  is  aware 
that  there  is  considerable  public  interest 
in  the  review  of  submissions  involving 
new  microorganisms  and  is  committed 
to  keeping  the  process  as  open  as 
possible.  Following  receipt  of  a 
submission,  EPA  is  required  by  TSCA  to 
issue  a  notice  in  the  Federal  Register 
describing  the  submission  (see  §  725.40 
of  the  regulatory  text).  The  Federal 
Register  notice  would  include 
nonconfidential  information  on  such 
items  as  the  identity  of  the 
microorganism,  the  type  of  use, 
occupational  exposure,  production 
volume,  a  summary  of  test  data 
included  in  the  submission,  and  the 
submitter’s  identity.  If  microorganism 
identity  and  use  are  claimed 
confidential,  EPA  includes  generic 
descriptions  of  this  information  in  the 
Federal  Register  notice.  Unit  IV. D.  of 
this  preamble  discusses  confidentiality 
and  generic  descriptions.  EPA  would 
maintain  a  nonconfidential  copy  of  the 
submission  in  the  TSCA 
Nonconfidential  Information  Center  for 
public  inspection.  The  public  will  have 
an  opportunity  to  comment  on 
submissions  received  by  EPA.  The 
length  of  the  comment  period  may  be 
affected  by  the  need  to  hold  a  meeting 
of  experts  to  address  a  particular 
submission,  or  to  consider  novel 
scientific  issues  raised  by  the 
submission. 


b.  State  coordination.  EPA  has 
developed  comprehensive  procedures  to 
coordinate  reviews  of  submissions  and 
to  share  scientific  information  to  the 
fullest  extent  with  appropriate  State  and 
local  authorities.  For  example,  under 
EPA’s  current  procedures  for  review  of  • 
field  tests  under  the  1986  Policy 
Statement,  within  the  first  week  of 
receipt  of  a  submission,  an  EPA  review 
coordinator  contacts  by  telephone  the 
appropriate  regulatory  agencies  in  the 
State(s)  where  the  test  will  be  conducted 
to  inform  them  of  the  submission.  If 
requested,  a  nonconfidential  copy  of  the 
submission  is  mailed  to  the  State.  If  a 
site  visit  is  to  be  conducted,  EPA  staff 
contacts  State  and  EPA  regional 
personnel  early  in  the  review'  period  to 
begin  coordination  of  the  site  visit. 
Nonconfidential  reports,  assessments, 
and  public  comments  added  to  the 
Public  Docket  are  routinely  made 
available  to  State  personnel  upon 
request.  In  addition,  State  personnel 
receive  a  copy  of  EPA’s  draft  risk 
assessment,  and  comments  and 
concerns  raised  by  the  State(s)  are  given 
careful  attention  in  the  risk  assessment. 
At  the  conclusion  of  the  review  period, 
State  personnel  receive  a  copy  of  any 
document  which  addresses  the 
conditions  under  which  the  field  test 
can  be  performed. 

EPA  is  also  requiring  that  persons 
who  are  preparing  submissions  for  R&D 
activities  provide  evidence  of  having 
notified  appropriate  State  authorities 
(see  §  725.255  of  the  regulatory  text). 
Submission  of  copies  of  any 
correspondence  with  State  authorities 
concerning  the  proposed  field  trial,  for 
example,  would  satisfy  this 
requirement.  EPA  also  strongly 
encourages  such  submitters  to  inform 
communities  located  near  potential  test 
sites  of  their  plans  to  introduce 
microorganisms  into  the  environment. 

c.  Use  of  experts.  In  performing 
assessments,  EPA  intends  to 
supplement  its  staff  expertise  as 
necessary  by  using  experts  from  other 
government  agencies,  academia,  and 
other  independent  sources.  EPA 
assessments  may  be  reviewed  by  a 
subcommittee,  composed  of  scientists 
with  relevant  expertise,  of  EPA’s 
Biotechnology  Science  Advisory 
Committee  (BSAC)  at  a  public  meeting. 
Certain  portions  of  the  meetings  may  be 
closed  to  discuss  confidential  business 
information  (CBI).  EPA  will  consider  all 
BSAC  Subcommittee  recommendations 
in  its  final  decisions.  Procedures  have 
been  developed  to  ensure  that  experts 
contributing  to  EPA’s  biotechnology 
reviews  w'ill  not  have  conflicts  of 
interest. 


d.  Changes  to  the  review  process.  The 
review  period  starts  on  the  date  EPA 
determines  the  submission  is  complete 
and  runs  for  a  period  of  time  specified 
for  each  submission  type.  A  submitter 
may  voluntarily  withdraw  a  submission 
at  any  time,  or  suspend  the  review 
period  for  a  specified  period  of  time. 
Suspension  of  the  review  period  may  be 
beneficial  w'hen  questions  that  ari.se 
during  the  notice  review  period  require 
additional  time  to  address.  For  good 
cause,  EPA  may  extend  the  review 
period  up  to  a  total  of  the  length  of  time 
specified  for  each  type  of  submission. 

4.  Recordkeeping  and  compliance. 

The  requirements  for  recordkeeping, 
compliance,  and  inspections  are  found 
at  §§  725.65,  725.70,  and  725.75, 
respectively.  In  addition  to 
recordkeeping  requirements  generally 
applicable  to  all  submissions,  EPA  is 
proposing  recordkeeping  requirements 
specific  to  each  submission  type.  For 
certain  exemptions  from  full  reporting 
under  section  5,  the  recordkeeping 
requirements  are  a  key  part  of 
compliance  with  the  exemption. 
Compliance  and  inspection 
requirements  are  the  same  as  those  for 
traditional  chemicals. 

5.  Petitions  to  exempt  new 
microorganisms.  Provisions  for 
applications  to  request  exemptions  for 
new  microorganisms  from  the 
requirements  of  all  or  part  of  part  725 
are  found  at  §  725.67. 

C.  Reporting  General  Commercial  Use  of 
TSCA  Microorganisms 

This  Unit  discusses  who  is  subject  to 
microbial  commercial  activity  notice 
(MCAN)  reporting,  the  MCAN 
submission  and  review  process,  and 
exemptions  from  MCAN  reporting  for 
general  commercial  use. 

1.  Determining  whether  MCAN 
reporting  is  required.  Subpart  D  of  part 
725  would  require,  with  some 
exceptions,  submission  of  a  MCAN  by 
persons  who  intend  to  manufacture  or 
import  new  microorganisms,  and  by 
persons  who  intend  to  manufacture, 
import,  or  process  microorganisms  for  a 
significant  new  use.  A  MCAN  must  be 
submitted  90  days  before  manufacture, 
import,  or  processing  of  the 
microorganism  for  commercial 
purposes.  Because  EPA  has  a  separate, 
less  burdensome,  screening  process  for 
R&D  involving  microorganisms  (see 
Unit  Il.D.  of  this  preamble),  the  Agency 
expects  that,  in  general,  the  MCAN  will 
be  submitted  only  for  microorganisms 
for  general  commercial  use. 

2.  .MCAN  submission  and  review 
process — a.  MCAN  submission  process. 
The  purpose  of  EPA’s  review  of  MCANs 
would  be  similar  to  EPA’s  purpose  in 


45532 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Proposed  Rules 


reviewing  PMNs  and  SNUNs  submitted 
for  traditional  chemical  substances.  The 
purpose  of  a  MCAN  would  be  to  provide 
EPA  with  information  necessary  to 
identify  and  list  a  microorganism  on  the 
TSCA  Inventory  (if  the  microorganism  is 
new)  and  to  determine  whether  the 
microorganism  would  pose  an 
unreasonable  risk  to  human  health  or 
the  environment  EPA  must  conduct  a 
review  that  considers  all  the  reasonably 
ascertainable  information  on  potential 
human  health  and  environmental  effects 
of  a  microorganism.  The  information  to 
be  included  in  the  MCAN  is  listed  in 
§§  725.155  and  725.160  of  subpart  D. 
Submitters  must  develop  a  MCAN  that 
describes  the  characteristics  and 
construction  of  the  new  microorganism 
as  well  as  describing  conditions  of 
manufacture  and  use.  In  addition, 
submitters  must  reference  any 
published  literature  on  the 
microorganism  and  its  parental  strains 
and  submit  available  data  from 
laboratory,  greenhouse  studies,  and/or 
R&D  field  tests  using  the 
microorganism. 

b.  MCAN  review  process.  All  reviews 
of  microorganisms  will  follow 
established  administrative  steps  that  are 
the  same  for  ail  chemical  substances 
subject  to  90-day  review.  For  good 
cause,  EPA  may  extend  the  initial 
review  period  by  an  additional  90  days, 
for  a  total  of  180  days.  During  this  time 
the  microorganism  cannot  be 
manufactured  or  processed  for 
commercial  purposes. 

c.  Regulatory  decision.  EPA  may  reach 
one  of  three  decisions  during  the  review 
period  based  on  a  balancing  of  the  risks 
and  benefits  presented  by  the 
microorganism:  There  is  sufficient 
information  to  determine  that  the  risks 
will  not  be  imreasonable;  there  is 
sufficient  information  to  determine  that 
the  risks  are  unreasonable;  or  there  is 
insufficient  information  to  make  a 
reasoned  evaluation  of  risk,  and  the 
substance  may  present  an  unreasonable 
risk  or  there  may  be  significant  or 
substantial  human  or  environmental 
exposure  to  it. 

Unless  EPA  notifies  the  submitter  to 
the  contrary,  the  submitter  may  begin  to 
manufacture  and  use  the  microorganism 
at  the  end  of  the  90-day  period. 
However,  if  the  information  available  is 
insufficient  to  reasonably  evaluate  the 
risk  and  the  substance  may  present  an 
unreasonable  risk,  EPA  may  issue  an 
order  under  TSCA  section  5{e)  to  limit 
or  prohibit  the  manufacture,  processing, 
distribution  in  commerce,  use,  or  ■ 
disposal  of  the  microorganism.  In  the 
past,  EPA  has  found  it  useful  to 
negotiate  with  submitters  to  develop 
consent  orders,  sparing  both  the 


submitter  and  EPA  the  legal  proceedings 
that  may  be  involved  in  a  unilaterally 
issued  order.  Under  a  consent  order,  the 
submitter  generally  agrees  to  develop 
additional  information  or  to  accept 
certain  restrictions  in  return  for 
permission  to  proceed  with  its  plans  to 
manufacture  or  import  the  substance. 

In  the  situation  where  EPA  decides 
that  risks  will  be  unreasonable,  it  may 
use  TSCA  section  5(f)  to  require 
measures  to  reduce  risks  to  an 
acceptable  level  as  a  condition  of 
manufacture  and  use.  Alternatively, 

EPA  may  prohibit  manufacture  or  use, 
if  there  are  no  measures  available  or 
practicable  to  sufficiently  reduce  the 
risk. 

3.  Exemptions  from  MCAN  reporting. 
Persons  intending  to  manufacture  new 
microorganisms  for  general  commercial 
use  may  not  have  to  submit  a  MCAN 
prior  to  commencing  manufacture,  if  the 
microorganisms  they  intend  to  use 
qualify  for  exemptions  from  MCAN 
reporting.  This  unit  discusses  one 
exemption  developed  for  traditional 
chemicals  that  will  not  be  applied  to 
microorganisms  and  two  exemptions 
that  are  applicable  to  microorganisms. 

a.  Low  volume  exemption.  EPA  has 
previously  promulgated  rules  providing 
for  an  exemption  from  the  notification 
requirements  of  section  5  of  TSCA  for 
new  chemical  substances  produced  for 
general  commercial  use  in  volumes  less 
than  1,000  kilograms  per  year  (see  40 
CFR  723.50).  This  exemption  requires 
applicants  to  submit  a  notice  to  EPA  21 
days  before  manufacture  begins  to 
provide  the  Agency  an  opportunity  to 
review  the  chemical.  EPA  believes  that 
this  exemption  is  inappropriate  for 
microorganisms,  which  have  the  ability 
to  reproduce,  disseminate,  and  transfer 
genetic  material.  EPA  is  therefore 
proposing  to  amend  §  723.50  to  state 
that  the  exemption  provisions  of  that 
section  do  not  apply  to  microorganisms. 

b.  Test  marketing  exemption.  Test 
marketing  activities  usually  involve 
limited  sale  or  distribution  of  a 
substance  within  a  predetermined 
period  of  time  to  determine  its 
competitive  value  when  its  market  is 
uncertain.  EPA  is  required  by  TSCA 
section  5(h)(6)  to  grant  or  deny  the  test 
marketing  exemption  (TME)  no  later 
than  45  days  after  receipt  of  an 
application.  Subpart  F  of  part  725 
proposes  the  requirements  for  obtaining 
a  Tl^.  These  requirements  are  adopted 
verbatim  firom  §  720.38,  the  Agency 
regulations  that  currently  apply  to  all 
chemicals  substances. 

In  general.  EPA  suggests  that 
manufacturers  who  intend  to  test  market 
new  microorganisms  file  a  MCAN  rather 
than  a  request  for  a  TME.  However, 


there  may  be  situations  in  which  this 
exemption  may  be  appropriate,  such  as 
for  microorganisms  which  were 
previously  reviewed  by  EPA  at  the  R&D 
stage.  EPA  encourages  anyone  who  is 
considering  requesting  a  TME  for  a  new 
microorganism  to  begin  prenotice 
consultation  as  early  as  possible,  so  that 
EPA  can  determine  if  it  would  have 
sufficient  information  to  determine  that 
the  test  marketing  activities  would  not 
present  an  unreasonable  risk. 

c.  Tiered  exemption  for  general 
commercial  use.  Under  TSCA  section 
5(h)(4),  EPA  is  proposing  to  exempt 
from  MCAN  requirements  certain  new 
microorganisms  manufactured  for 
general  commercial  use  which  it  has 
determined  will  not  present  an 
unreasonable  risk.  Subpart  G  of  part  725 
contains  the  conditions  for  this 
exemption,  which  consists  of  two  tiers, 
each  based  on  certain  criteria  discussed 
below.  The  rationale  for  this  exemption 
appears  in  Unit  III.C.7.  of  this  preamble. 
Microorganisms  produced  under  this 
exemption  would  not  be  listed  on  the 
Inventory. 

(i)  Tier  I.  Manufacturers  meeting  Tier 
I  requirements  will  be  completely 
exempt  from  review  by  EPA.  They 
would  submit  a  one-time  certification 
statement  to  EPA  30  days  prior  to  the 
first  use  of  a  microorganism  eligible  for 
a  Tier  I  exemption.  The  conditions  for 
this  exemption  are  listed  at  §  725.424. 
The  statement  must  include  information 
identifying  the  manufacturer  or 
importer,  the  location  of  the  facility 
involved,  and  a  statement  certifying  that 
the  manufacturer  complies  with  all  the 
criteria  required  for  the  Tier  I 
exemption.  Information  in  the  statement 
may  be  claimed  confidential.  A 
certification  would  be  required  for  the 
first  use  of  an  eligible  recipient 
microorganism  at  a  specific  facility. 
Subsequent  uses  of  the  same  recipient 
microorganism  at  the  same  facility 
would  not  require  additional 
certification,  so  long  as  the 
manufacturer  complied  with  the  other 
Tier  I  exemption  conditions. 

(ii)  Tier  11.  Manufacturers  meeting  the 
requirements  at  proposed  §  725.428  may 
submit  an  exemption  request  to  EPA  45 
days  prior  to  use  of  the  microorganisms, 
if  they  believe  that  containment 
conditions  other  than  those  listed  at 
proposed  §  725.422  would  still  allow 
the  requirements  of  the  exemption  to  be 
met  (see  §  725.455  of  the  regulatory 
text).  Information  included  in  such  a 
submission  may  be  claimed 
confidential.  Submitters  must  certify  in 
the  request  that  they  have  complied 
with  the  requirements.  EPA  would 
approve  or  deny  an  exemption  request 
within  45  days  and  could  impose 
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restrictions  to  ensure  that  the 
microorganisms  would  not  present  an 
unreasonable  risk  (see  §  725.470  of  the 
regulatory  text). 

(iii)  Criteria  for  the  exemption.  Three 
conditions  are  placed  on  the  Tier  I  and. 
Tier  II  exemptions.  The  recipient 
microorganisms  must  be  listed  at 
proposed  §  725.420,  the  introduced 
genetic  material  must  meet  certain 
requirements,  and  performance-based 
criteria  for  containment  and  inactivation 
of  the  new  microorganisms  are  to  be 
used. 

(A)  Recipient  microorganisms.  EPA  is 
proposing  that  new  microorganisms 
certified  to  be  developed  using  a 
recipient  species  or  strain  listed  at 
proposed  §  725.420  would  qualify  for 
the  tiered  exemption. 

(B)  Introduced  genetic  material.  The 
introduced  genetic  material  used  to 
modify  the  recipient  microorganisms 
must  be  well  characterized,  limited  in 
size  to  the  genetic  material  required  to 
perform  the  intended  function,  and 
poorly  mobilizable  (see  §  725.421  of  the 
regulatory  text).  Further  explanation  of 
these  terms  appears  in  Unit  III.C.7.  of 
this  preamble.  In  addition,  genetic 
material  which  encodes  for  all  or  part  of 
the  toxins  listed  in  proposed 

§  725.421(d)  may  not  be  used  to  modify 
any  recipient  microorganism. 

(C)  Containment  and  inactivation. 

EPA  is  also  proposing  performance- 
based  criteria  for  limiting  exposures. 
These  criteria  would  have  to  be  used  for 
the  Tier  I  exemption,  because  EPA 
would  not  review  these  activities  prior 
to  production.  For  the  Tier  II  exemption, 
because  the  containment  and 
inactivation  controls  would  be  reviewed 
in  the  exemption  request,  the  criteria 
would  serve  as  guidance  for  submitters. 
Proposed  §  725.422  lists  the  criteria  for 
containment  and  inactivation  at  a 
facility. 

(iv)  Exemption  applications.  Using 
the  provisions  in  proposed  §  725.67, 
individuals  may  submit  an  application 
under  section  5(h)(4)  requesting  that  a 
recipient  microorganism  be  added  to  the 
exempt  list.  Submitters  may  request  an 


exemption  with  different  conditions. 

EPA  would  evaluate  the  request  using 
appropriate  procedures  under  section 
5(h)(4). 

D.  Reporting  Rd-D  Activities  for  TSCA 
Microorganisms 

This  Unit  discusses  EPA’s  proposal 
for  which  microorganisms  are  subject  to 
R&D  reporting  and  recordkeeping, 
exemptions  from  R&D  reporting,  and  the 
TSCA  experimental  release  application 
(TERA)  submission  and  review  process. 

1.  Overview  of  considerations  for 
determining  whether  a  researcher  has 
TSCA  section  5  obligations  for  RS-D 
activities.  Persons  planning  to  conduct 
R&D  activities  involving  new 
microorganisms  subject  to  TSCA  may  be 
subject  to  these  rules.  While  any 
researcher  may  submit  a  complete 
MCAN  as  required  for  general 
commercial  use,  EPA  is  proposing  a 
number  of  exemptions  from  MCAN 
reporting  that  reduce  researchers’ 
reporting  obligations  under  TSCA 
section  5.  All  R&D  activities  are  eligible 
for  reporting  using  the  TERA  process 
w'hich  is  discussed  below.  However, 

EPA  expects  that  the  TERA  will  be  used 
primarily  for  environmental 
experiments.  Laboratory  and  other 
research  in  contained  structures  would 
more  likely  comply  with  certain 
recordkeeping  requirements  provided 
under  TSCA  section  5(h)(3)  in  the  rule. 
Finally,  certain  research  may  be  exempt 
from  TSCA  section  5,  because  EPA  has 
determined  review  is  unnecessary 
altogether  or  it  is  appropriate  to  defer  in 
whole,  or  in  part,  to  another  Federal 
agency. 

The  series  of  considerations  to  be 
used  to  determine  TSCA  section  5 
obligations  for  R&D  activities  is 
displayed  in  chart  form  in  Figure  1 
below.  The  following  paragraphs 
summarize  the  steps  on  Figure  1. 

The  first  three  steps  list  the  issues  that 
must  be  addressed  for  determining  if 
any  substance  is  subject  to  TSCA 
section  5  reporting,  whether  for  general 
commercial  use  or  for  R&D  activities. 
The  subsequent  steps  are  employed  to 


determine  R&D  obligations.  Determining 
whether  an  R&D  activity  is  subject  to 
TSCA  jurisdiction  and  whether  the 
microorganism  is  intended  for 
commercial  purposes  are  discussed 
below  in  Units  II.D.2.a.  and  2.b., 
respectively.  Determining  whether  a 
microorganism  is  “new”  for  the 
purposes  of  TSCA  section  5  is  discussed 
in  Unit  I.C.  of  this  preamble. 

If  researchers  have  determined  that 
their  R&D  activities  are  subject  to  TSCA 
jurisdiction,  are  intended  for 
commercial  purposes,  and  involve  new 
microorganisms,  their  R&D  activities 
will  he  subject  to  some  obligations 
under  TSCA  section  5.  Researchers 
would  then  proceed  through  the 
remainder  of  the  questions  to  determine 
their  reporting  status.  They  would  first 
determine  whether' their  R&D  activities 
are  eligible  for  the  contained  structures 
exemption.  This  determination  is 
discussed  below  in  Unit  II.D.2.C. 

The  next  question  deals  with  other 
agencies.  An  R&D  activity  that  is  eligible 
for  the  contained  structures  exemption 
may  also  be  subject  to  the  authority  of 
another  Federal  agency.  Overlapping 
jurisdiction  for  R&D  conducted  in 
contained  structures  is  discussed  below 
in  Unit  II.D.2.d. 

If  the  R&D  activity  does  not  qualify  for 
the  contained  structures  exemption, 
TERA  reporting  would  next  need  to  be 
considered.  However,  EPA  is  also 
proposing  in  this  rulemaking  a  category 
of  specific  microorganisms  that  are 
exempt  from  TERA  reporting.  Thus, 
researchers  who  are  not  eligible  for  the 
contained  structures  exemption  and/or 
for  deferral  to  another  agency  may 
qualify  for  a  specific  TERA  exemption. 
The  determination  of  whether  the 
research  qualifies  for  a  TERA  exemption 
is  discussed  below  in  Unit  II.D.2.e. 

Figure  1  shows  the  four  distinct  types 
of  TSCA  section  5  obligations  existing 
for  R&D  activities.  The  reporting 
requirements  for  each  of  these 
obligations  are  discussed  below  in  Units 
II.D.3.  and  4.  The  corresponding 
paragraphs  are  noted  on  the  following 
Figure  1. 
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2.  Specifics  for  determining  eligibility 
for  US'D  exemptions.  The  five  points 
which  researchers  must  consider  in 
order  to  determine  their  TSCA  section  5 
obligations  for  R&D  are  discussed  in  this 
paragraph. 

a.  Determination  that  the  Rd-D  activity 
is  subject  to  TSCA  jurisdiction. 

Statutory  jurisdiction  is  discussed  in 
Unit  I.C.  of  this  preamble.  As  noted  in 
that  Unit,  uses  of  some  microorganisms 
are  specifically  excluded  from  TSCA 
section  5.  because  they  are  subject  to 
other  statutes.  Uses  that  are  not 
specifically  excluded  are  subject  to 
TSCA.  When  developing  the  initial 
TSCA  Inventory,  EPA  indicated  that 
undifferentiated  uses  of  chemical 
substances  would  be  subject  to  TSCA 
(42  FR  64585,  December  23. 1977).  In 
the  1986  Policy  Statement,  EPA  stated 
that  unless  the  uses  were  explicitly 
excluded  by  TSCA,  “all  microorganisms 
produced  for  environmental,  industrial, 
or  consumer  uses  are  potentially 
regulable  under  TSCA”  (51  FR  23324, 
June  26, 1986).  Thus,  EPA  would 
consider  that  R&D  activities  involving 
new  microorganisms  where  researchers 


are  unsure  of  the  final  use  would  be 
subject  to  TSCA  section  5.  This  would 
include  microorganisms  in  early  stages 
of  research,  where  the  researchers  have 
not  determined  a  specific  commercial 
application  of  the  microorganism.  As 
noted  in  Unit  II.B.  of  this  preamble, 
researchers  who  are  uncertain  of  the 
status  of  their  microorganism,  for  any 
reason,  should  consult  EPA  regarding 
their  TSCA  section  5  obligations. 

b.  Determination  that  the  R&D  activity 
is  intended  for  commercial  purposes. 
TSCA  section  5  covers  only  uses  of  new 
microorganisms  for  commercial 
purposes.  EPA  discusses  its 
interpretation  of  commercial  R&D  in 
Unit  III.  A.  of  this  preamble.  The  Agency 
is  proposing  three  alternative 
interpretations  of  commercial  purposes. 
Depending  on  public  reaction  to  the 
alternative  interpretations  discussed  in 
this  proposal,  the  interpretation  of 
commercial  R&D  could  differ  from  one 
R&D  activity  to  another  in  a  final  rule, 
if  public  comment  supports  different 
interpretations  for  different  types  of 
R&D  activities. 


c.  Determination  that  the  R&D  activity 
is  eligible  for  the  contained  structures 
exemption.  This  exemption  would  most 
likely  apply  to  research  performed  in 
contained  structures  such  as  pilot 
fermentation  plants,  greenhouses, 
laboratories,  and  certain  bioreactors 
used  for  waste  treatment.  The  term 
“structure”  is  defined  in  proposed 

§  725.3.  Research  involving  intentional  ~ 
testing  of  microorganisms  in  the 
environment  would  not  be  eligible  for 
this  exemption.  Requirements  for  the 
exemption  are  in  section  3  of  this  Unit. 
The  rationale  for  this  exemption  is 
discussed  in  Unit  III.B.  of  this  preamble. 

d.  Determination  that  oversight  of  the 
R&D  activity  is  also  subject  to  the 
authority  of  another  Federal  agency. 

Some  R&D  activities  may  be  subject  to 
the  authority  of  another  Federal  agency 
in  addition  to  EPA.  Where  there  is 
overlapping  jurisdiction  for  R&D 
activities  that  are  eligible  for  the 
contained  structures  exemption,  EPA 
proposes  to  defer  to  the  other  Federal 
agency  which  has  authority  for 
oversight  over  such  activities.  This 
would  apply  to  researchers  who  are 
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receiving  funding  from  the  other  Federal 
agency,  which  requires  that  researchers 
comply  with  the  "NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules”  ("NIH  Guidelines”)  in  order 
to  receive  funding.  Researchers  who  are 
voluntarily  complying  with  the  NIH 
Guidelines  but  are  not  actually  receiving 
funding  from  a  Federal  agency  would 
not  be  eligible  for  the  deferral. 

e.  Determination  that  specific 
microorganisms  are  exempt  from  TERA 
reporting.  EPA  is  proposing  exemptions 
from  TERA  reporting  for  certain  new 
microorganisms  derived  from  the 
microorganisms  Bradyrhizobium 
japonicnm  and  Rhizobium  meliloti.  R&D 
involving  these  microorganisms 
performed  in  accordance  with  specified 
conditions  would  be  exempt  from 
review.  Additional  microorganisms  may 
be  exempted  by  rule  under  section 
5(h)(4),  as  EPA  gains  familiarity  with 
them.  Unit  1I1.C.5.  of  this  preamble 
discusses  the  rationale  for  this 
exemption. 

3.  Requirements  necessary  for 
eligibility  for  exemptions  from  TERA 
reporting.  Once  researchers  have 
determined  which  exemptions  their 
R&D  activities  are  eligible  for.  they  must 
determine  their  specific  TSCA  section  5 
obligations.  Proposed  §§  725.232 
through  725.239  specify  the 
requirements  for  each  of  the  exemptions 
from  TERA  reporting. 

a.  The  contained  structures 
exemption — (i)  R&D  subject  to  another 
Federal  agency.  R&D  activities  which 
are  eligible  for  the  contained  structures 
exemption  (see  §  725.234(a)  and  (c)  of 
the  regulatory  text)  but  are  also  subiet.-t 
to  the  oversi^t  of  another  Federab 
agency  will  be  exempt  from  the 
requirements  of  TSCA  section  5.  If 
^researchers  comply  with  the  other 
agency’s  requirements,  there  will  be  no 
EPA-specific  requirements  (see 
§  725.232  of  the  regulatory  text). 

(ii)  R&D  not  subject  to  another 
Federal  agency.  This  document 
proposes  that  R&D  eligible  for  the 
contaiired  structures  exemption  but  not 
sub)ect  to  another  Federal  agency  must 
be  conducted  in  accc»dance  with 
proposed  §§  725.234  (containment  and 
recordkeeping)  and  725.235  (employee 
notification).  Although  researchers  that 
comply  with  these  provisions  are  not 
required  to  report  to  EPA  under  TSCA 
.section  5,  the  recordkeeping  and 
employee  notification  requirements 
would  apply  and  would  be  enforceable 
by  EPA. 

There  are  two  types  of  standards  in 
§§  725.234  and  725.235.  The  employee 
notification  standards  of  §  725.235  are 
taken  directly  from  current  regulations 
in  §§  720.36  arul  721.47,  and  are  the 


same  as  those  for  traditional  chenucal 
substances.  Section  725.234  contains 
general  research  standards  but  adds 
some  provisions  that  apply  specifically 
to  microorganisms.  However,  these 
additional  provisions  are  minor  changes 
to  EPA’s  current  requirements  for  the 
research  exemption,  and  these 
provisions  should  be  standard  practices 
for  research  activities  involving 
microorganisms. 

Specincally,  the  small  quantities 
exemption  for  traditional  chemical 
substances  requires  research  to  be 
conducted  by,  or  directly  under  the 
supervision  of,  a  technically  qualified 
individual  (TQI).  This  is  a  requirement 
under  EPA’s  current  regulations  at 
§§  720.36  and  721.47.  Section  725.234 
applies  the  same  requirement  to 
microorgani^s  eligible  for  the 
contain^  structures  exemption. 

Section  725.234  states  tlmt  the  TQI 
must  select  appropriate  measures  to 
control  release  of  the  research 
microorganism,  write  a  brief  description 
of  the  reasons  for  choosing  the  measures 
and  ensure  maintenaiKe  of  records  to 
document  rcHitine  use  of  the  selected 
controls,  hi  addition,  the  choice  of 
control  measures  must  be  certified  by  an 
authorized  official  of  the  institution  at 
which  the  research  is  conducted. 

Finally,  EPA  may  request  that  the 
records  be  sent  to  EPA  for  review. 
Subsequent  to  such  review,  EPA  may  in 
some  circumstances  offer 
recommendations  to  modify  control  or 
documentation  measures.  In  what  EPA 
anticipates  would  be  rare  occurrences, 
EPA  might  order  the  researcher  to 
modify  controls  or  documentaticm 
measures.  Failure  to  comply  with  such 
an  order  would  result  in  loss  of 
eligibility  for  the  exemption  for  the 
specific  R&D  activity. 

For  those  researchers  who  are 
voluntarily  complying  with,  but  are  not 
subject  to,  the  NIH  Guidelines,  the 
requirements  of  the  contained  structures 
exemption  could  be  met  by  having  the 
principal  investigators  serve  as  the  TQIs 
(see  §  725.234(b)  of  the  regulatory  text) 
and  keep  records  indicating  that  they 
abide  by  the  NIH  Guidelines. 

b.  Exemption  from  TERA  reporting  for 
specific  microorganisms.  In  order  to  be 
exempt  from  both  TERA  reporting  and 
MCAN  reporting,  persons  using  the 
exemptions  for  microorganisms  listed  in 
§  725.239  must  comply  with  the  general 
requirements  for  the  exemption  listed  in 
§  725.238  as  well  as  any  specific 
requirements  listed  in  §  725.239.  Similar 
to  its  proposal  for  the  tiered  exemptkm 
for  general  commercial  use  discussed  in 
Unit  II.C..  EPA  is  proposing  to  place 
restrictions  on  the  recipient 
microorganisms,  the  introducwl  geiretic 


material,  and  the  conditicHis  of  usr  (.see 
§  725.239  of  the  r^pilatory  text). 

4.  TERA  submission  and  review 
process.  EPA  is  proposing  to  establish 
the  TERA.  which  is  an  aMnreviated 
notification  process  for  environmental 
testing  of  new  microorganisms. 

a.  TERA  submission  process.  Sections 
725.255  and  725J160  detail  specific 
information  that  should  be  submitted 
with  a  TERA.  The  basic  microorganism 
identity  information  is  the  same  as  that 
for  the  MCAN.  Other  information 
requested  specifically  addresses  the 
proposed  R&D  activity  and  therefore  is 
not  as  extensive  as  the  MCAN 
information. 

b.  TERA  review  process.  EPA’s  goal  is 
to  review  TERAs  in  60  days  (see 

§  725.270  of  the  regulatory  text).  For 
good  cause,  EPA  could  extend  the  initial 
TERA  review  period  by  an  additional  60 
days,  for  a  tot^  of  120  days  (see  §  725.56 
of  the  regulatory  text).  Dim  to  the  small 
number  of  experiments  that  have  been 
conducted  and  the  uncertainty 
concerning  field  tests  that  Involve  new 
microorganisms,  EPA  expiects  that 
initial  TCRA  reviews  may  take  closer  to 
120  days.  EKiring  the  prenotice 
consultation,  EPA  would  estimate  for 
the  submitter  whethw  the  review  is 
likely  to  require  closer  to  120  days  or  60 
days. 

Generally,  EPA  believes  that  approval 
of  TERAs  in  60  days  or  less  would  be 
possible  for  field  tests  that  are  similar  to 
previously  reviewed  field  tests  (for 
example,  use  of  the  same  w  similar 
microorganisms,  modificatkms  to  a 
previous  test,  or  change  in  geograpdiic 
conditions).  When  novel  circumstances 
are  presented  in  a  TERA,  however,  EPA 
may  need  to  extend  the  review  p>erk>d 
in  order  to  complete  its  review.  Sp>ecific 
examples  of  extension  for  good  cause 
would  include  the  need  for  a 
subcommittee  meeting  of  the 
Biotechnolo^  Science  Advisory 
Committee  to  supplentent  Agency 
expertise  or  the  need  to  coordinate 
review  with  other  Federal  agencies. 
When  EPA  coordinates  the  review  of  a 
microorganism  with  another  Federal 
agency,  the  review  pieriod  would 
automatically  be  extended  to  the  length 
of  the  other  agency’s  review,  to  allow 
the  two  agencies  to  coordinate  reviews 
and  decisionmaking.  TERA  submitters 
may  not  proceed  with  their  field  trials 
until  EPA  has  provided  written 
approval  of  the  TERA  submission.  As 
soon  as  EPA  completes  its  review, 
however,  researchers  will  be  able  to 
start  their  lest  immediately  opwn 
notification  from  EPA. 

c.  Regulatory  decision.  EPA  will 
approve  a  TERA  if  it  determines  that  the 
(!X]9eriment(s)  will  not  present  an 
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unreasonable  risk  to  human  health  or 
the  environment.  If  the  submission  is 
approved,  EPA  may  negotiate  with  the 
submitter  a  TERA  Agreement,  which 
would  be  legally  binding  on  all  parties 
and  would  set  out  any  conditions 
governing  the  conduct  of  the  specific 
field  trial  (see  §  725.270  of  the 
regulatory  text).  The  TERA  Agreement 
could  include  provisions  for 
maintaining  restrictions  on  the  use  of 
the  test  site  after  the  completion  of  the 
test.  This  may  require  the  submitter  to 
make  appropriate  arrangements  with  the 
owner  of  the  test  site,  in  cases  where  the 
submitter  does  not  own  the  test  site.  If 
EPA  concludes  that  the  proposed  R&D 
activity  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment,  EPA  will  deny  the  TERA 
and  will  provide  reasons  for  the  denial 
in  writing.  Section  725.288  provides  for 
revocation  or  modification  of  TERA 
approvals  following  the  receipt  of 
additional  information. 

5.  Options  for  oversight  of  R&D 
activities — a.  Range  of  options  possible. 
EPA’s  intent  in  offering  a  variety  of 
alternatives  for  oversight  of  R&D 
activities  was  to  provide  a  flexible 
process  which  tailored  oversight  to  the 
level  of  risk.  In  developing  TSCA 
section  5  obligations  for  R&D  activities 
using  new  microorganisms,  EPA  looked 
at  a  range  of  options.  These  fall  on  a 
continuum  ranging  ft-om  an  option 
which  would  exempt  all  R&D  activities 
under  a  small  quantities  exemption 
similar  to  the  exemption  for  traditional 
chemicals  to  an  option  which  would 
require  TERA  reporting  f6r  all  R&D 
activities,  including  those  conducted  in 
laboratories  and  other  contained 
structures. 

As  discussed  in  Unit  III.B.  of  this 
preamble,  because  microorganisms  can 
multiply  and  spread  beyond  the  site  of 
introduction,  EPA  must  redefine  the 
small  quantities  definition  applied  to 
traditional  chemicals.  EPA  developed 
the  TERA  process,  because  it  believes 
that  review  of  environmental  uses  of 
microorganisms  should  begin  during  the 
R&D  stage.  At  the  same  time,  EPA  does 
not  believe  that  all  microorganisms  used 
in  all  R&D  activities  should  be  subject 
to  TERA  reporting.  Neither  of  the 
extreme  options  seemed  appropriate  to 
EPA  for  coverage  of  R&D,  because  they 
.would  not  be  tailored  to  potential  risk. 
Thus,  EPA  chose  an  intermediate 
approach. 

In  keeping  with  the  goals  of  the 
Coordinated  Framework.  EPA  has 
included  in  its  proposed  option 
opportunities  to  address  overlapping 
jurisdiction  with  other  Federal  agencies. 
EPA  has  attempted  to  balance  the 
Coordinated  Framework’s  goal  to  reduce 


duplicative  oversight  with  TSCA  section 
5’s  goal  to  screen  for  potential 
unreasonable  risks.  As  discussed  in  Unit 
III.B.  of  this  preamble,  in  developing  its 
requirements  for  the  contained 
structures  exemption,  EPA  selected  an 
approach  which  recognized  the 
diversity  of  microorganisms  which 
would  be  used  in  research  and  therefore 
left  to  the  researcher  the  choice  of 
appropriate  containment  and 
inactivation  controls.  Additionally,  in 
order  to  keep  the  TERA  process  flexible, 
EPA  has  developed  a  provision  allowing 
microorganisms  tested  in  the 
environment  to  be  exempted  from  TERA 
reporting  as  the  Agency  gains  more 
familiarity  with  them. 

EPA  requests  comments  on  its 
proposed  option  for  R&D  activities  for 
TSCA  microorganisms.  In  particular, 
EPA  would  like  to  know  whether 
commenters  feel  that  the  flexibility 
provided  by  the  various  exemptions 
available  under  the  proposed  option 
counterbalances  the  complexity  of  the 
approach.  The  public  may  suggest  other 
options  along  the  continuum,  providing 
those  options  also  meet  the  intent  of 
TSCA  and  adequately  protect  public 
health  and  the  environment  from 
unreasonable  risks.  In  addition  to  the 
proposed  option,  when  EPA  prepares  its 
final  rule,  it  will  consider  the  variety  of 
options  along  the  continuum  discussed 
above,  as  well  as  options  suggested  by 
the  public. 

b.  Specific  alternative  for  low  risk 
field  tests.  EPA  realizes  that  there  are  a 
variety  of  possible  options  along  the 
continuum  discussed  above.  Although 
EPA  has  decided  that  case-by-case 
review  is  important  for  many 
microorganisms  intentionally  tested  in 
the  environment,  EPA  recognizes  that 
there  will  be  low  risk  field  tests  that 
w'ould  not  require  TERA  review.  For 
this  reason,  some  have  suggested  an 
alternative  exemption  for  certain  R&D 
releases.  This  alternative,  which  is 
similar  to  the  R&D  contained  structures 
exemption  in  that  it  would  be 
dependent  on  determinations  made  by  a 
TQI,  would  apply  to  certain  low  risk 
field  tests  and  would  be  included  with 
the  exemptions  which  are  part  of  the 
proposal  for  coverage  of  R&D  activities 
under  TSCA  section  5.  Like  the 
proposed  exemption  for  R&D  in 
contained  structures,  this  alternative 
would  contain  requirements  for 
documentation  and  recordkeeping  by  a 
TQI  and  certification  by  an  authorized 
•  company  official.  It  would  also  provide 
for  EPA  to  inspect  records  and  order 
changes,  if  necessary. 

Under  this  alternative,  a  company 
planning  a  small-scale  field  test  w'hich 
meets  the  eligibility  requirements  for 


the  exemption  would  have  the  option  of  | 

submitting  a  TERA  for  review  by  EPA  or  I 

submitting  a  notice  with  the  | 

determination  that  the  field  test  | 

qualified  for  the  exemption.  The 
alternative  includes  a  number  of  | 

requirements  which  are  intended  to  | 

minimize  the  likelihood  of  inconsistent  I 

determinations.  I 

The  TQI  would  be  expected  to  make  | 

the  determination  that  the  new 
microorganism  was  eligible  for  the  > 

exemption,  based  on  the  following:  (1) 

The  test  site  must  be  10  acres  or  less  of 
land,  (2)  tbe  parent  microorganism(s) 
must  have  a  history  of  safe  use,  and  (3) 
the  introduced  genetic  material  must  be 
limited  in  size,  well-characterized,  free 
of  certain  nucleotide  sequences,  and  ! 

poorly  mobilizable.  Further  explanation 
of  the  terms  in  (3)  appears  in  Unit 
III.C.7.  of  this  preamble. 

In  determining  that  the  parent 
microorganism  has  a  history  of  safe  use. 

EPA  would  expect  researchers  to  be  able 
tq  classify  taxonomically  the 
microorganism  and  to  evaluate  its 
relationship  with  closely  related 
microorganisms  which  may  have  a 
potential  for  adverse  effects  on  human 
health  or  the  environment.  Information 
on  the  potential  for  the  microorganism 
to  cause  adverse  effects  on  human 
health  and  the  environment  should  be 
evaluated. 

EPA  recognizes  that  a  determination 
that  a  microorganism  has  a  history  of 
safe  use  involves  a  balancing  of  various 
factors.  This  determination  should  be 
premised  on  the  researcher’s  prediction 
of  the  behavior  of  the  microorganism 
based  on  experience  with  its  use.  The 
more  information  the  researcher  has  on 
the  behavior  of  the  microorganism  (for 
example,  the  ability  to  establish, 
compete,  and  survive  in  the 
environment),  the  better  the  researcher 
can  estimate  the  safety  of  the  field  test. 

In  conducting  their  risk  assessment, 
researchers  should  consider  the  scale, 
since  the  tests  must  be  conducted  on  10 
acres  or  less  of  land. 

An  additional  requirement  for  this 
alternative  exemption  w'ould  be  that  an 
official  having  authority  to  represent  the 
organization  (e.g.,  the  Chief  Executive 
Officer,  the  General  Counsel)  certifies 
that  the  determination  has  been  made 
by  a  TQI  and  is  considered  to  be  the 
official  position  of  the  organization.  The 
official  would  also  be  required  to  state 
that  the  organization  accepts  full 
liability  for  all  potentially  harmful 
consequences  of  the  field  test.  To  show 
that  relevant  considerations  had  been 
evaluated,  a  TQI  would  be  required  to 
prepare  a  written  analysis  to  be  kept  in 
the  company’s  records.  These  records 
would  be  kept  for  5  years  from  the  date 
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of  the  field  test,  with  EPA  retaining  the 
right  to  review  the  records  upon  request. 
In  lieu  of  a  TQI,  the  analysis  could  he 
performed  by  a  third  party  review  group 
with  relevant  scientific  expertise  (i.e., 
ecological  expertise)  as  exemplified  by 
the  Institutional  Biosafety  Committees 
(IBCs)  described  in  the  NIH  Guidelines. 

Following  the  TQI’s  determination, 
the  researcher  would  be  required  to 
submit  a  short  notice  to  EPA.  providing 
the  organization  name  and  address,  a 
summary  of  the  new  microorganism  and 
the  proposed  field  test,  the  name  of  the 
TQI.  and  the  official  certification, 
including  the  liability  stat^nent.  EPA 
would  have  45  days  to  determine 
whether  to  require  submission  of  a 
TERA  before  the  reseanJier  could 
conduct  the  planned  field  test. 

EPA  requests  ccmiments  on  this 
alternative  approach  for  low  risk  field 
tests.  In  particular,  EPA  would  like  to 
know’  whether  there  are  other  criteria 
which  would  be  appropriate  for 
defining  a  category  of  tow  risk  small- 
scale  field  tests  and  what  additional 
guidance  would  be  needed  for 
researciiers  to  utilize  sutch  an  approach. 
The  rationale  for  this  alternative 
exemption  is  discussed  in  Unit  III.C  of 
this  preamble. 

III.  Rationale  for  Proposed  Reporting 
Mechanisms 

A.  Research  for  Commerciat  Purposes 

1.  Introduction,  TSCA  section  5(i), 
while  it  limits  all  section  5  screening  to 
activities  for  commercial  purposes,  has 
had  little  practical  effect  on  research 
using  traditional  chemicals,  because  of 
the  research  exemption.  However, 
because  this  proposed  rule  would  place 
more  requirements  on  research  with 
microorganisms  than  on  research  with 
,  traditional  chemicals,  EPA  believes  it 
should  provide  its  current  view  on  the 
applicability  of  the  commercial 
purposes  limitation  to  this  proposed 
rule. 

As  a  preliminary  matter,  there  is  no 
difficulty  in  determining  when  any 
chemical  substance,  including  a 
microorganism,  is  being  manufactured 
or  processed  for  a  commercial  purpose 
after  the  R&D  stage.  It  is  clear  when  a 
PMN  is  required  or  when  a  MCAN 
would  be  required  at  general 
commercial  use. 

Research  on  traditional  chemicals  is 
not  generally  affected  by  the  commercial 
purposes  limitation,  because  EPA's 
current  regulatory  definition  of  small 
quantities  for  R&D  using  traditional 
chemicals  (any  amounts  reasonably 
necessary  for  research)  at  §  720.3 
effectively  exempts  research  with  these 
chemicals  from  section  5  screening. 


However,  as  noted  in  Unit  III3.  of  this 
preamble,  these  rules  propose  a  small 
quantities  definition  for 
microorganisms;  and  this  definition, 
because  it  would  recognize  the  ^ility  of 
microorgianisms  to  reproduce,  would 
differ  from  the  d^nition  for  traditional 
chemicals.  A  researcher  utilizing 
microorganisms,  therefore,  may  need  to 
consider  what  constitutes  a  commercial 
purpose. 

Research  involving  microorganisms 
used  in  contained  structures  would  be 
considered  “small  quantities  solely  for 
research  and  development”  as  defined 
at  §  725.3  of  the  regulatory  text. 

Although  EPA  expects  the  requirements 
for  this  contained  structures  exemption 
simply  to  reflect  cranmon  practices,  a 
researcher  may  have  to  evaluate 
whether  research  conducted  in 
contained  structures  is  commercial.  The 
contained  structures  exemption  would 
not  apply  to  field  testing  of 
microorganisms  because  of  the  ability  of 
living  microorganisms  to  reproduce  and 
spread  in  the  environment  (see  Unit 
III.B.  of  this  preamble).  As  a  result 
researchers  will,  in  all  cases,  need  to 
decide  which  environmental  testing  is 
commercial. 

EPA  wishes  to  emphasize  that  any 
coverage  of  research  under  this 
proposed  rule  should  not  duplicate 
appropriate  oversight  by  other  Federal 
authorities.  As  explain^  in  Unit  IILCS. 
of  this  preamble,  contained  research 
appropriately  overseen  by  other  Federal 
agencies  would  be  exempt  from  EPA 
oversight,  because  EPA  believes  such 
research  does  not  present  an 
unreasonable  risk.  As  a  practical  matter, 
therefore,  while  testing  conducted  at 
institutions  that  do  not  normally 
consider  themselves  commercial 
(academic  and  non-profit  institutions) 
could  theoretically  commercial  under 
intCTpretations  discussed  in  this  Unit, 
EPA  anticipates  that  other  parts  of  these 
rules  will  exempt  miich  of  the  research 
from  EPA  oversight. 

2.  Public  comments.  During 
development  of  regulations  on 
biotechnology,  EPA  has  received 
numerous  public  comments  that  differ 
substantially  on  oversight  of  research. 

Of  particular  concern  has  been  the 
appropriateness  of  EPA  review  based  on 
the  status  of  an  activity  as  commercial 
rather  than  on  its  potential  risk. 

Comments  argue  that  there  is  no 
reason  to  suspect  any  difference' in  risk 
between  commercial  ot  noncommercial 
research.  Thus,  if  a  university  and  a 
business  release  the  same 
microorganism  in  similar  settings,  both 
should  subject  to  oversight. 

On  the  other  hand,  comments  s^iggest 
there  may  be  risk  differences.  Some 


argue  that  a  commercial  enterprise  is 
more  likely  to  be  careful  than  a 
noncommercial  instituticm  due  to 
concern  for  liability.  Others  argue  that 
academic  research^  are  more  likely  to 
be  concerned  with,  and  aware  of,  the 
need  to  consider  health  and 
environmental  safety  issues  and  that 
commercial  entities  may  be  willing  to 
take  shortcuts  in  the  interest  of  reducing 
costs. 

Other  commcmts  complain  that 
increased  government  regulations  may 
have  a  deleterious  effect  on  academic 
research,  because  it  may  be  more 
difficult  for  pure  resean^i  institutions  to 
comply.  Buidens  that  are  relatively 
minor  for  a  business  could  be  major  for 
a  university  or  an  individual  researt Jier. 

Comments  have  also  indicated  that  a 
number  of  practical  difficulties  increase 
the  burden  on  research  institutions.  For 
example,  increasingly  complex  and 
intermingled  financial  arrangements  in 
the  biote^nology  field  have  emerged  as 
universities  seek  funding  from 
businesses.  These  arraitgements  may 
result  in  universities  fx^octing 
product  development  for  money  or 
equipment  donations  from  business. 
Undue  burdens  to  academic  researchers 
can  result  from  requirements  that 
research  which  is  funded  by  a 
commercial  entity  be  distinguished  from 
that  funded  by  a  noncommercial  entity, 
particularly  when  a  university  may  pool 
its  funds  from  various  sources. 

Finally,  even  though  an  academic 
research  institution  may  engage  in 
product  development  tor  a  bu^ness,  the 
institution  may  not  be  engaging  in  a 
commercial  activity  for  its  own  benefit. 
For  example,  a  university  may  use 
income  from  a  commercial  entity  to 
improve  its  teaching  and  its  ability  to 
increase  knowledge.  Industry  could  be 
an  important  source  of  income  for 
upgrading  equipment  used  for  teaching. 

The  remainder  of  this  Unit  dkscusses 
EPA’s  view  of  the  law  and  policy  and 
responds  to  these  public  comments. 

3.  EPA ’s  view  of  the  ktw  as  it  applies 
to  commercial  activities  at 
noncommercial  institutions.  EPA 
wishes  to  make  it  clear  that  the 
interpretations  discussed  in  this  Unit 
are  consistent  with  interpretations  in 
current  regulations.  That  is,  a 
cmnmercial  activity  is  one  undertaken 
with  the  purpose  of  obtaining  an 
immediate  or  eventual  commercial 
advantage.  This  is  the  common  thread 
in  §  720.3lr)  which  defines 
“manufacture  or  import  tor  commercial 
purposes”  and  §  721.3  which  defines 
“process  for  commercial  purposes.” 
Similarly,  §  720.30(i)  provides  that 
“non-commercial  research  and 
development”  consists  of  activities 
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conducted  by  academic,  government,  or 
independent  not-for-profit  organizations 
“unless  the  activity  is  for  eventual 
commercial  purposes.” 

All  reseaitm  conducted  directly  by  a 
commercial  entity  is  clearly  for 
commercial  purposes,  as  was  decided  in 
The  Dow  Chemical  Company  v.  EPA, 

605  F.2d  673  (3d  Cir.  1979). 

Consequently,  if  a  business  directly 
funds  a  research  activity  for  product 
development,  the  activity  is  for 
commercial  purposes,  regardless  of  the 
location.  A  business  may  not  avoid 
review  by  simply  funding  research  at  an 
academic  institution. 

In  section  5,  Congress  distinguished 
between  commercial  and 
noncommercial  activities  and*  thus, 
expected  them  to  be  treated  differently. 
Although  the  statute  has  no  definitive 
explanation  as  to  what  this  distinction 
means,  it  does  not  appear  to  have  been 
risk-based.  EPA  believes  that  Congress 
did  not  provide  a  definitive  explanation 
and  therefore  left  to  the  Agency’s 
discretion  the  balancing  of  competing 
interests.  TSCA  section  2(b)  states  that 
it  is  the  policy  of  the  United  States  that 
TSCA  authority  should  be  exercised  so 
as  not  to  “impede  unduly  or  create 
unnecessary  economic  barriers  to 
technological  innovation,”  while 
fulfilling  the  primary  purpose  of 
assuring  that  innovation  does  not 
present  unreasonable  risks. 

If  EPA  considers  that  section  5 
provides  a  screening  mechanism,  as 
opposed  to  a  direct  regulatory 
mechanism,  EPA  has  an  indication  why 
the  commercial  purposes  limitation 
applies.  Under  other  TSCA  provisions. 
EPA  may  regulate  without  regard  to  a 
commercial  purposes  limitation.  For 
example,  the  commercial  purposes 
limitation  does  not  apply  to  EPA’s 
authority  under  TSCA  section  6  to 
prohibit  or  limit  manufacture, 
processing,  or  distribution  in  commerce 
of  chemical  substances  if  the  Agency- 
finds  that  the  particular  activities 
present  an  unreasonable  risk. 

By  providing  a  commercial  purposes 
limitation  for  EPA  to  cover  early  phases 
of  product  development.  Congress 
recognized  the  need  for  EPA  to  balance 
the  competing  interests  of  fostering 
innovation  and  protecting  human  health 
and  the  environment  from  unreasonable 
risk.  In  balancing  these  interests,  EPA 
could  construe  the  commercial  purposes 
limitation  to  exclude  relatively  few 
activities  during  screening  to  cover  a 
broad  range  of  risk  possibilities. 
Therefore,  the  broadest  meaning  of 
commercial  purposes  would  miss 
hardly  any  research. 

4.  Alternative  interpretations  affecting 
which  activities  at  noncommercial 


institutions  will  be  considered 
commercial.  Any  of  the  three  alternative 
interpretations  of  commercial  purposes 
set  forth  below,  as  well  as  any  other 
interpretation  that  is  suggested  by 
public  comment  and  meets  the  intent  bf 
TSCA  and  adequately  protects  public 
health  and  the  environment  from 
unreasonable  risks,  may  be  adopted  by 
the  Agency  in  its  final  rule.  Regardless 
of  the  alternative  chosen,  EPA  would 
encourage  researchers  to  voluntarily 
consult  with  EPA  to  find  out  if  EPA 
considers  their  research  to  be 
commercial. 

a.  Indicia  of  commercial  purposes. 

The  usual  way  to  interpret  a  statutory 
term  of  art  like  “commercial  purposes” 
would  be  to  look  for  indicia  of 
commercial  intent.  This  is  what  EPA 
does  in  its  TSCA  section  5  program  for 
traditional  chemicals.  The  Agency  has 
not  provided  any  detailed  public 
discussion  of  what  these  indicia  may  be 
for  traditional  chemicals,  but  because 
the  Agency  will  be  reviewing  R&D 
activities  in  its  biotechnology  program, 
a  discussion  of  these  indicia  for  the 
biotechnology  program  is  appropriate. 

While  EPA  may  develop  a  general 
discussion,  no  ejdiaustive  list  of 
commercial  indicia  can  be  developed  a 
priori.  If  EPA  adopts  this  approach,  the 
commercial  indicia  would  apply  to  R&D 
in  laboratories  and  other  contained 
structures,  as  well  as  to  intentional 
testing'in  the  environment.  Some 
environmental  testing  of  new 
microorganisms  would  not  be  screened, 
because  it  would  not  be  for  commercial 
purposes. 

EPA  acknowledges  that 
noncommercial  institutions  may  find  it 
difficult  to  trace  funding  for  particular 
activities  or  to  decide  whether  an 
activity  is  commercial  or  not.  However, 
EPA  supports  this  alternative,  under  the 
theory  that  the  burdens  of  reporting  to 
EPA  are  costs  of  doing  business  for  any 
organization  that  wants  the  benefits  of 
commercial  financing.  In  addition.  EPA 
believes  that  reporting  at  the  research 
stage  under  this  proposed  rule  does  not 
impose  an  unnecessary  burden  on 
innovation  and  that  the  indicia 
described  below  would  be  consistent 
with  the  intent  of  TSCA.  There  are  two 
general  categories  of  commercial  indicia 
for  activities  at  nonprofit  institutions; 
one  involves  industry  involvement, 
either  directly  or  indirectly;  the  other 
does  not. 

(i)  Direct  industry  involvement.  As 
noted  above,  any  direct  industry 
involvement  in  an  activity  at  a 
noncommercial  institution  is  for 
commercial  purposes.  Examples  of 
direct  commercial  funding  include 
situations  in  which  a  commercial  entity 


contracts  directly  with  a  university,  or 
gives  a  conditional  grant  where  the 
commercial  entity  holds  patent  rights, 
or  establishes  a  joint  venture  where  the 
commercial  entity  holds  patent  or 
licensing  rights. 

(ii)  Indirect  industry  involvement. 
Indirect  benefits  to  the  commercial 
entity  are  not  as  clear.  For  example,  a 
commercial  entity  may  give  a  gift  to  a 
research  institution  with  no  limits  on 
the  use  of  the  funds  or  research  results. 
However,  since  the  funds  originated 
from  a  commercial  source,  a  commercial 
purpose  may  nonetheless  exist.  Other 
indirect  relationships  between 
commercial  and  noncommercial  entities 
need  to  be  considered.  For  example,  a 
commercial  entity  may  guarantee  a 
university  bank  loan  for  research,  a 
faculty  member  associated  with 
biotechnology  research  may  have  a 
financial  interest  in  a  biotechnology 
company,  research  may  be  conducted  at 
a  science  park  jointly  owned  by  a 
university  and  commercial  enterprises. 

(iii)  No  industry  involvement.  If  there 
is  no  industry  involvement,  EPA  needs 
to  look  at  the  intent  of  the  individual 
researcher  or  institution. 

Entrepreneurial  faculty  members  may 
obtain  financial  rewards  from  their  ow-n 
inventions.  Some  may  take  out  personal 
patents  or  derive  personal  income.  The 
university  may  benefit  from  the  patents 
or  may  sell  products  or  services 
commercially,  for  example,  to  farmers. 
Because  products  may  be  sold  to 
consumers,  EPA  is  inclined  to  consider 
these  activities  commercial.  However,  if 
profits  are  used  to  support  research  or 
improve  teaching  facilities,  EPA  may 
recognize  a  case  for  considering  the 
activity  not  to  be  commercial. 

EPA  could  also  consider  activities 
supported  by  Federal  or  State 
government  to  be  commercial.  Many  of 
these  government  activities  are  designed 
to  foster  economic  benefits  for  particular 
groups,  such  as  farmers.  Also,  the 
government  may  support  university 
centers  for  technology  transfer  to 
industry.  The  issue  may  be  ’ 

philosophical,  regarding  whether 
government  economic  activities  benefit 
individuals  or  the  general  welfare.  EPA 
believes  there  are  legitimate  arguments 
for  either  view. 

Finally,  EPA  may  consider  all 
activities  at  a  nonprofit  institution  to  be 
commercial  if  any  activity  is.  Thus,  if  a 
company  finances  one  activity  at  the 
university,  all  of  the  university’s 
research  may  be  considered  commercial. 
If  a  university  has  an  equity  interest  in 
a  biotechnology  company  or  a  faculty 
member  is  associated  with  a  firm,  all  the 
university’s  research  activities  may  be 
considered  commercial.  This 
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interpretation  is  supported  by  the  fact 
that  commercial  activities  free  resources 
for  noncommercial  activities. 

If  EPA  interprets  all  these  situations 
strictly,  for  practical  purposes,  almost 
all  research  could  be  commercial.  EPA 
notes  for  comment,  however,  not-for- 
profit  institudons  that  obtain  self¬ 
generated  funds  through  charitable  or 
religious  donations  and  government 
grants  for  pure  research  to  identify 
health  or  environmental  hazards.  These 
situations  may  not  be  commercial  under 
any  circumstances. 

Regardless  of  the  alternative  chosen 
for  environmental  research,  EPA  would 
base  its  interpretation  of  commercial 
purposes  for  research  qualifying  for  the 
contained  structures  exemption  on  the 
broad  set  of  indicia  discussed  under  this 
first  alternative,  in  light  of  its  belief  that 
EPA  requirements  for  contained 
commercial  R&D  are  similar  to 
requirements  placed  on  academic 
researchers  by  the  NIH  Guidelines.  See 
Unit  III.B.  of  this  preamble.  Therefore, 
the  second  and  third  alternatives  would 
apply  only  to  research  which  does  not 
qualify  for  the  contained  structures 
exemption. 

b.  All  environmental  research  is 
commercial.  Because  of  the  ability  of 
microorganisms  to  reproduce, 
disseminate  and  spread  and  the  features 
of  intentional  testing  in  the 
environment,  EPA  believes  it  should 
propose  another  interpretation  to 
address  such  testing.  Under  this 
interpretation,  all  intentional  testing 
outside  of  contained  structures  would 
be  commercial.  This  interpretation 
would  avoid  the  most  significant 
problem  identified  by  comments,  which 
is  that  there  is  no  real  difference  in  risk 
between  research  conducted  by  industry 
and  by  noncommercial  entities. 

As  discussed  more  fully  in  Unit  III.B. 
of  this  preamble,  microorganisms 
function  differently  than  other  chemical 
substances.  Because  R&D  involving  the 
introduction  of  new  microorganisms 
into  the  environment  involves  greater 
uncertainty  than  R&D  involving  use  of 
microorganisms  under  contained 
conditions,  EPA  believes  that  a  different 
position  is  warranted  for  intentional 
testing  of  microorganisms  in  the 
environment. 

Because  the  TERA  burden  is 
structured  to  be  minimal,  EPA  believes 
I  reporting  will  not  seriously  restrict 
academic  R&D.  In  fact,  this 
j  interpretation  of  commercial  purposes 

j  in  some  respects  could  lessen  the 
I  burden  on  universities,  because  they 

j  will  not  have  to  separate  their  industry 
funding  from  other  funding  that  they 
may  not  consider  commercial. 


While  considering  all  environmental 
releases  to  be  cofhmercial  may  seem 
contrary  to  the  usual  view,  the  actual 
status  of  funding  for  the  biotechnology 
industry  supports  this  interpretation. 
Research  relationships  in  biotechnology 
are  pervasive  and  take  many  forms. 
According  to  an  Office  of  Technology 
Assessment  (OTA)  report, 

in  recent  years,  the  rapid  proliferation  of 
collaborations  in  biological  research, 
involving  partnerships  between  universities, 
industry  and  government,  has  greatly 
extended  the  frequency,  scope  and  visibility 
of  such  activities.  Attempts  to  commercialize 
biological  techniques  have  occurred  at  an 
accelerated  rate  when  compared  to  other 
fields,  involving  a  greater  range  of 
commercial  application  than  discoveries  in 
most  other  disciplines.  (Ref.  4,  page  13). 

Even  the  United  States  government  is 
involved,  under  the  Technology 
Transfer  Act,  in  the  commercialization 
of  biotechnology,  having  developed  a 
technology  transfer  policy  between 
universities  and  industry  with  the  goal 
of  developing  commercially  useful 
products.  Nonprofit  foundations  also 
participate  in  activities  for  commercial 
purposes,  often  to  finance  other 
nonprofit  activities. 

c.  Rebuttable  presumption  of 
commercial  activity.  The  same 
arguments  for  the  option  that  all 
environmental  releases  are  commercial 
support  the  rebuttable  presumption 
option.  The  rebuttable  presumption  is 
also  supported  by  the  need  to 
distinguish  commercial  and 
noncommercial  activities  under  TSCA. 
The  above  discussion  of  commercial 
indicia  indicates  the  types  of  evidence 
that  a  researcher  may  present  to  rebut 
the  presumption.  However,  EPA 
believes  that  this  option  would  be 
burdensome  to  researchers,  because  it 
would  require  them  to  maintain 
evidence  concerning  sources  of  funding 
for  each  environmental  experiment. 

EPA  also  believes  that  this  approach 
would  be  less  protective  of  public 
health  and  the  environment,  because  it 
does  not  adequately  address  uncertainty 
about  the  behavior  of  new 
microorganisms  in  the  environment. 

d.  Voluntary  consultation.  EPA 
recognizes  that  regardless  of  the 
interpretation  of  commercial  purposes 
adopted  for  the  final  rule,  it  will  be 
difficult  to  apply  any  one  interpretation 
in  all  cases.  For  this  reason,  EPA  would 
encourage  persons  who  believe  that  they 
are  engaging  in  non-commercial  R&D  to 
voluntarily  consult  the  Agency  before 
initiating  testing  of  microorganisms  that 
would  be  considered  new  if  used  for 
commercial  purposes. 


B.  Exemption  for  Research  in  Contained 
Structures 

This  Unit  explains  EPA’s  reasons  for 
exempting  from  section  5  screening  R&D 
activities  performed  under  conditions . 
that  would  minimize  the  number  of 
microorganisms  emitted,  or  where 
appropriate  prevent  emission  of 
microorganisms  from  structures  such  as 
pilot  fermentation  facilities, 
greenhouses,  and  laboratories.  The  R&D 
reporting  process  is  discussed  in  Unit 
II.D.  of  this  preamble. 

1.  Background.  The  statutory 
authority  for  this  exemption  is  TSCA 
section  5(h)(3).  Section  5(h)(3)  exempts 
from  section  5  screening  chemical 
substances  manufactured  or  processed 
in  small  quantities  solely  for  R&D,  and 
directs  EPA  to  define  small  quantities 
by  rule.  Accordingly,  proposed  §  725.3 
provides  that  R&D  activities  involving 
microorganisms  would  qualify  for  the 
section  5(h)(3)  exemption  when  these 
activities  are  conducted  under 
conditions  designed  to  meet  appropriate 
standards  of  containment  and  when 
employees  are  notified  of  risks.  Some 
R&D  activities  which  are  eligible  for  the 
contained  structures  exemption  may 
also  be  subject  to  the  jurisdiction  of 
another  Federal  agency.  In  these  cases, 
EPA  proposes  to  defer  to  the  authority 
of  the  other  Agency.  The  rationale  for 
this  proposed  deferral  is  discussed  in 
Unit  III.C.3.  of  this  preamble. 

2.  Difficulties  in  ensuring  that 
microorganisms  used  for  R&D  will  not 
increase  beyond  small  quantities.  EPA’s 
current  regulations  for  traditional 
chemicals  at  §  720.3(cc)  define  “small 
quantities  solely  for  R&D”  as  those 
quantities  that  are  "not  greater  than 
reasonably  necessary  for  ...  [R&D] 
purposes.”  This  definition  of  small 
quantities  for  R&D  has  been  appropriate 
for  traditional  chemical  substances, 
because  these  chemicals  do  not  have  the 
ability  to  increase  their  own  volume  or 
amount.  To  the  extent  a  finite  amount 
of  a  traditional  chemical  released  during 
an  experiment  may  leave  a  test  site,  it 
will  only  be  diluted  in  the  environment. 

Living  microorganisms  are  not, 
however,  subject  to  these  same 
limitations.  Microorganisms  may 
reproduce  and  increase  beyond  the 
number  initially  introduced,  may 
establish  in  the  environment  (i.e., 
develop  a  self-sustaining  population), 
and  may  spread  beyond  the  test  site. 
Thus,  what  begins  as  a  small,  localized 
population  of  microorganisms  may 
become  a  large,  widespread  population. 
Even  if  certain  microorganisms  do  not 
exhibit  the  ability  to  reproduce,  increase 
in  number,  establish,  and  spread  beyond 
the  test  site,  they  may  be  capable  of 
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passing  some  of  their  traits  to  other 
microorganisms  in  the  environment. 

These  other  microorganisms  may,  in 
turn,  multiply,  establish,  spread  and 
subsequently  |>ass  the  acquired  trait  to 
other  microorganisms.  This  could  result 
in  widespread  propagation  of  the  trait, 
and  exposure  of  a  number  of  different 
environments  to  novel  traits. 

These  abilities  of  living 
microorganisms  render  the  general 
definition  of  small  quantities  that 
applies  well  to  traditional  chemicals 
invalid  for  microorganisms.  If  the 
definition  develop^  for  traditional 
chemicals  w'as  applied  to  living 
microorganisms,  EPA  would  not  review 
microorganisms  until  they  were 
produced  for  general  commercial  use. 
New  microorganisms  could  be  released, 
with  no  EPA  review,  during  R&D  testing 
in  the  environment,  perhaps  numerous 
times,  and  could  become  established 
and  spread.  This  would  defeat  the 
purpose  of  TSCA,  which  is  designed  to 
permit  EPA  to  review  chemical 
substances  before  they  become  widely 
disseminated. 

Consequently,  a  determination  of 
what  constitutes  small  quantities  for 
microorganisms  requires  that  more 
factors  be  taken  into  consideration  than 
are  considered  for  traditional  chemicals. 
These  factors  revolve  around  the 
probability  that  a  microorganism  will 
establish  itself  in  the  environment. 
Establishment  is  a  key  consideration, 
because  unless  a  microorganism 
establishes,  any  effects  it  might  have 
would  probably  be  spatially  and 
temporally  limited,  ^veral  factors 
influence  whether  a  microorganism  w  ill 
be  able  to  establish  itself.  These  include 
the  numbers  of  microorganisms 
involved,  the  frequency  with  which 
they  are  applied  to  the  area,  the  method 
of  application,  the  characteristics  of  the 
microorganism,  the  physiological 
condition  of  the  microorganism  at  the 
time  of  application,  and  the 
characteristics  and  condition  of  the 
receiving  environment. 

Ca.se  histories  of  both  disease 
epidemics  and  invasions  of  higher 
organisms  suggest  that  the  number  of 
organisms  present  in  the  inoculum 
directly  influences  whether  the 
introduction  yields  a  self-sustaining 
population  (Ref.  .5).  Experience  with 
microorganisms  used  in  biocontrol  (i.e., 
purposeful  use  of  microorganisms  as 
antagonists  to  reduce  the  disease- 
producing  ability  of  plant  pathogens) 
has  shown  that  success  in  some 
instances  can  be  enhanced  if  a  large 
number  of  the  biocontrol  microorganism 
is  introduced  (Ref.  6). 

It  can  be  inferred  from  this 
information  that  the  number  of 


organisms,  •both  with  regard  to  the 
density  of  the  inoculunf  and  the 
geographic  range  over  which  it  is 
introduced  fRefs.  7  and  8),  is  related  to 
probability  of  establishment.  Several 
hypotheses  on  why  this  may  be  so  can 
be  offered.  In  some  cases,  mortality  in 
the  introduced  population  can  be 
overcome  if  the  inoculum  contains  a 
large  number  of  individuals.  In  other 
situations,  a  large  inoculum  population 
may  provide  sufficient  genetic  variation 
that  individuals  that  can  tolerate  or 
prosper  in  the  environment  of 
introduction  will  be  w'ithin  the 
inoculum  (Refs.  9  and  10).  A  biocontrol 
strategy  that  relies  on  the  inoculum 
containing  large  numbers  of 
microorganisms  is  thought  to  be 
successful  because  the  introduced 
microorganisms  may  by  sheer  numbers 
have  an  advantage  in  reaching  and 
filling  available  suitable  microhabitats, 
availability  of  suitable  habitat  being  a 
limiting  factor  for  any  population  of 
organisms. 

The  frequency  with  which  organisms 
are  released  to  an  environment  also 
affects  whether  an  organism  can 
establish.  Frequent  releases  increase  the 
likelihood  that  the  microorganism  will 
find  sites  favorable  for  establishment  by 
increasing  the  total  number  of 
microorganisms  placed  in  the 
environment  and  by  increasing  the 
probability  that  a  microorganism  will  be 
introduced  during  a  time  favorable  for 
establishment.  This  latter  probability  is 
related  to  factors  such  as  the  variations 
in  temperature,  moisture,  light,  and 
biota  observed  wdth  seasonality.  In  other 
words,  conditions  favorable  for 
establishment  may  exist  at  some  period 
of  time  and  not  at  others,  and  frequent 
application  increases  the  probability 
that  some  individuals  will  be  at  the 
right  place  at  the  right  time. 

3.  Hegiihtory  conditions  to  prevent 
microorganisms  used  for  H8rD  from 
increasing  beyond  small  quantities. 
ERA’S  proposed  standards  at  §§  725.234 
(containment  and  recordkeeping)  and 
725.235  (employee  notification)  are 
designed  to  reduce  the  probability  of 
establishment  by  reducing  the  number 
and  frequency  of  viable  microorganisms 
emitted  from  a  facility.  The  reduced 
probability  of  establishment  increases 
the  probability  that  a  microorganism 
will  remain  a  small  quantity. 

EPA  is  proposing  performance-based 
standards  for  this  exemption.  EPA’s 
approach  relies  on  the  experience  and 
judgement  of  the  TQI,  and  EPA  wdll  not 
generally  substitute  its  owm  judgement 
for  that  of  the  TQI.  The  approach 
recognizes  that  many  different  kinds  of 
microorganisms  displaying  a  wide  range 
of  characteristics  could  potentially  be 


used  in  research,  and  that  for  certain 
microorganisms,  emission  of  only  a  few 
viable  individuals  could  cause  an  effect, 
while  emission  of  large  quantities  of 
viable  microorganisms  of  another  type 
would  not.  It  also  recognizes  that  the 
type  of  controls  (e.g.,  procedural, 
mechanical,  and/or  engineering) 
appropriate  for  one  microorganism 
might  have  limited  relevance  to  other 
microorganisms.  EPA  expects  that  the 
TQI  will  be  cognizant  of  these  factors 
when  selecting  containment  and 
inactivation  controls  appropriate  to  the 
microorganism(s)  being  utilized. 

EPA  does  not  believe  the 
documentation  requirements  proposed 
for  this  exemption  will  be  overly 
burdensome.  EPA  believes  that  for  most 
cases,  laboratory  notebooks  normally 
kept  in  the  course  of  research  will 
contain  most  of  the  information 
required  by  this  proposal.  Control 
measures  selected  could  be  indicated  by 
reference  to  existing  standards  (e.g.,  one 
of  the  containment  levels  described  in 
the  NIH  Guidelines).  The  TQI  would 
simply  record  the  reasons  for  choosing 
particular  measures.  With  regard  to  the 
requirement  that  records  document  use 
of  the  selected  controls,  EPA  is  relying 
on  the  TQI  to  prepare  and  retain  the 
appropriate  degree  of  documentation. 
The  amount  of  documentation  would  be 
correlated  with  the  characteristics  of  the 
research  microorganism  and  standard 
practices  employed  to  address  risk. 

Thus,  documentation  could  range  from 
general  documentation  of  routine 
standard  operating  procedures,  to 
specific  notations  in  laboratory 
notebooks,  to  daily  log  entries  for 
microorganisms  that  present  the  greatest 
risk  concerns.  If  the  NTH  Guidelines  are 
used  as  guidance,  the  TQTs  notebook 
should  indicate  the  level  of  containment 
recommended  by  the  Guidelines  and 
that  this  guidance  was  selected  and 
used.  EPA  believes  that  persons 
following  the  NIH  Guidelines  would 
keep  adequate  records  as  part  of  normal 
procedures  for  informing  their 
Institutional  Biosafety  Committee  of  the 
contained  research. 

With  respert  to  the  certification 
requirement,  many  if  not  most  research 
institutions  have  Institutional  Biosafety 
Committees  (IBCs)  as  required  by  the 
NIH  Guidelines,  or  committees  fulfilling 
a  similar  role.  These  committees  are 
charged  with  assessing  the  containment 
selected  by  the  investigator.  EPA 
recognizes  the  value  of  this  NIH  system 
and  would  like  to  make  its  requirements 
consistent  to  the  extent  possible  with 
such  existing  systems.  The  Agency  also 
encourages  tlie  active  use  of  such 
committees. 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1.  1994  /  Proposed  Rules 


45541 


The  provision  which  indicates  that 
EPA  may  request  these  records  be  sent 
to  EPA  for  review  (see  §  725.234(d)(3)  of 
the  regulatory  text)  is  a  restatement  of 
the  authority  EPA  has  under  TSCA 
section  11  to  request  and  review 
information.  It  is  also  similar  to 
provisions  used  by  EPA  in  other 
exemptions.  In  the  three  exemptions 
from  PMN  reporting  under  part  723  that 
currently  exist  for  traditional  chemicals, 
one  of  the  conditions  for  eligibility  for 
the  exemptions  gives  EPA  access  to  the 
records  demonstrating  eligibility  for  the 
exemptions.  EPA  can  require  a  company 
to  produce  the  records  upon  EPA’s 
written  request. 

EPA  does  not  plan  to  routinely  review 
such  records,  although  it  may  choose 
periodically  to  select  some  records  for 
review.  Should  the  institution  or 
researcher  receive  a  request  for  records 
review,  the  status  of  the  research  as 
exempt  would  not  a  priori  be  affected. 
Technical  staff  with  experience 
reviewing  TERA  and  MCAN 
submissions  would  examine  the 
records.  This  provision  allows  EPA  and 
the  researcher  to  discuss  what 
constitutes  appropriate  control 
measures  and  appropriate 
implementation  and  use.  Under  this 
provision,  EPA  may,  upon  review  of  the 
records,  offer  recommendations 
concerning  what  it  considers 
appropriate  control  measures  for  the 
specific  microorganisms  used  in  the 
research.  These  recommendations 
would  be  non-binding.  If  EPA 
determines,  however,  that  the  control 
measures  selected  and  used  are  so 
inadequate  as  to  pre.sent  an 
unreasonable  risk,  EPA  can  issue  an 
order  directed  at  modifying  the  control 
measures  it  finds  problematic.  Refusal 
to  comply  with  an  order  would  result  in 
loss  of  eligibility  for  the  exemption  for 
the  research  in  question.  The  researcher 
would  then  be  subject  to  the  notification 
requirements  of  TSCA  section  5. 

EPA’s  criteria  at  proposed  §§  725.234 
and  725.235  are  designed  to  reduce  the 
probability  of  establishment  by  reducing 
the  number  of  viable  microorganisms 
emitted  from  a  facility.  However,  EPA’s 
proposed  approach  also  takes  into 
consideration  factors  such  as  the 
physiological  condition  of  the 
microorganisms  and  how  this  might 
aftect  the  ability  of  microorganisms  to 
establish  in  the  environment. 
Microorganisms  used  in  laboratory 
research  are  more  likely  to  be 
debilitated  with  regard  to  their  ability  to 
compete  in  the  environment  against 
wild  type  relatives.  Thus,  they  may  be 
less  likely  to  prevail  in  the  struggle  in 
nature  for  limited  resources.  In  general, 
incidental  releases  of  microorganisms 


from  research  facilities  are  less  likely  to 
occur  under  conditions  which  favor  the 
establishment  of  the  microorganism. 
Incidentally  released  microorganisms 
may  be  physiologically  debilitated  by 
aerosolization  or  other  process 
procedures,  and  may  be  less  likely  to 
find  an  environment  that  favors  their 
survival  and  persistence  than  those 
microorganisms  that  are  specifically 
tested  in  an  environment  where  they  are 
intended  to  survive,  at  least  long  enough 
to  perform  a  specific  function. 

EPA  recognizes  that  parts  of  the 
rationale  offered  for  exempting  research 
conducted  under  the  conditions  set 
forth  in  proposed  §  725.234  can  be 
applied  to  some  small-scale  field  tests 
involving  microorganisms.  The  rationale 
cannot,  however,  be  applied  to  small 
scale  field  tests  as  a  class. 
Microorganisms  intentijyially  tested  in 
the  environment  are  more  likely  to  be 
acclimated  to  the  environment  into 
which  they  are  introduced,  be 
physiologically  fit  enough  to  be 
competitive  in  that  environment  for  a 
significant  period  of  time,  and  be  placed 
in  an  area  suitable  for  growth  and 
persistence.  Because  of  the  lessons 
learned  with  biocontrol 
microorganisms,  researchers  will 
purposefully  apply  large  enough 
numbers  to  ensure  that  the 
microorganism  persists  long  enough  and 
competes  well  enough  to  perform  the 
function  the  researcher  intends  to  study. 
In  general,  the  probability  that  these 
types  of  microorganisms,  used  under 
these  conditions,  will  establish  is  thus 
higher  than  the  probability  associated 
with  incidental  emissions  from  facilities 
employing  EPA’s  proposed  criteria. 

4.  Alternative  reasons  for  the  research 
exemption.  An  alternative  rationale 
would  hold  that  the  small  quantities 
exemption  in  section  5(h)(3)  does  not 
apply  to  microorganisms  as  a  class, 
because  some  microorganisms,  whether 
they  are  released  through  intentional 
testing  or  incidental  emission,  can 
establish  even  though  the  initial 
inoculum  is  very  small.  For  some 
microorganisms,  a  single  microorganism 
may  be  a  sufficient  inoculum  for 
establishment  to  occur.  Thus,  for 
microorganisms  as  a  class,  there  can  be 
no  concept  of  “small  quantities”  simitar 
to  that  envisioned  for  other  chemicals. 

EPA  would  find,  however,  that 
research  conducted  under  the  criteria 
specified  in  §§  725.234  and  725.235 
could  be  exempted  under  TSCA  section 
5(h)(4).  EPA’s  authority  under  TSCA 
§  5(h)(4)  is  discussed  in  Unit  III.C.  of 
this  preamble.  In  situations  where  the 
EPA  criteria  at  §§  725.234  and  725.235 
are  followed,  EPA  believes  that  the 
resulting  reduction  in  the  number  of 


microorganisms  emitted  from  R&D 
facilities  will  reduce  the  probability  that 
a  microorganism  will  establish  in  the 
environment.  This  reduced  probability 
of  establishment  leads  directly  to  a 
reduction  in  risk.  If  a  microorganism 
does  not  establish,  its  ability  to  present 
risk  is  far  less  likely  to  be  expressed.  If 
the  microorganism  is  not  able  to 
establish,  any  adverse  effects  that  might 
be  associated  with  that  microorganism 
will  probably  be  spatially  and 
temporally  limited. 

EPA  recognizes  that  some  research 
activities  may  present  special 
considerations;  e.g.,  when  the  research 
utilizes  microorganisms  that  can 
successfully  establish  from  a  very  small 
inoculum.  In  such  cases,  incidental 
emission  from  the  facility  may  have  to 
be  much  more  stringently  controlled  to 
reduce  risk.  EPA  believes  that  its 
requirement  that  a  technically  qualified 
individual  (TQI)  select  and  validate 
procedures  appropriate  to  the 
microorganism  addresses  this  concern. 
That  person  should  select,  validate,  and 
follow  procedures  that  would  ensure 
that  insufficient  numbers  of  viable 
microorganisms  are  emitted  from  the 
facility  for  establishment  to  occur. 

EPA  believes  that  any  potential  risk 
presented  by  incidental  releases  from 
research  facilities  that  might  occur,  even 
when  its  criteria  for  reducing  the 
number  of  microorganisms  emitted  from 
the  facility  are  followed,  is  outweighed 
by  the  benefits  to  society  of 
biotechnology  research.  EPA  can  use  its 
limited  resources,  which  otherwise 
would  be  used  to  review  these  low  risk 
research  activities  for  microorganisms, 
for  reviewing  higher  risk  activities  and 
microorganisms.  Industry,  by  having 
this  exemption,  can  develop  and  test 
microorganisms  in  the  early  stages  of 
the  product  development  process  (e.g., 
laboratory)  without  having  to  be 
reviewed  by  EPA.  This  would  reduce 
the  time  and  cost  for  industry  in 
developing  new  products.  More  time 
and  resources  could  be  allotted  for 
actual  R&D  and  less  time  and  resources 
allotted  to  EPA  notifications.  This 
should  assist  the  development  of  this 
industry  and  the  emergence  of  new, 
useful  products,  and  thus  not  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment. 

5.  Alternative  methods  of  reducing  the 
number  of  microorganisms  emitted.  EPA 
believes  its  proposed  approach  to 
reducing  the  number  of  microorganisms 
emitted  from  research  facilities  is 
preferable  to  more  prescriptive 
approaches  which  have  been  suggested. 
The  suggested  approaches  include 
setting  a  specific  numerical  standard  for 
the  number  of  microorganisms  that 
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might  be  incidentally  released  to  the 
environment  ftxjm  a  research  facility, 
prescribing  a  single  standard  based  on 
one  of  the  containment  levels  described 
in  the  NIH  Guidelines,  or  an  approach 
wherein  several  increasingly  stringent 
levels  of  e»ntainment  are  described  and 
peciiic  microorganisms  are  matched  to 
specific  levels.  These  three  approaches 
would  be  complex  and  unwieldy  to 
implement.  Because  of  their  prescriptive 
nature,  such  approaches  would  result  in 
EPA  regulating  the  containment 
standards  rather  than  exempting  the 
research.  This  would  unnecessarily 
restrict  research  contrary  to  the  intent  of 
TSCA.  Each  change  to  a  prescriptive 
standard  would  have  to  be  incorporated 
into  the  standards  through  rule 
amendments  or  variance  procedures. 
Establishing  prescriptive  standards 
could  restrict  advances  in  technology 
for  controlling  microorganisms  and 
stifle  individual  initiative  at  the 
research  level. 

C.  Section  5(h)(4)  Exemptions 

1.  Introduction — a.  Statutory 
background.  Section  5(h)(4)  of  TSCA 
provides  that  EPA  may  exempt  by  rule 
the  manufacture  of  any  new  chemical 
substance  from  all  or  part  of  the 
requirements  of  section  5,  if  it  is 
determined  that  activities  involving  the 
substance  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  A  section  5(h)(4)  rule 
must  be  promulgated  under  the 
procedures  set  forth  in  TSCA  sections 
6(c)(2)  and  (3),  which  generally  require 
preparation  of  a  rulemaking  record  and 
an  administrative  hearing.  EPA  is 
proposing  to  use  section  5(h)(4)  to 
support  various  exemptions  from  the 
notification  requirements  of  the  rule. 

The  term  “unreasonable  risk”  is  not 
defined  in  TSCA.  Section  6(c)  of  TSCA 
lists  considerations  for  determining 
w'hether  a  chemical  substance  presents 
an  unreasonable  risk  for  purposes  of 
promulgating  regulations  under  TSCA 
section  6.  These  considerations  include 
the  effects  of  the  substance  on  human 
health  and  on  the  environment  and  the 
magnitude  of  exposure  to  the  substance, 
the  benefits  of  the  substance  for  various 
uses,  the  availability  of  substitutes  for 
such  uses,  and  the  reasonably 
ascertainable  economic  consequences  of 
the  potential  regulatory  action, 
considering  effects  on  the  national 
economy,  small  business,  technological 
innovation,  the  environment,  and  public 
health.  EPA  believes  it  is  reasonable  to 
consider  these  factors  in  determining 
whether  a  risk  is  unreasonable  under 
section  5(h)(4). 

TSCA  offers  no  further  direct 
guidance  on  what  constitutes 


unreasonable  risk.  In  particular,  TSCA 
does  not  discuss  how  each  of  the  section 
6(c)  considerations  are  to  be  weighed  in 
relation  to  each  other.  The  legislative 
history,  therefore,  needs  to  be 
considered.  The  House  Report  (H.R. 

Rep.  94-1341, 94th  Cong.,  2d  Sess.  at  IS¬ 
IS,  32)  provides  the  most  useful 
pertinent  explanation.  First,  the 
standard  under  TSCA  is  “unreasonable” 
risk,  not  a  decision  to  eliminate  all  risk 
(House  Report  at  15).  For  an  activity  that 
is  of  some  value  to  society,  some  level 
of  risk  maybe  acceptable.  With  respect 
to  section  5(h)(4).  granting  an  exemption 
does  not  require  a  showing  that  there 
will  be  no  risk,  only  that  there  will  be 
no  unreasonable  risk. 

The  House  Report  states  that  the 
unreasonable  risk  standard  cannot  be 
defined  in  precise  terms  but,  instead, 
requires  exercise  of  judgment  by  the 
decisionmaker. '•Fhe  House  Report 
describes  the  finding  of  unreasonable 
risk  as  involving  a  balancing  of  the 
probability  that  harm  will  occur,  and 
the  magnitude  and  severity  (potential 
consequences)  of  that  harm,  against  the 
effects  (social  and  economic)  of 
proposed  action  on  society. 

According  to  the  House  Report,  these 
evaluations  of  harm  often  must  be  based 
on  considerations  of  “scientific  theories, 
projections  of  trends  from  currently 
available  data,  modeling  using 
reasonable  assumptions,  and 
extrapolations  from  limited  data” 

(House  Report  at  32).  The  unreasonable 
risk  standard  recognizes  that,  as  a 
practical  matter,  all  the  scientific 
evidence  is  uncertain  to  some  degree 
and  that  EPA  can  consider  such  factors 
as  the  strength  of  the  evidence  on 
toxicity,  the  nature  of  the  effects  that 
may  occur  (e.g.,  death  vs.  reversible 
effects),  and  the  likely  numbers  of 
individuals  exposed  and  the  levels  of 
exposure. 

The  House  Report  points  out  that  the 
unreasonable  risk  standard  is  flexible 
enough  to  allow  EPA  to  calibrate  the 
stringency  of  a  regulatory  measure  to  the 
levels  of  risks  and  benefits.  Thus,  a 
testing  rule,  because  it  does  not  deprive 
the  public  of  the  benefits  of  a  chemical, 
requires  a  lesser  showing  of  harm 
compared  to  a  rule  whicb  may  remove 
a  substance  from  the  market  or  impose 
other  restrictions  on  its  availability. 
Similarly,  a  stronger  showing  would  be 
required  to  ban  an  activity  than  to 
impose  lesser  restrictions  on  use  or  a 
requirement,  such  as  labelling,  that  does 
not  restrict  directly. 

The  greater  the  probability  and  the 
more  severe  the  potential  harm 
presented  by  an  activity  EPA  may  allow, 
the  less  likely  a  no  unreasonable  risk 
finding  can  be  made.  Similarly,  the 


greater  the  benefit  of  the  activity,  the 
greater  the  risk  to  be  tolerated. 
Determinations  of  whether  an 
exemption  should  be  partial  or  full  will 
depend  on  the  probability  and  severity 
of  the  harm  and  the  benefits  to  be 
derived  from  the  activity.  Less 
restrictions  should  apply  if  there  are 
substantial  benefits  from  the  activity 
and  the  probability  of  harm  appears  to 
be  lower  or  the  consequences  are  of  low 
concern. 

b.  Summary  of  section  5(h)(4) 
exemptions,  EPA  is  proposing  to  use  its 
authority  under  TSCA  section  5(h)(4)  to 
establish  six  separate  typ>es  of 
exemptions.  These  are  partial 
exemptions  that  involve  limiied 
reporting  and/or  recordkeeping  for  new 
microorganisms  that  meet  the  eligibility 
requirements  of  the  specific  exemptioas. 
Five  of  these  exemptions  specifically 
relate  to  R&D  activities.  The  sixth  case 
is  a  tiered  exemption  for  general 
commercial  use. 

Because  each  exemption  involves  a 
different  set  of  issues,  each  exemption 
requires  a  different  weighing  of  risks 
and  product  benefits.  The  remainder  of 
this  unit  sets  out  the  no  unreasonable 
risk  findings  for  each  of  the  exemptions. 
For  each  exemption,  a  review  of  the 
relevant  scientific  risk  considerations  is 
followed  by  a  discussion  of  the  social 
and  economic  benefits  resulting  from 
microbiological  products.  The  extent  to 
which  both  risks  and  benefits  are 
considered  is  dependent  on  the  breadth 
of  the  exemption. 

2.  Alternative  finding  of  no 
unreasonable  risk  for  microorganisms 
used  for  Rd-D  in  contained  structures. 
The  reasoning  for  this  alternative 
finding  relies  on  the  factors  discussed  in 
Unit  III.B.  of  this  preamble  for  research 
that  meets  the  criteria  at  proposed 

§§  725.234  and  725.235  for  R&D 
conducted  in  contained  structures.  See 
Unit  III.B.  of  this  preamble  for  a  full 
discussion  of  the  rationale  for 
exempting  research  in  contained 
structures. 

3.  Deferral  to  other  Federal  authorities 
for  oversight  of  R&D.  Unit  U.D.  of  this 
preamble  describes  a  proposed 
exemption  from  this  regulation  for 
research  controlled  by  other  federal 
authorities.  This  section  provides  EPA’s 
reasons  for  establishing  this  exemption. 
The  exemption  is  based  on  the  general 
policy  that  TSCA  should  not  apply  to 
research  adequately  overseen  by  other 
federal  authorities. 

TSCA  jurisdiction  is  discussed  in 
Unit  I.C.  of  this  preamble.  Generally 
microorganisms  controlled  by  other 
Federal  agency  authorities,  other  than 
those  microorganisms  regulated  under 
FIFRA  or  FDA  authorities,  are  also 
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subject  to  TSCA.  Agencies,  such  as  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  (USDA),  have  regulatory 
authority  that  overlaps  TSCA  authority 
for  microorganisms.  Research  subject  to 
TSCA  may  also  be  funded  by  Federal 
agencies,  such  as  the  Department  of 
Defense  (DOD),  the  Department  of 
Energy  (DOE),  the  National  Institutes  of 
Health  (NIH),  the  National  Science 
Foundation  (NSF),  USDA’s  APHIS  or  its 
Office  of  Science  and  Education  (S&E), 
or  EPA’s  own  Office  of  Research  and 
Development  (EPA/ORD). 

On  November  23, 1976,  all  Federal 
agencies  represented  on  the  Federal 
Interagency  Committee  endorsed  the 
NIH  Guidelines.  Departments  which 
support  or  conduct  laboratory  rDNA 
research  agreed  to  abide  by  the 
Guidelines  in  Jime  1983  (48  FR  24577). 
Because  of  the  1983  agreement,  as  a 
condition  for  Federal  funding  of  rDNA 
laboratory  research,  institutions  must 
ensure  that  all  rDNA  research 
conducted  at  or  sponsored  by  the 
institution,  regardless  of  the  source  of 
the  funding,  complies  with  the 
Guidelines. 

a.  Finding  of  no  unreasonable  risk  for 
Rd-D  in  contained  structures  subject  to 
the  authority  of  other  Federal  agencies. 
This  proposed  rule  would  provide  an 
exemption  for  research  in  contained 
structures  (principally  laboratories) 
covered  by  the  NIH  Guidelines.  EPA 
considers  the  NIH  Guidelines  to  provide 
the  primary  standard  for  laboratory 
research.  EPA’s  rules  are  designed  to 
provide  complementary  oversight  of 
those  activities  not  covered  by  NIH.  As 
a  result.  EPA  is  proposing  a  complete 
exemption  under  TSCA  section  5(h)(4) 
for  research  on  new  microorganisms  in 
contained  structures,  if  the  researcher  is 
required  to  comply  with  the  NIH 
Guidelines.  This  may  be  achieved 
through  direct  regulatory  authority  or 
through  requiring  recipients  of  Federal 
funds  to  comply  with  the  NIH 
Guidelines.  Without  this  exemption,  the 
recordkeeping  and  employee 
notification  requirements  of  proposed 
§§  725.234  and  725.235  would  apply  to 
this  research.  EPA’s  summary  analysis 
of  the  NIH  Guidelines  may  be  found  in 
the  docket  which  supports  this 
rulemaking. 

EPA  proposes  under  TSCA  section 
5(h)(4)  to  exempt  from  the  requirements 
described  in  proposed  §§  725.234  and 
725.235  the  manufacturers,  producers 
and  importers  of  new  microorganisms 
for  R&D  in  contained  structures,  if  the 
research  is  regulated  or  funded  by  a 
Federal  agency  which  has  agreed  to 
abide  by  the  NIH  Guidelines. 


The  pertinent  parts  of  EPA’s 
regulations  applying  to  R&D  in 
contained  structures  are  §  725.234(b) 
and  (d).  They  require  a  technically 
qualified  individual  (TQI)  to  maintain 
documentation  that  describes  the 
selection  of  containment  and 
inactivation  procedures  and  ensures  the 
procedures  are  followed.  The  TQI’s 
selections  must  be  approved  and 
certified  by  an  authorized  official  of  the 
institution  conducting  the  experiment 
(§  725.234(d)(2)).  EPA  may  request  the 
records,  review  containment/ 
inactivation  controls  and  may  order 
changes  in  containment/inactivation 
procedures  (§  725.234(d)(3)  and  (d)(4)). 

These  provisions  are  designed  to 
complement  the  NIH  Guidelines  and 
extend  their  benefits,  without  imposing 
an  overly  rigid  regulatory  regime.  EPA’s 
regulation  is  in  the  same  spirit  as  the 
NIH  Guidelines  in  that  it  is  also  based 
on  the  fact  that  all  conceivable 
experiments  cannot  be  foreseen  and  that 
it  is  the  responsibility  of  the 
experimenting  institution  to  devise 
appropriate  containment.  Like  NIH,  EPA 
emphasizes  the  importance  of  the 
motivation  and  gocxl  judgment  of  the 
investigators. 

Because  the  NIH  Guidelines  are  very 
well  entrenched  in  the  research 
community.  EPA  expects  that  the 
procedures  chosen  by  the  TQI  will  very 
closely  follow  the  Guidelines.  In 
addition,  any  EPA  review  of  records 
will  rely  heavily  on  the  Guidelines. 
Thus,  by  establishing  the  provisions  of 
proposed  §  725.234(d).  EPA  would 
effectively  apply  Guideline  principles  to 
those  institutions,  primarily  commercial 
facilities,  that  are  not  required  to  abide 
by  them.  This  would  complement  the 
NIH  request  for  voluntary  compliance. 

Further,  the  NIH  Guidelines  apply 
directly  only  to  those  microorganisms, 
and  categories  of  microorganisms,  that 
have  been  listed  in  the  Guidelines  and, 
in  particular.  Guideline  Appendices  A 
through  F.  Other  microorganisms  would 
require  specific  review  by  NIH.  EPA 
regulations  extend  the  benefits  of  the 
NIH  Guidelines  by  effectively  applying 
their  principles  to  microorganisms  other 
than  those  specifically  mentioned  in  the 
Guidelines. 

At  the  same  time,  by  not 
incorporating  the  Guidelines  directly 
into  regulations.  EPA  would  avoid 
overly  rigid  adherence  to  Guidelines 
that  are,  themselves,  meant  to  be 
flexible.  EPA,  however,  retains 
sufficient  control  to  protect  against  risk 
by  the  review  procedures  in  proposed 
§  725.234(d)(3)  and  (d){4). 

Requiring  researchers  to  adhere  to  the 
proposed  requirements  of  §§  725.234 
and  725.235  as  well  as  to  the 


requirements  of  these  other  federal 
authorities  would  be  a  duplication  of 
oversight  and  enforcement  that  would 
unnecessarily  restrict  potentially 
beneficial  research  without  any 
incremental  reduction  in  potential  risk. 
Thus,  there  would  be  no  increase  in  risk 
from  removing  the  TSCA  section  5 
restrictions  placed  on  contained 
structure  R&D.  Further,  costs  will  be 
reduced,  because  there  would  be  no 
costs  incurred  in  complying  with  TSCA. 
R&D  would  be  encouraged  without  an 
attendant  increase  in  risk.  Therefore,  the 
risks  of  exempting  this  research  from 
the  TSCA  section  5  contained  structure 
R&D  restrictions  are  far  outw'eigbed  by 
the  costs  saved.  Accordingly,  EPA  finds 
there  will  be  no  unreasonable  risk  from 
this  exemption. 

b.  Federal  agency  R&-D  subject  to 
TERA  reporting.  EPA  has  also 
considered  how  it  might  use  its  TSCA 
section  5(h)(4)  exemption  authority  to 
minimize  duplicative  reviews  of 
environmental  release  tests  that  are  also 
subject  to  other  Federal  agencies.  EPA 
has  determined  that  a  different 
exemption  process  should  apply  to 
experiments  in  the  environment  than  to 
contained  experiments.  While  the  NIH 
Guidelines  are  recognized  as  a  standard 
for  contained  R&D,  the  same  situation 
does  not  pertain  to  R&D  activities 
involving  releases  to  the  environment. 
Accordingly,  EPA  is  planning  to 
propose  the  procedures  outlined  below 
for  exemptions  from  the  TERA  process 
for  deliberate  release  experiments 
reviewed  by  other  Federal  agencies. 

With  agencies  that  have  clear 
regulatory  authority,  EPA  would 
propose  to  exempt  from  TSCA  section  5 
requirements  intentional  environmental 
testing  of  new  microorganisms  and  to 
defer  to  the  other  Federal  agency’s 
review,  when  EPA  determines  that  the 
other  Federal  agency’s  review  addresses 
criteria  equivalent  to  those  which  would 
be  evaluated  under  TSCA  section  5. 
When  EPA  develops  such  an  exemption 
involving  deferral  to  another  Federal 
agency,  it  will  propose  the  exemption 
using  notice  and  comment  rulemaking. 
EPA  is  currently  working  with  USDA- 
APHIS  to  develop  an  exemption  for  R&D 
field  tests  reviewed  by  APHIS  under  the 
Federal  Plant  Pest  Act  and  the  Plant 
Quarantine  Act  and  implementing 
regulations  at  7  CFR  part  340  and  hopes 
to  include  such  an  exemption  when  the 
rule  is^romulgated. 

4.  Finding  of  no  unreasonable  risk  for 
TERA  approval  of  new 
microorganisms — a.  Background.  EPA 
recognizes  that  many  small-scale  tests 
will  not  present  unreasonable  risks  and 
that  requirements  restricting  R&D  could 
stifle  innovation  contrary  to  the  intent 
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of  TSCA.  Therefore,  under  section 
5(h)(4)  EPA  is  proposing  to 
conditionally  exempt  from  MCAN 
notification  R&D  involving  certain  new 
microorganisms.  The  exemption  is 
conditional,  since  researchers  must 
submit  a  TERA. 

EPA’s  current  experience  with 
reviewing  PMNs  for  microorganisms 
used  for  R&D  in  the  environment  under 
the  1986  Policy  Statement  has  indicated 
that  EPA  could  more  efficiently  review 
these  activities.  While  the  current 
process  provides  an  adequate 
mechanism.  R&D  activities  present  a 
very  different  risk  assessment  situation 
than  general  commercial  use. 

Differences  in  exposure,  the  ability  to 
apply  procedures  for  controlling  routes 
of  exposure  or  dissemination  and  the 
procedures  for  controlling  potential 
risks,  and  the  need  for  flexibility  in  R&D 
comprise  different  risk  assessment 
scenarios  than  found  in  general 
commercial  use.  As  a  result,  in  light  of 
these  different  scenarios,  a  more 
straightforward  and  flexible  approach  to 
reviewing  experiments  for  new 
microorganisms  is  indicated.  The  TERA 
provisions  of  this  proposed  rule  will 
provide  such  an  approach. 

A  TERA  provides  for  submission  of 
information  commensurate  with  the 
nature  of  the  R&D  process,  because  the 
review  is  focused  on  a  specific  R&D 
activity.  Therefore,  not  as  much 
information  is  required  compared  to  a 
MCAN.  For  example,  persons  who 
submit  a  TERA  would  not  have  to 
include  information  on  all  commercial 
manufacture,  processing,  transport,  use, 
and  disposal  activities  that  may  involve 
the  new  microorganism  as  is  the  case  for 
a  MCAN. 

The  more  flexible  deadlines  and 
procedures  for  the  TERA  would  avoid 
unnecessary  delays  or  restrictions  on 
experiments.  TSCA  imposes  a  9()-day 
waiting  period  for  section  5(a)(1) 
screening;  and  persons  who  submit 
MCANs  must  wait  at  least  90  days 
before  an  activity  can  begin,  even  it  EPA 
should  determine  no  unreasonable  risk 
is  po.sed  by  the  activity  before  the  90- 
day  review  period  expires.  A  similar 
waiting  period  may  not  be  appropriate 
for  experiments  when  more  rapid 
decisions  can  be  made.  If  TERA  review 
shows  that  an  experiment  poses  little  or 
no  risk,  EPA  could  notify  the  submitter 
to  proceed  at  any  time  during  the  review 
period  prior  to  expiration  of  the  review 
clock. 

b.  iVo  iinreosonoble  risk 
deierminaiion.  EPA  has  decided  that 
case-by-case  review  is  required  to 
determine  the  potential  risk  presented 
by  a  microorganism  which  may 
establish  in  the  environment  during  the 


course  of  a  field  trial.  The  review  would 
allow  EPA  to  determine  if  it  would  be 
necessary  to  set  limitations  to  minimize 
the  probability  of  establishment  and 
dissemination  in  the  environment. 
Microorganisms  intentionally  tested  in 
the  environment  are  more  likely  to  be 
acclimated  to  the  environment  into 
which  they  are  introduced,  be 
physiologically  fit  enough  to  be 
competitive  in  that  environment  for  a 
significant  period  of  time,  and  be  placed 
in  an  area  suitable  for  growth  and 
persistence.  Researchers  generally  apply 
large  numbers  of  microorganisms  to 
ensure  that  they  persist  long  enough  and 
compete  well  enough  to  perform  the 
function  the  researcher  intends  to  study. 
This  fact  increases  the  probability  that 
microorganisms  used  under  these 
conditions  could  establish  and  possibly 
pose  a  risk  or  result  in  significant 
exposure.  Therefore  EPA  has  concluded 
that  R&D  which  involves  intentional 
testing  of  microorganisms  in  the 
environment  should  be  subject  to  some 
review. 

EPA  has  balanced  a  number  of 
considerations  to  determine  that 
experiments  reviewed  under  a  TERA 
will  not  present  an  unreasonable  risk  to 
health  or  the  environment  and  should 
be  exempt  from  MCAN  requirements. 
First,  TERA  review  should  result  in  no 
greater  risks  than  those  that  might  occur 
as  a  result  of  the  MCAN  process, 
because  the  no  unreasonable  risk 
criteria  for  approval  are  the  same  for 
either  process.  Second,  TERA  review 
may  even  reduce  risks  in  some  instances 
by  allowing  EPA  to  focus  resources  on 
activities  that  may  pose  the  greatest 
potential  for  risk.  Third,  TEIC\  review 
will  reduce  reporting  costs  by 
eliminating  Agency  need  for 
information  and  procedures  that  are 
unnecessary  for  R&D.  Fourth,  when 
compared  to  the  MCAN  process,  TERAs 
should  encourage  technological 
innovation  and  have  a  beneficial  effect 
on  small  businesses  engaged  in  R&D 
utilizing  new  microorganisms. 

5.  Finding  of  no  unreasonable  risk  for 
microorganisms  proposed  for  exemption 
from  TERA  reporting.  EPA  recognizes 
that  some  field  experiments  with  new 
microorganisms  do  not  need  to  be 
reviewed  at  all.  EPA  therefore  intends  to 
exempt  from  review  some  R&D 
experiments  with  certain  new 
microorganisms.  EPA  will,  however, 
still  review  any  general  commercial  uses 
of  these  new  microorganisms  through 
the  MCAN  process.  The  no 
unreasonable  risk  finding  for  exemption 
from  TERA  reporting  is  based  on  the 
interaction  of  three  principal  criteria 
addressing  the  recipient  species,  the 
introduced  genetic  material,  and 


procedures  for  limiting  exposure  during 
experimental  use.  The  three  criteria 
must  be  considered  in  concert,  because 
any  potential  concerns  raised  in  one  set 
of  criteria  may  be  balanced  or 
compensated  by  other  criteria.  These 
criteria  are  discussed  in  more  detail  in 
Unit  III.C.7.  of  this  preamble. 

EPA  requests  comment  on  whether 
this  approach  should  be  used  to  exempt 
from  TERA  screening  certain  new 
microorganisms.  EPA  is  proposing 
certain  intergeneric  strains  of 
Bradyrhizobium  japonicum  and 
Bhizobium  meliloti  as  candidates  for 
exemption  from  TERA  review,  based  on 
reviews  of  voluntary  PMNs  submitted 
under  the  1986  Policy  Statement  and 
field  test  data  generated  in  these  field 
trials.  Persons  po.ssessing  information 
which  they  believe  would  support  an 
exemption  from  TERA  reporting  for 
other  new  microorganisms  may  use  the 
procedures  in  proposed  §  725.67  to 
apply  for  such  an  exemption. 

EPA  proposes  to  list  Bradyrhizobium 
japonicum  and  Bhizobium  meliloti  as 
acceptable  recipient  species.  Both  are 
well-characterized  taxonomically  and 
have  been  used  in  the  environment  for 
over  80  years  to  improve  nitrogen 
fixation  in  specific  agricultural  crops. 
There  is  extensive  information  on  these 
two  species  documenting  the  lack  of 
adverse  effects  in  the  environment,  and 
no  reports  exist  that  they  are  pathogenic 
to  humans  or  animals.  In  addition,  EPA 
has  reviewed  field  test  data  from  several 
experiments  which  have  demonstrated 
that  the  intergeneric  strains  are  similar 
to  the  unmodified  parental  strains  in 
colonization,  survival,  nodulation  and 
effects  on  plant  growth.  The  public 
dockets  pertaining  to  the  reviews  of  B. 
japonicum  (six  strains:  P88-1275 
through  1278,  and  P89-340  and  341) 
and  B.  meliloti  (18  strains:  P87-568 
through  570,  P88-1115  through  1122, 
P89-280.  P90-339,  and  P92-399 
through  403),  along  with  the  field  test 
data,  are  incorporated  into  the  docket 
for  this  rulemaking.  These  strains  were 
modified  in  antibiotic  resistance  traits, 
and  some  were  modified  for  nitrogen 
fixation  traits  as  well.  In  the  course  of 
these  reviews,  EPA  evaluated  general 
and  specific  information  in  the  open 
scientific  literature  concerning  these 
species,  and  BSAC  subcommittees  were 
convened  to  di.scuss  general  issues 
a.ssociated  with  the  proposed  R&D 
experiments  with  these  strains. 

Modification  of  traits,  the  second 
criterion,  limits  the  source  of  the 
introduced  genetic  material  to  the 
genera  of  Bhizobium  and 
Bradyrhizobium  but  allows  the 
introduction  of  antibiotic  resistance 
traits  from  any  source  organism.  In 
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addition,  the  introd\iced  genetic 
material  must  be  poorly  mobillzable. 

The  introduction  of  genetic  material  for 
traits  other  than  antibiotic  resistance  is 
limited  to  Bradyihizobium  and 
Rhizobiutn  species,  because  EPA  is  most 
familiar  with  tl^se  two  genera. 

Based  on  the  results  of  the  field  tests 
with  these  strains,  EPA  proposes  to 
exempt  the  use  of  well-characterized, 
limit^  in  size,  and  poorly  mobilizable 
antibiotic  resistance  markers  in 
Bradyrhizobium  japonicum  and 
Rhizobium  melUoti.  EPA  believes  that 
there  would  be  no  significant  risk 
resulting  from  small-scale  field  tests 
with  the  resulting  microorganisms 
containing  antibiotic  resistance,  because 
broad  antibiotic  resistance  already  exists 
in  naturally  occurring  microorganisms 
of  these  two  species  (as  demonstrated  in 
the  data  submitted  for  PMNs  P88-1115 
(rhizobia)  and  P88-1275 
(bradyrhizobia).  In  addition,  higher 
levels  of  antibiotic  resistance  can  be 
easily  induced  in  these  microorganisms 
by  mutation  or  selection.  EPA  requests 
comment  on  the  appropriateness  of 
exempting  antibiotic  resistance  traits. 

EPA  is  profiosing  that  these 
exemptions  would  only  apply  to  test 
sites  of  10  acres  or  less.  This  test  area 
limit  for  Bradyrhizobium  japonicum 
and  Rhizr^ium  melihti  is  based  on  the 
field  data  reviewed  by  EPA  which  show 
that  such  releases  have  remained  small- 
scale,  with  the  modified  strains 
exhibiting  survival  and  persistence 
similar  to  their  unmodified  parental 
strains.  The  TQI  must  select  appropriate 
methods  to  limit  dissemination  of  these 
modified  rhizobial  species  in  order  to 
maintain  the  small-scale  nature  of  the 
field  tests.  Also,  this  proposal  is  based 
on  the  lack  of  adverse  effects  observed 
in  humans  and  animals  resulting  from 
use  of  these  naturally  occurring 
rhizobial  species. 

EPA  is  proposing  to  exempt 
intergeneric  strains  of  these  two 
rhizobia  species,  in  order  to  facilitate 
research  using  these  microorganisms 
and  to  encourage  development  of 
products  that  could  increase  crop 
productivity  while  decreasing 
dependance  on  chemical  fertilizers. 
These  experiments  could  generate 
important  information  that  will  increase 
understanding  of  the  environmental  fate 
of  intergeneric  microorganisms. 
Information  from  these  field  tests  would 
advance  the  understanding  of  microbial 
ecology,  which  could  facilitate  review  of 
commercial  products.  The  possible  risks 
due  to  exempting  these  two  rhizobia 
species  from  review  at  small-sciile  will 
he  balanced  by  the  innovation  and 
development  of  safer,  environmentally 


sound  products  to  promote  crop 
production. 

6.  Finding  of  no  unreasonable  risk  for 
specific  alternative  exemption  for  low 
risk  field  tests.  Unit  II.D.  of  this 
preamble  describes  an  alternative 
exemption  from  TERA  reporting  for 
certain  R&D  field  tests.  While  EPA 
acknowledges  that  parts  of  the  rationale 
offered  in  Unit  ni.B.  of  this  preamble  for 
exempting  research  conducted  under 
the  proposed  contained  structures 
exemption  could  be  applied  to  some 
small-scale  field  tests  involving 
microorganisms.  EPA  does  not  believe 
that  the  rationale  can  be  applied  to 
small-scale  field  tests  as  a  class. 
Therefore,  it  was  suggested  that  EPA 
define  a  class  of  small-scale  field  tests 
which  would  be  expected  to  pose  low 
risks  and  be  exempt  from  TERA 
reporting.  The  no  unreasonable  risk 
finding  for  this  alternative  exemption 
from  TERA  reporting  is  based  on  the 
interaction  of  three  primary  criteria 
which  consider  the  safety  of  the  parent 
microoiganism,  the  role  of  the  traits  that 
have  been  modified,  and  the  scale  of  the 
field  tests.  If  the  parent  microorganism 
is  shown  to  have  a  history  of  safe  use, 
introduced  genetic  material  meeting  the 
specified  criteria  would  be  unlikely  to 
significantly  increase  the  potential  for 
adverse  effects.  EPA  would  expect  that 
TQIs  would  use  the  criteria  discussed  in 
III.C.7.  of  this  preamble  for  the  recipient 
microorganism  and  the  introduced 
genetic  material  as  guidance  in 
determining  that  their  new 
microorganisms  would  be  eligible  for 
this  exemption.  As  in  the  contained 
structures  exemption  for  R&D.  EPA  is 
relying  on  the  experience  and 
judgement  of  the  TQI  to  select 
appropriate  methods  to  limit 
dissemination  of  the  new 
microorganisms  in  order  to  maintain  the 
small-scale  nature  of  the  field  tests. 
Reliance  on  the  judgement  of  the  TQI  is 
discussed  further  in  Unit  III.B.  of  this 
preamble.  EPA  believes  that  the  criteria 
it  has  specified  circumscribe  a  category 
of  field  tests  which  can  be  consider^ 
low  risk.  In  aridition,  should  EPA 
ret^eive  a  notice  for  a  planned  field  test 
which  did  not  appear  to  be  low  risk, 
EP.\  could  require  the  submission  of  a 
TERA  in  order  to  review  more 
completely  the  proposal. 

EPA  believes  that  the  field  tests 
potentially  eligible  for  this  alternative 
exemption  could  generate  important 
information  which  will  generally 
advance  the  understanding  of  microbial 
ecology  and  specifically  facilitate  EPA’s 
review  of  intergeneric  microorganisms. 
The  low  risks  posed  by  the  field  tests 
will  be  balanced  by  benefits  in  the  form 
of  reduction  in  reporting  burden  for 


researchers  and  the  encouragement  of 
innovation  in  the  development  of 
environmentally  sound  products.  EPA 
would  like  to  receive  public  comment 
on  whether  the  benefits  of  this 
exemption  outweigh  the  potential  risks 
posed  by  small-scale  field  tests  eligible 
for  the  exemption. 

Although  field  tests  which  meet  the 
proposed  criteria  would  be  considered 
to  pose  low  risks,  additional  concerns 
could  be  raised  for  unlimited  uses  of  the 
same  microorganisms  at  the  general 
commercial  use  stage.  Once 
development  of  these  microorganisms 
moves  beyond  R&D  to  general 
commercial  use,  they  would  be  subject 
to  the  MCAN  reporting  requirements 
discussed  in  Unit  II.C.  of  this  preamble. 

7.  Finding  of  no  unreasonable  risk  for 
new  microorganisms  eligible  for  tiered 
commercial  use  exemption.  ^A 
recognizes  that  some  microorganisms 
present  a  low  risk  when  used  uiiutsr 
specific  conditions  at  general 
commercial  use.  Therefore,  EPA  is 
proposing  expedited  processes  for 
certain  microorganisms  at  the  general 
commercial  use  stage.  The  requirements 
and  processes  for  the  Tier  I  and  Tier  II 
exemptions  are  discussed  in  Unit  II.C.  of 
this  preamble.  The  criteria  for  Tier  I  and 
Tier  II  exemptions  address:  (1)  The 
recipient  microorganism;  (2)  the 
introduced  genetic  material;  and  (3) 
performance  based  standards  for 
minimizing  the  numbers  of 
microorganisms  emitted  from  the 
manufacturing  facility. 

To  evaluate  the  potential  for 
unreasonable  risk  to  human  health  or 
the  environment  in  developing  these 
exemptions,  EPA  focused  primarily  on 
the  characteristics  of  the  recipient 
microorganisms.  If  the  recipient  is 
shown  to  have  little  or  no  potential  for 
adverse  effects,  introduced  genetic 
material  meeting  the  specified  criteria 
would  not  likely  significantly  increase 
potential  for  adverse  effects.  As  further 
assurance  that  risks  would  be  low,  EPA 
is  also  specifying  procedures  for 
minimizing  numbers  of  organisms 
emitted  from  the  facility.  When 
balanced  against  resource  savings  for 
society  and  expected  product  benefits, 
these  exemptions  will  not  present 
unreasonable  risks. 

a.  The  recipient  microorganism.  Six 
criteria  were  used  to  determine 
eligibility  of  recipient  microorganisms 
for  the  tiered  exemption.  First,  it  should 
be  possible  to  clearly  identify  and 
classify  the  microorganism.  Available 
genotypic  and  phenotypic  information 
should  allow  the  microorganism  to  be 
assigned  without  confusion  to  an 
existing  taxon  which  is  easily 
recognired.  Second,  information  should 
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be  available  to  evaluate  the  relationship 
of  the  microorganism  to  any  other 
closely  related  microorganisms  which 
have  a  potential  for  adverse  effects  on 
human  health  or  the  environment. 

Third,  there  should  be  a  history  of  safe 
commercial  use  for  the  microorganism. 
Fourth,  the  commercial  uses  should 
indicate  that  the  microorganism 
products  might  be  subject  to  TSCA 
jurisdiction.  Fifth,  studies  are  available 
which  indicate  the  potential  for  the 
microorganism  to  cause  adverse  effects 
on  human  health  and  the  environment. 
Sixth,  studies  are  available  which 
indicate  the  survival  characteristics  of 
the  microorganism  in  the  environment. 
EPA  requests  comment  on  whether 
these  are  the  appropriate  criteria  to 
consider  to  determine  the  eligibility  of 
recipient  microorganisms  for  the  tiered 
exemption.  After  each  microorganism 
w'as  reviewed  using  the  six  evaluation 
criteria,  a  decision  was  made  to  place 
the  microorganism  on  the  list  in 
proposed  §  725.420.  Summaries  of  the 
individual  risk  assessments,  are 
discussed  below.  The  full  risk 
assessments  for  the  recipient 
microorganisms  are  in  the  docket  for 
this  proposed  rulemaking. 

(i)  Acetobacter  aceti  is  an  obligate 
aerobic  bacterium  naturally  found  in  the 
restrictive  niche  of  fermenting  fruit, 
where  it  can  tolerate  and  utilize  ethanol 
as  a  nutrient.  This  species  has  no 
recorded  pathogenicity  on  plants, 
humans,  or  animals  and  has  a  history  of 
safe  industrial  use.  A.  aceti  is  well- 
defined  taxonomically  and  clearly 
distinguished  from  other  Acetobacter 
species  known  to  cause  the  browning  of 
processed  fruit.  While  it  can  be 
expected  to  survive  in  the  environment, 
A.  aceti  is  unlikely  to  cause  any 
significant  environmental  effects. 

(ii)  Aspergillus  niger  is  an  asexual 
fungus  commonly  found  degrading 
organic  matter  in  nature.  This  organism 
has  a  history  of  safe  use  for  the 
production  of  citric  acid  and  several 
enzymes.  It  has  been  shown  to  be  an 
opportunistic  human  pathogen  and  to 
damage  several  species  of  plants.  While 
production  of  certain  mycotoxins  has 
been  associated  with  strains  of  A.  niger, 
companies  have  been  using  naturally 
occurring  strains  of  A.  niger  to  produce 
a  variety  of  products  for  many  years 
without  reports  of  toxic  effects  of 
workers.  The  limited  in  size  constraints 
as  well  as  the  restriction  on  vertebrate 
toxins  imposed  on  introduced  genetic 
niaterial  by  the  criteria  for  the  tiered 
exemption  should  reduce  the  likelihood 
cf  increased  production  or  exposure  to 
malfomiins  A  and  C,  the  two  most 
potent  mycotoxins  potentially  produced 
by  A.  niger  strains.  In  general,  the 


restrictions  placed  on  the  introduced 
DNA  and  containment  mean  that  the 
recombinant  A.  niger  strains  eligible  for 
the  tiered  exemption  should  pose  no 
greater  risks  than  naturally  occurring 
strains  of  A.  niger. 

(iii)  Aspergillus  oryzae  is  an  asexual 
fungus  found  in  nature  and  used  for 
hundreds  of  years  in  the  production  of 
soy  sauce,  miso  and  sake  without 
recorded  incidents.  This  fungus  has  no 
reported  adverse  effects  on  either  plants 
or  animals.  It  has  been  suggested  that 
genetic  engineering  of  A.  oryzae  might 
inadvertently  produce  an  aflatoxigenic 
strain.  Naturally  occurring  strains  of  A. 
ory'zae  are  not  known  to  produce 
aflatoxins;  however,  some  scientists 
believe  that  A.  oryzae  is  a  domesticated 
version  of  A.  flavus  and  may  possess 
dormant  genes  for  aflatoxin  production. 

It  is  likely  that  companies  have  already 
been  using  genetically  modified  strains 
of  A.  oryzae,  but  these  strains  have  not 
yet  met  the  PMN  reporting 
requirements,  that  is,  they  are  not 
intergeneric.  The  limitations  placed  by 
the  tiered  exemption  on  the  introduced 
genetic  material,  in  particular  the  well- 
characterized  and  limited  in  size 
restrictions,  should  reduce  the 
likelihood  that  any  sequences  relating  to 
aflatoxin  production  could  be 
introduced.  The  containment 
requirements  would  limit  exposure  to 
any  mycotoxins  produced.  In  addition, 
A.  oryzae  does  not  colonize  humans.  In 
general,  the  restrictions  placed  on  the 
introduced  genetic  material  and 
containment  mean  that  the  recombinant 
A.  oryzae  strains  eligible  for  the  tiered 
exemption  should  pose  no  greater  risks 
than  naturally  occurring  strains  of  A. 
oryzae. 

(iv)  Bacillus  licheniforrnis  is  an 
aerobic  sporeforming  bacterium  that  is 
well  defined  taxonomically.  It  can  be 
readily  isolated  from  the  environment, 
where  it  persists  primarily  as 
endospores.  Many  strains  have  been 
tested  and  shown  to  have  no  adverse 
effects  on  humans,  animals  or  plants.  B. 
licheniforrnis  has  been  reported  as  an 
opportunistic  pathogen  in  livestock; 
however,  it  has  never  been  diagnosed  as 
a  causal  agent.  B.  licheniforrnis  has  a 
history  of  safe  use  in  large-scale 
fermentation  production  of  specialty 
chemicals  and  substances  such  as  citric 
acid  and  detergent  enzymes.  Although 
the  majority  of  experience  with 
industrial  fermentations  employing  B. 
licheniforrnis  is  with  asporogenic 
strains,  all  strains  of  this  microorganism 
are  being  recommended  for  the  tiered 
exemption. 

(v)  Bacillus  subtilis  is  an  aerobic 
sporeforming  bacterium  which  is  not 
completely  defined  at  either  the  genus 


or  species  level.  This  species  is 
commonly  found  in  nature,  particularly 
in  terrestrial  environments.  Many 
strains  have  been  tested  and  shown  to 
have  no  adverse  effects  on  humans, 
animals  or  plants.  Reports  of  B.  subtilis 
acting  as  an  opportunistic  pathogen  are 
few  in  number  and  have  not  been  well 
substantiated.  B.  subtilis  has  a  history  of 
safe  use  in  large-scale  fermentation 
production  of  specialty  chemicals  and 
enzymes  and  even  as  a  source  of  single 
cell  protein  for  human  consumption  in 
Asia.  Although  the  majority  of 
experience  with  industrial 
fermentations  employing  B.  subtilis  is 
with  asporogenic  strains,  all  strains  of 
this  microorganism  are  being 
recommended  for  the  tiered  exemption. 

(vi)  Clostridium  acetobutylicum  is  an 
obligate  anaerobic  endospore-forming 
bacterium  which  has  been  isolated  from 
soils,  sediments,  well  water,  and  from 
animal  and  human  feces.  Various  strains 
of  C.  acetobutylicum  have  a  history  of 
safe  use  industrially  or  in  research  for 
the  production  of  butanol  and  acetone 
from  various  feedstocks.  While  C. 
aceiobutylicum  may  survive  in  the 
environment,  it  is  not  likely  to  cause 
any  significant  environmental  effects. 
Although  the  current  taxonomic 
classification  of  Clostridium  species  is 
not  well-defined,  C.  acetobutylicum  can 
be  distinguished  from  closely  related 
species  which  are  known  to  be  human 
pathogens.  In  general,  the  restrictions 
placed  on  the  introduced  genetic 
material  and  containment  mean  that  the 
recombinant  C.  acetobutylicum  strains 
eligible  for  the  tiered  exemption  should 
pose  not  greater  risks  that  the  naturally 
occurring  strains  of  C.  acetobutylicum 
which  have  been  used  in  industry 
without  reports  of  adverse  effects  to 
workers  or  the  environment. 

(vii)  Escherichia  coli  K-12  is  a  strain 
which  is  well  defined  taxonomically, 
although  the  genus  Escherichia  as  a 
whole  is  not.  E.  coli  K-12  strains  can  be 
readily  distinguished  from  those  close 
relatives  that  are  pathogens.  E.  coli  K-12 
is  a  debilitated  bacterium  which  does 
not  normally  colonize  the  human 
intestine.  It  has  also  been  shown  to 
survive  poorly  in  the  environment,  has 
a  history  of  safe  commercial  use,  and  is 
not  know'n  to  have  adverse  effects  on 
humans,  microorganisms,  or  plants. 
Although  some  K-12  substrains  produce 
low  levels  of  toxins,  toxin  expression  by 
these  substrains  is  mitigated  by  E.  coli 
K-12’s  poor  survival  in  the  environment 
and  its  inability  to  colonize  normal 
human  or  animal  hosts. 

(viii)  Peniciilium  roqueforti  is  an 
asexual  fungus  which  decomposes 
organic  materials  in  nature.  Most  strains 
of  P.  roqueforti,  including  those  used  in 
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cheese  production,  have  been  shown 
capable  of  producing  a  variety  of 
mycotoxins.  P.  roqueforti’s  long  history 
of  use  in  the  production  of  blue  cheese 
has  shown  no  adverse  effects.  P. 
roqueforti  is  generally  considered  to  be 
a  benign  organism,  but  it  does  raise 
concerns  because  of  its  ability  to 
produce  mycotoxins  under  certain 
conditions.  Despite  these  concerns,  the 
organism  has  a  history  of  use  without 
noted  reports  of  adverse  effects  to 
workers  or  the  environment.  In  general, 
the  restrictions  placed  on  the 
introduced  genetic  material  and 
containment  mean  that  the  recombinant 
P.  roqueforti  strains  eligible  for  the 
tiered  exemption  should  pose  no  greater 
risk  than  naturally  occurring  strains  of 
P.  roqueforti. 

(ix)  Saccharomyces  cerevisiae  is  a 
yeast  that  occurs  commonly  in  the 
environment.  Although  it  is  not  well 
defined  taxonomically  and  survives 
well  in  the  environment,  it  has  a  history 
of  safe  use  in  the  commercial 
production  of  many  products  (e.g., 
beer).  Further,  it  is  not  known  to  cause 
pathological  effects  on  humans,  plants, 
or  animals.  S.  cerevisiae  has  no  known 
effects  on  microorganisms,  other  than 
possible  effects  on  strains  of  its  own 
species. 

(x)  Saccharomyces  uvarum  is  a  yeast 
capable  of  fermenting  a  variety  of  sugars 
into  ethanol.  S.  uvarum  has  a  long 
history  of  safe  use  in  production  of 
alcoholic  beverages  and  industrial 
ethanol.  Although  it  is  expected  to 
survive  in  the  environment,  it  is  not 
expected  to  cause  any  adverse 
environmental  effects.  While  S.  uvarum 
has  been  used  industrially  for  years, 
specific  strains  have  not  been 
distinguished. 

b.  The  introduced  genetic  material.  In 
order  to  qualify  for  either  Tier  I  or  Tier 
II  exemption,  any  introduced  genetic 
material  must  be  limited  in  size,  well- 
characterized,  free  of  certain  nucleotide 
sequences,  and  poorly  mobilizable. 

(i)  Limited  in  size.  Introduced  genetic 
material  must  be  limited  in  size  to  those 
segments  required  to  perform  the 
intended  function,  as  described  at 
proposed  §  725.421(a).  This  criterion 
reduces  uncertainty  by  excluding  the 
introduction  into  a  recipient  of 
extraneous  and  potentially 
uncharacterized  genetic  material.  The 
requirement  that  the  regulatory 
sequences  permit  the  expression  solely 
of  the  structural  gene(s)  of  interest 
reduces  risk  by  preventing  expression  of 
genes  downstream  of  the  inserted 
genetic  material.  The  limitation  on  the 
vector  sequences  that  are  components  of 
the  introduced  genetic  material  prevents 
tne  introduction  of  novel  traits  beyond 


those  associated  with  the  gene(s)  of 
interest.  The  overall  result  of  the  limited 
in  size  criterion  is  improved  ability  to 
predict  the  behavior  of  the  resulting 
microorganism.  EPA  requests  comment 
on  the  usefulness  of  this  criterion  in 
reducing  uncertainty  about  the  behavior 
of  the  new  microorganism  and  any 
difficulties  researchers  may  have  in 
isolating  the  genetic  material  required  to 
perform  the  intended  functions. 

(ii)  Well-characterized.  The 
requirement  at  proposed  §  725.421(b) 
that  the  introduced  genetic  material  be 
well-characterized  also  contributes  to 
improved  ability  to  predict  the  behavior 
of  the  resulting  microorganism.  Well 
characterized  includes  knowledge  of  the 
function  of  the  introduced  sequences 
and  the  phenotypic  expression 
associated  with  the  introduced  genetic 
material.  Genetic  material  which  has 
been  examined  at  the  restriction  map  or 
sequence  level,  but  for  which  a  function 
or  phenotypic  trait  has  not  yet  been 
ascribed,  is  not  considered  well- 
characterized. 

Well-characterized  would  include 
knowing  whether  multiple  reading 
frames  exist  within  the  operon.  This 
relates  to  whether  more  than  one 
biological  product  might  be  encoded  by 
a  single  sequence,  and  addresses  the 
possibility  that  a  modified 
microorganism  could  display 
unpredicted  behavior  should  such 
multiple  reading  frames  exist  and  their 
action  not  be  anticipated. 

(iii)  Free  of  certain  sequences.  In 
addition  to  improving  the  ability  to 
predict  the  behavior  of  the  modified 
microorganism,  the  well-characterized 
requirement  ensures  that  segments 
encoding  for  either  part  or  the  whole  of 
the  toxins  listed  at  proposed 

§  725.421(d)  would  not  inadvertently  be 
introduced  into  the  recipient 
microorganism  (Refs.  11  and  12). 

The  toxins  listed  at  proposed 
§  725.421(d)  are  polypeptides  of 
relatively  high  potency.  Other  types  of 
toxins  (e.g.,  modified  amino  acids, 
heterocyclic  compounds,  complex 
polysaccharides,  glycoproteins,  and 
peptides)  are  not  listed  for  two  reasons. 
First,  their  toxicity  falls  within  the  range 
of  moderate  to  low.  Second,  these  types 
of  toxins  generally  arise  from  the 
activity  of  a  number  of  genes  in  several 
metabolic  pathways  (multigenic). 

In  order  for  a  microorganism  to 
produce  toxins  of  multigenic  origin,  a 
large  number  of  different  sequences 
would  have  to  be  introduced  and 
appropriately  expressed.  It  is  unlikely 
that  all  of  the  genetic  material  necessary 
for  metabolizing  multigenic  toxins 
would  be  inadvertently  introduced  into 
a  recipient  microorganism  when 
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requirements  that  the  genetic  material 
be  limited  in  size  and  well- 
characterized  are  followed.  Should  any 
of  the  necessary  sequences  not  be 
introduced,  or  not  be  expressed 
appropriately  by  the  recipient,  a  toxin  of 
multigenic  origin  would  not  be 
produced.  EPA,  thus,  sees  no  reason 
why  a  manufacturer  who  wishes  to 
modify  a  microorganism  listed  in 
proposed  §  725.420  with  a  single  or  a 
few  sequences  involved  in  metabolism 
of  a  multigenic  toxin  should  not  be 
allowed  to  do  so.  Introduction  of  a 
single  or  a  few  such  sequences  into  a 
candidate  microorganism  should  not 
result  in  production  of  a  multigenic 
toxin  and  thus  would  not  present 
significant  risk. 

Similarly,  other  properties  that  might 
present  risk  concerns  result  from  the 
interactive  expression  of  a  large  number 
of  genes.  For  example,  pathogenic 
behavior  is  the  result  of  a  large  number 
of  genes  being  appropriately  expressed. 
Because  of  the  complex  nature  of 
behaviors  such  as  pathogenicity,  the 
probability  is  low  that  an  insert 
consisting  of  well-characterized,  limited 
in  size  genetic  material  could  transform 
the  microorganisms  listed  at  proposed 
§  725.420  into  microorganisms  which 
display  pathogenic  behavior.  For  this 
reason,  with  the  exception  of  certain 
toxins  which  are  listed  because  of  their 
potency,  EPA  is  not  listing  at  proposed 
§  725.421(d)  sequences  that  are  one  of  a 
series  of  sequences  needed  in 
combination  in  order  for  a 
microorganism  to  display  a  complex 
behavior  such  as  pathogenicity.  If 
commenters  believe  they  can  identify 
sequences  which  present  risk  concerns 
which  should  be  addressed  and  listed  at 
proposed  §  725.421(d),  EPA  requests 
they  inform  the  Agency  of  these 
sequences. 

(iv)  Poorly  mobilizable.  The 
requirement,  at  proposed  §  725.421(c), 
that  the  introduced  genetic  material  be 
poorly  mobilizable  reduces  potential  for 
transfer  of  introduced  genetic  sequences 
to  other  microorganisms  in  the 
environment.  Such  transfers  would 
occur  through  the  interaction  of  the 
introduced  microorganism  with 
indigenous  microorganisms  through 
conjugation,  transduction,  or 
transformation.  Through  such  transfers, 
the  introduced  genetic  material  could  be 
transferred  to  and  propagated  within 
different  populations  of 
microorganisms,  including 
microorganisms  which  may  never 
previously  have  been  exposed  to  this 
genetic  material.  It  is  not  possible  to 
predict  how  the  behavior  of  these 
potential  recipient  microorganisms  will 
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be  affected  after  uptake  and  expression 
of  the  genetic  material. 

Since  EPA  is  not  limiting  the  type  of 
organism  that  can  serve  as  the  source  for 
the  introduced  genetic  material,  some 
limitation  is  placed  on  the  ability  of  the 
introduced  genetic  material  to  be 
transferred.  This  limitation  mitigates 
risk  by  significantly  reducing  the 
probability  that  the  introduced  genetic 
material  would  be  transferred  to  and 
expressed  by  other  microo^nisms. 

The  transfer  frequency  oflO  was 
selected  as  defining  "pmorly 
mobilizable”  for  four  reasons.  First,  it 
represents  the  lower  end  of  the  range  of 
transfer  frequencies  observed  in  nature. 
Transfer  of  plasmids,  for  example, 
commonly  occurs  through  conjugation 
between  bacteria  at  rates  ranging  from 
no  detectable  transfer  (typically  less 
than  10  **  transfer  events  per  donor)  to 
to  2  transfer  events  per  donor  in  soil, 
water  and  sewage  (Ref.  13).  A  similar 
range  of  transfer  frequencies  has  been 
associated  with  transduction  of 
chromosomal  and  plasmid  DNA  in  soil 
and  aquatic  microcosms  (Refs.  14, 15, 
and  16).  Also,  a  limited  number  of 
studies  on  natural  transformation  have 
documented  a  range  of  transformation 
events  from  0.3  x  10-*^  to  1  x  10-** 
transformants  per  recipient  (Ref.  17). 
Second,  studies  of  certain  genetic  traits 
(e.g.,  amino  acid  auxotrophy,  resistance 
to  antibiotics)  suggest  the  spontaneous 
rate  of  mutation  to  be  within  the  range 
of  10  ^  to  10-*  per  cell  generation  (Refs. 

18  and  19).  A  fiequency  of  10  **  appears 
to  represent,  therefore,  a  baseline 
frequency  at  which  change  occurs  in 
genetic  material.  Third,  this  frequency 
sets  the  technical  limit  for 
measurability.  Below  the  rate  of 
spontaneous  mutation,  it  becomes 
difficult  to  distinguish  gene  transfer 
from  mutation.  Fourth,  the  10-*  criterion 
should  not  be  difficult  to  meet,  and,  in 
fact,  is  a  standard  employed  in  the  NIH 
Guidelines. 

The  10-**  frequency  is  attainable  given 
current  techniques.  Plasmids  with 
transfer  rates  of  10-**  exist  or  are  easily 
constructed.  In  bacteria  this  )ow  rate  is 
readily  engineered  through  the 
inactivation  of  the  transfer  functions  of 
mobile  genetic  elements,  or  the 
inactivation/removal  of  pilus  formation 
functions  of  plasmids  (Ref.  20).  Some  of 
the  plasmids  most  commonly  employed 
as  vectors  in  genetic  engineering  (e.g., 
-pBR325  and  pBR322)  have 
mobilization/transfer  frequencies  of  19** 
or  less.  The  plasmid  pBR322  has  been 
used  as  a  vector  to  construct  several 
microorganisms  reviewed  by  EPA  under 
the  1986  Policy  Statement. 

The  criteria  set  for  “poorly 
mobilizable*’  for  transduction  and 


transformation  should  not  prevent  most 
microorganisms  from  meeting  the 
exemption  criteria,  since  the  majority  of 
transfer  frequencies  reported  for 
transduction  and  natural  transformation 
are  less  than  10-*.  Higher  frequencies  are 
likely  only  if  the  introduced  genetic 
material  has  been  altered  or  selected  to 
enhance  frequency. 

Fungal  gene  transfer  has  also  been 
considered  in  development  of  the 
poorly  mobilizable  criterion.  Although 
mobile  genetic  elements  such  as 
transposons,  plasmids,  and  double 
stranded  RNA  exist  in  fungi  and  can  be 
readily  transferred,  this  transfer  usually 
is  only  possible  between  members  of  the 
same  species  during  anastomosis,  a 
process  specific  to  ^ngi.  Since 
anastomosis  only  occurs  between 
members  of  the  same  species,  the 
introduced  genetic  material  w'ould  not 
be  transferred  to  distantly  related  fungi 
as  may  occur  with  bacteria. 

Based  on  suggestions  made  at  the  July 
22, 1991  BSAC  Subcommittee  meeting, 
EPA  proposes  the  following  definition 
for  “poorly  mcAilizable”:  “The  ability  of 
the  introduced  genetic  material  to  be 
transferred  and  mobilized  is  inactivated, 
with  a  resulting  frequency  of  transfer  of 
less  than  10  **  transfer  events  per 
recipient.”  For  microorganisms  with 
introduced  genetic  material  associated 
with  conjugative  plasmids  or 
conjugative  transposons,  this  criterion 
can  be  met  by  inactivation  of  transfer  or 
mobilization  functions  which  reduce 
transfer  frequency.  In  instances  where 
introduced  genetic  material  is  located 
on  the  chromosome,  steps  can  be  taken 
to  insure  a  low  transfer  frequency  by 
transduction  and  transformation  by 
reducing  opportunities  for  illegitimate 
recombination.  EPA  requests  comment 
on  the  appropriateness  of  its  definition 
of  poorly  mobilizable  and  whether  there 
are  alternative  or  additional  methods  for 
demonstrating  that  introduced  genetic 
material  is  poorly  mobilizable  that 
should  be  included  in  the  definition. 

(v)  Effect  of  introduces  genetic 
material  criteria.  The  requirements 
placed  on  the  introduced  genetic 
material,  in  concert  with  the  level  of 
safety  associated  with  the  recipient 
microorganisms,  ensure  that  the 
resulting  microorganisms  present  low  or 
negligible  risk.  The  probability  is  low 
that  the  insertim  of  genetic  material 
meeting  EPA’s  criteria  into  such 
microorganisms  will  change  their 
behavior  so  that  they  would  acquire  the 
potential  for  causing  adverse  effects. 
Risks  would  be  mitigated  by  the  four 
criteria  placed  on  the  introduced  genetic 
material,  the  relative  safety  of  the 
microorganimis  listed  at  proposed 
§  725.420.  and  the  inactivation  criteria 


specified  for  the  Tier  1  exemption.  In  the 
case  of  Tier  II  exemption,  risks  would  be 
mitigated  in  light  of  the  four  criteria 
placed  on  intr^uced  genetic  material, 
the  relative  safety  of  the  microorganisms 
listed  at  proposed  §725.420,  and  EPA's 
review  of  the  conditions  selected. 

c.  Standards  for  minimizing  the 
number  (ff  microorganisms  emitted  from 
the  facility.  The  standards  prescribed  for 
Tier  I  exemption  require  that  the 
structure(s}  be  designed  and  operated  to 
contain  the  microorganism,  that  access 
to  the  structure  be  limited  to  essential 
personnel,  that  inactivation  procedures 
shown  to  be  effective  in  reducing  the 
number  of  viable  microorganisms  in 
liquid  and  solid  wastes  be  followed 
prior  to  disposal  of  the  wastes,  that 
features  to  reduce  microbial 
concentrations  in  aerosols  and  exhaust 
gases  released  from  the  structure  be  in 
place,  and  that  general  worker  hygiene 
and  protection  practices  be  followed. 

(i)  Definition  of  structure.  EPA 
considers  the  term  "structure”  to  refer 
to  the  building  or  vessel  which 
effectively  surrounds  and  encloses  the 
microorganism.  Vessels  may  have  a 
variety  of  forms,  e.g.,  cubic,  ovoid, 
cylindrical,  or  spherical,  and  may  be  the 
fermentation  vessel  proper  or  part  of  the 
dowmstream  product  separation  and 
purification  line.  All  would  perform  the 
function  of  enclosing  the 
microorganism.  In  general,  the  material 
used  in  the  construction  of  such 
structure(s)  would  be  impermeable, 
resistant  to  corrosion  and  easy  to  clean/' 
sterilize.  Seams,  joints,  fittings, 
associated  process  piping,  fasteners,  and 
other  similar  elements  would  be  sealed. 

(ii)  Standards  to  minimize  microbial 
release.  EPA  is  proposing,  for  several 
reasons,  a  somewhat  cautious  approach 
in  prescribing  standards  for  minimizing 
the  number  of  microorganisms  emitted 
through  the  disposal  of  waste  and  the 
venting  of  gases.  First,  a  wide  range  of 
behaviors  can  be  displayed  by 
microorganisms  modified  consistent 
with  EPA’s  standards  for  the  introduced 
genetic  material.  Second,  EPA  will  not 
conduct  any  review  whatsoever  for  Her 
I  exemptions.  EPA  believes  the 
requirement  to  minimize  emissions  will 
provide  a  measure  of  risk  reduction 
necessary  for  making  a  finding  of  no 
unreasonable  risk.  Taken  together, 
EPA’s  standards  ensure  that  the  number 
of  microorganisms  emitted  from  the 
structure  is  minimized. 

EPA’s  proposed  standards  for 
minimizing  emission  specify  that  liquid 
and  solid  waste  containing  the 
microorganisms  be  treated  to  give  a 
validated  decrease  in  viable  microbial 
populations  so  that  at  least  99.9999 
percent  of  the  organisms  resulting  from 
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the  fermentation  will  be  killed.  During 
normal  fermentation  processes,  bacteria 
generally  reach  a  level  of  10'“  to  10' ' 
colony  forming  units  per  milliliter  (Ref. 
21).  A  simple  calculation  assuming  no 
dilution  of  the  fermentor  broth  and  a 
minimum  inactivation  efficiency  of 
99.9999  percent  (or  a  6  log  reduction) 
results  in  an  estimate  of  the 
concentration  of  viable  organisms 
released  from  the  facility  of  at  most 
approximately  10*  bacteria  per 
milliliter.  This  number  is  likely  to  be 
lower,  since  the  required  reduction  is 
the  minimum  validated  inactivation  and 
the  actual  kill  is  likely  to  be  greater. 

Fungi  have  greater  biomass  per  colony 
forming  unit  and  therefore  are  incapable 
of  reaching  the  high  numbers  that 
bacteria  in  fermentation  vats  achieve. 
During  the  fermentation  process,  fungal 
populations  frequently  reach  population 
densities  of  10<’  to  microorganisms 
per  milliliter  (Ref.  21).  The  proposed 
level  of  inactivation  would  result  in 
almost  all  fungi  from  the  fermentation 
process  being  rendered  nonviable.  Here 
too,  the  actual  reduction  in  number  is 
likely  to  be  greater  that  the  minimum 
required  by  EPA. 

Since  the  bacteria  used  in 
fermentation  {^cesses  are  usually 
debilitated,  eitror  intentionally  or 
through  acclimation  to  industrial 
fermentation,  the  small  fraction  of 
microorganisms  remaining  viable  after 
inactivation  treatments  will, likely  have 
a  reduced  ability  to  survive  during 
disposal  or  in  the  environment.  This  is 
because  microorganisms  repeatedly 
cultured  in  specific  growth  conditions 
become  adapted  to  those  conditions  and 
often  lose  the  ability  to  survive  in 
different  conditions.  This  is  particularly 
tRie  when  microorganisms  are  used  in 
industrial  fermentations  wherein  most, 
if  not  all,  of  the  microorganism’s 
nutritional  and  other  needs  are  met  to 
ensure  rapid  growth  and  good  product 
yield.  Moreover,  industrial  companies, 
in  an  attempt  to  keep  their  proprietary- 
microorganisms  from  competitors  and  to 
reduce  the  microbial  numbers  to  those 
permitted  by  local  sanitation 
authorities,  modify  the  microorganisms 
to  increase  the  ability  of  their 
microorganisms  to  surv'ive  and  perform 
their  assigned  tasks  in  the  fermentor  but 
decrease  their  ability  to  survive  in  the 
environment  external  to  the  fermentor. 

When  treated  wastes  are  placed  in  the 
sanitary  sewage  line  during  disposal, 
factors  such  as  changes  in  pH, 
temperature,  ionic  balance,  and  dilution 
adversely  affect  any  microorganisms 
remaining  viable  subsequent  to 
inactivation  treatment.  Similarly,  vyhen 
such  wastes  are  left  in  the  form  of  cakes 
for  several  hours  at  room  temperature. 


the  lack  of  nutrients  and  sufficient 
suitable  electron  acceptors  (oxygen  for 
aerobes,  other  substances  such  as  an 
organic  compound  or  sulfur  for  . 
anaerobes)  further  reduces  viability. 

Based  on  these  considerations,  EPA 
believes  that  under  its  proposed 
standards,  few  viable  microorganisms 
will  be  emitted  from  the  facility  through 
the  route  of  liquid  and  solid  wastes. 

EPA  requirements  also  address 
microorganisms  in  the  exhaust  from  the 
fermentor  and  along  the  production 
line.  To  address  exhaust  from 
fermentors,  EPA  is  proposing  that  the 
number  of  microorganisms  in  fermentor 
gases  be  reduced  by  at  least  two  logs 
prior  to  the  gases  being  exhausted  from 
the  fermentor.  EPA  selected  this  number 
based  on  an  estimate  of  the  numbers  of 
microorganisms  likely  to  be  in  the 
exhaust  from  an  uncontrolled  fermentor 
and  common  industry  practice.  Several 
studies  cited  by  Battelle  (Ref.  22) 
suggest  that  a  typical  viable 
microorganism  load  in  uncontrolled 
fermentor  exhaust  is  about  5  x  10“ 
organisms  per  cubic  foot.  A  reduction  of 
two  logs  would  reduce  the  number  to 
approximately  5  x  10^  microorganisms 
per  cubic  foot.  The  actual  number  is 
likely  to  be  lower,  since  the  required 
reduction  is  a  minimum  and  the  number 
removed  may  be  greater. 

The  number  of  microorganisms  that 
remain  viable  subsequent  to  being 
exhausted  from  the  fermentor  is  likely 
to  be  lower  still.  First,  it  is  generally  not 
common  industry  practice  to  run 
fermentors  in  an  uncontrolled  fashion. 
Second,  microorganisms  in  fermentor 
exhausts  would  be  within  aerosols. 
Aerosolization  is,  in  general,  very 
stressful  for  microorganisms,  because  of 
the  physical  pressures  associated  with 
aerosol  formation  and  the  high 
probability  of  dehydration  (Refs.  22  and 
23).  Moreover,  microorganisms  that  are 
physiologically  acclimated  to  the 
growth  conditions  within  the  fermentor 
are  likely  to  be  compromised  in  their 
ability  to  surv-ive  aerosolization.  EPA 
anticipates,  therefore,  that  few 
microorganisms  will  survive  the  stresses 
of  aerosolization  associated  with  being 
exhausted  in  a  gas  from  the  fermentor. 
The  provision  requiring  reduction  of 
microorganisms  in  fermentor  exhaust 
gases  contributes  to  minimizing  the 
number  of  viable  microorganisms 
emitted  from  the  facility. 

EPA  requests  comment  on  whether  its 
standards  for  minimizing  releases  of 
microorganisms  from  facilities  are 
appropriate  for  this  exemption.  EPA  is 
particularly  interested  in  whether 
commenters  can  suggest  reasonable 
alternative  methods  for  reducing 


releases  from  facilities  and  provide  the 
rationale  for  these  alternatives. 

EPA  is  also  proposing  that  the 
requirements  specify  that  other  systems 
be  in  place  to  control  dissemination  of 
microorganisms  by  other  routes.  This 
would  include  prbgrams  to  control  pests 
such  as  insects  or  rats,  since  these  might 
serve  as  vectors  for  carrying 
microorganisms  out  of  the  fermentation 
facilities. 

(iii)  Worker  protection.  The 
requirement  to  minimize  microbial 
emissions,  in  conjunction  with  the 
requirement  for  general  worker  safety 
and  hygiene  procedures,  also  affords  a 
measure  of  protection  for  workers. 
Potential  effects  on  workers  that  exist 
with  microorganisms  in  general  (e.g., 
allergenicity)  will  be  present  with  the 
microorganisms  qualifying  for  this 
exemption.  As  with  other  substances 
that  humans  may  react  to  (e.g.,  pollen, 
chemicals,  dust),  the  type  and  degree  of 
allergenic  responses  is  determined  by 
the  biology  of  the  exposed  individual.  It 
is  unlikely  that  a  microorganism 
modified  in  keeping  with  EPA’s 
specifications  for  the  introduced  genetic 
material  would  induce  a  heightened 
response.  The  general  worker  hygiene 
procedures  specified  by  EPA  should 
protect  most  individuals  from  the 
allergenic  responses  associated  with 
microorganisms  exhausted  from 
fermentors  and/or  other  substances 
emitted  along  the  production  line.  The 
EPA  requirement  that  entry  be  limited 
to  essential  personnel  also  addresses 
this  consideration  by  reducing  to  a 
minimum  the  number  of  individuals 
exposed. 

(iv)  Guidance  for  Tier  II.  EPA  is  not 
specifying  standards  for  minimizing  the 
number  of  microorganisms  emitted  from 
the  facility  for  microorganisms 
qualifying  for  Tier  II  exemption.  Rather, 
the  Agency  requests  thjat  submitters 
utilize  as  guidance  the  standards  set 
forth  for  Tier  I  procedures.  The 
procedures  proposed  by  the  submitter  in 
a  Tier  II  exemption  request  will  be 
quickly  reviewed  by  the  Agency  (4.5 
days).  EPA  will  have  the  opportunity  to 
evaluate  whether  the  procedures  the 
submitter  intends  to  implement  for 
reduciryg  the  number  of  organisms 
emitted  from  the  facility  are  appropriate 
for  that  microorganism. 

d.  Benefits  of  the  tiered  exemption. 
Substantial  benefits  are  associated  with 
this  proposed  exemption.  The  recipient 
microorganisms  are  already  widely 
employed  in  general  commercial  uses 
subject  to  TSCA  reporting.  These 
include  microorganisms  used  to 
produce  enzymes  for  detergent  use  or 
biomass  conversion,  and  production  of 
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specific  compounds  such  as  plant  or 
microbial  growth  promoting  factors. 

The  Agency  believes  this  exemption 
will  result  in  resource  savings  both  to 
EPA  and  industry  without 
compromising  the  level  of  risk 
management  afforded  by  the  90-day 
MCAN  review.  The  microorganisms 
named  as  recipients  for  the  tiered 
exemption  have  been  assessed  for  risk, 
criteria  limiting  the  potential  for  transfer 
of  and  expression  of  toxin  sequences 
have  been  provided,  and  the  conditions 
of  use  are  specified  in  the  exemption 
(Tier  I)  or  will  be  reviewed  by  ^A  (Tier 
II).  EPA  requirements  for  minimizing 
numbers  of  viable  microorganisms 
emitted  are  within  standard  operating 
procedures  for  the  industry,  and  both 
the  procedures  and  the  structures 
specified  in  the  exemption  are  the  type 
industry  uses  to  protect  their  products 
from  contamination. 

The  exemption  will  resuh  in  reduced 
reporting  costs  and  a  decrease  in  delay 
associate  with  reporting  requirements. 
The  savings  in  Agency  resources  can  be 
directed  to  reviewing  activities  and 
microorganisms  which  present  greater 
uncertainty. 

This  exemption  should  facilitate 
development  and  manul^turing  of  new 
products  and  the  accumulation  of  useful 
information.  When  balanced  by  the 
potential  resource  savings  and  many 
industrial  benefits  of  these 
microorganisms,  the  Agency  finds  the 
potential  benefits  of  exempting  uses  of 
these  microorganisms  under  the  specific 
criteria  will  not  present  unreasonable 
risk. 

EPA  is  considering  designating  other 
microorganisms  as  eligible  for  this 
exemption,  depiendent  upon  risk 
assessments  for  these  microorganisms 
indicating  that  they  present  no 
unreasonable  risk  under  the  conditions 
of  use.  A  list  of  microorganisms  EPA 
believes  are  used  by  industry  for  TSCA 
uses  appears  in  a  support  document  in 
the  docket  for  this  rulemaking.  EPA 
plans  to  evaluate  many  of  these  to 
determine  whether  they  qualify  as 
recipient  microorganisms  eligible  for 
this  exemption.  The  goal  of  the 
evaluation  is  to  ensure  that  the 
microorganisms  would  present  no 
unreasonable  risk  when  used  under  the 
conditions  of  this  exemption.  Persons 
possessing  information  demonstrating 
no  unreasonable  risk  and  thus 
supporting  eligibility  for  the  tiered 
exemption  for  these  microorganisms  or 
other  microorganisms  are  encouraged  to 
submit  such  information  to  EPA  to 
facilitate  this  process.  As  noted 
previously,  this  information  could  be 
submitted  using  the  procedures  at 
proposed  §  725.67. 


rv.  Other  Issues 

A.  Microorganisms  Covered  in  This 
Bulemaking 

1.  Microorganisms  inctuded.  In  this 
proposed  rule,  EPA,  on  the  advice  of  its 
BSAC,  is  including  in  its  definition  of 
"microorganism”  those  organisms 
classified  in  the  kingdoms  Monera  (or 
Procaryotae),  Protista,  and  Fungi,  the 
Chlorophyta  and  the  Rhodophyta  of  the 
Plantae,  and  viruses  and  virus-like 
particles.  This  definition,  which  uses 
the  fiv'e  kingdom  classification  system 
of  Whittacker  (Ref.  24),  includes,  but  is 
not  limited  to  bacteria,  protozoa,  fungi, 
mycoplasmas,  mycoplasma-like 
organisms,  splroplasmas, 
microphytoplanktons,  and  green  and 
red  algae.  Viruses  and  virus-like 
particles  (e.g  viroids,  satellites, 
virusoids)  are  also  considered  to  be 
microorganisms  by  EPA,  even  though 
they  are  classified  in  a  unique 
classification  system  described  by 
Francki,  et  al.  (Ref.  25).  Should  new 
categories  of  organisms  within  the 
Monera,  Protista,  Fungi,  and  the 
Chlorophyta  and  the  ^odophyta  of  the 
Plantae  be  identified,  these  also  would 
be  considered,  microorganisms  under 
this  proposed  rule.  EPA  requests 
comment  on  its  approach  to  the 
definition  of  microorganisms.  EPA  is 
particularly  interested  in  comment 
regarding  the  appropriateness  of 
including  organisms  from  the 
Chlorophyta  and  the  Rhodophyta  of  the 
Plantae  in  its  microorganism  definition. 

The  organisms  belonging  to  the 
Monera,  Protista  and  Fungi  are 
primarily  unicellular.  Members  of  the 
Chlorophyta  and  the  Rhodophyta  are 
also  primarily  unicellular.  As  members 
of  the  Thallophyta,  they  show  Httle  if 
any  tissue  differentiation  (the  entire 
plant  is  known  as  a  thallus),  the 
reproductive  structures  are  often 
unicellular  and  lack  a  protective  wall  or 
jacket  of  sterile  cells,  and  the  zygotes  do 
not  form  embryos  within  a  female 
reproductive  organ.  The  organisms  of 
the  Monera,  f’rotisla,  Fungi, 
Chlorophyta,  and  Rhodophyta  may  be 
prokaryotes  or  eukaryotes,  and  may  or 
may  not  possess  cell  walls. 

Each  type  of  microorganism  can  be 
significantly  different,  one  from  another. 
Some  measure  of  the  differences 
between  them  can  be  seen  in  the  fact 
that  the  descriptor,  “microorganism”, 
spans  four  of  the  five  kingdoms  into 
which  all  organisms  are  classified. 

These  differences  present  several 
challen^s  in  constructing  a  rule. 

2,  Inclusion  of  viruses  and  virus-Hke 
particles.  One  important  consideration 
under  TSCA  revolves  around  the 
approach  to  viruses  and  virus-like 


particles.  Viruses  are  included  hy  EPA 
in  the  designatimi  "microorganisms.” 
These  entities,  which  are  among  the 
smallest  of  microorganisms,  differ  from 
other  microorganisms  in  several  ways. 
First,  they  are  non-cetlular  entities, 
lacking  a  delineating  cell  membrane  and 
the  metabolic  machinery  for  the  basic 
cellular  function  of  energy  generation. 
Second,  they  ctmtain  only  cwie  type  of 
genetic  informational  molecule,  either 
RNA  (ribonucleic  acid)  or  EWA 
(deoxyribonucleic  acid).  Third,  viruses 
are  obligate  intracellular  inhabitants. 

They  cannot  reproduce  independently 
outside  of  a  host  cell.  For  this  reason, 
viruses  have  historically  been  identified 
according  to  the  host  they  infect,  i.e., 
plant  viruses  reproduce  in  plant  cells, 
animal  viruses  in  animal  cells,  and 
bacterial  viruses  in  bacterial  cells.  There 
are  also  viruses  of  fungi,  algae,  and 
protozoa.  More  recently  a  unique 
classification  system  has  been 
developed  bas^  on  the  genome 
structure  and  expressitm,  as  well  as  on 
structural  features  of  the  virus  particles 
(Ref.  25).  Because  their  reproduction 
within  cells  can  resuh  in  disruption  of 
the  host  cell,  viruses  are  generally 
considered  to  be  pathogens.  Viroids  are 
virus-like  particles  whk^Uire  also 
pathogens.  These  CTithies  are  implicated 
in  plant  diseases  such  as  potato  spindle 
tuber  disease. 

When  the  BSAC  Subccunmittee  met 
on  )uly  22, 1991,  they  txmsidered  EPA’s 
approach  to  microwganisms  under 
TSCA.  They  raised  several  issues  with 
regard  to  viruses  and  virus-like 
particles.  They  noted  that  viruses  are  by 
definition  pathogens.  As  viruses  in 
general  have  smaller  genomes  than 
other  microorganisms  and  a  greater 
percentage  of  the  genome  is  related  to 
pathogenicity,  a  change  in  the  viral 
genome  is  more  likely  to  affect 
pathogenicity  than  a  change  in  the 
genome  of  microorganisms  such  as 
bacteria  and  fungi.  Even  when  a  change 
occurs  solely  within  a  single  genome, 
viruses  and  virus-like  particl^  may 
warrant  a  more  cautious  approach  than 
other  microorganisms.  Finally,  plant 
and  animal  viruses  are  known  to  shift 
host  range  under  in  vitro  tissue  culture 
ccmditions,  other  unique  COTiditions,  or 
in  non-traditional  hosts,  and  this,  in  and 
of  itself,  is  an  important  risk 
consideration. 

Thus,  viruses  and  virus-like  particles, 
because  of  their  imique  characteristics, 
present  different  issues  than  other 
microorganisms.  This  is  particularly 
true  of  the  viruses  that  attack 
macroorganisms  (humans,  animals,  and 
plants);  and  the  use  of  these  viruses 
probably  warrants  scrutiny  regardless  of 
whether  the  virus  is  new  or  existing. 
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Viruses  that  infect  other 
microorganisms  (e.g.,  the  viruses  of 
protozoa,  fungi,  and  bacteria),  may 
present  a  somewhat  different  risk 
picture  from  those  that  infect 
macroorganisms.  Although  it  appears 
theoretically  possible  for  a  virus  of  a 
microorganism  (also  termed  a  phage)  to 
permanently  eliminate  its  host 
microorganism  from  a  habitat,  studies 
done  to  date  do  not  provide  strong 
evidence  that  this  occurs  (Ref.  24), 
possibly  because  microorganisms  are 
capable  of  rapidly  developing  resistance 
to  phage  infection.  Phage  infections 
appear  rather  to  result  in  a  temporary 
fluctuation  rather  than  a  permanent 
change  in  the  numbers  of  a 
microorganism  in  a  specific  habitat. 
Moreover,  redundancy  in  function 
found  in  natural  microbial  communities 
(i.e.,  many  species  are  capable  of 
performing  the  same  ecological  function 
(Ref.  5))  may  cushion  the  effects  of  these 
population  fluxes. 

To  address  viruses  for  this 
rulemaking,  EPA  has  distinguished 
between  those  that  infect 
microorganisms  and  those  that  infect 
macroorganisms.  Phages  will  be 
conside^  MGEs  and  the  MGE 
guidance  discussed  in  Unit  I.C.  of  this 
preamble  will  apply  to  them.  Therefore, 
a  phage  which  has  been  modified  to 
contain  genetic  material  from  a  second 
phage  whose  host  microorganism  is  in 
a  different  ^nus  than  the  modified 
phage  would  be  considered  a  “new” 
microorganism  subject  to  TSCA  section 
5  reporting.  Similarly,  a  phage  modified 
to  contain  genetic  material  from  an 
organism  cleissified  in  a  different  genus 
than  the  genus  from  which  the  modified 
(recipient)  phage  was  isolated  would  be 
considered  intergeneric.  Under  this 
interpretation,  a  phage  which  has  been 
modified  to  contain  genetic  material 
from  a  virus  of  a  macroorganism  would 
also  be  considered  a  “new” 
microorganism. 

With  r^ard  to  viruses  of 
macroorganisms,  EPA  believes  that 
certain  viruses  of  macroorganisms 
would  be  subject  to  TSCA  jurisdiction  if 
they  were  employed  in  TSCA  uses.  As 
discussefd  in  Unit  I.C.  of  this  preamble, 
certain  product  uses  are  excluded  from 
coverage  under  TSCA,  the  most  notable 
for  viruses  being  the  exclusions  for 
pesticides  (but  not  pesticide 
intermediates)  which  are  covered  under 
FIFRA  and  for  food,  drugs,  cosmetics, 
and  their  intermediates,  which  are 
covered  by  FFDCA.  While  other  uses 
could  potentially  be  subject  to  TSCA, 
EPA  has  not  at  this  time  been  able  to 
identify  viruses  of  macroorganisms  in 
uses  that  might  be  subject  to  TSCA.  EPA 
requests  comments  on  whether  there  are 


known  uses  of  viruses  ot 
macroorganisms  that  would  be  subject 
to  TSCA  and  whether  an  intergeneric 
approach  such  as  that  used  for  phages 
would  be  appropriate  for  the  viruses  of 
macroorganisms.  Comment  is  also 
requested  on  whether  EPA’s  approach 
for  oversight  of  phages  under  TSCA 
section  5  is  appropriate. 

B.  Listing  Microorganisms  on  the 
Inventory 

This  Unit  describes  how  EPA 
proposes  to  explicitly  list 
microorganisms  on  the  TSCA  Inventory 
after  MCAN  review  and  the  rationale  for 
the  proposed  listing. 

1.  The  components  of  explicit  listing. 
EPA  proposes  to  identify 
microorganisms  on  the  Inventory  using 
a  taxonomic  designation  and  a 
consistent  set  of  supplemental 
information  on  phenotypic  and 
genotypic  traits  necessary  to  identify  the 
microorganism  as  precisely  as  possible. 
EPA  expects  that  this  information 
would  be  a  portion  of  the  information 
included  in  MCAN  submissions. 

a.  Taxonomic  designation.  The 
taxonomic  designations  to  the  strain 
level,  as  appropriate,  would  be  provided 
for  the  recipient  microorganism  and  the 
donor(s)  of  the  introduce  genetic 
material.  Taxonomic  designations  may 
be  those  assigned  by  individual 
submitters  or  by  a  culture  collection. 

The  designations  would  be 
substantiated  by  a  letter  from  a  culture 
collection  verif^ng  the  designation,  by 
literature  references,  or  by  the  results  of 
tests  conducted  for  the  purpose  of 
taxonomic  classification.  Upon  request, 
the  data  supporting  the  taxonomic 
designation  should  be  provided  to  EPA. 
Where  possible,  the  genetic  history  of 
the  recipient  microoiganism  should  be 
documented  back  to  the  isolate  from 
which  it  was  derived. 

b.  Supplemental  information.  Many 
taxonomic  designations  at  the  species 
level  define  phenotypically  and 
genotypically  diverse  groups  of 
microorganisms.  Therefore, 
supplemental  information  will  be  used 
to  identify  as  precisely  as  possible  a 
specific  microorganism  on  the 
Inventory.  Information  on  phenotypic 
and  genotypic  traits  is  necessary  only  to 
the  extent  that  it  assists  in  the  specific 
identification  of  the  reported 
microorganism. 

(i)  Phenotypic  traits.  This  information 
concerns  the  characteristics  that  reflect 
the  interaction  of  a  microorganism’s 
genotype  and  the  environment  in  which 
it  is  intended  to  be  used.  For  example, 
information  on  intentionally  added 
biochemical  and  physiological  traits  is 
pertinent,  since  these  traits  may  affect 


the  behavior  and  fate  of  a 
microorganism  in  the  environment. 

Where  possible,  submitters  should 
prioritize  phenotypic  traits  in  order  of 
those  likely  to  significantly  change  the 
microorganism’s  behavior  and  thus  its 
potential  risk.  Such  important 
phenotypic  changes  may  include  a 
change  from  asporogeny  to  spore- 
forming,  an  increase  in  the  amount  of  a 
specific  product  for  which  the 
microorganism  is  being  used  as  an 
intermediate,  or  the  activation  of  a 
previously  inactive  enzyme  that  is 
known  to  have  negative  human  health 
or  ecological  effects. 

(ii)  Genotypic  traits.  This  information 
concerns  the  distinguishing  genotypic 
characteristics  of  a  microorganism, 
including  the  identity  of  the  genetic 
material  that  is  introduced  into  the 
recipient  microorganism  and  the 
methods  used  to  construct  the  reported 
microorganism.  For  example, 
information  on  the  vector  construct, 
cellular  location,  and  number  of  copies 
of  the  introduced  genetic  material  is 
pertinent,  since  the  vector  may  add 
genetic  material  and  traits,  and  the 
microorganism’s  phenotypic  traits  may 
be  affected  by  the  number  of  copies  and 
location  of  the  introduced  genetic 
material. 

c.  Deposit  in  a  culture  collection. 
Because  microorganisms  are  complex 
substances  and  because  of  the  nature  of 
the  differences  that  will  be  used  to 
distinguish  between  similar  organisms 
(isolates),  EPA  is  considering  requiring 
that  microorganisms  listed  on  the 
Inventory  be  deposited  in  a  recognized 
culture  collection.  Deposited 
microorganisms  could  serve  as 
references  for  determining  whether  a 
related,  unreported  microorganism,  or  a 
subsequently  modified,  inventoried 
microorganism  is  the  same  as  one 
already  listed  on  the  Inventory. 
Comments  on  this  proposal  and 
alternative  suggestions  of  how  to 
distinguish  among  closely  related 
microorganisms  are  requested. 

2.  Inventory  status  oj  similar  and 
subsequently  modified  microorganisms. 
Since  publication  of  the  1986  Policy 
Statement,  EPA  has  reviewed  several 
intergeneric  microorganism  PMNs  for 
general  commercial  use.  As  discussed 
previously,  the  Agency  has  received  an 
NOC  for  most  of  these  microorganisms, 
and  these  are  listed  on  the  TSCA 
Inventory.  The  Agency  recognizes  that 
subsequent  to  listing  a  microorganism 
on  the  Inventory,  original  submitters 
may  make  modifications  to  the  genetic 
material  of  the  inventoried 
microorganism  or  companies  other  than 
the  original  submitter  may  construct 
microorganisms  which  may  be 
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equivalent  to  inventoried 
microorganisms.  Questions  would  arise 
as  to  whether  the  modified 
microorganism  is  equivalent  to  the 
microorganism  listed  on  the  Inventory. 

At  this  time,  EPA  has  concluded  that  no 
a  priori  guidance  can  be  given  for 
determining  whether  a  similar  strain 
will  be  equivalent  to  one  listed  on  the 
Inventory.  Manufacturers,  producers,  or 
importers  should  consult  with  EPA 
concerning  the  status  of  their 
microorganisms,  as  discussed  in  Unit 
II.B.l.  of  this  preamble. 

In  making  its  decision  on  an 
individual  m’icroorganism,  EPA  will 
consider  the  phenotype  of  the 
inventoried  microorganism  and  assess 
how  the  subsequent  modifications  will 
affect  that  phenotype.  For  example,  EPA 
believes  that  a  MCAN  may  not  be 
required  when  an  inventoried 
microorganism  has  undergone  certain 
subsequent  modifications  of  genetic 
material  where  these  modifications 
would  not  be  likely  to  significantly 
change  the  microorganism’s  behavior. 
The  BSAC  Subcommittee  which  met  on 
July  22,  1991,  suggested  that  EPA 
continue  to  make  these  decisions  on  a 
case-by-case  basis,  at  least  until  EPA 
gains  more  experience.  Although  EPA 
will  make  its  decisions  on  a  case-by¬ 
case  basis,  microorganisms  that  may  be 
judged  by  EPA  to  be  equivalent  to 
inventoried  microorganisms  include 
those  that  have  experienced  deletions, 
rearrangements,  amplifications,  point 
mutations,  and/or  plasmid  loss  within  a 
single  genome,  either  spontaneously  or 
through  use  of  chemical  or  physical 
mutagens.  The  Agency  recognizes  that 
deletions,  rearrangements, 
amplifications,  point  mutations,  and 
plasmid  loss  could  occur  spontaneously 
in  any  microorganism  maintained  in 
pure  culture,  in  response  to  stresses 
such  as  freezing  or  thawing,  or  as  a 
result  of  mistakes  made  during  the 
microorganism’s  replication  of  its 
genetic  material. 

EPA  recommends  that  potential 
submitters  consult  the  Agency  for 
clarification  of  their  reporting 
obligations  whenever  additional 
changes  are  made  to  inventoried 
microorganisms.  The  Agency  has 
review^ed  several  bona //de  submissions 
and  has  determined  on  a  case-by-case 
basis  that  the  microorganisms  described 
were  equivalent  to  previous  PMN 
submissions.  In  one  case,  the 
microorganism  which  was  the  subject  of 
the  bona  fide  submission  was  derived 
from  the  same  strain  as  the  inventoried 
microorganism  using  similar  methods, 
and  intrageneric  material  encoding  the 
same  enzyme  function  was  introduced. 
Although  a  small  number  of  base  pairs 


in  the  intrageneric  material  had  been 
genetically  altered,  no  new  trait  was 
introduced  into  the  bona  fide 
microorganism  compared  to  the 
inventoried  microorganism.  In  a 
separate  case,  the  bona  fide 
microorganism  contained  genetically 
modified  intrageneric  material  encoding 
the  same  function  introduced  into  the 
inventoried  microorganism  as  well  as  a 
small  fragment  of  non-coding,  non- 
regulatory  intergeneric  genetic  material 
that  had  been  derived  from  the  same 
source  as  that  introduced  into  the 
inventoried  microorganism.  Although  a 
small  number  of  base  pairs  had  been 
altered  in  this  intergeneric  material,  no 
new  trait  was  present  in  the  bona  fide 
microorganism  compared  to  the 
inventoried  microorganism. 

3.  Identification  of  microorganisms 
currently  listed  on  the  Inventory.  EPA 
wishes  to  provide  manufacturers  and 
processors  who  are  using 
microorganisms  which  were  listed  on 
the  Inventory  prior  to  the  1986  Policy 
Statement  the  opportunity  to  provide 
information  for  a  specific,  explicit 
listing,  if  necessary.  In  1978,  when  EPA 
compiled  its  initial  TSCA  Inventory, 

192  microorganisms  were  reported. 
These  microorganisms  are  currently 
described  on  the  Inventory  by 
taxonomic  designations  only,  without 
any  supplemental  information 
describing  how  they  were  made.  They 
are  listed  in  the  1985  Edition,  Volume 
V,  of  the  TSCA  Inventory.  The  list  of 
microorganisms  is  included  in  the 
docket  for  this  rulemaking.  The  list  may 
be  obtained  upon  request  at  the  address 
included  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of 
this  preamble.  EPA  believes  that  most, 
if  not  all,  of  the  192  microorganisms 
would  not  be  considered  new  under  this 
proposed  rule,  since  the  listings  appear 
to  describe  microorganisms  which  are 
hot  intergeneric.  Thus,  these 
microorganisms  would  be  implicitly 
included  on  the  Inventory  and  may 
continue  to  be  manufactured  for  general 
commercial  use. 

However,  EPA  wishes  to  ensure  that 
all  listed  microorganisms  are  described 
in  a  consistent  manner.  Accordingly, 
EPA  advises  manufacturers  and 
importers  of  any  of  the  192  listed 
microorganisms  to  inform  EPA  of  their 
status  under  this  proposed  rule  during 
the  public  comment  period.  Any 
manufacturers  of  microorganisms  that 
would  be  considered  new  under  any 
final  rules  will  be  given  the  opportunity 
to  provide  information  to  EPA  to  ensure 
consistent  listing  of  the  microorganisms 
on  the  Inventory.  If  EPA  is  not  notified 
about  a  microorganism,  the  Agency  will 
assume  it  would  be  implicitly  included 


because  it  is  not  intergeneric,  and  it  will 
be  removed  from  the  Inventory  list  as  an 
explicit  listing  under  EPA’s  TSCA 
section  8(b)  authority. 

As  discussed  previously,  EPA  has 
reviewed  a  number  of  intergeneric 
microorganism  PMNs  under  the  1986 
Policy  Statement  and  has  listed  the 
microorganisms  on  the  Inventory.  These 
microorganisms  will  be  retained  on  the 
Inventory  if  the  proposal  becomes  final. 

If  changes  are  made  which  require 
alteration  of  Inventory  listings,  EPA  will 
announce  them  in  the  Federal  Register. 

C.  SNUR  Process 

EPA  is  not  proposing  any  significant 
new  use  rules  (SNURs)  in  this 
document.  Instead,  EPA  is  proposing,  in 
subpart  L  of  part  725,  procedures  to 
enable  it  to  issue  SNURs  in  the  future. 
Microorganisms  subject  to  SNUR 
reporting  would  be  listed  in  proposed 
subpart  M  of  part  725.  This  Unit 
discusses  the  SNUR  process  that  EPA  is 
proposing.  This  process  is  adapted  from 
the  process  in  place  for  traditional 
chemicals  in  part  721  with  only  slight 
modifications. 

1.  SNURs  applied  to  microorganisms. 
Although  EPA  is  not  proposing  SNURs 
for  any  microorganisms  in  this 
document,  it  is  conceivable  that,  in  the 
future,  certain  specific  uses  of 
microorganisms  may  raise  concerns  for 
human  health  or  the  environment. 
Because  the  behavior  of  a  specific 
microorganism  is  influenced  by  the 
environment  into  which  it  is  introduced 
(Refs.  5,  7,  8,  and  9),  it  may  be  necessary 
to  evaluate  the  risk  of  some 
microorganisms  when  the  environment 
of  use  is  changed.  For  example,  EPA 
was  asked  whether  any  uses  of  "Ice  +’’ 
strains  of  Pseudomonas  syringae  might 
be  subject  to  SNUR  reporting.  At  the 
time,  the  “Ice  +’’  microorganism  was 
being  used  for  snowmaking  at  ski 
resorts.  In  that  situation,  EPA  decided 
that  terrestrial  uses  of  the 
microorganism  for  such  activities  as 
snowmaking  at  ski  resorts,  icemaking  at 
ice  skating  rinks,  commercial  air 
conditioning,  and  spray-ice  construction 
applications  did  not  pose  significantly 
different  exposures  and  thereforfi  would 
not  require  SNUR  reporting  to  EPA. 
However,  EPA  did  indicate  that  because 
use  of  the  microorganism  for 
cloudseeding  would  present  a 
significantly  different  exposure  scenario 
than  the  terrestrial  uses,  EPA  might 
require  SNUR  reporting  prior  to  use  of 
the  live  microorganism  for 
cloudseeding.  In  such  cases,  EPA 
believes  it  may  be  appropriate  to  use 
SNUR  authority  to  monitor  the 
commercial  development  of  these 
substances  so  that  EPA  can  be  apprised 
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of  significant  increases  in  exposure 
potential  or  significant  changes  in 
exposure  patterns.  These  significant 
increases  may  warrant  control  measures 
or  testing.  As  noted  earlier,  the  MCAN 
submission  and  review  process  will  be 
used  for  microorganisms  subject  to 
SNUR  reporting. 

2.  Expedited  process  for  issuing 
SNURs.  If  EPA  finds  it  necessary  to 
issue  SNURs  for  new  microorganisms 
reviewed  under  the  MCAN  process,  EPA 
will  use,  when  appropriate,  expedited 
procedures  based  on  those  established 
in  part  721,  subpart  D.  The  procedures 
for  issuing  expedited  SNURs  for 
microorganisms  are  set  forth  in 
proposed  §  725.980.  EPA  is  not 
soliciting  separate  public  comment  on 
these  procedures,  since  they  have 
already  been  adopted  by  EPA.  This 
section  relies  on  the  rationale  originally 
stated  in  the  Federal  Register  notices 
establishing  the  expedited  SNUR 
process  for  other  new  substances  under 
part  721.  The  SNUR  procedures  are 
discussed  here  and  included  in  the 
regulatory  text  for  completeness,  so  that 
the  public  will  understand  all  the 
regulatory  provisions  potentially 
applicable  to  microorganisms. 

A  limited  amount  of  toxicity  data  is 
typically  submitted  with 
premanufacture  notifications  (PMNs)  for 
chemical  substances.  Thus,  EPA  often 
bases  its  reviews  on  structure-activity 
relationships  (SARs).  MCANs  are 
expected  to  present  similar  problems  in 
data  gaps,  since  current  knowledge  of 
microbial  ecology  is  limited,  and 
microorganisms  subject  to  TSCA  are 
expected  to  be  used  in  an  ever- 
expanding  variety  of  applications  and 
thus  a  multitude  of  different  exposures. 
Should  the  Agency  determine  it  does 
not  possess  sufficient  information  to 
make  a  risk  judgement.  EPA  could  find 
under  TSCA  section  5(e)  that  it  had 
insufficient  information  to  determine 
whether  the  new  microorganism 
presents  an  unreasonable  risk  of  injury 
to  health  or  the  environment.  In  most 
such  cases.  EPA  believes  that  it  is 
appropriate  to  negotiate  a  consent  order 
under  section  5(e)  with  the  notice 
submitter  to  control  human  exposure 
and/or  environmental  releases  until  test 
data  or  other  information  sufficient  to 
assess  adequately  the  potential  hazard 
become  available.  Current  experience 
indicates  that  section  5(e)  consent 
orders  for  traditional  chemicals  have 
specified  a  variety  of  control  measures. 
For  microorganisms.  EPA  may  place 
restrictions  on  site  location  or  size, 
production  volume  or  method  of 
application,  field  or  laboratory 
containment  procedures,  routine  or 


emergency  mitigation  procedures,  or 
testing  procedures. 

Section  5(e)  orders  are  binding  on  the 
original  notice  submitter  but  do  not 
apply  to  other  manufacturers  of  the 
same  microorganism.  Without 
additional  regulation,  other  persons  can 
manufacture,  import,  or  process  the 
microorganism  without  EPA  review  and 
without  the  restrictions  imposed  on  the 
original  MCAN  submitter  by  the  section 
5(e)  order.  To  limit  all  manufacturers 
equally.  EPA  imposes  SNURs. 

Currently.  EPA  uses  its  SNUR 
authority  to  extend  limitations  in 
section  5(e)  orders  to  other 
manufacturers,  importers,  and 
processors  of  chemical  substances.  This 
ensures  that  the  original  submitter  and 
subsequent  manufacturers,  importers, 
and  processors  are  treated  in  an 
equivalent  manner.  SNURs  are  framed 
so  that  noncompliance  with  the  control 
measures  or  other  restrictions  is  defined 
as  a  “significant  new  use.”  Thus,  other 
manufacturers,  importers,  and 
processors  of  the  substances  must  either 
observe  the  SNUR  restrictions  or  submit 
a  notice  to  EPA  at  least  90  days  before 
initiating  activities  that  deviate  from 
these  restrictions.  After  receiving  and 
reviewing  such  a  notice,  EPA  would 
have  the  option  of  either  permitting  the 
new  use  or  acting  under  section  5(e)  or 
(f)  to  regulate  the  new  submitter’s 
activities.  EPA  intends  to  use  this  same 
process  for  microorganisms.  In  addition 
to  assuring  that  all  manufacturers, 
importers,  and  processors  are  subject  to 
similar  reporting  requirements  and 
restrictions,  expedited  SNURs  assure 
that  EPA  would  have  an  opportunity  to 
review  and  evaluate  data  and,  when 
necessary,  regulate  prospective 
manufacturers,  importers,  or  processors 
of  a  listed  microorganism  before  a 
significant  new  use  of  that 
microorganism  occurs. 

D.  Confidential  Business  Information 
EPA’s  confidential  business 
information  (CBI)  policy  is  designed  to 
provide  effective  public  participation  by 
making  meaningful  information 
available.  In  developing  confidentiality 
provisions  for  submissions,  EPA  has 
balanced  the  need  to  provide 
nonconfidential  information  to  the 
public  in  a  reasonable  period  of  time,  to 
obtain  the  information  it  needs  to 
respond  to  FOIA  requests,  and  to  allow 
persons  to  assert  CBI  claims  with  the 
minimum  burden.  In  developing  its 
position  for  this  rulemaking,  EPA  has 
considered  its  experience  reviewing 
PMNs  for  traditional  chemicals  and 
microorganisms  and  comments  received 
on  its  February  1989  FR  notice.  This 
Unit  discusses  the  requirements 


proposed  in  subpart  C  of  part  725  and 
the  rationale  for  EPA’s  proposal. 

1.  Assertion  of  CBI  claims.  A  person 
may  assert  a  claim  of  confidentiality  for 
any  information  submitted  to  EPA,  with 
certain  exceptions.  However,  submitters 
are  encouraged  to  minimize  the  amount 
of  CBI  in  biotechnology  submissions,  so 
that  the  public  may  participate  as  fully 
as  possible  in  the  review  process.  All 
CBI  claims  must  be  asserted  at  the  time 
of  submission  of  the  information. 

2.  Generic  information.  Submitters 
who  claim  microorganism  identity  and/ 
or  use  as  CBI  also  must  provide  generic 
information  for  release  to  the  public.  By 
requiring  generic  identity  and  use 
information,  EPA  would  meet  its 
obligation  to  provide  the  public  with 
important  information  related  to  the 
potential  risks  of  new  microorganisms 
without  revealing  CBI.  EPA  needs  this 
information  to  prepare  Federal  Register 
notices  to  announce  EPA’s  receipt  of 
submissions  or  EPA’s  decisions 
regarding  exemption  requests. 

The  generic  designations  must  reveal 
the  identity  and  use  of  the 
microorganism  to  the  maximum  extent 
possible  without  revealing  proprietary 
information.  Submitters  are  encouraged 
to  review  EPA’s  “Guidelines  for  the 
Preparation  of  Generic  Descriptions  of 
Confidential  Microorganism  Identity 
and  Use”  and  consult  with  EPA 
regarding  appropriate  generic 
information  prior  to  submitting  a  notice. 
The  guidelines  are  available  from  EPA’s 
Environmental  Assistance  Division  (see 
FOR  FURTHER  INFORMATION 
CONTACT  Unit).  Microorganism 
identity  must  be  specific  enough  to 
allow  clear  interpretation  of  any 
accompanying  health  and  safety  data. 
When  the  location  of  the  release  site  is 
claimed  as  CBI.  a  generic  description  for 
use  must  include  information  regarding 
the  type  of  environment  into  which  the 
microorganism  will  be  released. 

3.  Identity  in  health  and  safety 
studies.  TSCA  section  14(b)  states  that 
EPA  is  not  prohibited  from  disclosing 
health  and  safety  studies  of  substances 
for  which  TSCA  section  5  notification  is 
required,  unless  disclosure  reveals 
confidential  information  on  process  or 
mixture.  Historically,  the  Agency  has 
considered  specific  chemical  identity  to 
be  part  of  a  health  and  safety  study, 
even  when  it  does  not  appear  in  the 
study.  However,  during  the 
development  of  the  PMN  rule,  industry 
expressed  substantial  concern  about  the 
harm  of  disclosing  confidential 
chemical  identities.  At  that  time  EPA 
explored  ways  of  limiting  the 
commercial  harm  of  such  disclosure 
while  still  meeting  the  requirements  of 
TSCA  section  14(b)  and  providing  the 
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public  with  adequate  information  about 
health  and  safety  studies.  The  CBI 
requirements  in  the  final  PMN  rule 
reflected  EPA’s  desire  to  balance  these 
needs  (48  FR  21722,  May  13, 1983). 

EPA  has  determined  that  the 
regulations  developed  to  address 
chemical  identity  in  health  and  safety 
studies  can  also  be  applied  to 
microorganism  identity.  In  this  regard,  if 
any  health  and  safety  information  has 
been  submitted  for  the  microorganism 
in  question,  the  specific  microorganism 
identity  will  be  held  confidential  only  if 
disclosure  would  reveal  confidential 
process  or  mixture  information  or  if  the 
specific  microorganism  identity  is  not 
necessary  to  interpret  any  of  the 
information. 

Under  this  approach,  companies  that 
claim  specific  microorganism  identity 
confidential  in  their  submissions  and 
wish  to  argue  that  knowledge  of  the 
specific  identity  is  not  necessary  to 
interpret  their  health  and  safety 
information  are  encouraged  to  choose 
generic  names  which  are  sufficiently 
specific  to  allow  interpretation  of  such 
information.  Sufficiently  specific 
generic  names  will  tend  to  support 
arguments  that  disclosure  of  the  specific 
microorganism  identity  is  not  necessary 
to  understand  the  health  and  safety 
information. 

4.  Current  policy  for  substantiation  of 
CBI  claims.  EPA  currently  requires 
submitters  of  all  PMNs  for  new 
microorganisms  to  be  released  to  the 
environment  to  substantiate 
confidentiality  claims  at  the  time  of 
submission.  This  includes  PMNs  for 
environmental  releases  of  new 
microorganisms  for  R&D  as  well  as  for 
general  commercial  use,  but  it  does  not 
require  upfront  substantiation  of  CBI 
claims  in  PMNs  for  closed  system  uses 
of  new  microorganisms.  This  policy  will 
continue  in  effect,  until  a  final  rule  is 
promulgated  for  microorganisms.  Like 
the  chemicals  program,  EPA  requires 
that  CBI  claims  in  NOCs  for 
microorganisms  be  reasserted  and 
resubstantiated  when  the  NOC  is 
submitted. 

5.  Proposed  changes  for 
substantiation  of  CBI  claims — a. 
Submissions  for  general  commercial 
uses  of  microorganisms.  To  balance  the 
competing  needs  of  opening  the  review 
of  submissions  for  microorganisms  to 
public  scrutiny  and  participation  while 
protecting  legitimate  CBI  claims,  EPA 
proposes  to  require  upfront 
substantiation  of  CBI  claims  in  all 
submissions  for  general  commercial 
uses  of  microorganisms.  EPA  will  not 
distinguish  between  closed  system  uses 
and  other  uses  of  microorganisms. 
Anyone  submitting  a  MCAN,  a  TME,  or 


a  Tier  II  exemption  request  will  be 
required  to  substantiate  CBI  claims  at 
the  time  of  submission.  Failure  to 
include  substantiation  of  any  CBI 
claims,  by  submitting  written  answers  to 
the  questions,  will  render  the 
submission  incomplete;  and  it  will  be 
returned  to  the  submitter. 

EPA  believes  that  the  upfront 
substantiation  requirement  for  CBI 
claims  will  impose  little  burden  on 
submitters  of  MCANs,  TMEs,  and  Tier  II 
exemption  requests.  Because  MCAN, 
TME,  and  Tier  II  exemption  request 
submitters  are  ready  to  put  their 
products  on  the  market,  they  should  be 
able  to  justify  why  it  will  continue  to  be 
necessary  to  keep  certain  information 
confidential.  In  addition,  given  the 
shorter  review  period  for  TMEs  and  Tier 
II  exemption  requests,  sufficient 
information  may  not  b^made  available 
to  the  public  if  upfront  substantiation  of 
CBI  claims  is  not  required. 

b.  TERA  submission.  With  respect  to 
upfront  substantiation  for  TERAs,  EPA 
is  proposing  two  options  and  asking  for 
public  comments  on  both.  In  comments 
in  response  to  the  1989  FR  notice, 
industry  groups  raised  the  issue  of 
adequate  protection  for  R&D.  Pointing 
out  that  R&D  activities  involving 
microorganisms  will  be  facing 
regulatory  burdens  that  are  not  imposed 
on  chemical  R&D,  industry  groups  said 
that  additional  burdens  combined  wuth 
insufficient  CBI  protection  at  the  R&D 
stage  could  reduce  incentives  to 
innovate.  While  submitters  are 
particularly  concerned  about  protecting 
information  at  the  R&D  stage,  the  public 
is  most  interested  in  participating  in  the 
reviews  of  the  first  environmental 
releases  of  new  microorganisms.  Public 
interest  groups  commented  that  upfront 
substantiation  is  essential  to  allow 
public  access  to  information  in  time  to 
participate  in  review's.  Because  EPA 
recognizes  the  importance  of  the 
interests  of  both  parties,  EPA  is  asking 
for  additional  comments  on  how  best  to 
resolve  this  issue  for  CBI  claims  in 
TERAs. 

(i)  Option  1:  Require  upfront 
substantiation  of  all  CBI  claims  in 
TERAs.  EPA  is  aware  that  industry 
believes  that  this  requirerhent  imposes  a 
greater  burden  on  R&D  submitters  than 
is  necessary.  Experience  gained  by 
continuing  to  require  upfront 
substantiation  of  CBI  claims  in 
submissions  for  R&D  activities  w  ill  help 
EPA  determine  whether  this 
requirement  improves  public  access  to 
information.  In  the  meantime,  EPA 
specifically  requests  comment  on  how 
the  burden  to  submitters  could  be 
minimized  if  upfront  substantiation  of 


CBI  claims  in  TERAs  is  promulgated  as 
part  of  the  final  rule. 

(ii)  Option  2:  Do  not  require  upfront 
substantiation  of  CBI  claims  in  TERAs. 
The  second  option  is  to  adopt  the 
current  requirements  for  chemical 
PMNs,  that  is,  require  CBI 
substantiation  only  after  the  receipt  of  a 
FOIA  request.  EPA  is  concerned  that 
given  the  shorter  review  period  for 
TERAs,  insufficient  information  may  be 
made  available  to  the  public  if  upfront 
substantiation  of  CBI  claims  is  not 
required.  For  this  reason,  EPA 
specifically  requests  comment  on  how 
public  access  to  information  could  be 
improved  if  submitters  were  not 
required  to  provide  upfront 
substantiation  of  CBI  claims  in  TERAs. 

c.  Substantiation  questions.  EPA’s 
general  procedures  for  processing  and 
reviewing  confidentiality  clairhs  are 
published  at  40  CFR  part  2.  The  basic 
points  that  should  be  covered  in  CBI 
substantiation  are  set  out  at  40  CFR 
§2.204(e)(4)(i)  through  (ix).  To  ensure 
that  substantiation  responses  are 
appropriate  for  submissions  involving 
microorganisms,  EPA  has  developed  a 
more  specific  set  of  questions  based  on 
the  points  in  40  CFR  part  2.  These 
questions,  which  are  delineated  in 
proposed  §  725.94,  are  designed  to 
reduce  the  burden  of  substantiation  by 
focussing  the  inquiry  on  points  relevant 
to  a  biotechnology  product. 

E.  User  Fees 

Section  26(b)  of  TSCA  provides  that 
EPA  may  by  rule  establish  fees  for 
persons  required  to  submit  data  under 
section  4  or  5  to  defray  the  costs  of 
administering  TSCA.  EPA  must  take 
into  account  the  submitter’s  ability  to 
pay  the  fee  and  the  cost  of  reviewing  the 
submitted  data.  EPA  is  using  this 
authority  to  collect  fees  for  notices 
submitted  on  microorganisms. 

EPA  regulations  already  require 
persons  to  remit  fees  to  EPA  when  a 
PMN  or  SNUN  is  submitted  to  the 
Agency  for  review  (40  CFR  §  700.45). 

For  MCAN  submissions,  EPA  is 
proposing  to  amend  part  700  to 
establish  a  fee  of  $100  for  notifications 
submitted  by  small  businesses,  and 
$2,500  for  all  other  businesses.  For 
purposes  of  this  proposed  rule,  small 
businesses  are  defined  as  companies 
with  total  annual  sales  of  less  than  $40 
million.  These  proposed  fees  for 
MCANs  are  the  same  as  those  set  for 
submissions  of  PMNs  for  other  chemical 
substances.  EPA  believes  that  its  costs  of 
reviewing  MCAN  notifications  will 
equal  or  exceed  the  cost  of  reviewing 
PMNs  for  other  chemical  substances. 

EPA  is  not  proposing  user  fees  for 
other  submissions  under  this  proposed 
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rule,  including  TERAs  and  Tier  II 
exemption  requests.  F.PA  is,not 
reopening  the  general  issues  applicable 
to  the  adoption  of  user  fees  for  comment 
in  this  document,  since  comments  on 
the  subject  were  addressed  in  a  final 
rule  published  in  the  Federal  Register 
of  August  17,  1988  (53  FR  31248). 

F.  Section  8(e)  Reporting  Requirements 

Any  person  who  manufactures, 
imports,  processes,  or  distributes  in 
commerce  a  TSCA-covered 
microorganism,  whether  new  or 
existing,  and/or  product(s)  therefrom 
(including  a  person  engaged  solely  in 
R&D)  is  reminded  about  the  statutory 
responsibility  to  immediately  report  to 
EPA  any  information  the  person  obtains 
which  reasonably  supports  the 
conclusion  that  such  microorganism,  or 
a  product  therefrom,  presents  a 
substantial  risk  of  injury  to  health  or  the 
environment,  unless  the  person  has 
actual  knowledge  that  EPA  has  been 
adequately  informed  already  about  the 
information.  Guidance  regarding  the 
section  8(e)  reporting  requirement  is 
provided  in  EPA’s  section  8(e)  policy 
statement  (“Statement  of  Interpretation 
and  Enforcement  Policy;  Notification  of 
Substantial  Risk”  43  FR  11110;  March 
16, 1978)  and  its  technical  amendment 
(52  FR  20083;  May  29. 1987).  Additional 
information  regarding  TSCA  section  8(e) 
reporting  is  provided  in  56  FR  4128 
(February  1. 1991);  56  FR  19514  (April 
26.  1991);  56  FR  28458  (June  20. 1991); 
and  56  FR  49478  (September  30. 1991). 

Should  EPA  receive  a  section  8(e) 
substantial  risk  notice  with  respect  to 
the  manufacture,  importation, 
processing  or  distribution  in  commerce 
of  a  microorganism,  EPA  may  proceed 
to  regulate  the  activity  causing  the  risk. 
If  EPA  determines,  under  authority  of 
TSCA  section  7,  that  the  activity  or 
microorganism,  including  its  parts  or 
products,  on  which  a  section  8(e)  notice 
was  received,  is  “imminently 
hazardous”  to  health  or  the 
environment,  EPA  may  require 
immediate  suspension  of 
manufacturing,  processing  or 
distribution  in  commerce  of  the 
imminently  hazardous  microorganism. 
EPA  also  may  require  any  remediation 
necessary  to  obtain  permanent  relief  as 
may  be  necessary  to  protect  health  or 
the  environment  from  the  unreasonable 
risks  associated  with  the 
microorganism.  This  authority  applies 
to  any  “imminently  hazardous” 
microorganism  or  its  parts  or  products, 
regardless  of  whether  the 
microorganism  is  used  for  R&D  or 
manufactured  for  general  commercial 
use. 


The  term  “imminently  hazardous 
chemical  substance  or  mixture”  in 
TSCA  section  7  means  a  chemical 
substance  or  mixture  which  presents  an 
imminent  and  unreasonable  risk  of 
serious  or  widespread  injury  to  health 
or  the  environment.  Such  a  risk  is 
considered  imminent  if  the 
manufacture,  processing,  distribution  in 
commerce,  use  or  disposal  of  the 
substance  is  likely  to  result  in  such 
injury  before  a  final  rule  can  be  issued 
under  TSCA  section  6. 

G.  Export  Notification  and  State 
Preemption 

This  Unit  discusses  two  other 
provisions  of  TSCA  concerning  export 
notification  and  Federal  preemption 
that  may  be  of  some  concern  to  the 
public  in  implementing  this  proposed 
rule. 

1.  General.  Section  12  of  TSCA 
generally  provides  that  the  Act  does  not 
apply  to  chemical  substances  produced 
for  export.  However,  section  12(b)(2) 
requires,  in  pertinent  part,  that  EPA 
must  be  notified  about  the  export  of  any 
substance  in  U.S.  production  that  is 
subject  to  a  rule,  an  order,  or  some  other 
relief  granted  under  section  5.  EPA  must 
then  notify  the  government  of  the 
receiving  country.  EPA’s  export 
notification  regulations  are  codified  at 
40  CFR  part  707. 

Section  18(a)  provides  that  TSCA 
generally  does  not  preempt  the 
authority  of  any  State  or  local 
government  to  regulate  a  chemical 
substance.  There  are  some  exceptions, 
however.  In  particular,  section  18(b) 
states  that,  if  EPA  issues  a  rule  or  order 
under  section  5  “which  is  applicable  to 
a  chemical  substance”  and  “which  is 
designed  to  protect  against  a  risk  of 
injury.. .associated  with  such 
substance”,  no  State  or  local 
government  may  issue  or  continue  in 
effect  any  requirement  designed  to 
protect  against  the  same  risk,  with 
certain  exceptions.  The  exceptions  are 
that  the  State  or  local  requirement  may 
be  identical  to  the  Federal  requirement, 
may  be  issued  under  authority  of 
another  Federal  law,  or  may  prohibit 
use  of  the  substance  (other  than  in  the 
manufacture  or  processing  of  another 
chemical  substance  or  mixture). 

2.  Applicability.  EPA  interprets  the 
exemption  of  section  12(a)  to  apply  only 
to  those  microorganisms  manufactured, 
processed,  or  distributed  solely  for 
export.  If  the  microorganism  is 
manufactured,  processed,  or  distributed 
for  any  use  in  the  United  States,  it  is 
subject  to  TSCA  (see  TSCA  section 
12(a)(1)(A)).  Thus,  any  R&D  in  the  U.S. 
is  subject  to  applicable  regulations,  as 
are  any  other  activities  involving  a 


microorganism  that  are  described  in  this 
proposed  rule.  Similarly,  any  release  of 
microorganisms  to  the  environment 
prior  to  export  will  not  be  considered 
solely  for  export  and  is  therefore  subject 
to  applicable  regulations. 

Since  the  rules  proposed  in  this 
document  are  either  of  general 
applicability  and  largely  procedural,  or 
are  exemptions  from  regulation  and 
ojily  establish  procedures  to  screen 
against  potential  risk,  neither  section 
12(b)  export  notification  nor  section 
18(b)  preemption  applies  at  this  time. 

Sections  12(b)  anti  18(b)  would  apply 
should  EPA  decide  to  take  regulatory 
action  against  a  microorganism  or  class 
of  microorganisms,  for  example,  by 
issuing  an  order  under  TSCA  section 
5(e).  In  such  cases,  section  12(b)  export 
notification  would  apply  automatically. 
While  preemption  under  section  18(b) 
would  apply  by  operation  of  statute,  in 
individual  cases  EPA  could  issue  rules 
that  specifically  require  compliance 
with  applicable  State  or  local 
requirements. 

H.  Regulatory  Text  Oi’eri'iew 

The  regulatory  text  compfises  the 
language  which  EPA  is  proposing  to 
incorporate  into  the  Code  of  Federal 
Regulations  (CFR).  While  the  preamble 
to  this  proposed  rule  provides  the 
rationale  for  EPA’s  preferred  approach 
tow'ards  the  oversight  of  certain 
activities  involving  new 
microorganisms,  the  regulatory  text 
includes  all  the  proposed  requirements 
to  which  the  regulated  community 
would  be  subject. 

The  regulatory  text  amends  existing 
regulations  regarding  the  collection  of 
fees  from  submitters  of  notices  under 
section  5  of  TSCA  (40  CFR  part  700),  to 
reflect  the  fee  structure  for  the  notices 
and  applications  that  have  been 
developed  by  this  proposed  rule. 
Additional  amendments  to  parts  720. 
721,  and  723  consolidate  TSCA  section 
5  review  of  microorganisms  into  part 
725. 

EPA  is  proposing  to  establish  a  new 
part  725  of  Title  40  of  the  CFR.  EPA 
believes  that  consolidating  all 
requirements  and  procedures  applicable 
to  new  microorganisms  into  one  part  of 
the  CFR  is  justified  because  of  the 
differences  between  microorganisms 
and  other  chemical  substances. 

The  consolidation  will  benefit  the 
public  by  providing  greater  clarity.  Part 
725  is  devoted  exclusively  to  the  review 
of  microorganisms  under  section  5  of 
TSCA  and  is  currently  divided  into 
eight  subparts.  Subparts  A,  B,  and  C 
consolidate  provisions  primarily 
adapted  from  parts  720  and  721. 

Subpart  A,  which  includes  definitions 
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that  are  applicable  throughout  part  725, 
describes  general  provisions  and 
applicability.  Subpart  B  describes 
administrative  procedures  that  are 
applicable  to  all  submissions  under  part 
725.  Subpart  C  describes  confidentiality 
provisions  that  are  applicable  to  all 
submissions  under  part  725. 

Subpart  D,  which  combines  the 
general  PMN  and  SNUN  requirements 
adapted  from  parts  720  and  721, 
describes  the  reporting  requirements 
and  review  process  p)ertaining  to 
MCANs.  Subparts  E,  F.  and  G  describe 
the  reporting  requirements  and  review 
processes  for  applications  for 
exemptions  from  full  MCAN  reporting. 
Subpart  E,  which  is  almost  entirely  new, 
describes  who  is  eligible  to  submit  a 
TERA  or  receive  a  TERA  list  exemption, 
and  what  criteria  must  be  met  to  receive 
an  exemption  from  EPA  review  for 
certain  types  of  R&D  activities.  Subpart 
F,  which  is  an  adaptation  of  §  720.38, 
describes  the  requirements  for  a  test 
marketing  exemption  for 
microorganisms.  Subpart  G,  which  is 
entirely  new,  describes  what  criteria 
must  be  met  in  order  to  qualify  for  Tier 
1  or  Tier  II  exemptions  for  certain 
microorganisms  in  general  commercial 
use.  Subpart  L,  which  is  adapted  from 
part  721,  describes  additional 
procedures  for  reporting  significant  new 
uses  of  microorganisms.  Although 
significant  new  use  rules  are  not  being 
proposed  at  this  time,  it  is  intended  that 
subpart  M  will  list  microorganisms  and 
specific  significant  new  uses  when  they 
are  promulgated. 

7.  Rulemaking  Process  and  Public 
Hearings 

EPA  is  conducting  this  rulemaking 
under  notice  and  comment  rulemaking 
procedures.  Interested  persons  have  the 
opportunity  to  submit  written 
comments  to  the  address  identified 
under  the  ADDRESSES  Unit  of  this 
preamble.  EPA  will  carefully  consider 
all  such  comments. 

.  EPA  is  also  providing  an  opportunity 
for  an  informal  public  hearing  on  the 
proposed  rule.  This  hearing  will  be  held 
only  if  EPA  receives  a  timely  written 
reouest  for  such  a  hearing. 

As  a  general  matter,  EPA  is  not 
required  to  hold  a  public  hearing  in 
informal  notice  and  comment 
rulemaking  of  this  type.  However,  use  of 
section  5(h)(4)  modifies  the  general 
rulemaking  requirements  by  referencing 
TSCA  section  6(c)(2)  and  (3)  rulemaking 
procedures.  Under  those  procedures, 
EPA  must  hold  an  informal  public 
hearing,  if  requested,  and,  if  properly 
requested  and  granted  by  EPA,  allow  an 
opportunity  to  present  rebuttal 
submissions  and  conduct  cross- 


examinations  related  to  disputed  issues 
of  material  fact. 

EPA  does  not  anticipate  that,  even  if 
a  hearing  is  held,  there  will  be  a  need 
for  rebuttal  submissions  and 
crossexamination,  because  the  .section 
5(h)(4)  portion  of  this  proposed 
rulemaking  is  based  primarily  on 
matters  of  science  policy  that  do  not 
yield  disputed  factual  issues. 

V.  Economic  Impact  and  Regulatory 
Flexibility  Analysis 

A.  Regulatory  Impact  Analysis 

1.  Introduction.  EPA  has  prepared  a 
Regulatory  Impact  Analysis  (RIA) 
assessing  the  costs,  benefits,  and 
associated  impacts  of  regulating  new 
microorganisms  under  TSCA  as  set  forth 
in  the  proposed  rule.  Though  direct 
regulatory  costs  attributable  to  the 
proposed  rule  were  not  estimated  to  be 
in  excess  of  $100  million  annually,  EPA 
has  designated  the  rule  as  “significant” 
under  Executive  Order  12866  because  it 
raises  novel  policy  issues  arising  out  of 
legal  mandates.  This  unit  presents  a 
summary  of  the  RIA’s  key  findings  and 
estimates. 

2.  Characteristics  of  the  regulated 
community.  Although  unable  to 
quantify  the  exact  magnitude  of  activity 
in  biotechnology  sectors  affected  by  this 
rulemaking,  the  Agency  believes  that 
activities  involving  microorganisms 
falling  within  the  scope  of  the  proposed 
rule  comprise  a  modest  share  of  overall 
activity.  EPA  estimates  that 
approximately  130  firms  may  be 
involved  in  commercial  R&D  or  in 
general  commercial  use  of  potentially 
regulated  microorganisms.  In  terms  of 
revenue,  the  potentially  affected 
universe  appears  to  be  divided  sharply 
between  large  and  small  firms.  EPA 
estimates  roughly  one-half  of  the 
companies  potentially  affected  to  have 
annual  sales  of  $40  million  or  more, 
while  most  of  those  remaining  are 
estimated  to  have  sales  under  $10 
million.  For  many  of  these  firms, 
however,  revenue  generated  from 
activities  subject  to  this  proposal  is 
believed  to  represent  only  a  small 
portion  of  reported  sales.  EPA  also 
estimates  that  approximately  300 
universities  could  be  affected  by  the 
rulemaking. 

3.  Costs  to  potential  submitters.  Due 
to  data  limitations  and  the  uncertainties 
associated  with  projecting  future 
product  development  activities  in 
biotechnology  application  areas  subject 
to  the  proposed  rule,  EPA’s  estimates  of 
the  co^s  of  compliance  associated  with 
this  rulemaking  action  have  been  only 
partially  quantified.  In  cases  where  the 
Agency  was  able  to  generate  quantified 


estimates  of  compliance  costs, 
information  which  would  have 
permitted  the  development  of  more 
accurate  estimates  was  frequently 
unavailable.  In  such  cases,  the  best 
available  information  was  used. 

Estimates  are  believed  to  represent  a 
reasonable  approximation  of  actual 
costs  attributable  to  the  rule. 

In  assessing  the  potential  cost  impact 
of  the  proposed  rule,  EPA  focussed  on 
two  impact  years,  the  first  and  fifth 
years  following  the  time  of  proposal 
(assumed  to  be  1992  and  1996,  for  the 
purposes  of  analysis).  This  approach 
was  used  because  of  the  relative 
immaturity  of  the  biotechnology  sectors 
potentially  subject  to  the  proposed  rule 
and  the  difficulty  in  attempting  to 
forecast  long-term  technological  and 
marketing  developments.  However,  EPA 
wishes  to  emphasize  that  estimated 
costs  could  be  significantly  higher  in  the 
long-term,  owing  to  industry  ^owth. 

Four  major  cost  areas  were  identified, 
based  on  an  analysis  of  the  requirements 
of  the  proposed  rule.  These  areas  were 
costs  incurred  in  preparing  various 
types  of  notification  submissions  or 
documentation;  costs  incurred  in 
complying  with  any  post  review 
requirements  for  monitoring  or  controls 
that  may  be  imposed  by  EPA  as  a  result 
of  risk  concerns  and  uncertainties;  costs 
incurred  in  substantiating  confidential 
business  information  (CBI)  claims;  and 
one-time  costs  attributable  to  rule 
familiarization. 

Incremental  costs  to  industry 
(industry-wide  costs  excluding 
requirements  under  current  policy)  were 
estimated  to  fall  between  $890,000  and 
$2.2  million  in  year  1  and  between 
$56,000  and  $460,000  in  year  5.  Year  5 
costs  account  for  rule  familiarization 
only  in  the  case  of  new  firms  entering 
the  affected  market  areas,  and  therefore 
are  much  less  than  year  1  costs,  where 
rule  familiarization  costs  were  summed 
over  all  affected  entities. 

Cost  impacts  on  individual  products 
will  vary,  depending  on  application 
area.  Submitters  qualifying  for 
exemptions  in  connection  with 
microorganisms  intended  for  general 
commercial  use  will  realize  net  savings 
relative  to  current  reporting 
requirements.  On  the  other  hand, 
submitters  reporting  R&D  activities 
involving  environmental  release  may 
realize  an  increase  in  regulatory  burden 
under  the  proposed  rule. 

4.  Costs  to  the  Federal  government. 
EPA  estimated  the  potential  costs  to 
government  associated  with  the 
proposed  rule.  These  costs  arise  in 
connection  with  the  Agency’s 
processing  of  individual  notification 
submissions.  Jn  estimating  government 
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cost  impacts,  EPA  included  costs 
estimated  to  be  incurred  in  reviewing 
each  submission.  EPA  professionals  and 
members  of  the  Biotechnology  Science 
Advisory  Committee  were  assumed  to 
be  involved  in  such  review.  In  the  event 
that  post-review  restrictions  would  be 
placed  on  a  specific  activity,  such  as 
monitoring  during  a  field  test, 
additional  costs  attributable  to  the 
drawing  up  of  regulatory  documentation 
would  be  incurred. 

Incremental  costs  to  the  government 
were  estimated  to  fall  between  $115,000 
and  $122,000  in  year  1,  while  a  net 
savings  to  EPA,  estimated  to  fall 
between  $39,000  and  $184,000,  is 
expected  in  year  5.  These  savings  arise 
in  connection  with  the  substantial 
number  of  full  reviews  that  will  be 
avoided  if  the  exemption  provisions  of 
the  proposed  rule  are  promulgated. 

5.  Benefits  of  the  proposed  rule.  EPA’s 
regulation  of  new  microorganisms  under 
TSCA  provides  benefits  to  society 
through  reduction  of  the  potential  for 
adverse  impacts  on  health  and  the 
environment  resulting  from  the  use  of 
such  microorganisms.  This  benefit  is 
achieved  by  screening  new 
microorganisms  and,  when  appropriate, 
imposing  controls  on  microorganism 
use  to  protect  society  from  costly  and 
possibly  irreversible  damages. 

For  microorganisms  in  general 
commercial  use,  risk  reduction  ~ 
attributable  strictly  to  the  notification 
requirements  of  proposed  rule  would  be 
marginal,  as  these  requirements  are 
based  on  current  policy.  However,  the 
proposed  rule  enhances  and  contributes 
to  the  overall  risk  reduction  potential  of 
the  Agency’s  program  under  TSCA  by 
providing  for  a  more  efficient  regulatory 
strategy  relative  to  current  policy, 
focussing  society’s  resources  on  those 
new  microorganisms  of  greatest 
concern. 

For  microorganisms  in  commercial 
R&D,  a  greater  proportion  of  overall  risk 
reduction  can  be  attributed  to  the 
proposed  rule,  since  reporting  in 
connection  with  field  experiments  has 
been  voluntary  since  1986.  Although  the 
Agency  has  been  receiving  voluntary 
submissions,  EPA  is  not  certain  whether 
this  practice  is  universal  or  whether 
those  filing  voluntarily  would  continue 
to  do  so  in  the  absence  of  this  proposed 
rule. 

Over  the  long-term,  regulation  is  also 
likely  to  encourage  development  of 
additional  information  concerning  fate 
and  effects  of  new  microorganisms,  to 
encourage  the  development  of 
microorganisms  which  pose  low 
concern  for  effects  on  human  health  and 
the  environment,  and  to  encourage 


public  input  into  decisions  concerning 
the  use  of  new  microorganisms. 

Benefits  may  also  be  realized  through 
the  proposed  rule’s  potential  impact  on 
the  pace  of  product  development.  A 
more  certain  regulatory  climate  could 
stimulate  business  activity,  as  could  a 
more  reassured  public.  The  proposed 
rule  may  also  reduce  the  possibility  of 
continued  regulatory  activity  at  the 
State  and  local  level.  A  national  system 
of  potentially  uncoordinated  rulemaking 
initiatives  could  lead  to  market 
distortion  and  could  hamper 
competition. 

6.  Effects  of  the  proposed  rule  on 
innovative  activity.  As  a  result  of  the 
proposed  rule,  members  of  the  regulated 
community  may  find  product 
development  strategies  in  connection 
with  certain  products  to  require 
reassessment.  Since  impacts  of  this 
nature  could  influence  the  degree  of 
emphasis  a  firm  places  on  innovative 
activity,  the  potential  for  innovation 
impacts  was  investigated. 

Though  great  uncertainty  regarding 
regulatory  costs  and  the  potential  for  a 
particular  product’s  commercial  success 
make  it  impossible  to  estimate 
innovation  impacts  quantitatively,  the 
effects  of  added  regulatory  costs  and 
delays  on  a  product’s  lifetime  cash-flow 
was  examined.  More  specifically,  a 
number  of  plausible  product 
development  scenarios  were  modeled 
incorporating  assumptions  regarding 
expenditures  and  returns  over  the 
course  of  a  product’s  useful  life  from 
research  to  obsolescence.  Regulatory 
burdens  were  then  factored  into  the 
models,  and  profit  impacts  observed 
Impacts  realized  when  total  regulatory 
costs  were  assumed  to  reach  the  upper- 
bound  of  EPA’s  estimated  range  could 
result  in  severe  profit  reductions  in 
some  cases.  However,  in  general,  EPA’s 
analysis  indicated  that  impacts  should 
not  be  prohibitive,  particularly  when 
incremental  costs  are  considered. 

Factors  such  as  length  of  delay  related 
to  regulatory  review,  return  rate,  and 
obsolescence  rate  all  play  important 
roles  in  determining  the  impact  of  EPA’s 
program  on  innovative  activity.  These 
factors  are  expected  to  be  highly 
variable  and  product-specific. 

7.  Impacts  on  small  business.  EPA 
survey  data  suggest  that  42  percent  of 
companies  potentially  affected  by  the 
proposed  rule  may  be  small  businesses. 
Though  data  were  not  available 
allowing  the  Agency  to  employ  standard 
criteria  for  assessing  the  magnitude  of 
small  business  impacts,  the  finding  of  a 
substantial  portion  of  the  regulated 
community  to  be  small  businesses 
prompted  EPA  to  develop  options  to 
provide  relief  to  such  businesses.  The 


options  considered  include  reducing 
CBI  substantiation  requirements  and  the 
elimination  of  the  $100  filing  fee. 

B.  Bequest  for  Comment  on  Economic 
Issues 

Based  on  the  analysis  presented  in  the 
RIA,  EPA’s  preliminary  findings  are  that 
this  proposed  rule  should  not  adversely 
affect  either  innovation  or  international 
competitiveness  in  biotechnology;  to  the 
contrary,  EPA  believes  that  this 
proposed  rule  will  provide  needed 
regulatory  and  procedural  clarity  under 
TSCA  to  enable  the  U.S.  biotechnology 
industry  to  commeroialize  products 
while  ensuring  appropriate  oversight  to 
protect  public  health  and  the 
environment. 

EPA  nevertheless  believes  that  this 
proposed  rule  should  continue  to  be 
evaluated  in  light  of  its  potential  impact 
on  innovation  and  international 
competitiveness.  To  this  end,  the 
Agency  is  requesting  public  comment 
regarding  the  economic  impacts 
associated  with  this  proposed  rule.  Data 
or  other  information  are  specifically 
requested  in  connection  with  the 
following:  rate  of  capital  acquisition  and 
critical  factors  affecting  R&D 
capitalization;  rate  and  magnitude  of 
R&D  expenditures;  data  regarding  actual 
submissions  under  the  current  policy, 
e.g.,  project  development  costs, 
regulatory  burdens,  development 
schedules  and  revenues. 

VI.  Rulemaking  Record  and  Electronic 
Availability  of  Documents 

A  record  has  been  established  for  this 
proposed  rule  under  docket  number 
“OPPTS-00049C."  A  public  version  of 
this  record  which  does  not  include  any 
information  claimed  as  CBI  (see  Unit 

VII.  of  this  preamble),  is  available  for 

inspection  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center  (NCIC)  (also  known  as  the  TSCA 
Public  Docket  Office),  Rm.  NE-B607.  * 

401  M  St.,  SVV.,  Washington,  DC  20460. 

As  part  of  an  interagency 
“streamlining”  initiative.  EPA  is  making 
this  proposed  rule  and  certain  support 
documents  available  electronically. 

They  may  be  accessed  through  the 
Internet  at:  gopher.epa.gov. 

EPA  is  very  interested  in  learning 
whether  persons  have  obtained  these 
documents  electronically  a^d  what  their 
experiences  were  in  doing  so.  Persons 
who  comment  on  this  proposed  rule  are 
encouraged  to  provide  feedback  on  this 
electronic  availability  with  their 
comments. 

To  obtain  further  information  or  to 
provide  feedback  on  the  electronic 
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availability  of  these  documents,  please 
contact  Juanita  Geer  (Telephone:  202- 
260-1532;  FAX:  202-260-1657; 

Internet:  geer.juanita@epamail.epa.gov). 
Please  be  advised  that  Ms.  Geer  will 
accept  only  feedback  on  the  electronic 
availability  of  these  documents;  all 
comments  on  the  substance  of  the 
proposed  rule  must  be  submitted  to  the 
docket  above. 

VII.  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  control 
number  OPPTS-00049C).  The  record 
includes  all  information  considered  by 
EPA  in  developing  this  proposed  rule. 
The  record  now  includes  the  following 
items: 

1.  All  prior  Federal  Register  Notices, 
and  supporting  public  dockets,  relating 
to  the  regulation  of  microbial  products 
of  biotechnology  under  TSCA.  These 
include: 

a.  The  1984  Proposed  Policy 
Statement  (49  FR  50856,  December  31, 
1984). 

b.  The  1986  Policy  Statement  (51  FR 
23302,  June  26, 1986). 

c.  "Biotechnology;  Request  for 
Comment  on  Regulatory  Approach”,  54 
FR  7027,  February  15, 1989). 

2.  Public  comments  submitted  in 
response  to  each  of  the  above  Notices, 
including  the  comments  received  at  the 
September  1989  Meeting  which  was 
held  to  discuss  TSCA  regulatory  options 
for  oversight  of  R&D. 

3.  "Principles  for  Federal  Oversight  of 
Biotechnology;  Planned  Introduction 
Into  the  Environment  of  Organisms 
With  Modified  Hereditary  Traits”, 

Office  of  Science  and  Technology 
Policy,  55  FR  31118,  July  31,  1990. 

4.  Reports  of  all  BSAC  meetings 
pertaining  to  this  proposed  rule. 

5.  The  Regulatory  Impact  Analysis  for 
this  proposed  rule. 

6.  Support  documents  and  reports. 

7.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  EPA  pertaining  to  the 
development  of  this  proposed  rule. 

(This  does  not  include  any  inter-  or 
intra-agency  memoranda,  unless 
specifically  noted  in  the  Index  of  this 
docket.) 

8.  The  docket  also  includes  published 
literature  that  is  cited  in  this  document. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  the  date  of  publication  of  this 
proposed  rule  and  the  designation  of  the 
complete  record.  EPA  will  identify  the 
complete  rulemaking  record  by  the  date 
of  promulgation  of  the  final  rule. 

Comments  received  on  this  proposed 
rule,  along  with  a  complete  Index  of  the 
docket  for  this  rulemaking,  is  available 


to  the  public  for  inspection  from  noon 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Nonconfidential  Information  Center, 

Rm.  NE-102,  401  M  St.,  SW., 

Washington,  DC  20460.  Only 
nonconfidential  versions  of  documents 
are  included  in  the  public  record. 
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IX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
“significant  regulatory  action”  as  an 
action  tliat  is  likely  to  result  in  a  rule: 

(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sedor  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  “economically 
significant”):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Exe<;utive  Order,  EPA  has  determined 
that  this  proposed  rule  is  “significant” 
because  it  raises  novel  policy  issues 
arising  out  of  legal  mandates.  As  such, 
this  action  was  submitted  to  OMB  for 
review,  and  any  comments*  or  chemges 
made  in  response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  analyz^  the 


economic  impact  of  this  proposed  rule 
on  small  businesses.  A  summary  of  this 
analysis  appears  in  Unit  V.  of  this 
preamble.  This  proposed  rule  does  not 
exempt  small  businesses.  Preliminary 
analysis  of  the  impacts  of  this  proposed 
rule  on  small  businesses  indicates  that 
the  compliance  costs  may  have  a 
significant  impact.  Despite  the 
uncertainties  and  data  gaps  faced  by 
EPA  in  developing  this  analysis,  EPA 
believes  that  it  is  prudent  public  policy 
to  assume  that  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  have  been  triggered.  EPA  believes 
that  review  of  certain  new 
microorganisms  under  TSCA  is 
important  to  ensure  that  there  are  no 
unreasonable  risks  to  health  and  the 
environment,  and  that  the  mechanisms 
outlined  in  this  proposed  rule  will 
lessen  impacts  on  small  business  as 
much  as  possible. 

The  R^ulatory  Impact  Analysis 
section  on  small  business  impacts 
(Section  VIII  of  the  RIA,  whi^  is  part 
of  the  public  record  for  this  rulemaking) 
serves  as  the  Initial  Regulatory 
Flexibility  Analysis  required  by  the 
Regulatory  Flexibility  Act.  EPA  intends 
to  revise  this  analysis  prior  to 
promulgation  of  the  final  rule.  EPA 
requests  comments  on  the  methodology 
employed  in  this  analysis  and  the 
results  of  this  analysis.  ^ 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  current 
Premanufacture  Notification  and  SNUR 
program  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0012.  This 
proposed  rule,  when  promulgated, 
would  modify  those  information 
collection  requirements;  an  information 
collection  request  addressing  these 
modifications  has  been  submitted  to 
OMB  under  the  provisions  of  the 
Papenvork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  473  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Washington, 

DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.”  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Parts  700, 

720,  721,  723,  and  725 

Environmental  protection. 
Administrative  practice  and  procedure. 
Biotechnology,  Chemicals,  Hazardous 
substances.  Imports,  Labeling, 
Microorganisms,  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements 

Dated:  August  19, 1994. 

Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  700— [AMENDED] 

1.  In  part  700: 

a.  The  authority  citation  for  part  700 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  2625. 

b.  In  §  700.43,  by  revising  the 
introductory  text  and  the  definition  of 
“Section  5  notice”  and  adding  two 
definitions  to  read  as  follows: 

§700.43  Definitions. 

Definitions  in  section  3  of  the  Act  (15 
U.S.C.  2602),  as  well  as  definitions 
contained  in  §  §  704.3,  720.3,  and  725.3 
of  this  chapter,  apply  to  this  subpart 
unless  otherwise  specified  in  this 
section.  In  addition,  the  following 
definitions  apply: 

Consolidated  microbial  commercial 
activity  notice  or  consolidated  MCAN 
means  any  MCAN  submitted  to  EPA 
that  covers  more  than  one 
microorganism  (each  being  assigned  a 
separate  MCAN  number  by  EPA)  as  a 
result  of  a  prenotice  agreement  with 
EPA. 

*  •  «  •  * 

Microbial  commercial  activity  notice 
or  MCAN  means  any  notice  for 
microorganisms  submitted  to  EPA 
pursuant  to  section  5(a)(1)  of  the  Act  in 
accordance  with  subpart  D  of  part  725 
of  this  chapter. 

It  H  H  it  * 

Section  5  notice  means  any  PMN, 
consolidated  PMN,  intermediate  PMN, 
significant  new  use  notice,  exemption 
notice,  exemption  application,  any 
MCAN  or  consolidate  MCAN 

submitted  under  section  5  of  TSCA. 

*  «  *  *  * 

c.  In  §  700.45  by  adding  paragraphs 
(b)(2)(vi),  (e)(4)(iv),  (e)(5)(iv).  (f)(4),  and 
revising  paragraphs  (c)  and  (0(3)  to  read 
as  follows: 
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§  700.45  Fee  payments. 

***** 

(b)  *  *  * 

(2)*  •  * 

(vi)  MCAN  and  consolidated  MCAN. 
Persons  shall  remit  a  fee  of  $2,500  for 
each  MCAN  or  consolidated  MCAN 
submitted. 

(c)  No  fee  required.  Persons  are 
exempt  from  remitting  any  fee  for 
submissions  under  §  §  720.38,  723.50, 
and  subparts  E,  F,  and  G  of  part  725  of 

this  chapter. 

***** 

(e) *  *  • 

(4)  *  •  * 

(iv)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(1)  of  this 
section  for  a  MCAN  for  a  microorganism 
shall  include  the  words,  “The  company 
identified  in  this  notice  is  a  small 
business  concern  under  40  CFR  700.43  ^ 
and  has  remitted  a  fee  of  $100  in 
accordance  with  40  CFR  700.45(d),”  in 
the  certification  required  in  §  725.25(b) 
of  this  chapter. 

(5) *  *  * 

(iv)  Each  person  who  remits  a  fee 
identified  in  paragraph  (b)(2)  of  this 
section  for  a  MCAN  for  a  microorganism 
shall  include  the  words,  “The  company 
identified  in  this  notice  has  remitted  the 
fee  specified  in  40  CFR  700.45(b),”  in 
the  certification  required  in  §  725.25(b) 
of  this  chapter. 

(f) *  *  • 

(3)  The  notice  is  incomplete  under 
either  §  720.65(c)  or  725.33,  of  this 
chapter. 

(4)  That  as  of  the  date  of  submission 
of  the  notice:  the  microorganism  that  is 
the  subject  of  a  MCAN  is  not  a  new 
microorganism;  nor  is  the  use  involving 
the  microorganism  a  significant  new 
use. 

d.  By  revising  §  700.49  to  read  as 
follows; 

§  700.49  Failure  to  remit  fees. 

EPA  will  not  consider  a  section  5 
notice  to  be  complete  unless  the 
appropriate  certification  under 
§  700.45(e)  is  included  and  until  the 
appropriate  remittance  under 
§  700.45(b)  has  been  sent  to  EPA  as 
provided  in  §  700.45(e)  and  received  by 
EPA.  EPA  will  notify  the  submitter  that 
the  section  5  notice  is  incomplete  in 
accordance  with  §  §  720.65(c)  and 
725.33  of  this  chapter. 

PART  720  —  [AMENDED] 

2.  In  part  720: 

a.  The  authority  citation  for  part  720 
would  continue  to  read  as  follows; 

Authority:  15  U.S.C.  2604,  2607,  and  2613. 

b.  In  §  720.1,  by  revising  the  first 
sentence  and  adding  a  sentence  to  read 
as  follows: 


§720.1  Scope. 

This  part  establishes  procedures  for 
the  reporting  of  new  chemical 
substances  by  manufacturers  and 
importers  under  section  5  of  the  Toxic 
Substances  Control  Act,  15  U.S.C.  2604.  . 
This  part  applies  to  microorganisms 
only  to  the  extent  provided  by  part  725 
of  this  chapter.  *  *  * 

PART  721  —  [AMENDED] 

3.  In  part  721: 

a.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

b.  In  §  721.1(a),  by  revising  the  first 
sentence  to  read  as  follows: 

§  721 .1  Scope  and  applicability. 

This  part  identifies  uses  of  chemical 
substances,  except  for  microorganisms 
regulated  under  part  725  of  this  chapter, 
which  EPA  has  determined  are 
significant  new  uses  under  the  authority 
of  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act.  *  •  • 

PART  723  —  [AMENDED] 

4.  In  part  723: 

a.  The  authority  citation  for  part  723 
would  continue  to  read  as  follows: 

Authority;  15  U.S.C.  2604. 

b.  In  §  723.50,  by  revising  paragraph 
(a)(1)  to  read  as  follows; 

§  723.50  Chemical  substances 
manufactured  in  quantities  of  1,000 
kilograms  or  less  per  year. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  of 
certain  chemical  substances 
manufactured  in  quantities  of  1,000 
kilograms  or  less  per  year.  This  section 
does  not  apply  to  microorganisms 

regulated  under  part  725  of  this  chapter. 

***** 

c.  In  §  723.175,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§723.175  Chemical  substances  used  in  or 
for  the  manufacture  or  processing  of 
instant  photographic  and  peel-apart  film 
articles. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  and 
processing  of  new  chemical  substances 
used  in  or  for  the  manufacture  or 
processing  of  instant  photographic  and 
peel-apart  film  articles.  This  section 


does  not  apply  to  microorganisms 
regulated  under  part  725  of  this  chapter.  ; 

*****  I 

d.  In  §  723.250,  by  revising  paragraph 
(a)(1)  to  read  as  follows; 

§723.250  Polymers. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exem^on  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  of 
certain  polymers.  This  section  does  not 
apply  to  microorganisms  regulated 

under  part  725  of  this  chapter. 

***** 

5.  Part  725  is  added  to  read  as  follows; 

PART  725— REPORTING 
REQUIREMENTS  AND  REVIEW 
PROCESSES  FOR  MICROORGANISMS 

Subpart  A — General  Provisions  and 
Applicability 

S«c. 

725.1  Scope  and  purpose. 

725.3  Definitions,  v 
725.8  Coverage  of  this  part. 

725.12  Identification  of  microJirganisms  for 
Inventory  and  other  listing  purposes. 

725.15  Determining  applicability  when 
microorganism  identity  or  use  is  confidential 
or  uncertain. 

725.17  Consultation  with  EPA. 

Subpart  B — Administrative  Procedures 

725.20  Scope  and  purpose. 

725.25  General  administrative 
requirements. 

725.27  Submissions. 

725.28  Notice  that  submission  is  not 
required. 

725.29  EPA  acknowledgement  of  receipt  of 
submission. 

725.32  Errors  in  the  submission. 

725.33  Incomplete  submissions. 

725.36  New  information. 

725.40  Notice  in  the  Federal  Register. 

725.50  EPA  review. 

725.54  Suspension  of  the  review  piTiod. 
725.56  Extension  of  the  review  period. 
725.60  Withdrawal  of  submission  by  the 
submitter. 

725.65  Recordkeeping. 

725.67  Applications  to  exempt  new 
microorganisms  from  this  part. 

725.70  Compliance. 

725.75  Inspections. 

Subpart  C — Confidentiality  and  Public 
Access  to  Information 

725.80  General  provisions  for 
confidentiality  claims. 

725.85  Microorganism  identity. 

725.88  Uses  of  a  microorganism. 

725.92  Data  from  health  and  safety  studies 
of  microorganisms. 

725.94  Substantiation  requirements. 

725.95  Public  file. 

Subpart  D — Microbial  Commercial  Activities 
Notification  Requirements 

725.100  Scope  and  purpose. 
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725.105  Persons  who  must  report. 

725.110  Persons  not  subject  to  this  subpart. 
725.150  Procedural  requirements  for  this 
subpart. 

725.155  Information  to  be  included  in  the 
MCAN. 

725.160  Submission  of  health  and 
environmental  effects  data. 

725.170  EPA  review  of  the  MCAN. 

725.190  Notice  of  commencement  of 
manufacture  or  import. 

Subpart  E — Exemptions  for  Research  and 
Development  Activities 

725.200  Scope  and  purpose. 

725.205  Persons  who  may  report  under  this 
subpart. 

725.232  Activities  subject  to  the 
jurisdiction  of  other  Federal  programs  or 
agencies. 

725.234  Activities  conducted  inside  a 
structure. 

725.235  Conditions  of  exemption  fur 
activities  conducted  inside  a  structure. 

725.238  Activities  conducted  outside  a 
structure. 

725.239  Use  of  specific  microorganisms  in 
activities  conducted  outside  a  structure. 
725.250  Procedural  requirements  for  this 
subpart. 

725.255  Information  to  be  included  in  the 
TERA. 

725.260  Submission  of  health  and 
environmental  effects  data. 

725.270  EPA  review  of  the  TERA. 

725.288  Revocation  or  modification  of 
TERA  approval. 

Subpart  F — Exemptions  tor  Test  Marketing 

725.300  Scope  and  purpose. 

725.305  I’crsons  who  may  report  under  this 
subpart. 

725.350  Procedural  requirements  for  this 
subpart. 

725.355  Information  to  bo  included  in  the 
TME  application. 

725.370  EPA  review  of  the  TME 
application. 

Subpart  Q — Exemption  for  Microorganisms 
in  General  Commercial  Use 

725.400  Scope  and  purpose. 

725.420  Recipient  microorganisms. 

725.421  Introduced  genetic  material. 

725.422  Physical  containment  and  control 
technologies. 

725.424  Requirements  for  the  Tier  I 
exemption. 

725.42b  Liability  of  the  manufactiuer  or 
importer  who  uses  the  Tier  I  exemption. 
725.428  Requirements  for  the  Tier  II 
exemption. 

725.450  Procedural  requirements  for  the 
Tier  11  exemption. 

725.455  Information  to  be  included  in  the 
Tier  II  exemption  request. 

725.470  EPA  review  of  the  Tier  II 
exemption  request. 

Subparts  H — K  [Reserved] 

Subpart  L — Additional  Procedures 
Applicable  to  Reporting  on  Significant  New 
Uses  of  Microorganisms 

725.900  Scope  and  purpose. 

725.910  Persons  excluded  from  reporting  of 
significant  new  uses. 


725.912  Exemptions. 

725.920  Exports  and  imports. 

725.950  Additional  recordkeeping 
requirements  for  reporting  of  significant  new 
uses. 

725.975  EPA  approval  of  alternative  control 
measures. 

725.980  Expedited  procedures  for  issuing 
significant  new  use  rules  for  microorganisms 
subject  to  section  5(e)  orders, 

725.984  Modification  or  revocation  of 
certain  notification  requirements. 

Subpart  M — Significant  New  Uses  for 
Specific  Microorganisms — [Reserved] 

Authority:  15  U.S.d  2604,  2607,  2613,  and 
2625. 

Subpart  A — General  Provisions  and 
Applicability 

§  725.1  Scope  and  purpose. 

(a)  This  part  establishes  reporting 
requirements  under  .section  5  ofTSCA 
for  manufacturers,  importers,  and 
processors  of  microorganisms  for 
commercial  purposes. 

(b)  TSCA  section  5  covers  chemical 
substances  as  defined  under  TSCA 
section  3.  Because  EPA  interprets  the 
section  3  definition  to  include 
microorganisms,  section  5  also  covers 
microorganisms.  Unless  otherwise 
specifically  stated  in  the  Code  of 
Federal  Regulations,  TSCA  section  5 
authority  over  microorganisms  (as 
distinguished  from  other  chemical 
substances)  will  be  implemented  under 
this  part. 

(c)  Microorganisms  subject  to 
reporting  as  new  microorganisms  will 
be  those  which  are  intergeneric.  In 
addition,  any  microorganism  subject  to 
TSCA  jurisdiction  may  be  subject  to 
reporting,  if  EPA  determines  by  rule  that 
the  microorganism  is  being 
manufactured,  imported,  or  processed 
for  a  significant  new  use. 

(d)  This  subpart  A  describes  the 
general  organization  for  this  part  and 
contains  definitions  generally 
applicable  to  this  part. 

(e)  Subpart  B  of  this  part  describes 
general  administrative  procedures 
applicable  to  microorganisms  subject  to 
this  part. 

(f)  Subpart  C  of  this  part  establishes 
requirements  for  handling  confidential 
business  information  (CBI)  and  public 
access  to  information  submitted  under 
this  part. 

(g)  Subpart  D  of  this  part  describes  the 
persons  and  microorganisms  subject  to 
Microorganism  Commercial  Activity 
Notices  (MCANs),  prescribes  the  content 
of  MCANs,  and  establishes  procedures 
for  reviewing  MCANs. 

(h)  Subpart  E  of  this  part  establishes 
reporting  requirements  and  EPA  review 
procedures  for  the  TSCA  Experimental 
Relea-se  Application  (TERA)  for 


microorganisms  intentionally  tested  in 
the  environment  during  commercial 
research  and  development  activities. 
Subpart  E  of  this  part  also  identifies 
microorganisms  and  classes  of 
microorganisms  exempt  from  resean:h 
and  development  reporting. 

(i)  Subpart  F  of  this  part  establishes 
procedures  for  obtaining  test  marketing 
exemptions  (TMEs)  for  microorganisms. 

Ij)  Subpart  G  of  this  part  identifies 
microorganisms  in  general  commercial 
use  under  certain  conditions  of 
containment  that  are  eligible  for  Tier  I 
and  Tier  II  exemptions  from  subpart  D 
reporting.  Subpart  G  of  this  part 
establishes  reporting  requirements  and 
procedures  for  expedited  review  of  the 
Tier  II  exemption  request. 

(k)  Subpart  L  of  this  part  describes 
additional  requirements  applicable  to 
reporting  on  microorganisms  subject  to 
significant  new  use  rules  under  TSCA 
section  5(a)(2).  All  significant  new  uses 
of  microorganisms  are  subject  to  the 
MCAN  requirements  in  subpart  D  of  this 
part. 

(l)  Subpart  M  of  this  part  identifies 
specific  significant  new  uses  of 
microorganisms  subject  to  subpart  D 
reporting. 

§725.3  Definitions. 

Definitions  in  section  3  of  the  Act  (15 
U.S.C.  2602),  as  well  as  definitions 
contained  in  §  §  704.3,  720.3,  and  721.3 
of  this  chapter,  apply  to  this  part  unless 
otherwise  specified  in  this  section.  In 
addition,  the  following  definitions 
apply  to  this  part: 

Consolidated  microbial  commercial 
activity  notice  or  consolidated  MCAN 
means  any  MCAN  submitted  to  EPA 
that  covers  more  than  one 
microorganism  (each  being  assigned  a 
separate  MCAN  number  by  EPA)  as  a 
result  of  a  prenotice  agreement  with 
EPA. 

Containment  and/or  inactivation 
controls  means  any  combination  of 
engineering,  mechanical,  procedural,  or 
biological  controls  designed  and 
operated  to  restrict  environmental 
release  of  viable  microorganisms  from  a 
structure. 

Director  means  the  Director  of  the 
EPA  Office  of  Pollution  Prevention  and 
Toxics. 

Exemption  request  means  any 
application  submitted  to  EPA  under 
subparts  E,  F,  or  G  of  this  part. 

General  commercial  use  means  use 
for  commercial  purposes  other  than 
re.searc.h  and  development. 

Genome  means  the  sum  total  of 
chromosomal  and  extrachromosomal 
genetic  material  of  an  isolate  and  any 
descendants  derived  under  pure  cultunj 
conditions  from  that  isolate. 
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Health  and  safety  study  of  a 
microorganism  or  health  and  safety 
study  means  any  study  of  any  effect  of 
a  microorganism  or  microbial  mixture 
on  health  or  the  environment  or  on 
both,  including  urfderlying  data  and 
epidemiological  studies,  studies  of 
occupational  exposure  to  a 
microorganism  or  microbial  mixture, 
toxicological,  clinical,  and  ecological,  or 
other  studies  of  a  microorganism  or 
microbial  mixture,  and  any  test 
performed  under  the  Act. 

Microorganism  identity  is  always  part  of 
a  health  and  safety  study  of  a 
microorganism. 

(1)  It  is  intended  that  the  term  “health 
and  safety  study  of  a  microorganism”  be 
interpreted  broadly.  Not  only  is 
information  which  arises  as  a  result  of 

a  formal,  disciplined  study  included, 
but  other  information  relating  to  the 
effects  of  a  microorganism  or  microbial 
mixture  on  health  or  the  environment  is 
also  included.  Any  data  that  bear  on  the 
effects  of  a  microorganism  on  health  or 
the  environment  would  be  included. 

(2)  Examples  include: 

(i)  Tests  tor  ecological  or  other 
environmental  effects  on  invertebrates, 
fish,  or  other  animals,  and  plants, 
including:  Acute  toxicity  tests,  chronic 
toxicity  tests,  critical  life  stage  tests, 
behavioral  tests,  algal  growth  tests,  .seed 
germination  tests,  plant  growth  or 
damage  tests,  microbial  function  tests, 
bioconcentration  or  bioaccumulation 
tests,  and  model  ecosystem  (microcosm) 
studies. 

(ii)  Long-  and  short-term  tests  of 
mutagenicity,  carcinogenicity,  or 
teratogenicity:  dermatoxicity; 
cumulative,  additive,  and  synergistic 
effects:  and  acute,  subchronic,  and 
chronic  effects. 

(iii)  Assessments  of  human  and 
environmental  exposure,  including 
workplace  exposure,  and  impacts  of  a 
particular  microorganism  or  microbial 
mixture  on  the  environment,  including 
surveys,  tests,  and  studies  of:  Survival 
and  transport  in  air,  water,  and  soil: 
ability  to  exchange  genetic  material  with 
other  microorganisms,  ability  to 
colonize  human  or  animal  guts,  and 
ability  to  colonize  plants. 

(iv)  Monitoring  data,  when  they  have 
been  aggregated  and  analyzed  to 
measure  the  exposure  of  humans  or  the 
environment  to  a  microorganism. 

(v)  Any  assessments  of  risk  to  health 
and  the  environment  resulting  from  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  the 
microorganism. 

Inactivation  means  that  living 
microorganisms  are  rendered  nonviable. 
"Introduced  genetic  material”  means 
genetic  material  that  is  added  to,  and 


remains  as  a  component  of,  the  genome 
of  the  recipient. 

Intergeneric  microorganism  means  a 
microorganism  that  is  formed  by  the 
deliberate  combination  of  genetic 
material  from  organisms  of  different 
taxonomic  genera,  including  mobile 
genetic  elements.  The  term 
“intergeneric  microorganism”  does  not 
include  a  microorganism  which 
contains  genetic  material  consisting  of 
only  well-characterized,  non-coding 
regulatory  regions  from  another  genus. 

Introduced  genetic  material  means 
genetic  material  that  is  added  to,  and 
remains  as  a  component  of,  the  genome 
of  the  recipient. 

Manufacture,  import,  or  process  for 
commercial  purposes  means:  (1)  To 
import,  produce,  manufacture,  or 
process  with  the  purpose  of  obtaining 
an  immediate  or  eventual  commercial 
advantage  for  the  manufacturer, 
importer,  or  processor,  and  includes, 
among  other  things,  “manufacture”  or 
“processing”  of  any  amount  of  a 
microorganism  or  microbial  mixture: 

(1)  For  commercial  distribution, 
including  for  test  marketing. 

(ii)  For  use  by  the  manufacturer, 
including  use  for  product  research  and 
development  or  as  an  intermediate. 

(2)  Tne  term  also  applies  to 
substances  that  are  produced 
coincidentally  during  the  manufacture, 
processing,  use,  or  disposal  of  another 
microorganism  or  microbial  mixture, 
including  byproducts  that  are  separated 
from  that  other  microorganism  or 
microbial  mixture  and  impurities  that 
remain  in  that  microorganism  or 
microbial  mixture.  Byproducts  and 
impurities  without  separate  commercial 
value  are  nonetheless  produced  for  the 
purpose  of  obtaining  a  commercial 
advantage,  since  they  are  part  of  the 
manufacture  or  processing  of  a 
microoiganism  for  commercial 
purposes. 

Microbial  commercial  activity  notice 
or  MCAN  means  a  notice  for 
microorganisms  submitted  to  EPA 
pursuant  to  subpart  D  of  this  part. 

Microbial  mixture  means  any 
combination  of  microorganisms  or 
microorganisms  and  other  chemical 
substances,  if  the  combination  does  not 
occur  in  nature  and  is  not  an  article. 

Microorganism  means  an  organism 
classified  in  the  kingdoms  Monera  (or 
Procaryotae),  Protista,  Fungi,  and  the 
Ghlorophyta  and  the  Rhodophyta  of  the 
Plantae,  and  a  virus  or  virus-like 
particle. 

Mobile  genetic  element  or  MGE  means 
an  element  of  genetic  material  that  has 
the  ability  to  move  genetic  material 
w'ithin  and  between  organisms.  “Mobile 
genetic  elements”  include  all  plasmids. 


viruses,  transposons,  insertion 
sequences,  and  other  classes  of  elements 
with  these  general  properties. 

New  microorganism  means  a  ' 

microorganism  not  included  on  the  • 

TSCA  Inventory.  1 

Small  quantities  solely  for  research 
and  development  (or  “small  quantities 
solely  for  purposes  of  scientific 
experimentation  or  analysis  or  research 
on,  or  analysis  of,  such  substance  or 
another  substance,  including  such 
research  or  analysis  for  development  of 
a  product”)  means  quantities  of  a 
microorganism  manufactured,  imported, 
or  processed  or  proposed  to  be 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
that  meet  the  requirements  of  §  725.234. 

Structure  means  a  building  or  vessel 
which  effectively  surrounds  and 
encloses  the  microorganism  and 
includes  features  designed  to  restrict  the 
microorganism  from  leaving. 

Submission  means  any  MCAN  or 
exemption  request  submitted  to  EPA 
under  this  part. 

Technically  qualified  individual 
means  a  person  or  persons  (1)  Who, 
because  of  education,  training,  or 
experience,  or  a  combination  of  these 
factors,  is  capable  of  understanding  the 
health  and  environmental  risks 
associated  with  the  microorganism 
which  is  used  under  his  or  her 
supervision,  (2)  who  is  responsible  for 
enforcing  appropriate  methods  of 
conducting  scientific  experimentation, 
analysis,  or  microbiological  research  to 
minimize  such  risks,  and  (3)  who  is 
responsible  for  the  safety  assessments 
and  clearances  related  to  the 
procurement,  storage,  use,  and  disposal 
of  the  microorganism  as  may  be 
appropriate  or  required  within  the  scope 
of  conducting  a  research  and 
development  activity. 

TSCA  Experimental  Release 
Application  or  TER  A  means  an 
exemption  request  for  a  research  and 
development  activity,  which  is  not 
eligible  for  a  full  exemption  from 
reporting  under  §  725.232,  725.234,  or 
725.238  of  this  part,  submitted  to  EPA 
in  accordance  with  subpart  E  of  this 
part. 

Well-characterized,  non-coding 
regulatory'  region  means  a  segment  of 
genetic  material  for  which: 

(1)  The  exact  nucleotide  base 
sequences  of  the  regulatory  region  and 
any  inserted  flanking  nucleotides  are 
known  and  documented. 

(2)  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  for  protein,  peptide,  or  functional 
ribonucleic  acid  molecules. 

(3)  The  regulatory  region  solely 
controls  the  activity  of  other  regions  that 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Proposed  Rules 


45563 


code  for  protein  or  peptide  molecules  or 
act  as  recognition  sites  for  the  initiation 
of  nucleic  acid  or  protein  synthesis. 

§  725.8  Coverage  of  this  part 

(a)  Microorganisms  subject  to  this 
part.  Only  microorganisms  which  are 
manufactured,  imported,  or  processed 
for  commercial  purposes,  as  defined  in 
§  725.3  of  this  part,  are  subject  to  the 
requirements  of  this  part. 

(b)  Microoganisms  automatically 
included  on  the  Inventory. 
Microorganisms  that  are  not  intergeneric 
are  automatically  included  on  the  TSCA 
Inventory. 

(c)  Microorganisms  not  subject  to  this 
part.  The  following  microorganisms  are 
not  subject  to  this  part,  either  because 
they  are  not  subject  to  TSCA 
jurisdiction  or  are  not  subject  to 
reporting  under  TSCA  section  5. 

(1)  Any  microorganism  which  would 
be  excluded  from  the  definition  of 
“chemical  substance”  in  section  3  of 
TSCA  and  §  720.3(e)  of  this  chapter. 

(2)  Any  microbial  mixture  as  defined 
in  §  725.3  of  this  part.  This  exclusion 
applies  only  to  a  microbial  mixture  as 

a  whole  and  not  to  any  microorganisms 
and  other  chemical  substances  which 
are  part  of  the  microbial  mixture. 

(3)  Any  microorganism  that  is 
manufactured  and  processed  solely  for 
export  if  the  following  conditions  are 
met: 

(i)  The  microorganism  is  labeled  in 
accordance  with  section  12{aKl){B)  of 
TSCA,  when  the  microorganism  is 
distributed  in  commerce. 

(ii)  The  manufacturer  and  processor 
can  document  at  the  commencement  of 
manufacturing  or  processing  that  the 
person  to  whom  the  microorganism  will 
be  distributed  intends  to  export  it  or 
process  it  solely  for  export  as  defined  in 
§  721.3  of  this  chapter. 

§725.12  Identification  of  microorganisms 
for  Inventory  and  other  listing  purposes. 

To  identify  and  list  microorganisms 
on  the  Inventory,  both  taxonomic 
designations  and  supplemental 
information  will  be  used.  The 
supplemental  information  required  in 
paragraph  (b)  of  this  section  will  be 
used  to  specifically  describe  an 
individual  microorganism  on  the 
Inventory.  Submitters  must  provide  the 
supplemental  information  required  by 
paragraph  (b)  of  this  section  to  the 
extent  necessary  to  enable  a 
microorganism  to  be  accurately  and 
unambiguously  identified  on  the 
Inventory. 

(a)  Taxonomic  designation.  The 
taxonomic  designation  of  a 
microorganism  must  be  provided  for  the 
donor  organism  and  the  recipient 


microorganism  to  the  level  of  strain,  as 
appropriate.  These  designations  must  be 
substantiated  by  a  letter  from  a  culture 
collection,  literature  references,  or  the 
results  of  tests  conducted  for  the 
purpose  of  taxonomic  classification. 

Upon  EPA’s  request  to  the  submitter, 
data  supporting  the  taxonomic 
designation  must  be  provided  to  EPA. 

The  genetic  history  of  the  recipient 
microorganism  should  be  documented 
back  to  the  isolate  from  which  it  was 
derived. 

(b)  Supplemental  information.  The 
supplemental  information  described  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  is  required  to  the  extent  that  it 
enables  a  microorganism  to  be 
accurately  and  unambiguously 
identified. 

(1)  Phenotypic  information.  . 
Phenotypic  information  means  pertinent 
traits  that  result  from  the  interaction  of 

a  microorganism’s  genotype  and  the 
environment  in  which  it  is  intended  to 
be  used  and  may  include  intentionally 
added  biochemical  and  physiological 
traits. 

(2)  Genotypic  information.  Genotypic 
information  means  the  pertinent  and 
distinguishing  genotypic  characteristics 
of  a  microorganism,  such  as  the  identity 
of  the  introduced  genetic  material  and 
the  methods  used  to  construct  the 
reported  microorganism.  This  also  may 
include  information  on  the  vector 
construct,  the  cellular  location,  and  the 
number  of  copies  of  the  introduced 
genetic  material. 

§  725.15  Determining  applicability  when 
microorganism  identity  or  use  is 
confidential  or  uncertain. 

(a)  Consulting  EPA.  Persons  intending 
to  conduct  activities  involving 
microorganisms  may  determine  their 
obligations  under  this  part  by  consulting 
the  TSCA  Inventory  or  the 
microorganisms  and  uses  specified  in 
§  725.239  or  subpart  M  of  this  part.  This 
section  establishes  procedures  for  EPA 
to  assist  persons  in  determining  whether 
the  microorganism  or  the  use  is  listed 
on  the  Inventory  or  in  §  725.239  or 
subpart  M  of  this  part. 

(1)  Confidential  identity  or  use.  In 
some  cases  it  may  not  be  possible  to 
directly  determine  if  a  specific 
microorganism  is  listed,  because 
portions  of  that  entry  may  contain 
generic  information  to  protect 
confidential  business  information  (CBI). 
If  any  portion  of  the  microorganism’s 
identity  or  use  has  been  claimed  CBI, 
that  portion  does  not  appear  on  the 
public  version  of  the  Inventory,  in 
§  725.239  or  in  subpart  M  of  this  part. 
Instead,  it  is  contained  in  a  confidential 
version  held  in  EPA’s  Confidential 


Business  Information  Center  (CBIC).  The 
public  versions  contain  generic 
information  which  masks  the 
confidential  business  information.  A 
person  who  intends  to  conduct  an 
activity  involving  a  microorganism  or 
use  whose  entry  is  described  with 
generic  information  will  need  to  inquire 
of  EPA  whether  the  unreported 
microorganism  or  use  is  on  the 
confidential  version. 

(2)  Uncertain  microorganism  identity. 
The  current  state  of  scientific 
knowledge  leads  to  some  imprecision  in 
describing  a  microorganism.  As  the  state 
of  knowledge  increases,  EPA  will  be 
developing  policies  to  determine 
whether  one  microorganism  is 
equivalent  to  another.  Persons  intending 
to  conduct  activities  involving 
microorganisms  may  inquire  of  EPA 
whether  the  microorganisms  they  intend 
to  manufacture,  import,  or  process  are 
equivalent  to  specific  microorganisms 
de.scribed  on  the  Inventory,  in  §  725.239 
or  subpart  M  of  this  part. 

(b)  Requirement  of  bona  fide  intent. 

(1)  EPA  will  answer  the  inquiries 
described  in  paragraph  (a)  of  this 
section  only  if  the  Agency  determines 
that  the  person  has  a  bona  fide  intent  to 
conduct  the  activity  for  which  reporting 
is  required  or  for  which  any  exemption 
may  apply. 

(2)  To  establish  a  bona  fide  intent  to 
manufacture,  import,  or  process  a 
microorganism,  the  person  who  intends 
to  manufacture,  import,  or  process  the 
microorganism  must  submit  the 
following  information  in  writing  to  the 
Office  of  Pollution  Prevention  and 
Toxics,  Document  Control  Officer,  7407, 
401  M  St.,  SW.,  Washington,  EX]  20460, 
ATTN:  BIOTECH  bona  fide  submission. 

(i)  Taxonomic  designations  and 
supplemental  information  required  by 
§725.12. 

(ii)  A  signed  statement  certifying  that 
the  submitter  intends  to  manufacture, 
import,  or  process  a  microorganism  for 
commercial  purposes. 

(iii)  A  description  of  research  and 
development  activities  conducted  with 
the  microorganism  to  date, 
demonstration  of  the  submitter’s  ability 
to  produce  or  obtain  the  microorganism 
from  a  foreign  manufacturer,  and  the 
purpose  for  which  the  person  will 
manufacture,  import,  or  process  the 
microorganism. 

(iv)  An  indication  of  whether  a  related 
microorganism  was  previously  reviewed 
by  the  Agency  to  the  extent  known  by 
the  submitter. 

(c)  If  an  importer  or  processor  cannot 
provide  all  the  information  required  by 
paragraph  (b)  of  this  section,  because  it 
is  claimed  as  confidential  business 
information  by  its  foreign  manufacturer 
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or  supplier,  the  foreign  manufacturer  or 
supplier  may  supply  the  information 
directly  to  EPA. 

(d)  EPA  will  review  the  information 
submitted  by  the  manufacturer, 
importer,  or  processor  under  this 
paragraph  to  determine  whether  that 
person  has  shown  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism.  If  necessary,  EPA  will 
compare  this  information  to  the 
information  requested  for  the 
confidential  microorganism  under 

§  725.85(b){3)(iii). 

(e)  In  order  for  EPA  to  make  a 
conclusive  determination  of  the 
microorganism’s  status,  the  proposed 
manufacturer,  importer,  or  processor 
must  show  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism  and  must  provide 
sufficient  information  to  establish 
identity  unambiguously.  After  sufficient 
information  has  been  provided,  EPA 
will  inform  the  manufacturer,  importer, 
or  processor  whether  the  microorganism 
is  subject  to  this  part  and  if  so,  which 
sections  of  this  part  apply. 

(0  If  the  microorganism  is  found  on 
the  conHdential  version  of  the 
Inventory,  in  §  725.239  or  subpart  M  of 
this  part,  EPA  will  notify  the  person(s) 
who  originally  reported  the 
microorganism  that  another  person 
(whose  identity  will  remain 
confidential,  if  so  requested)  has 
demonstrated  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism  and  therefore  was  told 
that  the  microorganism  is  subject  to  this 
part. 

(g)  A  disclosure  to  a  person  with  a 
bona  fide  intent  to  manufacture,  import, 
or  process  a  particular  microorganism 
that  the  microorganism  is  subject  to  this 
part  will  not  be  considered  a  public 
disclosure  of  conhdential  business 
information  under  section  14  of  the  Act. 

(h)  EPA  will  answer  an  inquiry  on 
whether  a  particular  microorganism  is 
subject  to  this  part  within  30  days  after 
receipt  of  a  complete  submission  under 
paragraph  (b)  of  this  section. 

§  725.17  Consultation  with  EPA. 

Persons  may  consult  with  EPA,  either 
in  writing  or  by  telephone,  about  their 
obligations  under  this  part.  Written 
consultation  is  preferred.  Written 
inquiries  should  be  sent  to  the  following 
address:  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
ATTN:  Biotechnology  Notice 
Consultation.  Persons  wishing  to 
consult  with  EPA  by  telephone  should 


call  (202)  554-1404;  hearing  impaired 
TDD  (202)  554-0551. 

Subpart  B — Administrative  Procedures 

§  725.20  Scope  and  purpose. 

This  subpart  describes  general 
administrative  procedures  applicable  to 
all  persons  who  submit  MCANs  and 
exemption  requests  to  EPA  under 
section  5  of  the  Act  for  microorgani.sms. 

§  725.25  General  administrative 
requirements. 

(a)  General.  (1)  Each  person  who  is 
subject  to  the  notification  provisions  of 
this  part  must  complete,  sign,  and 
submit  a  MCAN  or  exemption  request 
containing  the  information  as  required 
for  the  appropriate  submission  under 
this  part.  Except  as  otherwise  provided, 
each  submission  must  include  all 
referenced  attachments.  All  information 
in  the  submission  (unless  certain 
attachments  appear  in  the  open 
scientific  literature)  must  be  in  English. 
All  information  submitted  must  be  true 
and  correct. 

(2)  In  addition  to  specific  information 
required,  the  submitter  should  submit 
all  information  known  to  or  reasonably 
ascertainable  by  the  submitter  that 
would  permit  EPA  to  make  a  reasoned 
evaluation  of  the  human  health  and 
environmental  effects  of  the 
microorganism  and  any  microbial 
mixture  or  article  that  may  contain  the 
microorganism. 

(b)  Certification.  Persons  submitting 
MCANs  and  exemption  requests  to  EPA 
under  this  part,  and  material  related  to 
their  reporting  obligations  under  this 
part,  must  attach  the  following 
statement  to  any  information  submitted 
to  EPA: 

1  certify  that  to  the  best  of  my  knowledge 
and  belief:  The  company  named  in  this 
submission  intends  to  manufacture,  import, 
or  process  for  a  commercial  purpose,  other 
than  in  small  quantities  solely  for  research 
and  development,  the  microorganism 
identified  in  this  submission.  All  information 
provided  in  this  submission  is  complete  and 
truthful  as  of  the  date  of  submission.  I  am 
including  with  this  submission  all  test  data 
in  my  possession  or  control  and  a  description 
of  all  other  data  known  to  or  reasonably 
ascertainable  by  me  as  required  by  40  CFR 
725.160  or  725.260. 

This  statement  must  be  signed  and 
dated  by  an  authorized  official  of  the 
submitter. 

(c)  Where  to  submit  information 
under  this  part.  Persons  submitting 
MCANs  and  exemption  requests  to  EPA 
under  this  part,  and  material  related  to 
their  reporting  obligations  under  this 
part,  must  send  them  to:  TSCA 
Document  Processing  Center  (7407). 

Rm.  L-lOO,  Office  of  Pollution 


Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 

(d)  General  requirements  for 
submission  of  data.  (1)  Submissions 
under  this  part  must  include  the 
information  described  in  §725.155, 
725.255,  725.355,  or  725.455,  as 
appropriate,  to  the  extent  such 
information  is  known  to  or  reasonably 
ascertainable  by  the  submitter. 

(2)  In  accordance  with  §  725.160  or 
725.260,  as  appropriate,  the  submission 
must  also  include  any  test  data  in  the 
submitter’s  possession  or  control  and 
descriptions  of  other  data  which  are 
known  to  or  reasonably  ascertainable  by 
the  submitter  and  which  concern  the 
health  and  environmental  effects  of  the 
microorganism. 

(e)  Agency  or  joint  submissions.  (1)  A 
manufacturer  or  importer  may  designate 
an  agent  to  submit  the  MCAN  or 
exemption  request.  Both  the 
manufacturer  or  importer  and  the  agent 
must  sign  the  certification  required  in 
paragraph  (b)  of  this  section. 

(2)  A  manufacturer  or  importer  may 
authorize  another  person  (e.g.,  a  foreign 
manufacturer  or  supplier,  or  a  toll 
manufacturer)  to  report  some  of  the 
information  required  in  theMCAN  or 
exemption  request  to  EPA  on  its  behalf. 
If  separate  portions  of  a  joint  submission 
are  not  submitted  together,  the 
submitter  must  indicate  which 
information  will  be  supplied  by  another 
person  and  identify  that  person.  The 
manufacturer  or  importer  and  any  other 
person  supplying  the  information  must 
sign  the  certification  required  hy 
paragraph  (b)  of  this  section. 

(3)  If  EPA  receives  a  submission 
which  does  not  include  the  information 
required,  which  the  submitter  indicates 
that  it  has  authorized  another  person  to 
provide,  the  review  period  will  not 
begin  until  EPA  receives  all  of  the 
required  information. 

(f)  Microorganisms  subject  to  a  section 
4  test  rule.  (1)  Except  as  provided  in 
paragraph  (f)(3)  of  this  section,  if  (i)  A 
person  intends  to  manufacture  or  import 
a  new  microorganism  which  is  subject 
to  the  notification  requirements  of  this 
part,  and  (ii)  the  microorganism  is 
subject  to  a  test  rule  promulgated  under 
section  4  of  the  Act  before  the  notice  is 
submitted,  section  5(b)(1)  of  the  Act 
requires  the  person  to  submit  the  test 
data  required  by  the  testing  rule  with 
the  notice.  The  pnjrson  must  submit  the 
data  in  the  form  and  manner  specified 
in  the  test  rule  and  in  accordance  with 

§  725.160.  If  the  person  does  not  submit 
the  test  data,  the  submission  is 
incomplete  and  EPA  will  follow  the 
procedures  in  §  725.33. 
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(2)  If  EPA  has  granted  the  submitter 
an  exemption  under  section  4(c)  of  the 
Act  from  the  requirement  to  conduct 
tests  and  submit  data,  the  person  may 
not  file  a  MCAN  or  TERA  until  EPA 
receives  the  test  data. 

(3)  If  EPA  has  granted  the  submitter 
an  exemption  under  section  4(c)  of  the 
Act  and  if  another  person  previously 
has  submitted  the  test  data  to  EPA,  the 
exempted  person  may  either  submit  the 
test  data  or  provide  the  following 
information  as  part  of  the  notice: 

(1)  The  name,  title,  and  address  of  the 
person  who  submitted  the  test  data  to 
EPA. 

(ii)  The  date  the  test  data  were 
submitted  to  EPA. 

(iii)  A  citation  for  the  test  rule. 

(iv)  A  description  of  the  exemption 
and  a  reference  identifying  it. 

(g)  Microorganisms  subject  to  a 
section  5(b)(4)  rule.  (1)  If  a  person  (i) 
Intends  to  manufacture  or  import  a 
microorganism  which  is  subject  to  the 
notification  requirements  of  this  part 
and  which  is  subject  to  a  rule  issued 
under  section  5(b)(4)  of  the  Act;  and  (ii) 
is  not  required  by  a  rule  issued  under 
section  4  of  the  Act  to  submit  test  data 
for  the  microorganism  before  the  filing 
of  a  submission,  the  person  must  submit 
to  EPA  data  described  in  paragraph 
(g)(2)  of  this  section  at  the  time  the 
submission  is  filed. 

(2)  Data  submitted  under  paragraph 
(g)(1)  of  this  section  must  be  data  which 
the  person  submitting  the  notice 
believes  show  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  the  microorganism, 
or  any  combination  of  such  activities, 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

(h)  Data  that  need  not  be  submitted. 
Specific  data  requirements  are  listed  in 
subparts  D,  E,  F,  G,  and  L  of  this  part. 
The  following  is  a  list  of  data  that  need 
not  be  submitted  under  this  part: 

(1)  Data  previously  submitted  to  EPA. 

(i)  A  person  need  not  submit  any  data 
previously  submitted  to  EPA  with  no 
claims  of  confidentiality  if  the  new 
submission  includes:  the  office  or 
person  to  whom  the  data  were 
.submitted;  the  date  of  submission;  and, 
if  appropriate,  a  standard  literature 
citation  as  specified  in 
§725.160(a)(3)(ii), 

(ii)  For  data  previously  submitted  to 
EPA  w'ith  a  claim  of  confidentiality,  the 
person  must  resubmit  the  data  with  the 
new  submission  and  any  claim  of 
confidentiality,  under  §  725.80. 

(2)  Efficacy  data.  This  part  does  not 
require  submission  of  any  data  related 
.solely  to  product  efficacy.  However, 
including  efficacy  data  will  improve 
EPA’s  ability  to  a.ssess  the  benefits  of  the 


use  of  the  microorganism.  This  does  not 
exempt  a  person  from  submitting  any  of 
the  data  specified  in  §  725.160  or 
725.260. 

(3)  Non-U.S.  exposure  data.  This  part 
does  not  require  submission  of  any  data 
which  relates  only  to  exposure  of 
humans  or  the  environment  outside  the 
United  States.  This  does  not  exclude 
nonexposure  data  such  as  data  on  health 
effects  (including  epidemiological 
studies),  ecological  effects,  physical  and 
chemical  properties,  or  environmental 
fate  characteristics. 

§  725.27  Submissions. 

Each  person  who  is  required  to 
submit  information  under  this  part  must 
submit  the  information  in  the  form  and 
manner  set  forth  in  the  appropriate 
subpart. 

(a)  Requirements  specific  to  MCANs 
are  described  in  §  §  725.150  through 
725.160. 

(b)  Requirements  specific  to  TERAs 
are  described  in  §  §  725.250  through 
725.260. 

(c)  Requirements  specific  to  test 
marketing  exemptions  (TMEs)  are 
described  in  §  §  725.350  and  725.355. 

(d)  Requirements  specific  to  Tier  I  and 
Tier  II  exemptions  for  certain  general 
commercial  uses  are  described  in 

§  §  725.424  through  725.460. 

(e)  Additional  requirements  specific 
to  significant  new  uses  for 
microorganisms  are  described  at 
§725.950. 

§  725.28  Notice  that  submission  is  not 
required. 

When  EPA  receives  a  MCAN  or 
exemption  request,  EPA  will  review  it  to 
determine  whether  the  microorganism  is 
subject  to  the  requirements  of  this  part. 

If  EPA  determines  that  the 
microorganism  is  not  subject  to  these 
requirements,  EPA  will  notify  the 
submitter  that  section  5  of  the  Act  does 
not  prevent  the  manufacture,  import,  or 
processing  of  the  microorganism  and 
that  the  submission  is  not  needed. 

§  725.29  EPA  acknowledgement  of  receipt 
of  submission. 

(a)  EPA  will  acknowledge  receipt  of 
each  submission  by  sending  the 
submitter  a  letter  thal^identifies  the 
number  assigned  to  the  new 
microorganism  and  the  date  on  which 
the  review  period  begins.  The  review 
period  will  begin  on  the  date  the  MCAN 
or  exemption  request  is  received  by  the 
Office  of  Pollution  Prevention  and 
Toxics  Document  Control  Officer. 

(b)  The  acknowledgement  does  not 
constitute  a  finding  by  EPA  that  the 
submission  is  in  compliance  with  this 
part. 


§  725.32  Errors  in  the  submission. 

(a)  Within  30  days  of  receipt  of  the 
submission,  EPA  may  request  that  the 
submitter  remedy  errors  in  the 
submission.  The  following  are  examples 
of  such  errors: 

(1)  Failure  to  date  the  submission. 

(2)  Typographical  errors  that  cause 
data  to  be  misleading  or  answers  to  any 
questions  to  be  unclear. 

(3)  Contradictory  information. 

(4)  Ambiguous  statements  or 
information. 

(b)  In  the  request  to  correct  the 
submission,  EPA  will  explain  the  action 
which  the  submitter  must  take  to  correct 
the  submission. 

(c)  If  the  submitter  fails  to  correct  the 
submission  within  15  days  of  receipt  of 
the  request,  EPA  may  extend  the  review 
period. 

§725.33  Incomplete  submissions. 

(а)  A  submission  under  this  part  is  not 
complete,  and  the  review  period  does 
not  begin,  if: 

(1)  The  wrong  person  files  the 
submission. 

(2)  The  submitter  does  not  attach  and 
sign  the  certification  statement  as 
required  by  §  725.25(b). 

(3)  Some  or  all  of  the  information  in 
the  submission  or  any  attachments  are 
not  in  English,  except  for  published 
scientific  literature. 

(4)  The  submitter  does  not  provide 
information  that  is  required  by  sections 
5(d)(1)(B)  and  (C)  of  the  Act  and 

§  725.160  or  725.260,  as  appropriate. 

(5)  The  submitter  does  not  provide 
information  required  by  §  725.25, 
725.155,  725.255,  725.355,  or  725.455, 
as  appropriate,  or  indicate  that  it  is  not 
known  to  or  reasonably  ascertainable  by 
the  submitter. 

(б)  The  submitter  has  asserted 
confidentiality  claims  and  has  failed  to: 

(i)  Submit  a  second  copy  of  the 
submission  with  all  confidential 
information  deleted  for  the  public  file, 
as  required  by  §  725.80(b)(2). 

(ii)  Comply  with  the  substantiation 
requirements  as  described  in  §  725.94. 

(7)  The  submitter  does  not  include 
any  information  required  by  section 
5(b)(1)  of  the  Act  and  pursuant  to  a  rule 
promulgated  under  section  4  of  the  Act, 
as  required  by  §  725.25(f). 

(8)  The  submitter  does  not  submit 
data  which  the  submitter  believes  show 
that  the  microorganism  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment,  if  EPA  has  listed 
the  microorganism  under  section  5(b)|4) 
of  the  Act,  as  required  in  §  725.25(g). 

(9)  For  MCANs,  the  submitter  does 
not  remit  the  fees  required  by 

§  700.45(b)(1)  or  (b)(2)(vi)  of  this 
chapter. 
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(b) (1)  If  EPA  receives  an  incomplete 
submission  under  this  part,  the  Director, 
or  a  designee,  will  notify  the  submitter 
within  30  days  of  receipt  that  the 
submission  is  incomplete  and  that  the 
review  period  will  not  begin  until  EPA 
receives  a  complete  submission. 

(2)  If  EPA  obtains  additional 
information  during  the  review  period 
for  any  submission  that  indicates  the 
original  submission  was  incomplete,  the 
Director,  or  a  designee,  may  declare  the 
submission  incomplete  within  30  days 
after  EPA  obtains  ^e  additional 
information  and  so  notify  the  submitter. 

(c)  The  notification  that  a  submission 
is  incomplete  under  paragraph  (b)  of 
this  section  will  include; 

(1)  A  statement  of  the  basis  of  EPA’s 
determination  that  the  submission  is 
incomplete. 

(2)  The  requirements  for  correcting 
the  incomplete  submission. 

(3)  Information  on  procedures  under 
paragraph  (d)  of  this  section  for  filing 
objections  to  the  determination  or 
requesting  modification  of  the 
requirements  for  completing  the 
submission. 

(d)  Within  10  days  after  receipt  of 
notification  by  EPA  that  a  submission  is 
incomplete,  the  submitter  may  file 
written  objections  requesting  that  EPA 
accept  the  submission  as  complete  or 
modify  the  requirements  necessary  to 
complete  the  submission. 

(e) (1)  EPA  will  consider  the  objections 
filed  by  the  submitter.  The  Director,  or 

a  designee,  will  determine  whether  the 
submission  was  complete  or 
incomplete,  or  whether  to  modify  the 
requirements  for  completing  the 
submission.  EPA  will  notify  the 
submitter  in  writing  of  EPA’s  response 
within  10  days  of  receiving  the 
objections. 

(2)  If  the  Director,  or  a  designee, 
determines,  in  response  to  the  objection, 
that  the  submission  was  complete,  the 
review  period  will  be  deemed 
suspended  on  the  date  EPA  declared  the 
submission  incomplete,  and  w'ill  resume 
on  the  date  that  the  submission  is 
declared  complete.  The  submitter  need 
not  correct  the  submission  as  EPA 
originally  requested.  If  EPA  can 
complete  its  review  within  the  review 
period  beginning  on  the  date  of  the 
submission,  the  Director,  or  a  designee, 
may  inform  the  submitter  that  the 
running  of  the  review  period  will 
resume  on  the  date  EPA  originally 
declared  it  incomplete. 

(3)  If  the  Director,  or  a  designee, 
modifies  the  requirements  for 
completing  the  submission  or  concurs 
with  EPA’s  original  determination,  the 
review  period  will  begin  when  EPA 
receives  a  complete  submission. 


(f)  Materially  false  or  misleading 
statements.  If  EPA  discovers  at  any  time 
that  a  person  submitted  materially  false 
or  misleading  statements  in  information 
submitted  under  this  part,  EPA  may  find 
that  the  submission  was  incomplete 
from  the  date  it  was  submitted,  and  take 
any  other  appropriate  action. 

§  725.36  New  information. 

(a)  During  the  review  period,  if  a 
submitter  possesses,  controls,  or  knows 
of  new  information  that  materially  adds 
to,  changes,  or  otherwise  makes 
significantly  more  complete  the 
information  included  in  the  MCAN  or 
exemption  request,  the  submitter  must 
send  that  information  to  the  address 
listed  in  §  725.25(c)  within  10  days  of 
receiving  the  new  information,  but  no 
later  than  5  days  before  the  end  of  the 
review  period. 

(b)  The  new  submission  must  clearly 
identify  the  submitter,  the  MCAN  or 
exemption  request  to  which  the  new 
information  is  related,  and  the  number 
assigned  to  that  submission  by  EPA,  if 
known  to  the  submitter. 

(c)  If  the  new  information  becomes 
available  during  the  last  5  days  of  the 
review  period,  the  submitter  must 
immediately  inform  the  EPA  contact  for 
that  submission  by  telephone  of  the  new 
information. 

§  725.40  Notice  in  the  Federal  Register. 

(a)  Filing  of  Federal  Register  notice. 
After  EPA  receives  a  MCAN  or  an 
exemption  request  under  this  part,  EPA 
will  issue  a  notice  in  the  Federal 
Register  including  the  information 
specified  in  paragraph  (b)  of  this 
section. 

(b)  Contents  of  notice.  (1)  In  the 
public  interest,  the  specific 
microorganism  identity  listed  in  the 
submission  will  be  published  in  the 
Federal  Register  unless  the  submitter 
has  claimed  the  microorganism  identity 
confidential.  If  the  submitter  claims 
confidentiality,  a  generic  name  will  be 
published  in  accordance  with  §  725.85. 

(2)  The  categories  of  use  of  the 
microorganism  will  be  published  as 
reported  in  the  submission  unless  this 
information  is  claimed  confidential.  If 
confidentiality  is  claimed,  the  generic 
information  which  is  submitted  under 
§  725.88  will  be  pufilished. 

(3)  A  list  of  information  submitted  in 
accordance  with  §  725.160(a).  725.255, 
725.260,  725.355,  or  725.455,  as 
appropriate,  will  be  published. 

(4)  The  submitter’s  identity  will  be 
published,  unless  the  submitter  has 
claimed  it  confidential. 

(c)  Publication  of  exemption 
decisions.  Following  the  expiration  of 
the  appropriate  review  period  for  the 


exemption  request,  EPA  will  issue  a 
notice  in  the  Federal  Register  indicating 
whether  the  request  has  been  approved 
or  denied  and  the  reasons  for  the 
decision. 

§  725.50  EPA  review. 

(a)  MCANs.  The  review  period 
specified  in  section  5(a)  of  the  Act  for 
MCANs  runs  for  90  days  from  the  date 
the  Document  Control  Officer  receives  a 
complete  submission,  or  the  date  EPA 
determines  the  submission  is  complete 
under  §  725.33,  unless  the  Agency 
extends  the  review  period  under  section 
5(c)  of  TSCA  and  §  725.56. 

(b)  Exemption  requests.  The  review 
period  starts  on  the  date  the  Document 
Control  Officer  receives  a  complete 
exemption  request,  or  the  date  EPA 
determines  the  request  is  complete 
under  §  725.33,  unless  the  Agency 
extends  the  review  period  under 

§  725.56.  The  review  periods  for 
exemption  requests  run  as  follows; 

(1)  TERAs.  The  review  period  for 
TERAs  is  60  days. 

(2)  TMEs.  The  review  period  for  TMEs 
is  45  days. 

(3)  Tier  II  exemption  requests.  The 
review  period  for  Tier  II  exemption 
requests  is  45  days. 

§  725.54  Suspension  of  the  review  period. 

(a)  A  submitter  may  voluntarily 
suspend  the  running  of  the  review 
period  if  the  Director,  or  a  designee, 
agrees.  If  the  Director  does  not  agree,  the 
review  period  will  continue  to  run,  and 
EPA  will  notify  the  submitter.  A 
submitter  may  request  a  suspension  at 
any  time  during  the  review  period.  The 
suspension  must  be  for  a  specified 
period  of  time. 

(b)  A  request  for  suspension  may  be 
made  in  writing  to  the  address  listed  in 
§  725.25(c).  The  suspension  also  may  be 
made  orally,  including  by  telephone,  to 
the  submitter’s  EPA  contact  for  that 
submission.  EPA  will  send  the 
submitter  a  written  confirmation  that 
the  suspension  has  been  granted. 

(1)  An  oral  request  may  be  granted  for 
no  longer  than  15  days.  To  obtain  a 
longer  suspension,  the  Document 
Control  Officer  for  the  Office  of 
Pollution  Prevention  and  Toxics  must 
receive  written  confirmation  of  the  oral 
request.  The  review  period  is  suspended 
as  of  the  date  of  the  oral  request. 

(2)  If  the  submitter  has  not  made  a 
previous  oral  request,  the  miming  of  the 
review  period  is  suspended  as  of  the 
date  of  receipt  of  the  written  request  by 
the  Document  Control  Officer  for  the 
Office  of  Pollution  Prevention  and 
Toxics. 
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§725.56  Extension  of  the  review  period. 

(a)  At  any  time  during  the  review 
period,  EPA  may  unilaterally  determine 
that  good  cause  exists  to  extend  the 
review  period  specified  for  MCANs,  or 
the  exemption  requests. 

(b)  If  EPA  makes  such  a 
determination,  EPA; 

(1)  Will  notify  the  submitter  that  EPA 
is  extending  the  review  period  for  a 
specified  length  of  time  and  slate  the 
reasons  for  the  extension. 

(2)  For  MCANS,  may  issue  a  notice  for 
publication  in  the  Fedoai  Register 
which  states  that  EPA  is  extending  the 
review  period  and  gives  the  reasons  for 
the  extension. 

(c)  The  total  period  of  the  extension 
may  be  for  a  period  of  up  to  the  same 
length  of  time  as  specified  for  each  type 
of  submission  in  §  725.50.  If  the  initi^d 
extension  is  for  less  than  the  total  time 
allowed,  EPA  may  make  additional 
extensions.  However,  the  sum  of  the 
extensions  may  not  exceed  the  total 
allowed. 

(d)  The  following  are  examples  of 
situations  in  which  EPA  may  find  that  ' 
good  cause  exists  for  extending  the 
revieiv  period; 

(1)  EPA  has  reviewed  the  submission 
and  is  seeking  additional  information. 

(2)  EPA  has  received  significant 
additional  information  during  the 
review  period. 

(3)  The  submitter  has  failed  to  correct 
p  submission  after  receiving  EPA's 
reouest  under  §  725.32. 

(4)  EPA  has  reviewed  the  submission 
and  determined  that  there  is  a 
significant  possibility  that  the 
microorganism  will  be  regulated  under 
section  5(e)  or  section  5(0  of  the  Act, 
but  EPA  is  unable  to  initiate  regulatory 
action  within  the  initial  review  period. 

§  725.60  Withdrawal  of  sutxnission  by  the 
submitter. 

(a)  A  submitter  may  withdraw  a 
submission  during  the  review  period.  A 
statement  of  withdrawal  must  be  made 
in  writing  to  the  address  listed  in 

§  725.25(c).  The  withdrawal  is  effective 
upon  receipt  of  the  statement  by  the 
Document  Control  Officer. 

(b)  If  a  manufacturer  or  importer  who 
withdrew  a  submission  later  resubmits 
a  submission  for  the  same 
microorganism,  a  new  review  period 
begins. 

§725.65  Recordkeeping. 

(a)  General  provisions.  (1)  Any  person 
who  files  under  this  part  must  retain 
documentation  of  information  in  the 
submission,  including  (1)  any  data  in  the 
submitter’s  possession  or  control;  and 

(ii)  records  of  production  volume  for  the 
first  3  years  of  manufacture,  import,  or 
processing. 


(2)  Any  person  who  files  under  this 
part  must  retain  documentation  of  the 
date  of  commencement  of  testing, 
manufacture,  import,  or  proc&ssing. 

(3)  Any  person  who  is  exempt  from 
some  or  all  of  the  reporting 
requirements  of  this  part  must  retain 
docummitation  that  supports  the 
exemption. 

(4)  All  information  required  by  this 
section  must  be  retained  for  3  years 
from  the  date  of  commencement  of  each 
activity  for  which  records  are  required 
under  this  part. 

(b)  Specific  requirements.  In  addition 
to  the  requirements  of  paragraph  (a)  of 
this  section,  specific  recordkeeping 
requirements  included  in  certain 
subparts  must  also  be  followed. 

(1)  Additional  recordkeeping 
requirements  for  activities  conducted 
inside  a  structure  are  set  forth  in 

§  725.235(h). 

(2)  Additional  recOTdkeeping 
requirements  for  TERAs  are  set  forth  in 
§  725.250(0. 

(3)  Additional  recordkeeping 
requirements  for  TMRs  are  set  forth  in 
§  725.350(c). 

(4)  Additional  recordkeeping 
requirements  for  Tier  I  exemptions 
under  subpart  G  of  this  part  are  set  forth 
in  §  725.424(a)(5). 

(5)  Additional  recordkeeping 
requirements  for  Tier  U  exemptions 
under  subpart  G  of  this  part  are  set  forth 
in  §  725.450(d). 

(6)  Additional  recordkeeping 
requirements  for  significant  new  uses  of 
microorganisms  reported  under  subpart 
L  of  this  part  are  set  fcnlh  in  §  725.850. 
Recordkeeping  requirements  may  also 
be  included  when  a  microorganism  and 
significant  new  use  are  added  to  subpart 
M  of  this  part. 

§  725.67  Applications  to  exempt  new 
microorganisms  from  this  part 
(a)  Submission.  (1)  Any  manufacturer 
or  importer  of  a  new  microorganism 
may  request,  under  TSCA  section 
5(h)(4),  an  exemption,  in  whole  or  in 
part,  from  this  part  by  sending  a  Letter 
of  Application  to  the  Director,  Chemical 
Control  Division,  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 

(2)  The  Letter  of  Application  should 
provide  information  to  show  that  any 
activities  affected  by  the  requested 
exemption  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  This  information 
should  iiM:)ude  data  described  in  the 
following  paragraphs. 

(i)  The  effects  of  the  new 
microorganism  on  health  and  the 
environment. 


(ii)  The  magnitude  of  exposure  of 
human  beings  and  the  environment  to 
the  new  microorganism. 

(iii)  The  benefits  of  the  new 
microorganism  for  various  uses  and  the 
evailability  of  substitutes  for  such  uses. 

(iv)  The  reasonably  ascertainable 
economic  consequences  of  granting  or 
denying  the  exemption,  including 
effects  on  the  national  economy,  smalt 
business,  and  technological  innovation. 

(b)  Processing  of  the  Letter  of 
Application  by  EPA — (1)  Grant  of  the 
Application.  If,  after  consideration  of 
the  Letter  of  .Application  and  any  other 
relevant  information  available  to  the 
Agency,  the  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances  makes  a  preliminary 
determination  that  the  new 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment,  the  Assistant 
Administrator  will  propose  a  rule  to 
grant  the  exemption  using  the 
applicable  procedures  in  port  750  of  this 
chapter. 

(2)  Denial  of  the  applicotion.  If  the 
Assistant  Administrator  decides  that  the 
preliitiinary  determination  described  in 
paragraph  (bKl)  of  this  sectitm  cannot 
be  made,  the  application  will  be  denied 
by  sending  the  applicant  a  written 
statement  with  the  Assistant 
Administrator’s  reascms  for  deniaL 

(c)  Processing  of  the  exemption — (1) 
Unreasonable  risk  standard.  Granting  a 
TSCA  section  5(h)(4)  exemption 
require  a  determination  that  there  will 
be  no  unreasonable  risk. 

(1)  An  unreasonable  risk 
determination  under  TSCA  is  an 
administrative  judgment  that  requires 
balancing  of  the  harm  to  health  or  the 
environment  that  a  chemical  substance 
may  cause  and  the  magnitude  and 
severity  of  that  harm,  against  the  social 
and  economic  effects  on  society  of 
Agency  action  to  reduce  that  harm. 

(ii)  A  determination  of  unreasonable 
risk  under  TSCA  section  5(bM4)  will 
examine  the  reasonably  ascertainable 
economic  and  sodal  consequences  of 
granting  or  denying  the  exemption  after 
consideration  of  the  effect  cm  the 
national  economy,  small  business, 
technological  innovation,  the 
environment,  and  public  health. 

(2)  Grant  of  the  exemption.  The 
exemption  will  be  granted  if  the 
Assistant  Administrator  determines, 
after  consideration  of  all  relevant 
evidence  presented  in  the  rulemaking 
proceeding  described  in  paragraph  (bKl) 
of  this  section,  that  the  new 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 
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(3)  Denial  of  the  exemption.  The 
exemption  will  be  denied  if  the 
Assistant  Administrator  determines, 
after  consideration  of  all  relevant 
evidence  presented  in  the  rulemaking 
proceeding  described  in  paragraph  (b)(1) 
of  this  section,  that  the  determination 
described  in  paragraph  (c)(2)  of  this 
section  cannot  be  made.  A  final  decision 
terminating  the  rulemaking  proceeding 
will  be  published  in  the  Federal 
Register. 

§  725.70  Compliance. 

(a)  Failure  to  comply  with  any 
provision  of  this  part  is  a  violation  of 
section  15  of  the  Act  (15  U.S.C.  2614). 

(b)  A  person  who  manufactures  or 
imports  a  microorganism  before  a 
MCAN  is  submitted  and  the  MCAN 
review  period  expires  is  in  violation  of 
section  15  of  the  Act  even  if  that  person 
was  not  required  to  submit  the  MCAN 
under  §725.105. 

(c)  Using  a  microorganism  which  a 
person  knew  or  had  reason  to  know  was 
manufactured,  processed,  or  distributed 
in  commerce  in  violation  of  section  5  of 
the  Act  or  this  part  is  a  violation  of 
section  15  of  the  Act  (15  U.S.C.  2614). 

(d)  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by  the 
Act,  is  a  violation  of  section  15  of  the 
Act  (15  U.S.C.  2614). 

(e)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  section  11 
of  the  Act  is  a  violation  of  section  15  of 
the  Act  (15  U.S.C.  2614). 

(f)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  section 
16  of  the  Act  (15  U.S.C.  2615)  for  each 
violation.  Persons  who  submit 
materially  misleading  or  false 
information  in  connection  with  the 
requirements  of  any  provision  of  this 
part  may  be  subject  to  penalties 
calculated  as  if  they  never  filed  their 
submissions. 

(g)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a 
microorganism  in  violation  of  fhis  part 
or  act  to  seize  any  microorganism 
manufactured  or  processed  in  violation 
of  this  part  or  take  other  actions  under 
the  authority  of  section  7  of  the  Act  (15 
U.S.C.  2606)  or  section  17  of  the  Act  (15 
U.S.C.  2616). 

§  725.75  Inspections. 

EPA  will  conduct  inspections  under 
section  11  of  the  Act  to  assure 
compliance  with  section  5  of  the  Act 
and  this  part,  to  verify  that  information 
required  by  EPA  under  this  part  is  true 
and  correct,  and  to  audit  data  submitted 
to  EPA  under  this  part. 


Subpart  C— Confidentiality  and  Public 
Access  to  Information 

§  725.80  General  provisions  for 
confidentiality  claims. 

(a)  A  person  may  assert  a  claim  of 
confidentiality  for  any  information 
submitted  to  EPA  under  this  part. 

(1)  Any  person  who  asserts  a  claim  of 
confidentiality  for  portions  of  the 
specific  microorganism  identity  must 
provide  the  information  as  described  in 
§725.85. 

(2)  Any  person  who  asserts  a  claim  of 
confidentiality  for  a  use  of  a 
microorganism  must  provide  the 
information  as  described  in  §  725.88. 

(3)  Any  person  who  asserts  a  claim  of 
confidentiality  for  information 
contained  in  a  health  and  safety  study 
of  a  microorganism  must  provide  the 
information  described  in  §  725.92. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  when  it  is 
submitted  to  EPA. 

(1)  When  a  person  submits  any 
information  under  this  part,  including 
any  attachments,  the  claim(s)  must  be 
asserted  by  circling  the  specific 
information  which  is  claimed  as 
confidential  and  marking  the  page  on 
which  that  information  appears  with  an 
appropriate  designation  such  as  “trade 
secret,”  “TSCA  CBI,”  or  “confidential 
business  information.” 

(2)  If  any  information  is  claimed 
confidential,  the  person  must  submit 
two  copies  of  the  information. 

(i)  One  copy  of  the  information  must 
be  complete.  In  that  copy,  the  submitter 
must  mark  the  information  which  is 
claimed  as  confidential  in  the  manner 
prescribed  in  paragraph  (b)(1)  of  this 
section. 

(ii)  The  second  copy  must  be 
complete  except  that  all  information 
claimed  as  confidential  in  the  first  copy 
must  be  deleted.  EPA  will  place  the 
second  copy  in  the  public  file. 

(iii)  If  the  submitter  does  not  provide 
the  second  copy,  the  submission  is 
incomplete  and  the  review  period  does 
not  begin  to  run  until  EPA  receives  the 
second  copy,  in  accordance  with 
§725.33. 

(iv)  Any  information  contained  within 
the  copy  submitted  under  paragraph 
(b)(2)(ii)  of  this  section  which  has  been 
in  the  public  file  for  more  than  30  days 
will  be  presumed  to  be  in  the  public 
domain,  notwithstanding  any  assertion 
of  confidentiality  made  under  this 
section. 

(c)  Any  person  asserting  a  claim  of 
confidentiality  under  this  part  must 
substantiate  each  claim  in  accordance 
with  the  requirements  in  §  725.94. 

(d)  EPA  will  disclo.se  inform.ation  that 
is  subject  to  a  claim  of  confidentiality 


asserted  under  this  section  only  to  the 
extent  permitted  by  the  Act,  this 
subpart,  and  part  2  of  this  title. 

(e)  If  a  submitter  does  not  assert  a 
claim  of  confidentiality  for  information 
at  the  time  it  is  submitted  to  EPA,  EPA 
may  make  the  information  public  and 
place  it  in  the  public  file  without  further 
notice  to  the  submitter. 

§725.85  Microorganism  identity. 

(a)  Claims  applicable  to  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use — 

(1)  When  to  make  a  claim,  (i)  A  person 
who  submits  information  to  EPA  under 
this  part  may  assert  a  claim  of 
confidentiality  for  portions  of  the 
specific  microorganism  identity  at  the 
time  of  submission  of  the  information. 
This  claim  will  apply  only  to  the  period 
prior  to  the  commencement  of 
manufacture  or  import  for  general 
commercial  use. 

(ii)  A  person  who  submits  information 
to  EPA  under  this  part  must  reassert  a 
claim  of  confidentiality  and  substantiate 
the  claim  each  time  the  information  is 
submitted  to  EPA.  If  a  person  claims 
certain  information  confidential  in  a 
TERA  submission  and  wishes  the  same 
information  to  remain  confidential  in  a 
subsequent  TERA  or  MCAN  submission, 
the  person  must  reassert  and 
resubstantiate  the  claim  in  the 
subsequent  submission. 

(2)  Assertion  of  claim,  (i)  A  submitter 
may  assert  a  claim  of  confidentiality 
only  if  the  submitter  believes  that  public 
disclosure  prior  to  commencement  of 
manufacture  or  import  for  general 
commercial  use  of  the  fact  that  anyone 
is  initiating  research  and  development 
activities  pertaining  to  the  specific 
microorganism  or  intends  to 
manufacture  or  import  the  specific 
microorganism  for  general  commercial 
use  would  reveal  confidential  business 
information.  Claims  mu.st  be 
substantiated  in  accordance  with  the 
requirements  of  §  725.94(a). 

(ii)  If  the  submission  includes  a  health 
and  safety  study  concerning  the 
microorganism  and  if  the  claim  for 
confidentiality  with  respect  to  the 
specific  identity  is  denied  in  accordance 
with  §  725.92(c),  EPA  will  deny  a  claim 
asserted  under  paragraph  (a)  of  this 
section. 

(3)  Development  of  generic  name.  Any 
person  who  asserts  a  claim  of 
confidentiality  for  portions  of  the 
specific  microorganism  identity  under 
this  paragraph  must  provide  one  of  the 
following  items  at  the  time  the 
submission  is  filed; 

(i)  The  generic  name  which  was 
accepted  by  EPA  in  the  prenotice 
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consultation  conducted  under 
paragraph  (a)(4)  of  this  section. 

(ii)  One  generic  name  that  is  only  as 
generic  as  necessary  to  protect  the 
confidential  identity  of  the  particular 
microorganism.  The  name  should  reveal 
the  specific  identity  to  the  maximum 
extent  possible.  The  generic  name  will 
be  subject  to  EPA  review  and  approval. 

(4)  Determination  by  EPA.  (i)  Any 
person  who  intends  to  assert  a  claim  of 
confidentiality  for  the  specific  identity 
of  a  new  microorganism  may  seek  a 
determination  by  EPA  of  an  appropriate 
generic  name  for  the  microorganism 
before  filing  a  submission.  For  this 
purpose,  the  person  should  submit  to 
EPA: 

(A)  The  specific  identity  of  the 
microorganism. 

(B)  A  proposed  generic  name(s)  which 
is  only  as  generic  as  necessary  to  protect 
the  confidential  identity  of  the  new 
microorganism.  The  naine(s)  should 
reveal  the  specific  identity  of  the 
miraroorganism  to  the  maximum  extent 
possible. 

(ii)  Within  30  days.  EPA  will  inform 
the  submitter  either  that  one  of  the 
proposed  generic  names  is  adequate  or 
that  none  is  adequate  and  further 
consultation  is  necessary. 

(.5)  Use  of  generic  name.  If  a  submitter 
claims  microorganism  identity  as 
confidential  under  paragraph  (a)  of  this 
section,  and  if  the  submitter  (xtmplies 
with  paragraph  (a)(2)  of  this  section, 

EPA  wilt  issue  for  publication  in  the 
Federal  Register  notic::e  described  in 
§725.40  the  generic  name  proposed  by 
the  submitter  or  oite  agreed  upon  by 
EPA  and  the  submitter. 

(b)  Claims  applicable  to  the  period 
after  commencement  of  mamtfncture  or 
import. for  general  commercial  use — (1) 
Maintaining  claim.  Any  claim  of 
confidentiality  under  paragraph  (a)  of 
this  section  is  applicable  only  until  the 
microorganism  is  manufactured  or 
imported  for  general  commercial  use 
and  het;omes  eligible  for  inclusion  on 
the  Inventory.  To  maintain  the 
confidential  status  of  the  microorganism 
identity  when  the  mit:roorganism  is 
added  to  the  Inventory,  a  submitter 
must  reas.sert  the  confidentiality  claim 
and  substantiate  the  claim  in  the  notice 
•  of  c;omniencement  of  manufa<;ture 
required  under  §725.190. 

(i)  A  submitter  may  not  claim  the 
microorganism  identity  (xynfidenttal  for 
the  period  after  commencement  of 
manufacture  or  import  ft>r  general 
commercial  use  unless  the  submitter 
claimed  the  raicToorganism  identity 
confidential  under  paragraph  (a)  of  this 
ser;tion  in  the  MCAN  submitted  for  the 
microorganism. 


(ii)  A  submitter  may  claim  the 
microorganism  identity  confidential  for 
the  period  after  commencement  of 
manufacture  or  import  for  general 
commercial  use  if  the  submitter  did  not 
claim  the  microorganism  identity 
confidmitial  under  paragraph  (a)  of  this 
section  in  any  TERA  submitted  for  the 
microorganisrh,  but  subsequently  did 
claim  microorganism  identity 
confidential  in  the  MCAN  submitted  for 
the  microorganism. 

(2)  Assertion  of  claim,  (i)  A  person 
who  believes  that  public  disclosure  of 
the  fact  that  anyone  manufactures  or 
imports  the  microorganism  for  general 
commercial  use  would  reveal 
confidential  business  information  may 
assert  a  claim  of  confidentiality  under 
parapaph  (b)  of  this  section. 

(ii)  If  the  notice  includes  a  health  and 
safety  study  concerning  the  new 
microorganism,  and  if  the  claim  for 
confidentiality  with  respect  to  the 
microorganism  identity  is  denied  in 
accordance  with  §  725.92(«:),  EPA  will 
deny  a  claim  asserted  under  paragraph 
(h)  of  this  section. 

(3)  Hequirements  for  assertion.  Any 
person  who  3s.serts  a  confidentiality 
claim  for  microorganism  identity  must: 

(i)  Ck>mply  with  the  requirements  of 
paragraph  (a)(3)  of  this  section  regarding 
submission  of  a  generic  name. 

(ii)  Agree  that  EPA  may  disclose  to  a 
person  with  a  bona  fide  intent  to 
manufacture  or  import  the 
microorganism  the  fact  that  the 
particular  microorganism  is  included  on 
the  confidential  Inventory  for  purposes 
of  notification  under  section  5(a)(1)(A) 
of  the  Act. 

(iii)  Have  available  and  agree  to 
furnish  to  EPA  upon  request  the 
taxonomic  designations  and 
supplemental  information  required  by 
§  725.12. 

•  (iv)  Provide  a  detai  led  written 
substantiation  of  the  claim,  in 
accordance  with  the  requirements  of 
§  725.94(b). 

(4)  Denial  of  claim.  If  the  submitter 
does  not  meet  the  requirements  of 
paragraph  (b)  of  this  section,  EPA  will 
deny  the  claim  of  confidentiality. 

(5)  Acceptance  of  claim,  (i)  EPA  will 
publish  a  generic  name  on  the  public 
Inventory  if: 

(A)  The  submitter  asserts  a  claim  of 
confidentiality  in  accordance  with  this 
paragraph. 

(B)  No  claim  for  confidentiality  of  the 
microorganism  identity  as  part  of  a 
health  and  safety  stucfy  has  been  denied 
in  accordance  with  part  2  of  this  title  or 
§  725.92. 

(ii)  Publication  of  a  generic  name  on 
the  public  Inventory  does  not  fareate  a 
c:ategory  for  piirposcjs  of  the  Ini'enfory. 


Any  person  who  has  a  bona  fide  intent 
to  manufacture  or  import  a 
microorganism  which  is  described  by  a 
generic  name  on  the  public  Inventory 
may  submit  an  inquiry  to  EPA  under 
§  725.15(b)  to  determine  whether  the 
particular  microorganism  is  included  cm 
the  confidential  Inventory. 

(iii)  Upon  receipt  of  a  request 
described  in  §  723.15(b).  EPA  may 
require  the  submitter  who  CHiginally 
asserted  confidentiality  for  a 
microorganism  to  submit  to  EPA  the 
information  listed  in  paragraph 
(b)(3](iii}  of  this  section. 

(iv)  Failure  to  submit  any  of  the 
information  required  under  paragraph 
(h](3)(iii)  of  this  section  within  10 
calendar  days  of  receipt  of  a  request  by 
EPA  under  paragraph  (b)  of  this  section 
will  constitute  a  waiver  of  the  original 
submitter's  confidentiality  claim.  In  this 
event,  EPA  may  plac:e  the  specific 
microorganism  identity  on  the  public 
Inventory  without  further  notice  to  the 
original  submitter. 

(6)  Use  of  generic  name  on  the  public 
Inventory.  If  a  submitter  asserts  a  claim 
of  confidentiality  under  paragraph  (b)  of 
this  section,  EPA  will  examine  the 
generic  microorganism  name  proposed 
by  the  submitter. 

(i)  If  EPA  determines  that  the  generic 
name  proposed  by  the  submitter  is  only 
as  generic  as  necressary  to  protect  the 
confidential  identity  of  the  particular 
microorganism,  EPA  will  place  that 
generic  name  on  the  public  Inventory. 

(ii)  If  EPA  determines  that  the  generic 
name  proposed  by  the  submitter  is  more 
generic  than  necessary  to  protect  the 
confidential  identity,  EPA  will  propose 
in  writing,  for  review  by  the  submitter, 
an  alternative  generic  name  that  will 
reveal  the  identity  of  the  microorganism 
to  the  maximum  extent  possible. 

(iii)  If  the  generic  name  proposed  by 
EPA  is  acceptable  to  the  submitter,  EPA 
will  plac.e  that  generic  name  on  the 
public  Inventory. 

(iv)  If  the  generic  name  proposed  by 
EPA  is  not  atxeptable  to  the  submitter, 
the  submitter  must  explain  in  detail 
why  disclosure  of  that  generic  name 
would  reveal  confidential  business 
information  and  propose  another 
generic  name  which  is  only  as  generic 
as  neces.sarj'  to  protect  the  confidential 
identity  of  the  microorganism.  If  EPA 
does  not  receive  a  response  from  the 
submitter  within  30  days  after  the 
submitter  retxjives  the  proposed  name, 
EPA  wdlf  place  EPA's  chosen  generic 
name  on  the  public  Inventory.  If  the 
submitter  does  provide  the  information 
requested,  EPA  will  review  the 
response.  If  the  submitter’s  proposed 
generic  name  is  acceptable,  EPA  wifi 
publish  that  generic  name  on  the  public: 
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Inventory.  If  the  submitter’s  proposed 
generic  name  is  not  acceptable,  EPA 
will  notify  the  submitter  of  EPA’s  choice 
of  a  generic  name.  Thirty  days  after  this 
notihcation,  EPA  will  place  the  chosen 
generic  name  on  the  public  Inventory. 

§  725.88  Uses  of  a  microorganism. 

(a)  Assertion  of  claim.  A  person  who 
submits  information  to  EPA  under  this 
part  on  the  categories  or  proposed 
categories  of  use  of  a  microorganism 
may  assert  a  claim  of  confidentiality  for 
this  information. 

(b)  Requirements  for  claim.  A 
submitter  that  asserts  such  a  claim  must: 

(1)  Report  the  categories  or  proposed 
categories  of  use  of  the  microorganism. 

(2)  Provide,  in  nonconfidential  form, 
a  description  of  the  uses  that  is  only  as 
generic  as  necessary  to  protect  the 
confidential  business  information.  The 
generic  use  description  will  be  included 
in  the  Federal  Register  notice  described 
in  §725.40. 

(c)  Generic  use  description.  The 
person  must  submit  the  information 
required  by  paragraph  (b)  of  this  section 
by  describin^the  uses  as  precisely  as 
possible,  without  revealing  the 
information  which  is  claimed 
confidential,  to  disclose  as  much  as 
possible  how  the  use  may  result  in 
human  exposure  to  the  microorganism 
or  its  release  to  the  environment. 

§  725.92  Data  from  health  and  safety 
studies  of  microorganisms. 

(a)  Information  other  than  specific 
microorganism  identity.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  EPA  will  deny  any  claim  of 
confidentiality  with  respect  to 
information  included  in  a  health  and 
safety  study  of  a  microorganism,  unless 
the  information  would  disclose 
confidential  business  information 
concerning: 

(1)  Processes  used  in  the  manufacture 
or  processing  of  a  microorganism. 

(2)  Information  which  is  not  in  any 
way  related  to  the  effects  of  a 
microorganism  on  human  health  or  the 
environment,  such  as,  the  name  of  the 
submitting  company,  cost  or  other 
financial  data,  product  development  or 
marketing  plans,  and  advertising  plans, 
for  which  the  person  submits  a  claim  of 
confidentiality  in  accordance  with 
§725.80. 

(b)  Microorganism  identity— [1] 

Claims  applicable  to  the  period  prior  to 
commencement  of  manufacture  or 
import  for  general  commercial  use.  A 
claim  of  confidentiality  for  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use  for 
the  specific  identity  of  a  microorganism 
for  which  a  health  and  safety  study  was 


submitted  must  be  asserted  in 
conjunction  with  a  claim  asserted  under 
§  725.85(a).  The  submitter  must 
substantiate  each  claim  in  accordance 
w'ith  the  requirements  of  §  725.94(a). 

(2)  Claims  applicable  to  the  period 
after  commencement  of  manufacture  or 
import  for  general  commercial  use.  To 
maintain  the  confidential  status  of  the 
specific  identity  of  a  microorganism  for 
which  a  health  and  safety  study  was 
submitted  after  commencement  of 
manufacture  or  import  for  general 
commercial  use,  the  claim  must  be 
reasserted  and  substantiated  in 
conjunction  with  a  claim  under 
§  725.85(b).  The  submitter  must 
substantiate  each  claim  in  accordance 
with  the  requirements  of  §  725.94(b). 

(c)  Denial  of  confidentiality  claim. 

EPA  will  deny  a  claim  of  confidentiality 
for  microorganism  identity  under 
paragraph  (b)  of  this  section,  unless: 

(1)  The  information  would  disclose 
processes  used  in  the  manufacture  or 
processing  of  a  microorganism. 

(2)  The  microorganism  identity  is  not 
necessary  to  interpret  a  health  and 
safety  study. 

(d)  Use  of  generic  names.  When  EPA 
discloses  a  health  and  safety  study 
containing  a  microorganism  identity, 
which  the  submitter  has  claimed 
confidential,  and  if  the  Agency  has  not 
denied  the  claim  under  paragraph  (c)  of 
this  section,  EPA  will  identify  the 
microorganism  by  the  generic  name 
selected  under  §  725.85. 

§  725.94  Substantiation  requirements. 

(a)  Claims  applicable  to  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use — 
(1)  MCAN,  TME,  Tier  I  certification,  and 
Tier  II  exemption  request  requirements. 
Any  person  who  submits  a  MCAN, 

TME,  Tier  I  certification,  or  Tier  II 
exemption  request  should  strictly  limit 
confidentiality  claims  to  that 
information  which  is  confidential  and 
proprietary  to  the  business. 

(1)  If  any  information  in  the 
submission  is  claimed  as  confidential 
business  information,  the  submitter 
must  substantiate  each  claim  by 
submitting  written  answers  to  the 
questions  in  paragraphs  (c),  (d),  and  (e) 
of  this  section  at  the  time  the  person 
submits  the  information. 

(ii)  If  the  submitter  does  not  provide 
written  substantiation  as  required  in 
paragraph  (a)(l)(i)  of  this  section,  the 
submission  will  be  considered 
incomplete  and  the  review  period  w'ill 
not  begin  in  accordance  with  §  725.33. 

(2)  TERA  requirements.  Any  person 
who  submits  a  TERA,  should  strictly 
limit  confidentiality  claims  to  that 


information  which  is  confidential  and 
proprietary  to  the  business. 

(0  If  any  information  in  such  a 
submission  is  claimed  as  confidential 
business  information,  the  submitter 
must  substantiate  each  of  those  claims 
by  submitting  written  answers  to  the 
questions  in  paragraphs  (d)  and  (e)  of 
this  section  at  the  time  the  person 
submits  the  information. 

(ii)  If  the  submitter  does  not  provide 
written  substantiation  as  required  in 
paragraph  (a)(2)(i)  of  this  section,  the 
submission  will  be  considered 
incomplete  and  the  TERA  review  period 
will  not  begin. 

(b)  Claims  applicable  to  the  period 
after  commencement  of  manufacture  or 
import  for  general  commercial  use.  (1)  If 
a  submitter  claimed  portions  of  the 
microorganism  identity  confidential  in 
the  MCAN  and  wants  the  identity  to  be 
listed  on  the  confidential  Inventory,  the 
claim  must  be  reasserted  and 
substantiated  at  the  time  the  Notice  of 
Commencement  (NOC)  is  submitted. 
Otherwise,  EPA  will  list  the  specific 
microorganism  identity  on  the  public 
Inventory. 

(2)  The  submitter  must  substantiate 
the  claim  for  confidentiality  of  the 
microorganism  identity  by  answering  all 
of  the  questions  in  paragraphs  (c).  (d), 
and  (e)  in  this  section.  In  addition,  the 
following  Questions  must  be  answered: 

(i)  What  harmful  effects  to  the 
company  or  institution’s  competitive 
position,  if  any,  would  result  if  EPA 
publishes  on  the  Inventory  the  identity 
of  the  microorganism?  How  could  a 
competitor  use  such  information  given 
the  fact  that  the  identity  of  the 
microorganism  otherwise  would  appear 
on  the  TSCA  Inventory  with  no  link 
between  the  microorganism  and  the 
company  or  industry?  How  substantial 
would  the  harmful  effects  of  disclosure 
be?  What  is  the  causal  relationship 
between  the  disclosure  and  the  harmful 
effects? 

(ii)  Has  the  identity  of  the 
microorganism  been  kept  confidential  to 
the  extent  that  competitors  do  not  know 
it  is  being  manufactured  or  imported  for 
general  commercial  use  by  anyone? 

(c)  General  questions.  The  following 
questions  must  be  answered  in  detail  for 
each  confidentiality  claim: 

(1)  For  what  period  of  time  is  a  claim 
of  confidentiality  being  asserted?  If  the 
claim  is  to  extend  until  a  certain  event 
or  point  in  time,  indicate  that  event  or 
time  period.  Explain  why  the 
information  should  remain  confidential 
until  such  point. 

(2)  Briefly  describe  any  physical  or 
procedural  restrictions  within  the 
company  or  institution  relating  to  the 
use  and  storage  of  the  information 
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claimed  as  confidential.  What  other 
steps,  if  any,  apply  to  use  or  further 
disclosure  of  the  information? 

(3)  Has  the  information  claimed  as 
confidential  been  disclosed  to 
individuals  outside  of  the  company  or 
institution?  Will  it  be  disclosed  to  such 
persons  in  the  future?  If  so,  what 
restrictions,  if  any,  apply  to  use  or 
further  disclosure  of  the  information? 

(4)  Does  the  information  claimed  as 
confidential  appear,  or  is  it  referred  to, 
in  any  of  the  following: 

(i)  Advertising  or  promotional 
materials  for  the  microorganism  or  the 
resulting  end  product. 

(ii)  Material  safety  data  sheets  or  other 
similar  materials  for  the  microorganism 
or  the  resulting  end  product. 

(iii)  Professional  or  trade  publications. 

(iv)  Any  other  media  available  to  the 
public  or  to  your  competitors. 

(v)  Patents. 

(vi)  Local,  State,  or  Federal  agency 
public  files. 

If  the  answer  is  yes  to  any  of  these 
questions,  indicate  where  the 
information  appears  and  explain  why  it 
should  nonetheless  be  treated  as 
confidential. 

(5)  Has  EPA,  another  Federal  agency, 
a  Federal  court,  or  a  State  made  any 
confidentiality  determination  regarding 
the  information  claimed  as  confidential? 
If  so,  provide  copies  of  such 
determinations. 

(6)  For  each  type  of  information 
claimed  confidential,  describe  the  harm 
to  the  company  or  institution’s 
competitive  position  that  would  result  if 
this  information  were  disclosed.  Why 
would  this  harm  be  substantial?  How 
could  a  competitor  use  such 
information?  What  is  the  causal 
connection  between  the  disclosure  and 
harm? 

(7)  If  EPA  disclosed  to  the  public  the 
information  claimed  as  confidential, 
how  difficult  would  it  be  for  the 
competitor  to  enter  the  market  for  the 
resulting  product?  Consider  such 
constraints  as  capital  and  marketing 
cost,  specialized  technical  expertise,  or 
unusual  processes. 

(d)  Microorganism  identity  and 
production  method.  If  confidentiality 
claims  are  asserted  for  the  identity  of 
the  microorganism  or  information  on 
how  the  microorganism  is  produced,  the 
following  questions  must  be  answered: 

(1)  Has  the  microorganism  or  method 
of  production  been  patented  in  the  U.S. 
or  elsewhere?  If  so,  why  is 
confidentiality  necessary? 

(2)  Does  the  microorganism  leave  the 
site  of  production  or  testing  in  a  form 
which  is  accessible  to  the  public  or  to 
competitors?  What  is  the  cost  to  a 
competitor,  in  time  and  money,  to 


develop  appropriate  use  conditions? 

What  factors  facilitate  or  impede 
product  analysis? 

(3)  For  each  additional  type  of 
information  claimed  as  confidential, 
explain  what  harm  would  result  from 
disclosure  of  each  type  of  information  if 
the  identity  of  the  microorganism  were 
to  remain  confidential. 

(e)  Health  and  safety  studies  of 
microorganisms.  If  confidentiality 
claims  are  asserted  for  information  in  a 
health  or  safety  study  of  a 
microorganism,  the  following  questions 
must  be  answered: 

(1)  Would  the  disclosure  of  the 
information  claimed  confidential  reveal: 

(i)  Confidential  process  information,  or 

(ii)  information  unrelated  to  the  effects 
of  the  microorganism  on  human  health 
and  the  environment.  Describe  the 
causal  connection  between  the 
disclosure  and  harm. 

(2)  Does  the  company  or  institution 
assert  that  disclosure  of  the 
microorganism  identity  is  not  necessary 
to  interpret  any  health  and  safety 
studies  which  have  been  submitted?  If 
so,  explain  how  a  less  specific  identity 
would  be  sufficient  to  interpret  the 
studies. 

§725.95  Public  file. 

All  information  submitted,  including 
any  health  and  safety  study  of  a 
microorganism  and  other  supporting 
documentation,  will  become  part  of  the 
public  file  for  that  submission,  unless 
such  materials  are  claimed  confidential. 
In  addition,  EPA  may  add  materials  to 
the  public  file,  unless  such  materials  are 
claimed  confidential.  Any  of  the 
nonconfidential  material  described  in 
this  subpart  will  be  available  for  public 
inspection  in  the  TSCA  Public  Docket 
Office,  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC,  between  the  hours  of 
8  a.m.  and  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Subpart  D — Microbial  Commercial  Activities 
Notification  Requirements 

§  725.1 00  Scope  and  purpose. 

(a)  This  subpart  establishes 
procedures  for  submission  of  a  notice  to 
EPA  under  section  5(a)  of  TSCA  for 
persons  who  manufacture,  import,  or 
process  microorganisms  for  commercial 
purposes.  This  notice  is  called  a 
Microbial  Commercial  Activity  Notice 
(MCAN).  It  is  expected  that  MCANs  will 
in  general  only  be  submitted  for 
microorganisms  intended  for  general 
commercial  use. 

(b)  Persons  subject  to  MCAN 
submission  are  described  in  §  725.105. 


(c)  Exclusions  and  exemptions 
specific  to  MCAN  submissions  are 
described  in  §  725.110. 

(d)  Submission  requirements 
applicable  specifically  to  MCANs  are 
described  at  §  725.150. 

(e)  Data  requirements  for  MCANs  are 
set  forth  in  §  §  725.155  and  725.160. 

(f)  EPA  review  procedures  specific  to 
MCANs  are  set  forth  in  §  725.170. 

(g)  Subparts  A  through  C  of  this  part 
apply  to  any  MCAN  submitted  under 
this  subpart. 

§  725.1 05  Persons  who  must  report. 

(a)  Manufacturers  of  new 
microorganisms.  (1)  MCAN  submission 
is  required  for  any  person  who  intends 
to  manufacture  for  general  commercial 
use  in  the  United  States  a  new 
microorganism.  Exclusions  are 
described  in  §  725.110. 

(2)  If  a  person  contracts  with  a 
manufacturer  to  produce  or  process  a 
new  microorganism  and  (i)  The 
manufacturer  produces  or  processes  the 
microorganism  exclusively  for  that 
person,  and  (ii)  that  person  specifies  th« 
identity  of  the  microorganism,  and 
controls  the  total  amount  produced  and 
the  basic  technology  for  the  plant 
process,  then  that  person  must  submit 
the  MCAN.  If  it  is  unclear  who  must 
report,  EPA  should  be  contacted  to 
determine  who  must  submit  the  MCAN. 

(3)  Only  manufacturers  that  are 
incorporated,  licensed,  or  doing 
business  in  the  United  States  may 
submit  a  MCAN. 

(b)  Importers  of  new  microorganisms. 
(1)  MCAN  submission  is  required  for  a 
person  who  intends  to  import  into  the 
United  States  for  general  commercial 
use  a  new  microorganism.  Exclusions 
are  described  in  §  725.110. 

(2)  When  several  persons  are  involved 
in  an  import  transaction,  the  MCAN 
must  be  submitted  by  the  principal 
importer.  If  no  one  person  fits  the 
principal  importer  definition  in  a 
particular  transaction,  the  importer 
should  contact  EPA  to  determine  who 
must  submit  the  MCAN  for  that 
transaction. 

(3)  Except  as  otherwise  provided  in 
paragraph  (b)(4)  of  this  section,  the 
provisions  of  this  subpart  D  apply  to 
each  person  who  submits  a  MCAN  for 
a  new  microorganism  which  such 
person  intends  to  import  for  a  general 
commercial  use.  In  addition,  each 
importer  must  comply  with  paragraph 

(b) (4)  of  this  section. 

(4)  EPA  will  hold  the  principal 
importer,  or  the  importer  that  EPA 
determines  must  submit  the  MCAN 
when  there  is  no  principal  importer 
under  paragraph  (b)(2)  of  this  section, 
liable  for  complying  with  this  part,  for 
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completmg  the  MCAN,^  and  for  the 
completeness  «id  truthfulness  of  all 
information  which  it  submits. 

(c)  Manufactureis,  importers,  or 
processors  o/  microorganisms  who 
intend  to  use  or  distribute  the 
microorganism  for  a  significant  new  use. 
MCAN  submission  is  required  for  any 
person  who  intends  to  manufacture, 
import,  or  process  for  commercial 
purposes  a  microorganism  identified  as 
having  one  or  more  significant  new  uses 
in  subpart  M  of  this  part,  and  who 
intendis  either  to  engage  in  a  significant 
new  use  of  the  microorganism  or 
intends  to  distribute  it  in  commerce. 
Persons  excluded  from  reporting  on 
significant  new  uses  of  microorganisms 
and  additional  procedures  for  reporting 
are  described  in  subpart  L  of  this  part. 

§  725.1 10  Persons  not  subject  to  this 
subpart 

Persofjs  are  not  subject  to  the 
requirements  of  this  subpart  for  the 
following  activities: 

(a)  Manufricturing,  importing,  or 
processing  solely  for  research  and 
development  microorganisms  that  meet 
the  requirements  for  an  exemption 
under  subpart  E  of  this  part. 

(b)  Manufecturing,  importing,  or 
processing  microorganisms  for  test 
marketing  activities  which  have  been 
granted  an  exemption  under  subpart  F 
of  this  part. 

(c)  Manufacturing  or  importing 
microorganisnis  under  the  conditions  of 
a  Tier  I  or  Tier  II  exemption  under 
subpart  C  of  this  part. 

§  725i.tS0  Procedufaf  requirements  for  this 
subpart 

General  requirements  for  all  MCANs 
under  this  part  are  contained  in 
§725.25.  In  addition,  the  following 
requirements  apply  to  N'KIANs 
submitted  undw  this  subpart: 

(a)  When  to  stUmrit  a  hfCAN,  A  MCAN 
must  be  submitted  at  least  90  calendar 
days  prior  to  manufacturing  or 
imporiing  a  new  microorganism,  and  at 
least  90  oiendar  days  prior  to 
manufacturing,  importing,  or  processing 
a  microorganism  for  a  significant  new 
use. 

(b)  Section  of  TSCA,.  The 
submitter  must  comply  with  any 
applicable  requirement  of  section  5(b)  of 
TSCA. 

(c)  CorOents  of  <r  MCAN.  Each  person 
who  suinnits  a  MCAN  under  this 
subpart  must  provide  the  information 
and  test  data  deserted  in  §§725.155 
and  725vl60v 

(d)  Becordkeejmtg.  Each  person  who 
submits  a  KCCAN  under  this  subpart 
must  comply  with  the  recordkeeping 
requirements  of  §725.65. 


§  725.155  Information  to  be  included  in  the 
MCAN. 

(a)  Each  person  who  is  required  by 
this  part  to  submit  a  BdCAN  must 
provide  EPA  in  writing  with  all 
information  known  to  or  reasonably 
ascertainable  by  the  person  that  would 
permit  EPA  to  make  a  reasoned 
evaluation  of  the  human  health  and 
environmental  effects  of  the 
microorganism,  or  airy  microbial 
mixture  or  article,  including 
information  on  tts  effects  on  humans, 
animals,  plants,  and  other 
microorganisms,  and  in  the 
environment.  However,  no  person  is 
required  to  include  information  which 
relates  solely  to  exposure  of  humans  or 
ecological  populations  outside  of  the 
United  States.  The  information  to  be 
submitted  under  this  sul^art  includes, 
but  is  not  limited  to.  the  information 
listed  in  paragraphs  (c)  through  (h)  of 
this  section.  All  information  submitted 
must  be  true  and  correct. 

(b)  When  specific  information  is  not 
submitted,  an  explanation  of  why  such 
information  is  not  available  or  not 
applicable  must  be  inchided. 

fc)  Submitter  identification.  (1)  The 
name  and  headquarters  address  of  the 
submitter. 

(2)  The  name,  address,  and  office 
telephone  number  (including  area  code) 
of  the  principal  technical  contact 
representing  the  submitter. 

(d)  Microorgfjmsm  identity 
information.  Persons  must  submit 
sufficient  information  to  allow  the 
microorgianism  to  be  accurately  and 
unambiguously  identified  for  listing 
purposes  as  required  by  §  725.12. 

(1)  Description  of  the  recipient 
microorgonism(si  arid  the  new 
microorgpnista.  li)  Data  substantiating 
the  taxonomy  of  the  recipient 
microorgmusmfsf  and  the  new 
microofgaaism(s)  to  the  level  of  strain, 
as  appropriate.  In  lieu  of  data,  EPA  will 
accept  a  letter  from  a  culture  collection 
substantiating  taxonomy,  provided  EPA, 
upon  request  to  the  submitter,  may  have 
access  to  the  data  supporting  the 
taxonomic  designation. 

(ii)  Informatioa  on  the  morphological 
and  physiological  features  of  the  new 
m  i  croorganism  (s). 

(iii)  Other  specific  data  by  which  the 
new  microorganism(s)  may  be  uniquely 
identified  for  Inventory  purposes. 

(2)  Genetic  cortstraction  of  the  new 
microorgantsrrtfsf.  filData  substantiating 
the  taxonomy  of  the  donor  organism(s). 
fri  lieu  of  data,  EPA  will  accept  a  letter 
from  a  culture  collection  substantiating 
taxonomy,  provided  EPA,  upon  request 
to  the  submitter,  may  have  access  to  the 
data  supporting  the  taxrmomic 
designatiem. 


(ii)  Description  of  the  traits  for  which 
the  new  microorganism(s)  has  been 
selected  or  developed  and  other  traits 
known  to  have  been  added  or  modified. 

(iii)  A  detailed  description  of  the 
genetic  construction  of  the  new 
microorganism,  including  the  technique 
used  to  modify  the  microorganism  (e.g.. 
fusion  of  cells,  injection  of  DNA, 
electroporation  or  chemical  poration,  or 
methods  used  for  induced  mutation  and 
selection).  The  description  should 
include,  for  example,  function  of  the 
introduced  genetic  material,  including 
any  changes  predicted  to  alter  function  r 
how  the  introduced  genetic  material  is 
expected  to  affect  behavior;  expression, 
alteration,  and  stability  of  the 
introduced  genetic  material;  methods 
for  vector  construction  and 
introduction;  and  a  description  of  the 
regulatory  and  structural  genes  that  are 
components  of  the  introduced  genetic 
material,  including  genetic  maps  of  the 
introduced  sequences. 

(3)  Phenotype  and  ecological 
characteristics,  (i)  Habitat,  geographical 
distribution,  and  source  of  the  recipient 
microorganism(s). 

(ii)  Survival  and  dissemination  under 
relevant  environmental  conditions 
including  a  description  of  methods  for^- 
detecting  the  microorganism(s)  in  the 
environment  and  the  sensitivity  limit  of 
detection  for  these  techniques. 

(iii)  A  description  of  anticipated 
biological  interactions  with  and  effects 
on  target  organisms  and  other  organisms 
such  as  competitors,  prey,  hosts, 
symbionts,  parasites,  and  pathogens;  a 
description  of  host  range;  a  description 
of  pathogenicity,  infecthity,  toxicity, 
virulence,  or  action  as  a  vector  of 
pathogens;  and  capacity  for  genetic 
transfer  under  laboratory  and  relevant 
environmental  conditions. 

(iv)  A  description  of  anticipated 
involvement  in  biogpochemical  or 
biological  cycling  processes, 
involvement  in  rate  limiting  steps  in 
mineral  or  nutrient  cycling,  or 
involvement  in  inorganic  compounds 
cycling  (such  as  possible  sequestration 
or  transformation  of  heavy  metals). 

(e)  Byproducts.  A  description  of  the 
byproducts  resukmg  from  the 
manufacture,  processing,  use,  and 
disposal  of  the  new  mkToorganism(s). 

(t)  Total  produetkm  volume.  The 
estimated  maximum  vnount  of  the  new 
microorganism(s)  intended  to  be 
manufactured  or  iirqiorted  during  the 
first  year  of  production  and  the 
estimated  maximum  amount  to  be 
manufactured  or  imported  during  any 
consecutive  12-month  period  during 
the  first  3  years  of  produetkm.  This 
estimate  may  be  by  weight  or  volume 
and  should  include  an  estimation  of 
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viability  (i.e.,  viable  cells  per  unit 
volume  or  colony  forming  units  per  unit 
dry  weight). 

(g)  Use  information.  A  description  of 
intended  categories  of  use  by  function 
and  application,  the  estimated  percent 
of  production  volume  devoted  to  each 
category  of  use,  and  the  percent  of  the 
new  microorganism(s)  in  the 
formulation  for  each  commercial  or 
consumer  use. 

(h)  Worker  exposure  and 
environmental  release.  (1)  For  sites 
controlled  by  the  submitter: 

(i)  The  identity  of  sites  where  the  new 
microorganism(s)  will  be  manufactured, 
processed,  or  used.  For  purposes  of  this 
section,  the  site  for  a  person  who 
imports  a  new  microorganism  is  the  site 
of  the  operating  unit  within  the  person’s 
organization  which  is  directly 
responsible  for  importing  the  new 
microorganism  and  which  controls  the 
import  transaction.  The  import  site  may 
in  some  cases  be  the  organization’s 
headquarters  office  in  the  United  States. 

(ii)  A  process  description  of  each 
manufacture,  processing,  and  use 
operation,  which  includes  a  diagram  of 
the  major  unit  operations  and 
conversions,  the  identity  and  entry 
point  of  all  feedstocks,  and  the  identity 
of  any  possible  points  of  release  of  the 
new  microorganism  from  the  process, 
including  a  description  of  all  controls, 
including  engineering  controls,  used  to 
prevent  such  releases. 

(iii)  Worker  exposure  information, 
including  worker  activities,  physical 
form  of  process  streams  which  contain 
the  new  microorganism  to  which 
workers  may  be  exposed,  the  number  of 
workers,  and  the  duration  of  activities. 

(iv)  Information  on  release  of  the  new 
microorganism  to  the  environment, 
including  the  quantity  and  media  of 
release  and  type  of  control  technology 
used. 

(v)  A  narrative  description  of  the 
intended  transport  of  the  new 
microorganism,  including  the  means  of 
transport,  containment  methods  to  be 
used  during  transport,  and  emergency 
containment  procedures  to  be  followed 
in  case  of  accidental  release. 

(vi)  Procedures  for  disposal  of  any 
articles,  waste,  clothing,  or  other 
equipment  involved  in  the  activity, 
including  procedures  for  inactivation  of 

I  the  new  microorganism,  containment, 

disinfection,  and  disposal  of 
contaminated  items. 

(2)  For  sites  not  controlled  by  tbe 
submitter,  a  description  of  each  type  of 
processing  and  use  operation  involving 
the  new  microorganism,  including 
identification  of  the  estimated  number 
I  of  processing  or  use  sites,  situations  in 

which  worker  exposure  to  and/or 


environmental  release  of  the  new 
microorganism  will  occur,  the  number 
of  workers  exposed  and  the  duration  of 
exposure:  procedures  for  transport  of 
the  new  microorganism  and  for 
disposal,  including  procedures  for 
inactivation  of  the  new  microorganism; 
and  control  measures  which  limit 
worker  exposure  and  environmental 
release. 

§  725.1 60  Submission  of  heaith  and 
environmental  effects  data. 

(a)  Test  data  on  the  new 
microorganism  in  the  possession  or 
control  of  the  submitter.  (1)  Except  as 
provided  in  §  725.25(h),  and  in  addition 
to  the  information  required  by 
§  725.155(d)(3),  each  MCAN  must 
contain  all  test  data  in  the  submitter’s 
possession  or  control  which  are  related 
to  the  effects  on  health  or  the 
environment  of  any  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  new 
microorganism  or  any  microbial  mixture 
or  article  containing  tbe  new 
microorganism,  or  any  combination  of 
such  activities.  This  includes  test  data 
concerning  the  new  microorganism  in  a 
pure  culture  or  formulated  form  as  used 
in  one  of  the  activities  listed  above. 

(2)  A  full  report  or  standard  literature 
citation  must  be  submitted  for  the 
following  types  of  test  data: 

(i)  Health  effects  data. 

(ii)  Ecological  effects  data. 

(iii)  Physical  and  chemical  properties 
data. 

(iv)  Environmental  fate 
characteristics. 

(v)  Monitoring  data  and  other  test  data 
related  to  human  exposure  to  or 
environmental  release  of  the  new 
microorganism. 

(3) (i)  If  the  data  do  not  appear  in  the 
open  scientific  literature,  the  submitter 
must  provide  a  full  report.  A  full  report 
includes  the  experimental  methods  and 
materials,  results,  discussion  and  data 
analysis,  conclusions,  references,  and 
the  name  and  address  of  the  laboratory 
that  developed  the  data. 

(ii)  If  the  data  appear  in  the  open 
scientific  literature,  the  submitter  need 
only  provide  a  standard  literature 
citation,  A  standard  literature  citation 
includes  author,  title,  periodical  name, 
date  of  publication,  volume,  and  page 
numbers. 

(4) (i)  If  a  study,  report,  or  test  is 
incomplete  when  a  person  submits  a 
MCAN,  the  submitter  must  identify  the 
nature  and  purpose  of  the  study:  name 
and  address  of  the  laboratory 
developing  the  data:  progress  to  date; 
types  of  data  collected,  significant 
preliminary  results;  and  anticipated 
completion  date. 


(ii)  If  a  test  or  experiment  is 
completed  before  the  MCAN  review 
period  ends,  the  person  must  submit  the 
study,  report,  or  test  to  the  address 
listed  in  §  725.25(c),  as  specified  in 
paragraph  (a)(3)(i)  of  this  section,  within 
10  days  of  receiving  it,  but  no  later  than 
5  days  before  the  end  of  the  review 
period.  If  the  test  or  experiment  is 
completed  during  the  last  5  days  of  the 
review  period,  the  submitter  must 
immediately  inform  its  EPA  contact  for 
that  submission  by  telephone. 

(5)  For  test  data  in  the  submitter’s 
possession  or  control  which  are  not 
listed  in  paragraph  (a)(2)  of  this  section, 
a  person  is  not  required  to  submit  a 
complete  report.  The  person  must 
submit  a  summary  of  the  data.  If  EPA  so 
requests,  the  person  must  submit  a  full 
report  within  10  days  of  the  request,  but 
no  later  than  5  days  before  the  end  of 
the  review  period. 

(6)  All  test  data  described  under 
paragraph  (a)  of  this  section  are  subject 
to  these  requirements,  regardless  of  their 
age,  quality,  or  results. 

(b)  Other  data  concerning  the  health 
and  environmental  effects  of  the  new 
microorganism  that  are  known  to  or 
reasonably  ascertainable  by  the 
submitter.  (1)  Except  as  provided  in 
§  725.25(h),  and  in  addition  to  the 
information  required  by  §  725.155(c)(3), 
any  person  wbo  submits  a  MCAN  must 
describe  tbe  following  data,  including 
any  data  from  a  health  and  safety  study 
of  a  microorganism,  if  the  data  are 
related  to  effects  on  health  or  the 
environment  of  any  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  the  microorganism,  of 
any  microbial  mixture  or  article 
containing  the  new  microorganism,  or  of 
any  combination  of  such  activities: 

(1)  Any  data,  other  than  test  data,  in 
the  submitter’s  possession  or  control. 

(ii)  Any  data,  including  test  data, 
which  are  not  in  the  submitter’s 
possession  or  control,  but  which  are 
known  to  or  reasonably  ascertainable  by 
the  submitter.  For  the  purposes  of  this 
section,  data  are  known  to  or  reasonably 
ascertainable  by  the  submitter  if  the  data 
are  known  to  any  of  its  employees  or 
other  agents  who  are  associated  with  the 
research  and  development,  test 
marketing,  or  commercial  marketing  of 
the  microorganism. 

(2)  Data  that  must  be  described 
include  data  concerning  the  new 
microorganism  in  a  pure  culture  or 
formulated  form  as  used  in  one  of  the 
activities  listed  in  paragraph  (b)(1)  of 
this  section. 

(3)  The  description  of  data  reported 
under  paragraph  (b)  of  this  section  must 
include: 
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(i)  If  the  data  appear  in  the  open 
scientific  literature,  a  standard  literature 
citation,  which  includes  the  author, 
title,  periodical  name,  date  of 
publication,  volume,  and  pages. 

(ii)  If  the  data  are  not  available  in  the 
open  scientific  literature,  a  description 
of  the  type  of  data  and  summary  of  the 
results,  if  available,  and  the  names  and 
addresses  of  persons  the  submitter 
believes  may  have  possession  or  control 
of  the  data. 

(4)  All  data  described  by  paragraph  (b) 
of  this  section  are  subject  to  these 
requirements,  regardless  of  their  age, 
quality,  or  results;  and  regardless  of 
whether  they  are  complete  at  the  time 
the  MCAN  is  submitted. 

§  725.170  EPA  review  of  the  MCAN. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §  §  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  MCANs 
submitted  under  this  subpart: 

(a)  Length  of  the  review  period.  The 
MCAN  review  period  specified  in 
section  5(a)  of  the  Act  runs  for  90  days 
from  the  date  the  Etocument  Control 
Officer  for  the  Office  of  Pollution 
Prevention  and  Toxics  receives  a 
complete  MCAN,  or  the  date  EPA 
determines  the  MCAN  is  complete 
under  §  725.33,  unless  the  Agency 
extends  the  period  under  section  5(c)  of 
the  Act  and  §  725.56. 

(b)  Notice  of  expiration  of  MCAN 
review  period.  (1)  EPA  will  notify  the 
submitter  that  the  MCAN  review  period 
has  expired  or  that  EPA  has  completed 
its  review  of  the  MCAN.  Expiration  of 
the  review  period  does  not  constitute 
EPA  approval  or  certification  of  the  new 
microorganism,  and  does  not  mean  that 
EPA  may  not  take  regulatory  action 
against  the  microorganism  in  the  future. 

(2)  After  expiration  of  the  MCAN 
review  period,  in  the  absence  of 
regulatory  action  by  EPA  under  section 
5(e),  5(f),  or  6(a)  of  the  Act,  the 
submitter  may  manufacture  or  import 
the  microorganism  even  if  the  submitter 
has  not  received  notice  of  expiration. 

(3)  Early  notification  that  EPA  has 
completed  its  review  does  not  permit 
commencement  of  manufacture  or 
import  prior  to  the  expiration  of  the  90- 
day  MCAN  review  period. 

(c)  Any  person  submitting  a  MCAN  in 
response  to  the  requirements  of  this 
subpart  shall  not  manufacture,  import, 
or  process  a  microorganism  subject  to 
this  subpart  until  the  review  period, 
including  all  extensions  and 
suspensions,  has  expired. 


§  725. 1 90  Notice  of  commencement  of 
manufacture  or  import 

(a)  Applicability.  Any  person  who 
commences  the  manufacture  or  import 
of  a  new  microorganism  for  nonexempt, 
general  commercial  use  for  which  that 
person  previously  submitted  a  section 
5(a)  notice  under  this  part  must  submit 
a  notice  of  commencement  (N(X1)  of 
manufacture  or  import. 

(b)  When  to  report.  (1)  If  manufacture 
or  import  for  nonexempt,  general 
commercial  use  begins  on  or  after  [insert 
date  44  days  after  date  of  publication  in 
the  Federal  Register  (rf  the  final  rule], 
the  submitter  must  submit  the  NOC  to 
EPA  no  later  than  30  calendar  days  after 
the  first  day  of  such  manufacture  or 
import. 

(2)  If  manufacture  or  import  for 
nonexempt,  general  commercial  use 
began  or  will  begin  before  [insert  date 
44  days  after  date  of  publication  in  the 
Federal  Register  of  the  final  rule],  the 
submitter  must  submit  the  NOC  by 
[insert  date  44  days  after  date  of 
publication  in  the  Federal  Register  of 
the  final  rule). 

(3)  Submission  of  an  NOC  prior  to  the 
commencement  of  manufacture  or 
import  is  a  violation  of  TSCA  section 
15. 

(c)  Information  to  be  reported.  The 
NOC  must  contain  the  following 
information:  Specific  microorganism 
identity,  MCAN  number,  and  the  date 
when  manuf%ture  or  import 
commences.  If  the  person  claimed 
microorganism  identity  confidential  in 
the  MCAN.  and  wants  the  identity  to  be 
listed  on  the  confidential  Inventory,  the 
claim  must  be  reasserted  and 
resubstantiated  in  accordance  with 

§  725.85(b).  Otherwise,  EPA  will  list  the 
specific  microorganism  identity  on  the 
public  Inventory. 

(d)  Where  to  submit.  NOCs  should  be 
submitted  to  the  address  listed  in 

§  725.25(c). 

Subpart  E — Exemptions  for  Research  and 
Development  Activities 

§  725.200  Scope  and  purpose. 

(a)  This  sub{}art  describes  exemptions 
from  the  reporting  requirements  under 
subpart  D  of  this  part  for  research  and 
development  activities  involving 

m  icroor^nisms. 

(b)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  described  in 

§  725.205  may  submit  a  TSCA 
Experimental  Release  Application 
(TERA)  for  research  and  ^velopment 
activities  involving  microorganisms. 

(c)  Exemptions  m>m  part  725  are 
provided  at  §§725.232,  725.234,  and 
725.238. 

(d)  Submission  requirements  specific 
for  TTRAs  are  described  at  §  725.250. 


(e)  Data  requirements  for  TERAs  are 
set  forth  in  §  §  725.255  and  725.260. 

(f)  EPA  review  procedures  specific  for 
TERAs  are  set  forth  in  §  §  725.270  and 
725.288. 

(g)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this 
subpart. 

§  725.205  Persons  who  may  report  under 
this  subpart. 

(a)  Certain  research  and  development 
activities  involving  microorganisms 
subject  to  TSCA  jurisdiction  are  exempt 
from  reporting  under  this  part.  A  person 
conducting  research  and  development 
activities  which  do  not  meet  the 
conditions  for  the  exemptions  described 
in  §  725.232,  725.234,  or  725.238  may 
report  under  this  subpart. 

(b)  A  person  may  report  under  this 
subpart  for  the  following  research  and 
development  activities: 

(1)  A  person  who  intends  to 
manufacture  or  import  for  commercial 
purpo.ses  a  new  microorganism. 

(2)  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  microorganism 
identified  in  subpart  M  of  this  part  as  a 
significant  new  use.  Additional 
reporting  requirements  for  significant 
new  uses  are  described  in  subpart  L  of 
this  part. 

§  725.232  Activities  subject  to  the 
jurisdiction  of  other  Federal  programs  or 
agencies. 

This  part  does  not  apply  to  any 
research  and  development  activity  that 
meets  all  of  the  following  conditions. 

(a)  Meets  the  requirements  of 
§  725.234(a)  and  (e). 

(b)  Is  receiving  research  funds  from 
another  Federal  agency  which  controls 
the  research  in  accordance  with 
applicable  portions  of  the  NIH 
“Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules.”  This 
control  may  be  exercised  through  direct 
regulatory  authority  or  through 
requiring  compliance  with  the  NIH 
Guidelines  as  a  condition  of  receiving 
funds. 

§  725.234  Activities  conducted  inside  a 
structure. 

A  person  who  manufactures,  imports, 
or  processes  a  microorganism  is  not 
subject  to  the  reporting  requirements 
under  subpart  D  of  this  part  if  all  of  the 
following  conditions  are  met: 

(a)  The  microorganism  is 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
activities. 

(b)  The  microorganism  is  used  by,  or 
directly  under  the  supervision  of,  a 
technically  qualified  individual,  as 
defined  in  §  725.3.  The  technically 
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qualified  individual  must  maintain 
documentation  of  the  procedures 
selected  to  comply  with  paragraph  (d)  of 
this  section  and  must  ensure  that  the 
procedures  are  used. 

(c)  There  is  no  intentional  testing  of 
a  microorganism  outside  of  a  structure, 
as  structure  is  defined  in  §  725.3. 

(d)  Containment  and/or  inactivation 
controls.  (1)  Selection  and  use  of 
containment  and/or  inactivation 
controls  inside  a  structure  for  a 
particular  microorganism  shall  take  into 
account  the  following; 

(1)  Factors  relevant  to  the  organism’s 
ability  to  survive  in  the  environment. 

(ii)  Potential  routes  of  release  in  air, 
solids  and  liquids;  in  or  on  waste 
materials  and  equipment;  in  or  on 
people,  including  maintenance  and 
custodial  personnel;  and  in  or  on  other 
organisms,  such  as  insects  and  rodents. 

(iii)  Procedures  for  transfer  of 
materials  between  facilities. 

(2)  The  TQI’s  selection  of  containment 
and/or  inactivation  controls  shall  be 
approved  and  certified  by  an  authorized 
official  (other  than  the  TQI)  of  the 
institution  that  is  conducting  the  test 
prior  to  the  commencement  of  the  test. 

(3)  Records  shall  be  developed  and 
maintained  describing  the  selection  and 
use  of  the  containment  and/or 
inactivation  controls,  including 
contingency  plans  for  emergency  clean¬ 
up  or  test  termination,  that  will  be  used 
during  the  test.  These  records,  which 
must  be  maintained  at  the  location 
where  the  research  and  development 
activity  is  being  conducted,  shall  be 
submitted  to  the  Agency  at  the  Agency’s 
written  request  and  within  the  time 
frame  specified  in  the  Agency’s  request. 

(4)  Subsequent  to  Agency  review  of 
records  in  accordance  with  paragraph 
(d)(3l  of  this  section,  changes  to  the 
containment/inactivation  controls 
selected  under  paragraph  (d)(l’)  of  this 
section  must  be  made  upon  Agency 
order.  Failure  to  comply  with  the 
Agency’s  order  shall  result  in  automatic 
loss  of  eligibility  for  an  exemption 
under  this  section. 

fe)  The  manufacturer,  importer,  or 
processor  notifies  all  persons  in  its 
employ  or  tqwhom  it  directly 
distributes  the  microorganism,  who  are 
engaged  in  experimentation,  research,  or 
analysis  on  the  microorganism, 
including  the  manufacture,  processing, 
use,  transport,  storage,  and  disposal  of 
the  microorganism  associated  with 
research  and  development  activities,  of 
any  risk  to  health,  identified  under 
§  725.235{a>,  which  may  be  associated 
with  the  microorganism.  The 
notification  must  be  made  in  accordance 
with  §  725.235(b). 


§  725.235  Conditions  of  exemption  for 
activities  conducted  inside  a  strucUire. 

(a)  Determination  of  risks.  (1)  To 
determine  whether  notification  under 
§  725.234(e)  is  required,  the 
manufacturer,  importer,  or  processor 
must  review  and  evaluate  the  following 
information  to  determine  whether  there 
is  reason  to  believe  there  is  any  risk  to 
health  which  may  be  associated  with 
the  microorganism; 

(1)  Information  in  its  possession  or 
control  concerning  any  significant 
adverse  reaction  of  persons  exposed  to 
the  microorganism  which  may 
reasonably  be  associated  with  such 
exposure. 

(ii)  Information  provided  to  the 
manufacturer,  importer,  or  processor  by 
a  supplier  or  any  other  person 
concerning  a  health  risk  believed  to  be 
associated  with  the  microorganism. 

(iii)  Health  and  environmental  effects 
data  in  its  possession  or  ccmtrol 
concerning  the  microorganism. 

(iv)  Information  on  health  effects 
which  accompanies  any  EPA  rule  or 
order  issued  under  section  4,  5,  or  6  of 
the  Act  that  applies  to  the 
microorganism  and  of  which  the 
manufacturer,  importer,  or  processor 
has  knowledge. 

(2)  When  the  research  and 
development  activity  is  conducted 
solely  inside  a  laboratory  and  exposure 
to  the  microorganism  is  controlled 
through  the  implementation  of  prudent 
practices  for  handling  microorganisms 
of  unknown  human  health  or 
environmental  effects  and  any 
distributicm,  except  for  purposes  of 
disposal,  is  to  other  such  laboratories  for 
further  research  and  development 
activity,  the  information  specified  in 
paragraph  (aWl)  of  this  section  need  not 
be  reviewed  and  evaluated.  (For 
purposes  of  this  paragraph  (a)(2),  a 
laboratory  is  defined  as  a  contained 
research  facility,  where  relatively  small 
quantities  of  microorganisms  are  used 
on  a  non-production  basis,  and  where 
activities  involve  the  use  of  containers 
for  reactions,  transfers,  and  other 
handling  of  microorganisms  designed  to 
be  easily  manipulated  by  a  single 
individual.) 

(b)  Notification  to  employees.  (1)  The 
manufacturer,  importer,  or  processor 
must  notify  the  persons  identified  in 
§  725.234(e)  by  means  of  a  container 
labeling  system,  conspicuous  placement 
of  notices  in  areas  where  exposure  may 
occur,  written  notification  to  each 
person  potentially  exposed,  or  any  other 
method  of  notification  which 
adequately  informs  persons  of  health 
risks  which  the  manufacturer,  importer, 
or  processor  has  reason  to  beUeve  may 
be  associated  with  the  microorganism. 


as  determined  under  paragraph  (a)(1)  of 
this  section. 

(2)  If  the  manufacturer,  importer,  or 
processor  distributes  a  microorganism 
manufactured,  imported,  or  processed 
under  this  section  to  persons  not  in  its 
employ,  the  manufacturer,  importer,  or 
processor  must  in  written  form; 

(i)  Notify  those  persons  that  the 
microorganism  is  to  be  used  only  for 
research  and  development  purposes. 

(ii)  Provide  the  notice  of  nealth  risks 
specified  in  paragraph  (b)(1)  of  this 
section. 

(3)  The  adequacy  of  any  notification 
under  this  section  is  the  responsibility 
of  the  manufacturer,  importer,  or 
processor. 

(c)  No  applicability  to  general 
commercial  use.  A  microorganism  is  not 
exempt  from  reporting  under  subpart  D 
of  this  part  if  any  amount  of  the 
microorganism,  including  as  part  of  a 
mixture,  is  processed,  distributed  in 
commerce,  or  used,  for  any  commercial 
purpose  other  than  research  and 
development,  except  where  the 
microorganism  is  processed,  distributed 
in  commerce,  or  used  only  as  an 
impurity  or  as  part  of  an  article. 

(d)  Waste  disposal.  Quantities  of  the 
inactivated  microorganism,  or  mixtures 
or  articles  containing  the  inactivated 
microorganism,  remaining  after 
completion  of  research  and 
development  activities  may  be  disposed 
of  as  a  waste  in  accordance  with 
applicable  Federal,  State,  and  local 
regulations. 

(e)  Impurities  and  articles.  Quantities 
of  research  and  development 
microorganisms  existing  solely  as 
impurities  in  a  product  or  incorporated 
into  an  article,  in  accordance  with 
paragraph  (c)  of  this  section,  are  not 
subject  to  the  requirements  of  §  725.234 
and  paragraphs  (a)  and  (b)  of  this 
section,  once  research  and  development 
activities  have  been  completed. 

(f)  Pesticide  uses.  A  person  who 
manufactures,  imports,  or  processes  a 
microorganism  solely  for  research  and 
development  is  not  required  to  comply 
with  the  requirements  of  this  section  if 
the  person’s  exclusive  intention  is  to 
perform  research  and  development 
activities  solely  for  the  purpose  of 
determining  whether  the  microorganism 
can  be  used  as  a  pesticide. 

(g)  Recordkeeping.  A  person  who 
manufactures,  imports,  or  processes  a 
microorganism  under  this  section  must 
retain  the  following  records; 

(1)  Records  describing  selection  and 
use  of  containment  and/or  inactivation 
controls  required  by  §  725.234(d)(3)  and 
certification  by  an  authorized  official 
required  by  §  725.234(d)(2)  for  each 
microorganism. 
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(2)  Copies  or  citations  to  information 
reviewed  and  evaluated  under 
paragraph  (a)(1)  of  this  section  to 
determine  the  need  to  make  any 
notification  of  risk. 

(3)  Documentation  of  prudent 
laboratory  practices  used  instead  of 
notification  and  evaluation  under 
paragraph  (a)(2)  of  this  section. 

(4)  Documentation  of  the  nature  and 
method  of  notification  under  paragraph 

(b)(1)  of  this  section,  including  copies  of 
any  labels  or  written  notices  used. 

(.5)  The  names  and  addresses  of  any 
persons  other  than  the  manufacturer, 
importer,  or  processor  to  whom  the 
substance  is  distributed,  the  identity  of 
the  microorganism,  the  amount 
distributed,  and  copies  of  the 
notifications  required  under  paragraph 
(b)(2)  of  this  section. 

§  725.238  Activities  conducted  outside  a 
structure. 

(a)  Exemption.  (1)  Research  and 
development  activities  involving 
intentional  testing  in  the  environment  of 
certain  microorganisms  listed  in 

§  725.239  may  be  conducted  without 
prior  review  by  EPA  if  all  of  the 
conditions  of  this  section  and  §  725.239 
are  met. 

(2)  The  research  and  development 
activity  involving  a  microorganism 
listed  in  §  725.239  must  be  conducted 
by,  or  directly  under  the  supervision  of, 
a  technically  qualified  individual,  as 
defined  in  §  725.3. 

(b)  Certification.  To  be  eligible  for  the 
exemption  under  this  section,  a 
manufacturer  or  importer  must  submit 
to  EPA  prior  to  initiation  of  the  activity 
a  document  signed  by  an  authorized 
official  containing  the  following 
information: 

(1)  Name,  address  and  phone  number 
of  the  manufacturer  or  importer 

(2)  Location,  estimated  duration,  and 
planned  start  date  of  the  test 

(3)  Certification  of  the  following: 

(i)  Compliance  with  the  conditions  of 
the  exemption  specified  for  the 
microorganism  in  §  725.239. 

(ii)  Notification  of  the  appropriate 
Federal  and  state  authorities  of  the 
planned  test. 

(c)  Recordkeeping.  Persons  who 
conduct  research  and  development 
activities  under  this  section  must 
comply  with  the  recordkeeping 
requirements  of  §  725.65  and  retain 
documentation  that  supports  their 
compliance  with  the  requirements  of 
this  section  and  the  specific 
requirements  for  the  microorganism 
listed  in  §  725.239. 


§  725.239  Use  of  specific  microorganisms 
in  activities  conducted  outside  a  structure. 

(a)  Bradyrhizobium  japonicum.  To 
qualify  for  an  exemption  under  this 
section,  all  of  the  following  conditions 
must  be  met  for  a  test  involving 
Bradyrhizobium  japonicum: 

(1)  Characteristics  of  recipient 
microorganism.  The  recipient 
microorganism  is  limited  to  strains  of 
Bradyrhizobium  japonicum. 

(2)  Modification  of  traits,  (i)  The 
introduced  genetic  material  must  meet 
the  criteria  for  poorly  mobilizable  listed 
in  §  725.421(c). 

(ii)  The  introduced  genetic  material 
must  consist  only  of  the  following 
components: 

(A)  The  structural  gene(s)  of  interest, 
which  have  the  following  limitations: 

(1)  For  antibiotic  resistance,  the 
structural  gene  may  originate  from  any 
source. 

(2)  For  traits  other  than  antibiotic 
resistance,  the  structural  gene  must  be 
limited  to  the  genera  Bradyrhizobium 
and  Rhizobium. 

(B)  The  regulatory  sequences 
permitting  the  expression  of  solely  the 
gene(s)  of  interest. 

(C)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons,  insertion 
sequences,  and  restriction  enzyme  sites. 

(D)  The  vector  nucleotide  sequences 
needed  for  vector  transfer. 

(E)  The  vector  nucleotide  sequences 
needed  for  vector  maintenance. 

(3)  Limitations  on  exposure,  (i)  The 
test  site  area  must  be  no  more  than  5 
terrestrial  acres. 

(ii)  The  technically  qualified 
individual  must  select  appropriate 
methods  to  limit  the  dissemination  of 
modified  Bradyrhizobium  japonicum. 

(b)  Rhizobium  meliloti.  To  qualify  for 
an  exemption  under  this  section,  all  of 
the  following  conditions  must  be  met 
for  a  test  involving  Rhizobium  meliloti: 

(1)  Characteristics  of  recipient 
microorganism.  The  recipient 
microorganism  is  limited  to  strains  of 
Rhizobium  meliloti. 

(2)  Modification  of  traits,  (i)  The 
introduced  genetic  material  must  meet 
the  criteria  for  poorly  mobilizable  listed 
in  §  725.421(c)  of  this  part. 

(ii)  The  introduced  genetic  material 
must  consist  only  of  the  following 
components: 

(A)  The  structural  gene(s)  of  interest, 
which  have  the  following  limitations: 

( J)  For  antibiotic  resistance,  the 
structural  gene  may  originate  from  any 
source. 

(2)  For  traits  other  than  antibiotic 
resistance,  the  structural  gene  must  be 
limited  to  the  genera  Bradyrhizobium 
rtcd  Rhizobium. 


(B)  The  regulatory  sequences  •» 
permitting  the  expression  of  solely  the 
gene(s)  of  interest. 

(C)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons,  insertion 
sequences,  and  restriction  enzyme  sites. 

(D)  The  vector  nucleotide  sequences 
needed  for  vector  transfer. 

(E)  The  vector  nucleotide  sequences 
needed  for  vector  maintenance. 

(3)  Limitations  on  exposure,  (i)  The 
test  site  area  must  be  no  more  than  5 
terrestrial  acres. 

(ii)  The  technically  qualified 
individual  must  select  appropriate 
methods  to  limit  the  dissemination  of 
modified  Rhizobium  meliloti. 

§  725.250  Procedural  requirements  for  this 
subpart 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  §  725.25.  In  addition,  the 
following  requirements  apply  to 
applications  submitted  under  this 
subpart:  _ 

(a)  When  to  submit  the  TERA.  Each 
person  who  is  eligible  to  submit  a  TERA 
under  this  subpart  must  submit  the 
TERA  at  least  60  calendar  days  prior  to 
initiating  the  proposed  research  and 
development  activity. 

(b)  Contents  of  the  TERA.  Each  person 
who  submits  a  TERA  under  this  subpart 
must  provide  the  information  and  test 
data  described  in  §  §  725.255  and 
725.260.  In  addition,  the  submitter  must 
supply  sufficient  information  to  enable 
EPA  to  evaluate  the  effects  of  all 
activities  for  which  approval  is 
requested. 

(c)  A  person  described  under 

§  725.205  may  submit  a  TERA  for  one  or 
more  microorganisms  and  one  or  more 
research  and  development  activities, 
including  a  research  program. 

(d)  EPA  will  either  approve  the  TERA, 
with  or  without  conditions,  or 
disapprove  it  under  procedures 
established  in  this  subpart. 

(e)  The  manufacturer,  importer,  or 
processor  who  receives  a  TERA 
approval  must  comply  with  all  terms  of 
the  approval  and  remains  liable  for 
compliance  with  all  terms,  regardless  of 
who  conducts  the  research  and 
development  activity.  Any  person 
conducting  the  research  and 
development  activity  approved  under 
the  TERA  must  comply  with  all  terms 
of  the  TERA  approval. 

(f)  Recordkeeping.  Persons  submitting 
a  TERA  must  comply  with  the 
recordkeeping  requirements  of  §  725.65. 
In  addition,  the  following  requirements 
apply  to  TERAs: 

(1)  Each  person  submitting  a  TERA 
under  this  part  must  retain 
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documentation  of  information  contained 
in  the  TERA  for  a  pwriod  of  3  years  from 
the  date  that  the  results  of  the  study  are 
submitted  to  the  Agency. 

(Z)*  Summaries  of  all  data, 
conclusions,  and  reports  resulting  from 
the  contfuct  of  the  research  and 
development  activity  under  the  TERA 
must  be  submitted  to  the  EPA  address 
identified  in  §  725.25(c)  within  1  year  of 
the  termination  of  the  activity. 

§  725255  Information  to  be  included  in  the 
TERA. 

(a)  To  review  a  TERA,  EPA  must  have 
sufficient  information  to  permit  a 
reasoned  evaluation  of  the  health  and 
environmental  effects  of  the  planned 
test  in  the  environment.  The  person 
seeking  EPA  approval  must  submit  all 
information  known  to  or  reasonably 
ascertainable  by  the  submitter  on  the 
microorgani«n  and  the  research  and 
development  activity,  including 
information  not  list^  in  paragraphs  (c), 
(d),  and  (e)  of  this  section  that  the 
person  believes  will  be  useful  for  EPA’s 
risk  assessment.  The  TERA  must  be  in 
writing  and  must  include  at  least  the 
information  described  in  the  following 
paragraphs. 

(b)  When  specific  information  is  not 
submitted,  an  explanatioa  of  why  such 
information  is  not  available  or  not 
applicable  must  be  included. 

(c)  Persons  applying  for  a  TERA,  must 
include  the  submitter  identification  and 
microorganism  identity  information 
required  for  MCANs  in  §  725.155(c), 

(d)(1),  and  (d)(2f. 

(d)  Persons  applying  for  a  TERA  must 

submit  phenotypic  and  ecological 
characteristics  information  required  in 
§  7Z5.155(dM3)fas  it  relates  directly  to 
the  conditions  of  the  proposed  research 
and  development  activity.  _ 

(ef  Persons  applying  for  a  TERA  must 
also  submit  the  following  information 
about  the  proposed  research  and 
development  activity: 

(1)  A  detailed  description  of  the 
proposed  research  and  development 
activity,  (i)  The  objectives  and 
significance  of  the  activity  and  a 
rationale  for  testing  the  microorganisms 
in  the  environment. 

(ii)  Number  of  cells  released 
(including  viabfhty  per  volume  if 
applicable)  and*  the  methodfs)  of 
application  or  release. 

(iii)  Characteristics  of  the  test  site(s), 
including  locatioa,  geographical, 
physical,  chemical,  and  biological 
features,  proximity  to  human  habitation 
or  activity,  and  dtKKxiption  of  site 
characteristics  that  would  influence 
dispersal  or  eoafiamaent. 

(iv)  Target  organisms  (if  the 
microoiganisinfs)  tD>  be  tested  has  an 


intended  target),  mclnding 
identification  of  each  target  organism 
and  anticipated  mechanism  and  result 
of  interaction. 

(v)  Planned  start  date  and  duration  of 
each  activity. 

(vi)  Evidence  that  State  authorities 
have  been  notified. 

(2)  Information  on  monitoring, 
confinement,  mitigation,  and  emergency 
termination  procedures,  (i)  Confinement 
procedures  for  the  activity,  access  and 
security  measures,  and  procedures  for 
routine  termination  of  the  activity. 

(ii)  Mitigation  and  emergency 
procedures. 

(iii)  Measures  to  detect  and  control 
potential  a«iverse  effects. 

(iv)  Name  of  principal  investigator 
and  chief  of  site  personnel  responsible 
for  emergency  procedures. 

(v)  Personal  protective  equipment, 
engineering  controls,  and  procedures  to 
be  followed  to  minimize  dispersion  of 
the  microGrganism(s)  by  people, 
machinery,,  w  equipment. 

(vi)  Pnx^thires  Sot  disposal  of  any 
articles,,  waste,  cintbing,  machinery,  or 
other  equipment  involved  in  the 
experimental  release,  including 
methods  for  inactivation  of  the 
microorganism,  containment, 
disinfection,  and  disposal  of 
contaminated  items. 

§  725.260  Submission  of  health  and 
environmental  effects  data. 

Each  TERA  must  contain  all  available 
data  concerning  actual  or  potential 
effects  on  human  health  or  the 
environment  of  the  new  microorganism 
that  are  in  the  possession  or  control  of 
the  submitter  and  a  description  of  other 
data  known  to  or  reasonably 
ascertainable  by  the  submitter  that  will 
permit  a  reasoned  evaluation  of  the 
planned  test  in  the  environment.  The 
data  must  be  reported  in  the  manner 
described  in  §725.16G(a)(3)  and  (b)(3). 

§725.270  EPA  review  of  the  TERA. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §^§  725.28  throiigh  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  applications 
submitted  undOT  this  subpart: 

(a)  Length  of  the  review  period.  (1) 

The  review  period  for  the  TERA  will  be 
60  days  from  the  date  the  Document 
Control  Officer  for  the  Office  of 
Pollution  Prevention  and  Toxics 
receives  a  complete  TERA,  or  the  date 
EPA  determines  the  TERA  is  complete 
under  §  725^23,  unless  EPA  finds  good 
cause  for  an  extensUm  under  §  725.56. 

(2)  A  submitter  shall  not  proceed  with 
the  research  amd  development  activity 
described  in  the  TERA  onless  and  until 


EPA  provides  written  approval  of  the 
TERA.  A  submitter  may  receive  early 
approval  if  a  review  is  completed  in  less 
than  60  days. 

(b)  EPA  decision  regarding  proposed 
TERA  activity.  (1)  A  decision 
concerning  a  TERA  under  this  subpart 
will  be  made  by  the  Administrator,  or  a 
designee. 

(2)  If  EPA  determines  that  the 
proposed  research  and  development 
activity  for  the  microorganism  does  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment,  EPA 
will  notify  the  submitter  that  the  TERA 
is  approved  and  that  the  submitter  can 
proceed  with  the  proposed  research  and 
development  activity  described  in  the 
TERA. 

(3)  EPA  may  include  conditions  in  its 
approval  of  the  TERA  that  would  be 
stated  in  a  TERA  agreement  under 
paragraph  (c)  of  this  section. 

(4)  If  EPA  concludes  that  the 
proposed  research  and  development 
activity  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment,  EPA  will  deny  the  TERA 
and  will  provide  reasons  for  the  denial 
in  writing, 

(c)  TERA  agreement.  (1)  The  TERA 
agreement  is  legally  binding  on  the 
TERA  submitter  and  the  Agency.  The 
TERA  submitter  agrees  to  be  bound  by 
the  requirements  set  out  in  the 
agreement  and  also  certifies  that  ail  data 
submitted  to  the  Agency  is  true  and 
correct. 

(2)  If  EPA  approves  a  TERA,  the 
submitter  must  conduct  the  research 
and  development  activity  only  as 
described  in  the  TERA  agreement  and  in 
accordance  with  any  conditions  set 
forth  by  EPA  in  its  approval  of  the 
TERA  agreement. 

(3)  Any  persorTwho  fails  to  comply 
with  any  requirement  or  condition  of 
the  TERA  agreement  shall  be  in 
violation  of  sections  5  and  15  of  TECA 
and  so  subject  to  civil  and  criminal 
penalties  under  section  16  ofTSCA. 

§  7^288  Revocation  or  modification  of 
TERA.  approval. 

(a)  Significant  questions  about  risk. 

(1)  If,  after  approval  of  a  TERA  under 
this  subpart,  EPA  receives  information 
which  raises  significant  questions  about 
the  Agency’s  d^ermination  that  the 
activity  does  not  present  an 
unreasonable  risk  of  mjury  to  human 
health  or  the  environment,  EPA  will 
notify  the  submitter  in  writing  of  those 
questions. 

(2)  The  submitter  may,  within.  10  days 
of  receipt  of  EPA’s  notice,  provide  in 
writing  adcfiticmal  information  or 
arguments  concerning  the  significance 
of  the  questions  and  whether  EPA 
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should  modify  or  revoke  the  approval  of 
the  TERA. 

(3)  After  considering  any  such 
information  and  arguments,  EPA  will 
decide  whether  to  change  its 
determination  regarding  approval  of  the 
TERA. 

(1)  If  EPA  determines  that  it  will 
continue  to  approve  the  TERA,  it  will 
notify  the  submitter  in  writing.  In 
continuing  to  approve  a  TERA,  EPA 
may  prescribe  additional  conditions 
which  must  be  followed  by  the 
submitter.  In  this  case,  EPA  may  reserve 
the  right  to  review  the  test  data  and 
revoke  the  TERA  approval  after  some 
time  period. 

(ii)  If  EPA  concludes  that  it  can  no 
longer  approve  the  TERA,  it  will  notify 
the  submitter  in  writing  and  state  its 
reasons.  In  that  event,  the  submitter 
must  terminate  the  research  and 
development  activity  within  48  hours  of 
receipt  of  the  notice  in  accordance  with 
directions  provided  by  EPA  in  the 
notice. 

(b)  Evidence  of  unreasonable  risk.  (1) 

If,  after  approval  of  a  TERA  under  this 
subpart,  EPA  receives  information 
which  indicates  that  the  proposed 
research  and  development  activity  will 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment,  EPA 
will  notify  the  submitter  in  writing  and 
state  its  reasons. 

(2)  The  submitter  must  provide 
additional  safeguards  or  terminate  the 
research  and  development  activity  in 
accordance  with  directions  provided  by 
EPA  in  the  notice. 

(3)  The  submitter  may  then  submit 
additional  information  or  arguments 
concerning  the  matters  raised  by  EPA 
and  whether  EPA  should  modify  or 
revoke  the  approval  of  the  TERA  in 
accordance  with  paragraph  (a)(2)  of  this 
section. 

(4)  EPA  will  consider  the  information 
and  arguments  under  paragraph  (a)(3)  of 
this  section. 

(5)  The  submitter  may  resume  the 
activity  only  upon  written  notice  from 
EPA  that  EPA  has  approved  resumption 
of  the  activity.  In  approving  resumption 
of  an  activity,  EPA  may  prescribe 
additional  conditions  which  must  be 
followed  by  the  submitter. 

I  (c)  Modifications.  If,  after  approval  of 
a  TERA  under  this  subpart,  the 
submitter  concludes  that  it  is  necessary 
to  alter  the  conduct  of  the  research  and 
^development  activity  in  a  manner  which 
would  result  in  the  activity  being 
different  from  that  described  in  the 
I  TERA  agreement  and  any  conditions 
EPA  prescribed  in  its  approval,  the 
submitter  must  inform  the  EPA  contact 
for  the  TERA  and  may  not  modify  the 
activity  without  the  approval  of  EPA. 


Subpart  F— Exemptions  for  Test  Marketing 

§  725.300  Scope  and  purpose. 

(a)  This  subpart  describes  exemptions 
from  the  reporting  requirements  under 
subpart  D  of  this  part  for  test  marketing 
activities  involving  microorganisms. 

(b)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  described  in 

§  725.305  may  submit  an  application  for 
a  test  marketing  exemption  (TME). 

(c)  Submission  requirements  specific 
for  TME  applications  are  described  at 
§725.350. 

(d)  Data  requirements  for  TME 
applications  are  set  forth  in  §  725.355. 

(e)  EPA  review  procedures  specific  for 
TMEs  are  set  forth  in  §  725.370. 

(f)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this 
subpart. 

§  725.305  Persons  who  may  report  under 
this  subpart. 

A  person  identified  in  this  section 
may  apply  for  a  test  marketing 
exemption.  EPA  may  grant  the 
exemption  if  the  person  demonstrates 
that  the  microorganism  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  as  a  result  of  the  test 
marketing.  A  person  may  report  under 
this  subpart  for  the  following  test 
marketing  activities: 

(a)  A  person  who  intends  to 
manufacture  or  import  for  commercial 
purposes  a  new  microorganism. 

(b)  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  microorganism 
identified  in  subpart  M  of  this  part  as  a 
significant  new  use. 

§  725.350  Procedural  requirements  for  this 
subpart 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  §  725.25.  In  addition,  the 
following  requirements  apply  to 
applications  submitted  under  this 
subpart: 

(a)  Prenotice  consultation.  EPA 
strongly  suggests  that  for  a  TME,  the 
submitter  contact  the  Agency  for  a 
prenotice  consultation  regarding 
eligibility  for  a  TME. 

(d)  When  to  submit  a  TME.  Each 
manufacturer  or  importer  who  is  eligible 
to  submit  a  TME  under  this  subpart 
must  submit  the  TME  at  least  45 
calendar  days  before  commencing  the 
test  marketing  activity. 

(c)  Recordkeeping.  Each  person  who 
is  granted  a  TME  must  comply  with  the 
recordkeeping  requirements  of  §  725.65. 
In  addition,  any  person  who  obtains  a 
TME  must  retain  documentation  of 
compliance  with  any  restrictions 
imposed  by  EPA  when  it  grants  the 
TME.  This  information  must  be  retained 


for  3  years  from  the  final  date  of 
manufacture  or  import  under  the 
exemption. 

§  725.355  Information  to  be  included  in  the 
TME  application. 

(a)  To  review  a  TME  application,  EPA 
must  have  sufficient  information  to 
permit  a  reasoned  evaluation  of  the 
health  and  envirorunental  effects  of  the 
planned  test  marketing  activity.  The 
person  seeking  EPA  approval  must 
submit  all  information  known  to  or 
reasonably  ascertainable  by  the 
submitter  on  the  microorganism  and  the 
test  marketing  activity,  including 
information  not  listed  in  paragraphs  (c), 
(d),  and  (e)  of  this  section  that  the 
person  believes  will  demonstrate  that 
the  microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  as  a  result  of  the  test 
marketing.  The  TME  application  must 
be  in  writing  and  must  include  at  least 
the  information  described  in  paragraphs 
(b),  (c),  (d),  and  (e)  of  this  section. 

(b)  When  specific  information  is  not 
submitted,  an  explanation  of  why  such 
information  is  not  available  or  not 
applicable  must  be  included. 

(c)  Persons  applying  for  a  TME  must 
submit  the  submitter  identification  and 
microorganism  identity  information 
required  for  MCANs  in  §  725.155(c), 
(d)(1),  and  (d)(2). 

(d)  Persons  applying  for  a  TME  must 
submit  phenotypic  and  ecological 
characteristics  information  required  in 
§  725.155(d)(3)  as  it  relates  directly  to 
the  conditions  of  the  proposed  test 
marketing  activity. 

(e)  Persons  applying  for  a  TME  must 
also  submit  the  following  information 
about  the  proposed  test  marketing 
activity: 

(1)  Proposed  test  marketing  activity. 

(i)  The  maximum  quantity  of  the 
microorganism  which  the  applicant  will 
manufacture  or  import  for  test 
marketing. 

(ii)  The  maximum  number  of  persons 
who  may  be  provided  the 
microorganism  during  test  marketing. 

(iii)  The  maximum  number  of  persons 
who  may  be  exposed  to  the 
microorganism  as  a  result  of  test 
marketing,  including  information 
regarding  duration  and  route  of  such 
exposures. 

(iv)  A  description  of  the  test 
marketing  activity,  including  its 
duration  and  how  it  can  be 
distinguished  from  full-scale 
commercial  production  and  researcli 
and  development  activities. 

(2)  Health  and  environmental  effects 
data.  All  existing  data  regarding  health 
and  environmental  effects  of  the 
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microorganism  must  be  reported  in 
accordance  with  §725.160. 

§  725.370  EPA  review  of  the  TME 
application. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §  §  725.28  through  725.60. 

In  addition,  the  following  procedures 
apply  to  EPA  review  of  TME 
applications  submitted  under  this 
subpart: 

(a)  No  later  than  45  days  after  EPA 
receives  a  TME,  the  Agency  will  either 
approve  or  deny  the  application. 

(b)  A  submitter  may  only  proceed 
with  test  marketing  activities  after 
receipt  of  EPA  approval. 

(c)  In  approving  a  TME  application, 
EPA  may  impose  any  restrictions 
necessary  to  ensure  that  the 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment  as  a  result  of  test 
marketing. 

Subpart  G — Exemption  for  Microorganisms 
in  General  Commercial  Use 

§  725.400  Scope  and  purpose. 

(a)  This  subpart  describes  exemptions 
from  reporting  under  subpart  D  of  this 
part,  and  from  review  under  this  part 
altogether,  for  manufacturing  and 
importing  of  certain  new 
microorganisms  for  general  commercial 
use. 

(b)  Recipient  microorganisms  eligible 
for  the  tiered  exemption  from  review 
under  th's  part  arc  listed  in  §  725.420. 

(c)  Criteria  for  the  introduced  genetic 
material  contained  in  the  new 
microorganisms  are  described  in 
§725.421. 

(d)  Physical  containment  and  control 
technologies  are  described  in  §  725.422. 

(e)  The  conditions  for  the  Tier  I 
exemption  are  listed  in  §  725.424. 

(f)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  using  recipient 
microorganisms  eligible  for  the  tiered 
exemption  may  submit  a  Tier  II 
exemption  request.  The  limited 
reporting  requirements  for  the  Tier  II 
exemption,  including  data 
requirements,  are  described  in 
§§725.450  and  725.455. 

(g)  EPA  review  procedures  for  the  Tier 
II  exemption  are  set  forth  in  §  725.470. 

(h)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this 
subpart. 

§725.420  Recipient  microorganisms. 

The  following  recipient 
microorganisms  are  eligible  for  either 
exemption  under  this  part: 

(a)  Acetobacter  aceti. 

(b)  Aspergillus  niger. 

(c)  Aspergillus  oryzae. 


(d)  Bacillus  licheniformis. 

(e)  Bacillus  subtilis. 

(f)  Clostridium  acetobutylicum. 

(g)  Escherichia  coli  K-12. 

(h)  Penicillium  roqueforti. 

(i)  Saccbaromyces  cerevisiae. 

(j)  Saccbaromyces  uvarum. 

§725.421  Introduced  genetic  material. 

For  a  new  microorganism  to  qualify 
for  either  exemption  under  this  suhpart, 
introduced  genetic  material  must  meet 
all  of  the  criteria  listed  in  this  section. 

(a)  Limited  in  size.  The  introduced 
genetic  material  must  consist  only  of  the 
following: 

(1)  The  structural  gene(s)  of  interest. 

(2)  The  regulatory  sequences 
permitting  the  expression  o^solely  the 
gene(s)  of  interest.  ' 

(3)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons,  insertion 
sequences,  and  restriction  enzyme  sites. 

(4)  The  nucleotide  sequences  needed 
for  vector  transfer. 

(5)  The  nucleotide  sequences  needed 
for  vector  maintenance. 

(b)  Well  characterized.  For  introduced 
genetic  material,  well  characterized 
means  that  the  following  have  been 
determined: 

(1)  The  function  of  all  of  the  products 
expressed  from  the  structural  gene(s). 

(2)  The  function  of  sequences  that 
participate  in  the  regulation  of 
expression  of  the  structural  gene{s). 

(3)  The  presence  or  absence  of 
associated  nucleotide  sequences. 

(c)  Poorly  mobilizable.  The  ability  of 
the  introduced  genetic  material  to  ^ 
transferred  and  mobilized  is  inactivated, 
with  a  resulting  frequency  of  transfer  of 
less  than  10  **  transfer  events  per 
recipient. 

(d)  Free  of  certain  sequences.  The 
introduced  genetic  material  must  not 
contain  any  part  of  the  nucleotide 
sequences  that  encode  the  toxins 
described  in  this  paragraph  (d). 

Although  these  toxins  are  listed 
according  to  the  source  organism,  it  is 
use  of  the  nucleotide  sequences  that 
encode  the  toxins  that  are  being 
restricted  and  not  the  use  of  the  source 
organisms.  The  source  organisms  are 
listed  to  provide  specificity  in 
identification  of  sequences  whose  use  is 
restricted.  Similar  or  identical 
sequences  may  be  isolated  from 
organisms  other  than  those  listed  below. 
Comparable  toxin  sequences,  regardless 
of  the  organism  from  which  they  are 
derived,  must  not  be  included  in  the 
introduced  genetic  material.  Toxin 
synonyms  are  included  in  parentheses. 


(1)  Sequences  for  protein  synthesis 
inhibitor. 


Sequence  Source 

Toxin  Name 

Corynebacterium 

Diphtheria  toxm 

diphtheriae  &  C. 
ulcerans 

Pseudomonas 

Exotoxin  A 

aeruginosa 

Shigella 

Shigella  toxin  (Shiga 

dysenteriae 

toxin.  Shigella 
dysenteriae  type  • 
toxin,  Vero  cell  toxin) 

Abrus  precatorius. 

Abrin 

seeds 

Ricinus  communis, 

Ricin 

seeds 

(2)  Sequences  for  neuroto.xins 

Sequence 

Source 

Toxin  Name 

Clostridium 

Neurotoxins  A,  B,  Cl.  D 

botulinum 

E,  G  (Botulinum  tox¬ 
ins,  botulinai  toxinc) 

Clostridium 

Tetanus  toxin 

tetani 

(tetanospasmin) 

Proteus  mirabilis 

Neurotoxin 

Staphylococcus 

Alpha  toxin  (alpha  lysin) 

aureus 

Yersinia  pestis 

Murine  toxin 

Snake  toxins 
Bungarus 

Caeruleotoxin 

caeruleus 

Bungarus 

Beta-bungarotoxin 

multicinctus 

(phospholipase) 

Crotalus  spp. 

Crotoxin  (phospholipase) 

Dendroaspis 

Neurotoxin 

viridis 

Naja  naja  vari¬ 

Neurotoxin 

eties 

Notechia 

Notexin  (phospholipase) 

scutatus 

Oxyuranus 

Taipoxin 

scutellatus 

Invertebrate 

toxins 

Chironex  flecked 

Neurotoxin 

Androctnus 

Neurotoxin 

australis 

Centruroides 

Neurotoxin 

sculpturatus 

(3)  Sequences  for  oxygen  labile 

cytolysins. 

• 

Sequence 

Source 

Toxin  Name 

Bacillus  alve 

Alveolysin 

Bacillus  cereus 

Cereolysin 

Bacillus 

Laterospordysin 

laterosporus 

Bacillus 

Thuringiolysin 

thuringiensis 

Clostridium 

Lysin 

bifermentans 

Clostridium 

Lysin 

botulinum 

Clostridium 

Lysin 

caproicum 

Clostridium 

Delta-toxin 

chauvoei 

Clostridium 

Epsilon-toxin 

histolyticum 
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Sequence 

Source 


Toxin  Name 


Clostridium 

novyi 

Clostridium 

oedematiens 

Clostridium 

periringens 

Clostridium 

septicum 

Clostridium 

sordellii 

Clostridium 

tetani 

Listeria 

monocytogen¬ 

es 

Streptococcus 

pneumoniae 

Streptococcus 

pyogeoe 


Gamma-toxin 

Oetta-toxm 

Theta-toxin  (Pertringolysin) 

Delta-toxin 

Lysin 

Tetanolysin 
Ltsleriolysin  (A  B) 

Pneumolysin 
Streptolysin  O  (SLO) 


(4)  Sequences  for  toxins  affecting 
membrane  function. 


Sequence  Source 


Toxin  Name 


Bacillus  anttvacis 


Bacillus  cereus 


Bordetella  pertussis 


Clostridium 
tMtulinum 
Clostridium  difficile 
Clostridium 
pertringens 
Escherichia  coli  & 
other 

Enterobacteriace- 
ae  spp. 

Legionella 
pneumophila 
Vibrio  cholerae  S 
Vibrio  mimicus 


Edema  factor  (Factors  I 
ff);  Lethal  factor  (Fac¬ 
tors  II  HI) 

Enterotoxin 
(diarrheagenic  toxm, 
mouse  lethal  factor) 
Adenylate  cyclase 
(Heat-labile  factor); 
Pertussigen  (pertus¬ 
sis  toxin,  islet  activat¬ 
ing  factor,  htstamtrre 
sensitizing  factor, 
lymphocytosis  pro¬ 
moting  factor) 

C2  toxin 

Enterotoxin  (toxin  A) 
Beta-toxin;  Delta-toxin 

Heat-labile  enterotoxins 
(LT);  Heat-stable 
enterotoxins  (STa, 
ST1  subtypes  STia 
STIb;  also  STb.  STII) 
Cytolysin 

Cholera  toxin 
(choleragen) 


(5)  Sequences  that'^ffect  membrane 
integrity. 


Sequence  Source 

Clostridium 
bifermentans  S 
other  Clostridium 
spp 

Clostridium 

pertringens 


Corynebacterium 
pyogenes  & 
other 

Corynebacterium 

spp. 

Staphylococcus 

aureus 


Toxin  Name 
Lecithinase 


Alpha-toxin 
(phospholipase  C. 
lecithinase); 
Enterotoxin 
Cytolysin 

(phospholipase  C), 
Ovis  toxin 

(sphingomyelinase  D) 
Beta-tysin  (beta  toxin) 


(6)  Sequences  that  are  general 
cytotoxins. 

Sequence  Source  Toxin  Name 


Adenia  digitata 
Aeromonas 
hydrophila 
Clostridium  difficile 
Clostridium 
periringens 
Escherichia  coli  S 
other 

Enterobacteriace- 
ae  spp. 
Pseudomonas 
aeruginosa 
Staphylococcus 
aureus 


Staphylococcus 
aureus  S 
Pseudomonas 
aeruginosa 
Streptococcus 
pyogenes 


Yersinia 

enterocolitica 


Modeccin 

Aerolysin  (beta-lysin. 

cyt^xic  tysin) 
Cytotoxin  (toxin  B) 
Beta-toxin;  Epsilorv 
toxin;  Kappa-toxin 
Cytotoxin  (Shiga-tike 
toxin.  Vero  ceV  toxin) 


Proteases 

Gamma  lysin  (Gamma 
toxm);  Enterotoxms 
(SEA.  SE8.  SEC. 
SED  SEE);  Pyrogenic 
exotoxins  A  B;  Toxic 
shock  syndrome  tox- 
ms  (TSST-I) 
Leucocidin  (leukocidm, 
cytotoxin) 


Streptolysin  S  (SLS); 
Erythrogenic  toxins 
(scarlet  fever  toxins, 
pyrogenic  exotoxins) 
Heat-stable  errterotoxins 
(ST) 


§  725.422  Physical  containn^ent  and 
control  technologies. 

All  of  the  following  criteria  for  the 
physical  containment  and  control 
technologies  of  the  facility  are  required 
for  a  Tier  I  exemption  and  serve  as 
guidance  for  a  Tier  II  exemption; 

(a)  The  structure  is  designed  and 
operated  to  contain  the  microorganisms. 

(b)  Limit  entry  only  to  those  persons 
whose  presence  is  critical  to  the 
reliability  or  safety  of  the  activity. 

(c)  Provide  written,  published,  and 
implemented  procedures  for  the  safety 
of  personnel  and  control  of  hygiene. 

(d)  Include  inactivation  procedures 
demonstrated  and  documented  to  be 
effective  against  the  new  microorganism 
contained  in  liquid  and  solid  wastes 
prior  to  disposal  of  the  wastes.  The 
inactivation  procedures  must  reduce 
microbial  concentrations  by  at  least  6 
logs  in  liquid  and  solid  wastes. 

(e)  Provide  and  document 
effectiveness  of  features  to  reduce 
microbial  concentration  by  at  least  2 
logs  in  aerosols  and  exhaust  gases 
released  from  the  structure. 

(0  Include  and  document  systems  for 
controlling  dissemination  of  the 
microorganisms  through  other  routes. 

(g)  Have  in  place  emergency  clean-up 
procedures. 

§  725.424  Requirements  for  the  Tletr  I 
exemption. 

(a)  Conditions  of  exemption.  The 
manufacture  or  import  of  a  new 


microorganism  for  general  commercial 
use  is  not  subject  to  review  under  this 
part  if  all  of  the  following  conditions  are 
met: 

(1)  The  recipient  microorganism  is 
listed  and  meets  any  requirements 
specified  in  §  725.420. 

(2)  The  introduced  genetic  material 
meets  the  criteria  under  §  725.421. 

(3)  The  physical  containment  and 
control  te^nologies  of  any  facility  in 
which  the  microorganism  will  be  used 
meet  the  criteria  under  §725.422. 

(4)  The  manufacturer  or  importer 
submits  a  certification  described  in 
paragraph  (b)  of  this  section  to  EPA  30 
days  before  commencing  initial 
manufacture  or  import. 

(5)  The  manufacturer  or  importer 
complies  with  the  recordkeeping 
requirements  of  §  725.65  and  maintains 
records  that  verify  compliance  with  the 
following: 

(i)  The  certifications  made  in 
paragraph  (b)  of  this  section. 

(ii)  All  the  eligibility  criteria  for  the 
Tier  1  exemption  including  the  criteria 
for  the  recipient  microorganism,  the 
introduced  genetic  material,  the 
physical  containment  and  control 
technologies. 

(b)  Certification.  To  be  eligible  for  the 
exemption  under  this  subpart,  a 
manufacturer  or  importer  must  submit 
to  EPA  a  document  signed  by  a 
respionsible  company  official  containing 
the  information  list^  in  this  paragraph. 

(1)  Name  and  address  of  manufatiurer 
or  importer. 

(2)  Date  when  manufacture  or  import 
is  expected  to  begin. 

(3)  (Zertiflcation  of  the  following: 

(ij  The  recipient  microorganism  is  one 
of  those  listed  in  §  725.420 

(ii)  Compliance  with  the  introduced 
genetic  material  criteria  described  in 

§  725.421. 

(iii)  Compliance  with  the  containment 
requirements  described  in  §725.422, 
including  the  provision  in  paragraph 
(a)(3)  of  this  section. 

(4)  The  site  of  waste  disposal  and  the 
type  of  permits  for  disposal,  the  permit 
numbers  and  the  institutions  issuing  the 
pennits. 

(5)  The  r.-erlification  statement 
required  in  §  725.25(b). 

§  725.426  Liability  of  the  manufacturer  or 
importer  who  uses  the  Tier  I  exemption. 

The  Tier  I  exemption  under  §  725.424 
applies  only  to  a  manufacturer  or 
importer  of  a  new  microorganism  that 
certifies  that  the  microorganism  will  be 
used  in  all  cases  in  compliance  with 
§§72.5.420,  725.421,  and  725.422. 
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§725.428  Requirements  for  the  Tier  II 
exemption. 

The  manufacturer  or  importer  of  a 
new  microorganism  for  general 
commercial  use  may  submit  to  EPA  a 
Tier  II  exemption  request  in  lieu  of  a 
MCAN  under  subpart  D  of  this  part  if  all 
of  the  following  conditions  are  met: 

(a)  The  recipient  microorganism  is 
listed  and  meets  any  requirements 
specified  in  §  725.420. 

(b)  The  introduced  genetic  material 
meets  the  criteria  under  §  725.421., 

(c)  The  criteria  listed  under  §  725.422 
for  physical  containment  and  control 
technologies  of  facilities  should  be  used 
as  guidance  to  satisfy  the  Tier  II 
exemption  request  data  requirements 
listed  at  §  725.455(d).  EPA  will  review 
proposed  process  and  containment 
procedures  as  part  of  the  submission  for 
a  Tier  II  exemption  under  this  section. 

§  725.450  Procedural  requirements  for  the 
Tier  il  exemption. 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  §  725.25.  In  addition,  the 
following  requirements  apply  to 
requests  submitted  under  this  subpart: 

(a)  Prenotice  consultation.  EPA 
strongly  suggests  that  for  a  Tier  II 
exemption,  the  submitter  contact  the 
Agency  for  a  prenotice  consultation 
regarding  eligibility  for  expedited 
review. 

(b)  When  to  submit  the  Tier  II 
exemption  request.  Each  manufacturer 
or  importer  who  is  eligible  to  submit  a 
Tier  II  exemption  request  under  this 
subpart  must  submit  the  request  at  least 
45  calendar  days  before  commencing 
manufacture  or  import. 

(c)  Contents  of  the  Tier  II  exemption 
request.  Each  person  who  submits  a 
request  under  this  subpart  must  provide 
the  information  described  in  §  §  725.428 
and  725.455,  as  well  as  information 
sufficient  to  enable  EPA  to  evaluate  the 
effects  of  all  activities  described  in  the 
request. 

(d)  Recordkeeping.  Each  person  who 
submits  a  request  under  this  subpart 
must  comply  with  the  recordkeeping 
requirements  of  §  725.65.  In  addition, 
the  submitter  should  maintain  records 

•  which  contain  information  that  verifies 
compliance  with  the  following: 

(1)  The  certifications  made  in  the 
request. 

(2)  All  the  eligibility  criteria  for  the 
Tier  II  exemption  request  including  the 
criteria  for  the  recipient  microorganism, 
the  introduced  genetic  material,  the 
physical  containment  and  control 
technologies. 


§  725.455  Information  to  be  included  in  the 
Tier  II  exemption  request 

The  applicant  must  indicate  clearly 
that  the  submission  is  an  Tier  II 
exemption  request  for  a  microorganism 
instead  of  the  MCAN  under  subpart  D 
of  this  part  and  must  submit  the 
following  information: 

(a)  Submitter  identification.  (1)  The 
name  and  headquarters  address  of  the 
subrnitter. 

(2)  The  name,  address,  and  office 
telephone  number  (including  area  code) 
of  the  principal  technical  contact 
representing  the  submitter. 

(b)  Microorganism  identity 
information.  (1)  Identification  (genus, 
species,  and  strain)  of  the  recipient 
microorganism.  Genus,  species 
designation  should  be  substantiated  by 
a  letter  from  a  culture  collection  or  a 
brief  summary  of  the  results  of  tests 
conducted  for  taxonomic  identification. 

(2)  Type  of  genetic  modification  and 
the  function  of  the  introduced  genetic 
material. 

(3)  Site  of  insertion. 

(4)  Certification  of  compliance  with 
the  introduced  genetic  material  criteria 
described  in  §  725.421. 

(c)  Production  volume.  Production 
volume,  including  total  liters  per  year, 
and  the  maximum  cell  concentration 
achieved  during  the  production  process. 

(d)  Process  and  containment 
information.  (1)  A  description  of  the 
process  including  the  following: 

(1)  Identity  and  location  of  the 
manufacturing  site(s). 

(ii)  Process  flow  diagram  illustrating 
the  production  process,  including 
downstream  separations,  and  indicating 
the  containment  envelope  around  the 
appropriate  equipment. 

(iii)  Identities  and  quantities  of 
feedstocks. 

(iv)  Sources  and  quantities  of 
potential  releases  to  both  the  workplace 
and  environment,  and  a  description  of 
engineering  controls,  inactivation 
procedures,  and  other  measures  w'hich 
will  reduce  worker  exposure  and 
environmental  releases. 

(v)  A  description  of  procedures  which 
will  be  undertaken  to  prevent  fugitive 
emissions,  i.e.  leak  detection  and  repair 
program. 

(vi)  A  description  of  procedures/ 
safeguards  to  prevent  and  mitigate 
accidental  releases  to  the  workplace  and 
the  environment. 

(2)  Certification  of  those  elements  of 
the  containment  criteria  described  in 

§  725.422  with  w'hich  the  manufacturer 
is  in  compliance,  including  stating  by 
number  the  elements  with  which  the 
manufacturer  is  in  full  compliance. 


§  725.470  EPA  review  of  the  Tier  II 
exemption  request 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §  §  725.28  through  725.60. 

In  addition,  the  following  procedures 
apply  to  EPA  review  of  requests 
submitted  under  this  subpart: 

(a)  Length  of  the  review  period.  The 
review  period  for  the  request  will  be  45 
days  from  the  date  the  Document 
Control  Officer  for  the  Office  of 
Pollution  Prevention  and  Toxics 
receives  a  complete  request,  or  the  date 
EPA  determines  the  request  is  complete 
under  §  725.33,  unless  the  Agency 
extends  the  review  period  for  good 
cause  under  §  725.56. 

(b)  Criteria  for  review.  EPA  will 
review  the  request  to  determine  that  the 
new  microorganism  complies  with 

§  725.428  and  that  its  use  as  described 
in  the  request  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

(c)  EPA  decision  regarding  the  Tier  II 
exemption  request.  A  decision 
concerning  a  request  under  this  subpart 
will  be  made  by  the  Administrator,  or  a 
designee. 

(dj  Determination  that  the 
microorganism  is  ineligible  for  a  Tier  II 
review.  (1)  EPA  may  determine  that  the 
manufacturer  or  importer  is  not  eligible 
for  Tier  II  review,  because  the 
microorganism  does  not  meet  the 
criteria  under  §  725.428  or  the 
Administrator,  or  a  designee,  decides 
that  there  is  insufficient  information  to 
determine  that  the  conditions  of  use  of 
the  microorganism  as  described  in  the 
request  will  not  present  an  unreasonable 
risk  to  health  or  the  environment. 

(2)  If  the  Agency  makes  this 
determination,  the  Administrator,  or  a 
designee  will  notify  the  manufacturer  by 
telephone,  followed  by  a  letter,  that  the 
request  has  been  denied.  The  letter  will 
explain  reasons  for  the  denial. 

(3)  If  the  request  is  denied,  the 
manufacturer  may  submit  the 
information  necessary  to  constitute  a 
MCAN  under  subpart  D  of  this  part. 

(e)  Approval  or  denial  of  the  Tier  II 
e.xemption  request.  (1)  No  later  than  45 
days  after  EPA  receives  a  request,  the 
Agency  will  either  approve  or  deny  the 
request. 

(2)  In  approving  a  request,  EPA  may 
impose  any  restrictions  necessary  to 
ensure  that  the  microorganism  will  not 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment  as  a  result 
of  general  commercial  use. 

(f)  EPA  may  seek  to  enjoin  the 
manufacture  or  import  of  a 
microorganism  in  violation  of  this 
subpart,  or  act  to  seize  any 
microorganism  manufactured  or 
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imported  in  violation  of  this  section  or 
take  other  actions  under  the  authority  of 
sections  7  or  17  of  the  Act. 

Subparts  H-K— [Reserved] 

Subpart  L— Additional  Procedures  for 
Reporting  on  Stgnihcant  New  Uses  of 
Microorganisnos 

§  725.900  Scope  and  purpose. 

(a)  This  subpart  describes  additional 
provisions  governing  submission  of 
MCANs  for  microorganisms  subject  to 
significant  new  use  rules  identified  in 
subpart  M  of  this  part. 

(b)  Manufacturers,  importers,  and 
processors  described  in  §  725.105(c) 
must  submit  a  MG\N  under  suhpart  D 
of  this  part  for  significant  new  uses  of 
microorganisms  described  in  subpart  M 
of  this  part,  unless  they  are  excluded 
under  §  §  725.910  and  725.912. 

(c)  Section  725.920  discusses  exports 
and  imports. 

(d)  Additional  recordkeeping 
requirements  specific  to  significant  new 
uses  of  microorganisms  are  described  in 
§  725.950. 

(e)  Section  725.975  describes  how 
EPA  will  approve  alternative  means  of 
complying  with  significant  new  use 
requirements  designated  in  subpart  M  of 
this  part. 

(0  Expedited  procedures  for 
promulgating  significant  new  use 
requirements  under  subpart  M  of  this 
part  for  microorganisms  subject  to 
section  5(e)  orders  are  discussed  in 
§  §  725.980  and  725.984. 

§  725.910  Persons  excluded  from 
reporting  on  significant  new  uses. 

(a)  A  person  who  intends  to 
manufacture,  import,  or  process  a 
microorganism  identified  in  subpart  M 
of  this  part  and  who  intends  to 
distribute  it  in  commerce  is  not  required 
to  submit  a  MGAN  under  subpart  D  of 
this  part,  if  that  person  can  document 
one  or  more  of  the  following  as  to  each 
recipient  of  the  microorganism  from  that 
person: 

(1)  That  the  person  has  notified  the 
recipient,  in  writing,  of  the  specific 
section  in  subpart  M  of  this  part  which 
identifies  the  microorganism  and  its 
designated  significant  new  uses. 

(2)  That  the  recipient  has  knowledge 
of  the  specific  section  in  subpart  M  of 
this  part  whidi  identifies  the 
microorganism  and  its  designated 
significant  new  uses. 

(3)  That  the  recipient  carmot 
undertake  any  significant  new  use 
described  in  the  specific  section  in 
subpart  M  of  this  part. 

(b)  The  manufacturer,  importer,  or 
processor  described  in  paragraph  (a)  of 
this  section  must  submit  a  MCAN  under 
subpart  D  of  this  part,  if  surJi  person  has 


knowledge  at  the  time  of  commercial 
distribution  of  the  microorganism 
identified  in  the  specific  section  in 
subpart  M  of  this  part  that  a  recipient 
intends  to  engage  in  a  designated 
significant  new  use  of  that 
microorganism  without  submitting  a 
MCAN  under  this  part. 

(c)  A  person  who  processes  a 
microoiganism  identified  in  a  specific 
section  in  subpart  M  of  this  part  for  a 
significant  new  use  of  that 
microorganism  is  not  required  to  submit 
a  MCAN  if  that  person  can  document 
each  of  the  following: 

(1)  That  the  person  does  not  know  the 
specific  microorganism  identity  of  the 
microorganism  being  processed. 

(2)  That  the  person  is  processing  the 
microorganism  without  knowledge  that 
the  microorganism  is  identified  in 
subpart  M  of  this  part. 

(a)(1)  If  at  any  time  after  commencing 
distribution  in  commerce  of  a 
microorganism  identified  in  a  specific 
section  in  subpart  M  of  this  part,  a 
person  who  intends  to  manufacture, 
import,  or  process  a  microorganism 
described  in  subpart  M  of  this  part  and 
intends  to  distribute  it  in  commerce  has 
knowledge  that  a  recipient  of  the 
microorganism  is  engaging  in  a 
significant  new  use  of  that 
microoiganism  designated  in  that 
section  without  submitting  a  MCAN 
under  this  part,  the  person  is  required 
to  cease  supplying  the  microorganism  to 
that  recipient  and  to  submit  a  MCAN  for 
that  microorganism  and  significant  new 
use,  unless  the  person  is  able  to 
document  each  of  the  following: 

(i)  That  the  person  has  notified  the 
recipient  and  EPA  enforcement 
authorities  (at  the  address  in  paragraph 

(d)(l)(iii)  of  this  section),  in  writing 
within  15  working  days  of  the  time  the 
person  develops  Imowledge  that  the 
recipient  is  engaging  in  a  significant 
new  use,  that  the  recipient  is  engaging 
in  a  significant  new  use  without 
submitting  a  MCAN. 

(ii)  That,  within  15  working  days  of 
notifying  the  recipient  as  described  in 
paragraph  (d)(l)(i)  of  this  section,  the 
person  received  from  the  recipient,  in 
writing,  a  statement  of  assurance  that 
the  recipient  is  aware  of  the  terms  of  the 
applicable  section  in  subpart  M  of  this 
part  and  will  not  engage  in  the 
significant  new  use. 

(iii)  That  the  person  has  promptly 
provided  EPA  enforcement  authorities 
with  a  copy  of  the  recipient's  statement 
of  assurance  described  in  paragraph 
(d)(lHii)  of  this  section.  The  copy  must 
be  sent  to  Director,  Office  of 
Compliance  Monitoring  (EN-342), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 


(2)  If  EPA  notifies  the  manufacturer, 
importer,  or  processor  that  the  recipient 
is  engaging  in  a  significant  new  use  after 
providing  the  statement  of  assurance 
described  in  paragraph  (d)(l)(ii)«f  this 
section  and  without  submitting  a  MCAN 
under  this  part,  the  manufacturer, 
importer,  or  processor  shall 
immediately  cease  distribution  to  that 
recipient  until  the  manufacturer, 
importer,  or  processor  or  the  recipient 
has  submitted  a  MCAN  under  this  part 
and  the  MCAN  review  period  has 
ended. 

(3)  If,  after  receiving  a  statement  of 
assurance  from  a  recipient  under 
paragraph  (d)(l)(ii)  of  this  section,  a 
manufacturer,  importer,  or  processor 
has  knowledge  that  the  recipient  is 
engaging  in  a  significant  new  use 
without  submitting  a  MCAN  under  this 
part,  the  manufacturer,  importer,  or 
processor  must  immediately  cease 
distributing  the  microoiganism  to  that 
recipient  and  notify  EPA  enforcement 
authorities  at  the  address  identified  in 
paragraph  (cKlMiii)  of  this  section.  The 
manufacturer,  importer,  or  processor 
may  not  resume  distribution  to  that 
recipient  until  any  one  of  the  following 
has  occurred: 

(i)  The  manufacturer,  importer,  or 
processor  has  submitted  a  MCAN  under 
this  part  and  the  MCAN  review  period 
has  ended. 

(ii)  The  recipient  has  submitted  a 
MCAN  under  this  part  and  the  MCAN 
review  period  has  ended. 

(iii)  Tne  manufacturer,  importer,  or 
processor  has  received  notice  from  EPA 
enforcement  authorities  that  it  may 
resume  distribution  to  that  recipient. 

§725.912  Exemptimis. 

Persons  identified  in  §  §  725.100(c) 
and  725.910  are  not  required  to  submit 
a  MCAN  under  subpart  D  of  this  part  for 
a  microorganism  identified  in  subpart  M 
of  this  part,  unless  otherwise  specified 
in  a  sp^fic  section  in  subpart  M,  if: 

(a)  The  person  submits  a  MCAN  for 
the  microorganism  prior  to  the 
promulgation  date  of  the  section  in 
subpart  M  of  this  part  which  identifie.s 
the  microorganism,  and  the  person 
receives  written  notification  of 
compliance  from  EPA  prior  to  the 
effective  date  of  such  section.  The 
MCAN  submitter  must  comply  with  any 
applicable  requirement  of  section  S{b)  of 
the  Act.  TTie  MCAN  must  include  the 
information  and  test  data  specified  in 
section  5(d)(1)  of  the  Act.  For  purposes 
of  this  exemption,  the  specific  section  in 
subpart  M  of  this  part  which  identifies 
the  microoiganism  and  §  §  725.3, 

725.15,  725.65, 725.70,  725.75,  725.100, 
and  725.900  apply;  after  the  effective 
date  of  the  section  in  subpart  M  of  this 
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part  which  identifies  the 
microorganism,  §§725.105  and  725.910 
apply  and  §  725.920  continues  to  apply. . 
EPA  will  provide  the  MCAN  submitter 
with  written  notification  of  compliance 
only  if  one  of  the  following  occurs: 

(1)  EPA  is  unable  to  make  the  finding 
that  the  activities  described  in  the 
MCAN  will  or  may  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  under  reasonably 
foreseeable  circumstances. 

(2)  EPA  and  the  person  negotiate  a 
consent  order  under  section  5(e)  of  the 
Act,  such  order  to  take  effect  on  the 
effective  date  of  the  section  in  subpart 
M  of  this  part  w'hich  identifies  the 
microorganism. 

(b)  The  person  is  operating  under  the 
terms  of  a  consent  order  issued  under 
section  5(e)  of  the  Act  applicable  to  that 
person.  If  a  provision  of  such  section 
5(e)  order  is  inconsistent  with  a  specific 
signifirnnt  new  use  identified  in  subpart 
M  of  this  part,  abiding  by  the  provision 
of  the  section  5(e)  order  exempts  the 
person  from  submitting  a  MCAN  for  that 
specific  significant  new  use. 

§  725.920  Exports  and  imports. 

(a)  Exports.  Persons  who  intend  to 
export  a  microorganism  identified  in 
subpart  M  of  this  part,  or  in  any 
proposed  rule  which  would  amend 
subpart  M  of  this  part,  are  subject  to  the 
export  notification  provisions  of  section 
12(b)  of  the  Act.  The  regulations  that 
interpret  section  12(b)  appear  at  40  CFR 
part  707. 

(b)  Imports.  Persons  who  import  a 
substance  identified  in  a  specific  section 
in  subpart  M  of  this  part  are  subject  to 
the  import  certification  requirements 
under  section  13  of  the  Act,  which  are 
codified  at  19  CFR  §§12.118  through 
12.127  and  12.28.  The  EPA  policy  in 
support  of  the  import  certification 
requirements  appears  at  40  CFR  part 
707. 

§725.950  Additional  recordkeeping 
requirements  for  reporting  of  significant 
new  uses. 

Persons  submitting  a  MCAN  for  a 
significant  new  use  of  a  microorganism 
must  comply  with  the  recordkeeping 
requirements  of  §725.65.  In  addition, 
the  following  requirements  apply: 

(a)  At  the  time  EPA  adds  a 
microorganism  to  subpart  M  of  this  part, 
the  Agency  may  specify  appropriate 
recordkeeping  requirements.  Each 
manufacturer,  importer,  and  processor 
of  the  microorganism  shall  maintain  the 
records  for  3  years  from  the  date  of  their 
creation. 

(b)  The  records  required  to  be 
maintained  under  this  s^tion  may 
include  the  follow-ing: 


(1)  Records  documenting  the 
information  contained  in  the  MCAN 
submitted  to  the  Agency. 

(2)  Records  documenting  the 
manufacture  and  importation  volume  of 
the  microorganism  and  the 
corresponding  dates  of  manufacture  and 
import. 

(3)  Records  documenting  volumes  of 
the  microorganism  purchased 
domestically  by  processors  of  the 
microorganism,  names  and  addresses  of 
suppliers  and  corresponding  dates  of 
purchase. 

(4)  Records  documenting  the  names 
and  addresses  (including  shipment 
destination  address,  if  different)  of  all 
persons  outside  thp  site  of  manufacture 
or  import  to  whom  the  manufacturer, 
importer,  or  processor  directly  sells  or 
transfers  the  microorganism,  the  date  of 
each  sale  or  transfer,  and  the  quantity  of 
the  microorganism  sold  or  transferred 
on  such  date. 

§  725.975  EPA  approval  of  alternative 
control  measures. 

(a)  In  certain  sections  of  subpart  M  of 
this  part,  significant  new  uses  for  the 
identified  microorganisms  are  described 
as  the  failure  to  establish  and 
implement  programs  providing  for  the 
use  of  either:  specific  measures  to 
control  worker  exposure  to  or  release  of 
microorganisms  which  are  identified  in 
such  sections,  or  alternative  measures  to 
control  worker  exposure  or 
environmental  release  which  EPA  has 
determined  provide  substantially  the 
same  degree  of  protection  as  the 
specified  control  measures.  Persons  who 
manufacture,  import,  or  process  a 
microorganism  identified  in  such 
sections  and  who  intend  to  employ 
ahernative  measures  to  control  worker 
exposure  or  environmental  release  must 
submit  a  request  to  EPA  for  a 
determination  of  equivalency  before 
commencing  manufacture,  import,  or 
processing  involving  the  alternative 
control  measures. 

(b)  A  request  for  a  determination  of 
equivalency  must  be  submitted  in 
writing  to  the  Office  of  Pollution 
Prevention  and  Toxics,  Document 
Control  Officer.  7407,  401  M  St.,  SW., 
Washington.  1E)C  20460:  ATTN:  SNUR 
Equivalency  Determination,  and  must 
contain: 

(1)  The  name  of  the  submitter. 

(2)  The  specific  identity  of  the 
microorganism. 

(3)  The  citation  for  the  specific 
section  in  subpart  M  of  this  part  which 
pertains  to  the  microorganism  for  which 
the  request  is  being  submitted. 

(4)  A  detailed  description  of  the 
activities  involved. 


(5)  The  specifications  of  the 
alternative  worker  exposure  control 
measures  or  environmental  release 
control  measures. 

(6)  An  analysis  justifying  why  such 
alternative  control  measures  provide 
substantially  the  same  degree  of 
protection  as  the  specific  control 
measures  identified  in  the  specific 
section  in  subpart  M  of  this  part  which 
pertains  to  the  microorganism  for  which 
the  request  is  being  submitted. 

(7)  The  data  and  infornntion 
described  in  §  §  725.155  and  725.160  of 
this  part  unless  such  data  and 
information  have  already  l»een 
submitted  to  EPA’s  Office  of  Pollution 
Prevention  and  Toxics. 

(c)  Requests  for  determinations  of 
equivalency  will  be  reviewed  by  EPA 
within  45  days.  Determinations  under 
this  paragraph  will  be  made  by  the 
Director,  or  a  designee.  Notice  of  the 
results  of  such  determinations  will  be 
mailed  to  the  submitter. 

(d)  If  EPA  notifies  the  submitter  under 
paragraph  (c)  of  this  section  tliat  EPA 
has  determined  that  the  alternative 
control  measures  provide  substantially 
the  same  degree  of  protection  as  the 
specified  control  measures  identified  in 
the  specific  section  of  subpart  M  of  this 
part  which  pertains  to  the 
microorganism  for  which  the  request  is 
being  submitted,  the  submitter  may 
commence  manufacture,  import,  or  '' 
processing  in  accordance  with  the 
specifications  for  alternative  worker 
exposure  control  measures  or 
environmental  release  control  measures 
identified  in  the  submitter’s  request, 
and  may  alter  any  corresponding 
notification  to  workers  to  reflect  such 
alternative  controls.  Deviations  from  the 
activities  described  in  the  EPA 
notification  constitute  a  significant  new 
use  and  are  subject  to  the  requirements 
of  this  part. 

§  725.980  Expedited  procedures  for 
issuing  significant  new  use  rules  for 
microorganisms  subject  to  section  5(e) 
orders. 

(a)  Selection  of  microorganisms.  (1)  In 
accordance  with  the  expedited  process 
specified  in  this  section.  EPA  will  issue 
significant  new  use  notification 
requirements  for  each  new 
microorganism  that,  after  MCAN  review 
under  subpart  D  of  this  part,  becomes 
subject  to  a  final  order  issued  under 
section  5(e)  of  the  Act.  except  for  an 
order  that  prohibits  manufacture  and 
import  of  the  microorganism,  unless 
EPA  determines  that  significant  new  use 
notification  requirements  are  not 
needed  for  the  microorganism. 

(2)  If  EPA  determines  that  significant 
new  use  notifications  requirements  are 
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not  needed  for  a  microorganism  that  is 
subject  to  a  final  order  issued  under 
section  5(e)  of  the  Act,  EPA  will  issue 
a  notice  in  the  Federal  Register 
explaining  why  the  significant  new  use 
requirements  are  not  needed. 

(h)  Designation  of  requirements.  (1) 

The  significant  new  use  notification  and 
other  specific  requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  EPA  may  also 
designate  additional  activities  as 
significant  new  uses  which  will  be 
subject  to  notification. 

(2)  Significant  new  use  requirements 
and  other  specific  requirements 
designated  under  this  section  will  be 
listed  in  subpart  M  of  this  part.  For  each 
microorganism,  subpart  M  of  this  part 
will  identify; 

(i)  The  microorganism  name. 

(ii)  The  activities  designated  as 
significant  new  uses. 

(iii)  Other  specific  requirements 
applicable  to  the  microorganism, 
including  recordkeeping  requirements 
or  any  other  requirements  included  in 
the  final  section  5(e)  order. 

(c)  Procedures  for  issuing  significant 
new  use  rules.  (1)  Possible  processes. 
EPA  will  issue  significant  new  use  rules 
under  this  section  by  one  of  the 
following  three  processes:  direct  final 
rulemaking,  interim  final  rulemaking,  or 
notice  and  comment  rulemaking.  EPA 
will  use  the  direct  final  rulemaking 
process  to  issue  significant  new  use 
rules  unless  it  determines  that,  in  a 
particular  case,  one  of  the  other 
processes  is  more  appropriate. 

(2)  Notice  in  the  Federal  Register. 
Federal  Register  documents  issued  to 
propose  or  establish  significant  new 
uses  under  this  section  will  contain  the 
following: 

(i)  The  microorganism  identity  or,  if 
its  specific  identity  is  claimed 
confidential,  an  appropriate  generic 
microorganism  name  and  an  accession 
number  assigned  by  EPA. 

(ii)  The  MCAN  number. 

(iii)  A  summary  of  EPA ’s  findings 
under  section  5(e)(1)(A)  of  the  Act  for 
the  final  order  issued  under  section  5(e). 

(iv)  Designation  of  the  significant  new 
uses  subject  to,  or  proposed  to  be 
subject  to,  notification  and  any  other 
applicable  requirements. 

(v)  Any  modification  of  subpart  M  of 
this  part  applicable  to  the  specific 
microorganism  and  significant  new 
uses. 

(vi)  If  the  Federal  Register  document 
establishes  a  final  rule,  or  notifies  the 
public  that  a  final  rule  will  not  be 
issued  after  public  comment  has  been 


received,  the  document  will  describe 
comments  received  and  EPA’s  response. 

(3)  Direct  final  rulemaking,  (i)  EPA 
will  use  the  direct  final  rulemaking 
procedure  to  issue  a  significant  new  use 
rule,  when  specific  requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  The  Agency  will 
issue  a  final  rule  in  the  Federal  Register 
following  its  decision  to  develop  a 
significant  new  use  rule  under  this 
section  for  a  specific  new 
microorganism. 

(ii)  The  Federal  Register  document 
w'ill  state  that,  unless  written  notice  is 
received  by  EPA  within  30  days  of 
publication  that  som’eone  wishes  to 
submit  adverse  or  critical  comments,  the 
rule  will  be  effective  60  days  firom  the 
date  of  publication.  The  written  notice 
of  intent  to  submit  adverse  or  critical 
comments  should  state  which  SNUR(s) 
wilt  be  the  subject  of  the  adverse  or 
critical  comments,  if  several  SNURs  are 
established  through  the  direct  final  rule. 
If  notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  the  section(s)  of  the 
direct  final  rule  containing  the  SNUR(s) 
for  which  a  notice  of  intent  to  comment 
was  received  will  be  withdrawn  by  EPA 
issuing  a  document  in  the  final  rule 
section  of  the  Federal  Register,  and  a 
proposal  will  be  published  in  the 
proposed  rule  section  of  the  Federal 
Register.  The  proposal  will  establish  a 
30^ay  comment  period. 

(iii)  If  EPA,  having  considered  any- 
timely  comments  submitted  in  response 
to  the  proposal,  decides  to  establish 
notification  requirements  under  this 
section,  EPA  will  issue  a  final  rule 
adding  the  microorganism  to  subpart  M 
of  this  part  and  designating  the 
significant  new  uses  subject  to 
notification. 

(4)  Interim  final  rulemaking,  (i)  EPA 
will  use  the  interim  final  rulemaking 
procedure  to  issue  a  significant  new  use 
rule,  when  specific  Requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  The  Agency  will 
issue  an  interim  final  rule  in  the  Federal 
Register  following  its  decision  to 
develop  a  significant  new  use  rule  for  a 
specific  new  microorganism.  The 
document  will  state  EPA’s  reasons  for 
using  the  interim  final  rulemaking 
procedure. 

(A)  The  significant  new  use  rule  will 
take  effect  on  the  date  of  publication. 

(B)  Persons  will  be  given  30  days  from 
the  date  of  publication  to  submit 
comments. 


(ii)  Interim  final  rules  issued  under 
this  section  shall  cease  to  be  in  effect 
180  days  after  publication  unless, 
within  the  180^ay  period,  EPA  issues 
a  final  rule  in  the  Federal  Register 
responding  to  any  written  comments 
received  during  the  30-day  comment 
period  specified  in  paragraph  (c)(5)(i)(B) 
of  this  section  and  promulgating  final 
significant  new  use  notification 
requirements  and  other  requirements  for 
the  microorganism. 

(5)  Notice  and  comment  rulemaking. 

(i)  EPA  will  use  a  notice  and  comment 
procedure  to  issue  a  significant  new  use 
rule,  when  EPA  is  designating 
additional  activities  which  are  not 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act  as  significant  new 
uses  which  will  be  subject  to 
notification.  EPA  will  issue  a  proposal 
in  the  Federal  Register  following  its 
decision  to  develop  a  significant  new 
use  rule  under  this  section  for  a  specific 
new  microorganism.  Persons  will  be 
given  30  days  to  comment  on  whether 
EPA  should  establish  notification 
requirements  for  the  microorganism 
under  this  part. 

(ii)  If  EPA,  having  considered  any 
timely  comments,  decides  to  establish 
notification  requirements  under  this 
section,  EPA  will  issue  a  final  rule 
adding  the  microorganism  to  subpart  M 
of  this  part  and  designating  the 
significant  new'  uses  subject  to 
notification. 

(d)  Schedule  for  issuing  significant 
new  use  rules.  (1)  Unless  EPA 
determines  that  a  significant  new  use 
rule  should  not  be  issued  under  this 
section,  EPA  will  issue  a  proposed  rule, 
a  direct  final  rule,  or  an  interim  final 
rule  within  180  days  of  receipt  of  a  valid 
notice  of  commencement  under 
§725.190  of  this  part. 

(2)  If  EPA  receives  adverse  or  critical 
significant  comments  following 
publication  of  a  proposed  or  interim 
final  rule,  EPA  will  either  withdraw  the 
rule  or  issue  a  final  rule  addressing  the 
comments  received. 

§  725.984  Modification  or  revocation  of 
certain  notification  requirements. 

(a)  Criteria  for  modification  or 
revocation.  EPA  may  at  any  time  modify 
or  revoke  significant  new  use 
notification  requirements  for  a 
microorganism  which  has  been  added  to 
subpart  M  of  this  part  using  the 
procedures  of  §  725.980.  Such  action 
may  be  taken  under  this  section  if  EPA 
makes  one  of  the  following 
determination^  unless  other 
information  show's  that  the 
requirements  should  be  retained; 
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(1)  Test'  data  or  other  information 
obtained  by  EPA  provide  a  reasonable 
basis  for  concluding  that  activities 
designated  as  significant  new  uses  of  the 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

(2)  EPA  has  promulgated  a  rule  under 
section  4  or  6  of  the  Act,  or  EPA  or 
another  agency  has  taken  action  under 
another  law,  for  the  microorganism  that 
eliminates  the  need  for  significant  new 
use  notification  under  section  5(a)(2)  of 
the  Act. 

(3)  EPA  has  received  MCANs  for  some 
or  all  of  the  activities  designated  as 
significant  new  uses  of  the 
microorganism  and,  after  reviewing 
such  MCANs,  concluded  that  there  is  no 
need  to  require  additional  notice  from 
persons  who  propose  to  engage  in 
identical  or  similar  activities. 

(4)  For  a  microorganism  added  to 
subpart  M  of  this  part  under  §  725.980, 
EPA  has  examined  new  information,  or 
has  reexamined  the  test  data  or  other 
information  supporting  its  finding 
under  section  5(e)(l)(A)(ii)(I)  of  the  Act 
and  has  concluded  that  a  rational  basis 
no  longer  exists  for  the  findings  that 
activities  involving  the  microorganism 


may  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment  required  under  section 
5(e)(1)(A)  of  the  Act. 

(5)  For  a  microorganism  added  to 
subpart  M  of  this  part  under  §  725.980, 
certain  activities  involving  the 
microorganism  have  been  designated  as 
significant  new  uses  pending  the 
completion  of  testing,  and  adequate  test 
data  developed  in  accordance  with 
applicable  procedures  and  criteria  have 
been  submitted  to  EPA. 

(b)  Procedures  for  limitation  or 
revocation.  Modification  or  revocation 
of  significant  new  use  notification 
requirements  for  a  microorganism  that 
has  been  added  to  subpart  M  of  this  part 
using  the  procedures  described  in 
§  725.980  may  occur  either  at  EPA’s 
initiative  or  in  response  to  a  written 
request. 

(1)  Any  affected  person  may  request 
modification  or  revocation  of  significant 
new  use  notification  requirements  for  a 
microorganism  that  has  been  added  to 
subpart  M  of  this  part  using  the 
procedures  described  in  §  725.980  by 
writing  to  the  Director,  or  a  designee, 
and  stating  the  basis  for  such  request. 
The  request  must  be  accompanied  by 


information  sufficient  to  support  the 
request.  All  requests  should  be  sent  to 
the  TSCA  Document  Processing  Center 
(7407),  Room  L-lOO,  U.S. 

Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
ATTN:  Request  to  amend  SNUR. 

(2)  The  Director,  or  a  designee,  will 
consider  the  request,  make  a 
determination  whether  to  initiate 
rulemaking  to  modify  the  requirements, 
and  notify  the  requester  of  that 
determination  by  certified  letter.  If  the 
request  is  denied,  the  letter  will  explain 
why  EPA  has  concluded  that  the 
significant  new  use  notification 
requirements  for  that  microorganism 
should  remain  in  effect. 

(3)  If  EPA  concludes  that  significant 
new  use  notification  requirements  for  a 
microorganism  should  limited  or 
revoked,  EPA  will  propose  the  changes 
in  a  notice  in  the  Federal  Register, 
briefly  describe  the  grounds  for  the 
action,  and  provide  interested  parties  an 
opportunity  to  comment. 

Subpart  M — Significant  New  Uses  for 
Specific  Microorganisms— {Roserved] 

(FR  Doc.  94-21359  Filed  8-31-94;  8:45  am] 
BILLING  CODE  6S60-60-F 
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Interior 

Fish  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting:  Seasons,  Limits, 
and  Shooting  Hours;  Establishment,  Etc.: 
Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  PART  20 
RIN  1018-AA24 

Migratory  Bird  Hunting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
Contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
islands 

agency:  Fish  and  Wildlife  Ser\'ice, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules;  woodcock;  common 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
migratory  game  birds  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons.  Taking 
of  migratory  birds  is  prohibited  unless 
specifically  provided  for  by  annual 
regulations.  This  rule  will  permit  taking 
of  designated  species  during  the  1994- 
95  season. 

EFFECTIVE  DATE:  September  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARL.SQ,  1849  C  Street, 
NW,  Washington,  DC  20240  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 
Regulations  Schedule  for  1994 

On  April  7, 1994,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (59  FR  16762)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  July  21, 1994, 
for  early-season  proposals  and 
September  2, 1994,  for  late-season 
proposals.  On  June  8, 1994,  the  Service 
published  for  public  comment  a  second 
dociunent  (59  FR  29700)  which 
provided  supplemental  proposals  for 
early-  and  late-season  migratory  bird 
hunting  regulations  frameworks.  On 
June  23, 1994,  a  public  hearing  was  held 
in  Washington,  DC,  as  announced  in  the 
April  7  and  June  8  Federal  Registers  to 
review  the  status  of  migratory  shore  and 
upland  game  birds.  Proposed  hunting 
regulations  were  discussed  for  these 
species  and  for  other  early  seasons.  On 
July  12, 1994,  the  Service  published  in 
the  Federal  Register  (59  FR  35566)  a 
third  document  in  the  series  of 


proposed,  supplemental,  and  final 
rulemaking  documents  which  dealt 
specifically  with  proposed  early-season 
frameworks  for  the  1994-95  season.  On 
August  4, 1994,  a  public  hearing  was 
held  in  Washington,  DC,  as  announced 
in  the  April  7,  June  8,  and  July  12 
Federal  Register,  to  review  the  status  of 
waterfowl.  Proposed  hunting 
regulations  were  discussed  for  these  late 
seasons.  On  August  17, 1994,  the 
Service  published  a  fourth  document 
(59  FR  42474)  containing  final 
frameworks  for  early  migratory  bird 
hunting  seasons  from  which  wildlife 
conservation  agency  officials  from  the 
States,  Puerto  Rico,  and  the  Virgin 
Islands  selected  early-season  hunting 
dates,  hours,  areas,  and  limits.  The  fifth 
document  in  the  series,  published 
August  24, 1994  (59  FR  43684),  dealt 
specifically  with  proposed  frameworks 
for  the  1994-95  late-season  migratory 
bird  hunting  regulations.  The  final  rule 
described  here  is  the  sixth  in  the  series 
of  proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
game  bird  hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CFR  20  to  set  himting  seasons,  hours, 
areas,  and  limits  for  moimiing,  white¬ 
winged,  and  white-tipped  doves;  band¬ 
tailed  pigeons;  rails;  moorhens  and 
gallinules;  woodcock;  common  snipe; 
sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
mourning  doves  in  Hawaii;  migratory 
game  birds  in  Alaska,  Puerto  Rico,  and 
the  Virgin  Islands;  and  some  extended 
falconry  seasons. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  “Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14),”  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  The  Service’s  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

In  August  1994,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 


game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 

The  Service’s  biological  opinions 
resulting  from  its  consultation  under 
Section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Regulatory  Flexibility  Act;  Executive 
Order  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  April  7, 
1994  (59  FR  16762),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq)  and  Executive  Order 
12866.  These  included  preparing  an 
Analysis  of  Regulatory  Effects, 
preparing  a  Small  Entity  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act,  and  publishing  a 
summary  of  the  latter.  This  action  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3504. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  and  Territories  would  have 
insufficient  time  to  establish  and 
publicize  the  necessary  regulations  and 
procedures  to  implement  their 
decisions.  The  Service  therefore  finds 
that  “good  cause”  exists,  within  the 
terms  of  5  U.S.C.  553(d)(3)  of  the 
Administrative  Procedure  Act,  and  , 
these  regulations  will,  therefore,  take 
effect  immediately  upon  publication. 

Accordingly,  with  each  conservation 
agency  having  had  an  opportunity  to 
participate  in  selecting  the  hunting 
seasons  desired  for  its  State  or  Territory 
on  those  species  of  migratory  birds  for 
which  open  seasons  are  now  to  be 
prescribed,  and  consideration  having 
been  given  to  all  other  relevant  matters 
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presented,  certain  sections  of  title  50, 
chapter  I,  subchapter  B,  part  20,  subpart 
K,  are  hereby  amended  as  set  forth 
below. 

Authorship 

The  primary  author  of  this  rule  is 
Robert  J.  Blohm  of  the  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 
Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Dated:  August  25, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 


B,  part  20,  subpart  K  is  amended  as 
follows. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act  (July 
3, 1918),  as  amended  (16  U.S.C.  701-711); 
the  Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8, 1978);  as  amended,  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8, 1956),  as  amended,  (16 
U.S.C.  742  a-d  and  e-j). 

Note. — ^The  following  annual  hunting 
regulations  provided  for  by  §§  20.101  through 
20.106  and  20.109  of  50  CFR  20  will  not 
appear  in  the  Code  of  Federal  Regulations 
b^ause  of  their  seasonal  nature. 

2.  Section  20.101  is  revised  to  read  as 
follows: 


§  20.101  Seasons,  limits,  and  shooting 
hours  for  Puerto  Rico  and  the  Virgin 
Islands. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and  hawking  hours  are  one- 
half  hour  before  sunrise  until  sunset. 

Check  commonwealth  regulations  for 
additional  restrictions,  including  area 
descriptions. 

(a)  Puerto  Rico: 


Season  dates 


Doves  and  Pigeons: 

Zenaida,  white-winged,  and  mourning  doves  .  Sept.  3-Oct.  31  . 

Scaly-naped  pigeons .  Sept.  3-Oct.  31  . 

Ducks . Nov.  5-Dec.  19  &  Jan.  14-nJan.  23  . 

Common  Moorhens  .  Nov.  5-Dec.  19  &  Jan.  14-Jan.  23 

Common  Snipe . Nov.  5-Dec.  19  &  Jan.  14-Jan.  23 


Restrictions:  In  Puerto  Rico,  the  season  is  closed  on  the  ruddy  duck,  white-cheeked  pintail.  West  Indian  whistling 
duck,  fulvous  whistling  duck,  masked  duck,  purple  gallinule,  American  coot,  and  Caribbean  coot. 

Closed  areas:  Closed  areas  are  described  in  the  August  17,  1994,  Federal  Register  (59  FR  42474). 


(b)  Virgin  Islands: 


Season  dates 


Zenaida  doves 
Ducks . :.. 


Sept.  1-Sept.  30 
Jan.  1-Jan.  31  .... 


Limits 

I  Possession 


Restrictions:  In  the  Virgin  Islands,  the 
seasons  are  closed  for  ground  or  quail 
doves,  pigeons,  ruddy  duck,  white¬ 
cheeked  pintail.  West  Indian  whistling 
duck,  fulvous  whistling  duPk,  masked 
duck,  and  purple  gallinule. 

Closed  areas:  Ruth  Cay,  just  south  of 
St.  Croix,  is  closed  to  the  hunting  of 
migratory  game  birds. 

3.  Section  20.102  is  to  read  as  follows; 


§  20.1 02  Seasons,  limits,  and  shooting 
hours  for  Alaska. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and  hawking  hours  are  one- 
half  hour  before  simrise  until  sunset. 
Area  descriptions  were  published  in  the 

Daily  Bag  and  Possession  Limits 


August  17. 1994,  Federal  Register  (59 
FR  42474). 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 


Area  seasons 

Dates 

North  Zone . 

Sept.  1-Dec.  16. 

Guif  Coast  Zone  . 

Sept.  1-Dec.  16. 

Southeast  Zone  . 

Sept.  1-Dec.  16. 

Pribilof  &  Aleutian  Is¬ 
lands  Zone. 

Oct.  8-Jan.  22. 

Kodiak  Zone . 

Oct.  8-dan.  22. 

North  Zone . 

Gulf  Coast  Zone 


Common 

snipe 


Sandhill 
cranes  3 
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Daily  Bag  and  Possession  Limits— Continued 


Area 

Ducks’ 

Geese  2 

Brant 

Common 

snipe 

SandhtM 
cranes  3 

Southeast  Zone . . . . 

5-15 

6-12 

2-4 

8-16 

2-4 

Pribilof  and  Aleutian  Islands  Zone  . . . 

5-15 

6-12 

2-4 

8-16 

2-4 

Kodiak  Zone  . . . - . - . 

5-15 

6-12 

2-4 

8-16 

2-4 

’  In  State  Game  Management  Units  (Units)  1-26  (Statewide),  the  basic  bag  limits  may  indude  not  mere  than  2  pintails  daily.  6  in  possession, 
and  1  canvasbacks  daily,  3  in  possession.  In  addition  to  the  b^ic  daily  bag  and  possession  limits,  a  daily  bag  limtt  of  15  arxl  a  possession  limit 
of  30  is  permitted  singly  or  In  the  aggregate  of  the  following  species:  scoter,  kmg  and  common  eider,  oldsquaw,  harlequin  ducks,  and  common 
apd  red-breasted  mer^nsers.  The  season  is  closed  for  Steller's  and  spectacled  eiders.  In  Units  6(0)  and  7,  the  season  (or  harlequin  ducks  will 
be  October  1  through  December  16. 

2  No  more  than  4  daily,  8  in  possession,  may  be  any  combination  of  Carrada  and/or  white-fronted  geese,  except  In  Units  9E  and  18  the  bag 
limits  for  Canada  geese  are  1  daily  arxJ  2  in  possession.  In  Units  5  and  6,  the  taking  of  Canada  geese  is  only  permitted  from  September  21 
through  Decemoer  16.  In  Units  8  arxl  10  (except  Unimak  Islan^,  the  takirig  of  Canada  geese  is  prohibited.  In  Unit  1(C),  the  taking  of  snow 
geese  is  prohibited.  In  Units  1-26  (Statewide),  the  taking  of  Aleutian  Canada  geese  arxl  emperor  geese  is  prohibited. 

2  In  Unit  17,  the  daily  bag  limit  for  sandhill  cranes  is  2  and  the  possession  Nmit  is  4. 


Falconry:  The  total  combined  bag  and 
possession  limit  for  migratory  game 
birds  taken  with  the  use  of  a  falcon 
under  a  falconry  permit  is  3  per  day,  6 
in  possession,  and  may  not  exceed  a 
more  restrictive  limit  for  any  species 
listed  in  this  subsection. 

Special  Tundra  Swan  Season;  In  Unit 
22,  there  will  be  a  tundra  swan  season 
from  September  1  through  October  30 
with  a  season  limit  of  1  tundra  swan  per 
hunter.  This  season  is  by  registration 
permit  only.  Up  to  300  permits  may  be 
issued.  In  Unit  18,  there  will  be  a  tundra 
swan  season  from  September  1  through 


October  31  with  a  limit  of  1  tundra  swan 
per  permit.  More  than  1  permit  per 
season  may  be  issued  to  a  hunter,  with 
issuance  one  at  a  time  upon  filing  a 
harvest  report.  Up  to  500  permits  may 
be  issued. 

4.  Section  20.103  is  revised  to  read  as 
follows: 

§  20.1 03  Seasons,  limits,  and  shooting 
hours  for  doves  and  pigeons. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  himting,  respective  open 
seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 


possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows; 

Shooting  and  hawking  hours  are  one-  ' 
half  hour  before  sunrise  until  sunset 
except  as  otherwise  noted.  Area 
descriptions  were  published  in  the 
August  17, 1994,  Federal  Register  (59 
FR  42474). 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 

(a)  Doves; 

Note. — Unless  otherwise  spedfied,  the 
seasons  listed  below  are  for  mourning  doves 
only. 


1 

_ 1 

Season  dates  | 

Limits  ’ 

Bag 

Possession 

Eastern  Management  Unit 

Alabama; 

North  Zone; 

12  noon  to  sunset  . 

Sept.  17-Oct.  30  &  Dec.  26-Jan.  10 . . 

15 

15 

South  Zone: 

12  noon  to  sunset  . 

Oct.  8-Nov.  25  &  Dec.  26-Jan.  15 

12 

12 

Delaware: 

12  noon  to  surtset . 

Sept.  3-Sept.  24  . 

12 

24 

'h  hour  before  sunrise  to  sunset . 

Oct  17-Ort  2P  K  Doc  12-.lan  14  . 

12 

24 

Florida:  ’ 

Northwest  Zorte: 

12  noon  to  sunset  . 

Sept.  17-Oct.  10  . . . . .  .. 

12 

24 

’/fe  hour  before  sunrise  to  sunset  . 

Nov.  12-Nov.  27  S  Dec.  10-Jan.  8 . 

12 

24 

South  Zone: 

12  noon  to  sunset  . 

OcL  1-Oct.  24  . . . . . . 

12 

24 

’/fe  hour  before  sunrise  to  simset  . . 

Nov.  12-Nov.  27  &  Dec.  10-Jan.  8 . . 

12 

24 

(Georgia: 

Zone  1: 

12  noon  to  sunset  . . . .  i 

12  ' 

24 

’A  hour  before  sunrise  to  sunset  . . 

Sept.  4-Oct.  2  S  Nov.  24-Nov.  26  &  Dec.  10-Jan.  15  ... 

12  1 

24 

Zone  2; 

12  noon  to  sunset  . . . 

24  . . 

12 

24 

’4?  hour  before  surwise  to  sunset  . . 

Sept  25-Oct.  23  &  Nov.  24-Nov.  26  &  Dec.  ICKlan.  15 

12 

24 

IHinois: 

Sunrise  to  sunset . . 

.«U»pl  1-Ocl  .“VI 

15 

30 

Indiana  . . . 

Sept.  1-Oct.  16  &  Nov.  4-Nov.  13  &  Nov.  24-Nov.  27  .. 

15 

30 

Kentucky: 

1 1  a.m.  to  sunset . . . .  . 

Sept  1-Sept  30  &  Oct  8-Oct  31  . 

15 

30 

Surwise  to  sunset . 

Dec.  3-Dec.  8  . . . . 

15 

30 

Louisiana: 

12  noon  to  sunset . . . . 

Sept.  3-Sept.  4  4  Oct.  15-Oct  16  4  Dec.  10-Dec.  11  .. 

15 

30 

’/fe  hour  before  sunrise  to  surrset . 

Sept.  5-Sept.  114  Oct  17-Nov.  6  4  Dec.  12-Jaa  6  .... 

15 

30 
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t 

Season  dates 

Limits 

Bag 

Maryland: 

12  rKX>n  to  sunset _ _ _ _ 

Sept  1-Ort.  22  . 

12 

24 

’/j  hour  before  swrise  to  sunset . ;... 

Nov.  21— Nov.  25  &  Dec.  26-Jan.  7  . 

12 

24 

Mississippi: 

North  Zone . 

Sept.  3-Sept.  25  5  Oct  15-Nov.  13  &  Dec.  2&-v)an.  1  .. 

15 

30 

South  Zone  . . . 

Sept.  24-Oct.  9  &  Nov.  19-Dec.  10  &  Dec.  24-Jan.  14  . 

t  15 

30 

North  Carolina: 

i 

12  rxxjn  to  sunset . . . 

5^pt  3-5?ept  in  . 

12 

24 

"'h  hour  before  sunrise  to  sunset . . .  . 

Sept  11-Oct  1  &  Nov.  21-Nov.  26  &  Dec.  12-dan.  14  . 

12 

24 

Penrrsylvania; 

12  rx)on  to  sunset . . . . . . . 

Sept  1-Oct  8  . . . . . . . . 

12 

24 

’/fe  hour  before  surwise  to  surwet . 

Ort  29-Nnv  9fi 

12 

24 

Rhode  Island: 

12  noon  to  sur^et . . . . . . . . . 

Sept  19-Oct.  2  . 

12 

24 

’A  hour  before  sunrise  to  sunset . . . 

Ort  15-Nov  ?n  A  Dec  1 1 

12 

24 

South  Carolina: 

12  noon  to  sunset . . . r. . 

Sept.  3-Sept  5  . . . . . . 

12 

24 

’/fe  hour  before  sunrise  to  sunset . 

Sept  6-Oct.  8  S  Nov.  19-Nov.  26  8  Dec  20-Jaa  14  ... 

12 

24 

Tennessee: 

1?  noon  tn  fumset . 

.Sept  1  . . . 

15 

30 

’A  hniir  hetore  sunrise  tn  stinset . 

5?ept  ?-.Sepi  97  A  Oct  8-Ort  77  A  Dec.  ?3-dar».  9 . 

15 

30 

Virginia: 

12  noon  to  sunset . . . 

Sept.  3-Sept  30  . . . . . 

12 

24 

hcHir  before  sunrise  to  sunset . 

Oct.  1-Ocl.  29  &  Dec.  26-Jan.  7 . 

12 

24 

West  Virginia: 

12  noon  to  sunset  _  . . . . . . 

55ep».  1  . 

12 

24 

’A  hour  before  sunrise  to  sunset _ _ 

Sept  2-Oct  8  &  Oct  24-Nov.  5  &  Dec.  20-Jaa  7 . 

12 

24 

Central  Management  Unit 


Arkansas  . . . . . - _ _ 

Sept.  3-Sept  25  &  Oct  1-Oct  16  4  Dec  10-Dec.  30  .. 

15 

30 

Colorado  . . . . . . . . 

Sept  1-Oct  30 . . . . . 

15 

30 

Kansas .  .  .  . . 

Sept  1-Oct  30 . . .  . . - 

15 

30 

Missouri  _ _ _ - . . . 

Sept  1-Oct  30 _ _  _ 

15 

30 

Montana  . . . 

5^ept  1-Ort  SO  . 

15 

30 

Nebraska . . , . - . . . , _ _ _ 

5?epl  1-Orl  .30  .  . 

15 

30 

New  Mexico^  . — . 

.Se|k.  1— 51ept  an  K  Dec.  I-Def.  an  . . 

15 

30 

Nnrth  Daknta . . 

Se^  1-Oct  30  . . . . . . 

15 

30 

Oklahoma . . . . _  _ 

5^^.  1-Oct.  an . . 

15 

30 

5^1  ith  Dakota  3  . . 

Sept  1-Oct  21  .  .  .  . . 

15 

30 

Texas:'* 

North  7one  . 

.Sept  1-Oct,  30  . 

15 

30 

Central  Zone . . .  - _  _ _ 

Se^  1-Oct  15  A  Dec.  9f>.Jan.  ft  . . 

15 

30 

South  Zone: 

Spectai  Area . . . . 

5?ept.  9a-Nov.  9  4  Dec  96-Jan  9  . 

15 

30 

ISpeciat  season) . .  . . 

Sept  3-Sept  4  4  Sept  10-Sept  11  . . 

10 

20 

Rernairkfer  of  the  So^itb  7nne  . 

Sept,  23-Nov,  6  4  Dec.  26-Jan.  g . 

15 

30 

Se^  1-Oct  15  ...  . . . . . . 

15 

30 

Western  Management  Unit 


Arizona® . . . . . 

Sept.  1— Sept  11  &  Nov.  21-Jan,  8  . . 

10 

20 

California® _ _  _ _ _ _ _ 

5?epl  1— Se^  1.5  A  Nnv  14-Dec  96  . 

10 

20 

Sept  1— Sept  30  . - . . . 

10 

20 

Nevada®  _ _ - . - . 

Sept  i-5ief^.  an  . 

10 

20 

.Sept  1-.Sept  .30  . . . 

10 

20 

Sept  1— Se^  30  ’  . 

10 

20 

Washinotnn  .  . . . 

Sent.  I-Sent  15  . . . 

10 

20 

Other  Populations 

Hawaii^  _ _ _ 

Nov.  5-Jan.  1  4  Jan.  7-Jaft.  15 _ 

10 

10 

’  In  Florida,  the  daily  bag  Bmit  is  12  mourning  and  white-winged  doves  in  the  aggregate,  ol  which  not  more  than  4  may  be  white-winged  doves. 
The  possession  limit  is  twice  the  dai|y  bag  limit 

2  In  New  Mexico,  the  dai|y  bag  limit  is  15  and  the  possession  limit  is  30  mourning  and  white-wirrged  doves  in  the  aggregate. 

3  In  South  Dakc^,  shooting  hours  are  from  sunrise  to  sunset. 

^  In  Texas,  the  cteHy  bag  limit  is  15  mourning,  white-wiriged,  and  white  tipped  doves  in  the  aggregate,  of  which  no  more  than  6  may  be  while¬ 
winged  doves  and  2  may  be  white-tipped  doves.  Possession  limits  are  twice  the  daily  bag  limit 

During  the  special  season  in  the  Special  While-winged  Dove  Area  of  the  South  Zone,  the  daily  bag  limit  is  10  moumirra,  white-winged,  and 
white-tipped  doves  in  the  aggregate,  of  which  no  FTNxe  than  5  may  be  mourrw^  doves  and  2  may  be  white-tipped  doves.  Possession  kmits  are 
twice  the  daily  bag  limit. 
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5  In  Arizona,  during  September  1  throi^h  11,  the  daily  bag  limit  is  10  mourning  and  white-winged  doves  in  Mie  aggre^te,  of  which  no  more 
than  6  may  be  white-winged  doves.  During  November  21  through  January  8,  the  daily  bag  limit  is  10  mourning  doves.  The  possession  limit  is 
twice  the  daily  bag  limit.  See  State  regulations  for  restrictive  shooting  hours  in  certain  areas. 

^  In  the  areas  of  California  and  Nevada  open  to  white-winged  dove  hunting,  the  daily  bag  limit  is  1 0  and  the  possession  limit  is  20  mourning 
and  white-winged  doves  in  the  aggregate. 

^In  Hawaii,  the  season  is  only  open  on  the  island  of  Hawaii,  The  daily  bag  and  possession  limits  are  10  mourning  and  laced  doves  in  the  ag¬ 
gregate.  Shooting  hours  are  from  one-half  hour  before  sunrise  through  one-half  hour  after  sunset.  Hunting  is  only  permitted  on  weekends  arid 
holidays. 


(b)  Band-tailed  Pigeons: 


Arizona’ . 

California: 

North  Zone  . 
South  Zone 

Colorado’  . 

New  Mexico:  ’ 
North  Zone  . 
South  Zone 

Oregon’  . 

Utah’  . 


Season  dates 


Oct.  12-Oct.  21 


Sept.  1 7-Sept.  25 
Dec.  17-Dec.  25 
Sept.  1-Sept.  30 

Sept.  1-Sept.  20  . 

Oct.  1-Oct.  20 . 

Sept.  15-Sept.  23 
Sept.  1-Sept.  30  . 


Limits 


Bag  Possession 


10 

2 

2 

10 

10 

10 

2 

10 


’  Each  band-tailed  pigeon  hunter  must  have  either  a  band-tailed  pigeon  hunting  permit  or  a  special  bird  permit  stamp  issued  by  the  respective 
State. 


5.  Section  20.104  is  revised  to  read  as 
follows: 

§  20.104  Seasons,  limits,  and  shooting 
hours  for  rails,  woodcock,  and  common 
snipe. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 


seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and  hawking  hours  are  one- 
half  hour  before  sunrise  until  sunset 
except  as  otherwise  noted.  Area 
descriptions  were  published  in  the 


August  17, 1994,  Federal  Register  (59 
FR  42474). 

Check  state  regulations  for  additional 
restrictions,  including  area  descriptions. 

Note. — States  w’ith  deferred  seasons  may 
select  those  seasons  at  the  same  time  they 
select  waterfowl  seasons  in  August.  Consult 
late-season  regulations  for  further 
information. 


Sora  and  Virginia  Rails 

Clapper  and  King  Rails 

Woodcock 

Common  Snipe 

Daily  bag  limit . 

25’  . 

152  . 

8 

Possession  limit  . 

25  ’  . 

302 . 

16 

Atlantic  Flyway 


Connecticut^  . 

Sept.  1-Nov.  9 . 

Sept.  1-Nov.  9 . . . 

Oct.  15— Nov  28 . 

Oct.  15-Nov.  28. 

Delaware  . 

Sept.  1-Nov.  9 . 

Sept.  1-Nov.  9 . 

Oct.  17 — Nov.  5  &  Nov. 

Nov.  21 -Jan.  31. 

21 -Dec.  15. 

Florida  . 

Sept.  1-Nov.  9 . 

Sept.  1  -Nov.  9 . 

Dec.  1 0^an.  23  . 

Nov.  1-Feb.  15. 

Georgia . 

Sept.  7-Nov.  15 . 

Sept.  7-Nov.  15 . 

Dec.  10-dan.  23  . 

Nov.  16-Feb.  28. 

Maine . 

Sept.  1  -Nov.  9 . 

Closed . 

Oct.  1-Nov.  14  . 

Sept.  1-Dec.  16. 

Maryland . 

Sept.  1-Nov.  9 . 

Sept.  1  -Nov.  9 . 

Oct.  24-Nov.  25  &  Dec. 

Sept.  20-Nov.  25  &  Dec. 

12-Dec.  23. 

12-dan.  20. 

Massachusetts  5  . 

Sept.  1-Nov.  9 . 

Closed . 

Deferred . 

Sept.  1-Dec.  16. 

New  Hampshire . 

Closed . 

Closed . 

Oct.  1-Nov.  14  . 

Sept.  25-Nov.  30. 

New  Jersey :  ® 

North  Zone  . 

Sept.  1-Nov.  9 . 

Sept.  1-Nov.  9 . 

Oct.  15-Nov.  18  . 

Oct.  1-dan.  15. 

South  Zone  . 

Sept.  1  -Nov.  9 . 

Sept.  1-Nov.  9 . 

Nov.  7-Dec.  3  &  Dec.  17- 

Oct.  1-Jan.  15. 

Dec.  24. 

New  York  2  . 

Sept.  1-Nov.  9 . 

Closed . 

Oct.  1-Nov.  14  . 

Sept.  1-Dec.  16. 

North  Carolina . 

Sept.  1-Nov.  9 . 

Sept.  1-Nov.  9 . 

Dec.  8-Jan  21  . 

Nov.  14-Feb.  28. 

Pennsylvania  . 

Sept.  1-Nov.  5 . 

Closed . 

Oct.  22-Nnv.  R  .. 

Oct  22-Nnv  26 

Rhode  Island . 

Sept.  12-Nov.  20 . 

Sept.  12-Nov.  20 . 

Oct  15-Nov  28  .  .  . 

1 

12-dan.  5. 

South  Carolina  . 

Sept.  7-Oct.  10  &  Nov.  1- 

Sept.  7-Oct.  10  &  Nov.  1- 

Nov.  23-Dec.  10  &  Dec. 

Nov.  1 1-Feb.  25. 

Dec.  6. 

Dec.  6. 

26-dan  21. 

Vermont . 

Closed . 

Closed . 

Oct.  1— Nov.  14 . 

Virginia  . 

Sept.  12-Nov.  20 . 

Sept.  12— Nov.  20 . 

Oct  31-Nov  26  A  Dec 

Oct.  17-dan.  31. 

21-dan.  7. 

West  Virginia  . 

Sept.  1-Nov.  9 . 

Closed . . . 

Oct.  15-Nov.  28  . 

Sept.  1-Dec.  16. 
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1  Sora  arxl  Virginia  Rails 

Clapper  and  King  Rails 

Woodcock 

Common  Snipe 

Mississippi  Flyway 

Alabama® . 

Arkansas  . . 

Sept  10-Sept.  18  &  Nov. 
21 -Jan.  20. 

Sept.  1-Nov.  9 . . . 

Sept.  10-Sept  18  &  Nov. 
21^an.  20. 

Closed . . . . 

Nov  26-Jaa  29  . 

Nov.  5-Dec.  11  &  Dec. 
31^an.  27. 

Oct.  1-Dec.  4  . 

Nov.  14-Feb.  28. 

Nov.  12-Feb.  26. 

Sept.  10-Dec.  25 

Sept.  1-Dec.  16. 

Sept.  3-Nov.  11. 

Sept  14-Oct  28  &  Nov. 

24->Jan.24. 

Nov.  5-Feb.  19. 

'  Sept.  15-Nov.  14. 

Sept  1-Nov.  4. 

Nov.  14-Feb.  28. 

Sept.  1-Dec.  16. 

Sept.  1-Nov.  26  4  Dec.  5- 
Dec.  24. 

Nov.  14-Feb.  28. 

Deferred. 

Illinois  —  . . 

Sept.  lO-Now.  tft . . 

Closed . . . . 

IrxJiana®  _  . . 

5lepf  1-Nov.  9 . 

Gosed .  _..  - 

Sept,  94-Nov  97 

Iowa  ’0  . . 

Sn^.  3-Nnv.  11  . 

Closed . . . 

Sept.  27-Nov.  20 . 

Kentucky . . . 

Sept  1-Nov.  9 . . 

Closed . . 

Oct.  15-Dec.  18  . 

Louisiana . . . 

Sept.  17-Sepl.  25  &  Nov. 
12-Jan.  11. 

Sept  15-Nov.  4 . . . . 

Sepf.  17-Sept  25  &  Nov. 
12-Jan.  11. 

Closed . . . . 

Nov.  28-Jan.  31  . 

Michigan’’  . . 

Sept.  15-Nov.  14 . 

Minnesota . 

Se^  1-Nov.  4 . . 

Closed _ _ 

Sejit  1— Nov.  4 . 

Mississippi  . . 

Oci.  15-Dec.  23 

Oct  25-Dec.  23  _ 

Nov.  28-Jan.  31  . 

Missouri  . . . . 

!  Sept  1-Nov.  9 . . . 

Closed . . . 

Oct  15-Oec.  18 . . 

Ohio  . . . . . . 

Sept.  1-Nov.  9 . . . 

Gosed . . . 

Sep!  23-Nnv  2fi 

TpnneK<;pA  . 

1  npferred  . . 

Closed  .  j 

Oct  8— Dec.  1 1  . 

Wisconsin . . 

Deferred . 

Closed _  .  ....  ..  .  _ 1 

.r^ept  97-Nov  20 

1  ’■  !  1 

Central  Flyway 

Colorado . . . 

5tepl.  1-Nnv.  9 . 

Gosed _ _ _  _ 

Closed . . 

Sept  1-Dec.  16. 

Sept.  1-Dec.  16. 

Sept.  1-Dec.  16. 

Sept.  1-Dec.  16. 

Deferred. 

Oct  1-Nov.  6  4  Nov.  12- 
Nov.  13  4  Dec.  10-Dec. 
21. 

Oct  1-Jan.  15. 

Sept  1-Oct  31. 

Deferred. 

Sept.  10-Dec.  13. 

Kan<;as  . 

Sept  1-Nov.  9  _ .... 

Closed . . . . 

Oct  8-Dec.  1 1  .  . 

Montana  . 

Cfosed . . . . . 

Gosed . . 

Closed . 

Nebraska _ . 

Sept.  1-Nnw.  9 . 

Gosed . - . .  . 

.«;ept  1.>v-Nnv  18 

New  Mexico . . 

Deferred . . 

Deferred . . . — 

Deferred . 

North  Dakota  ’3  . . 

Closed . . . 

Gosed . . 1 _ 

Gosed _ _ . . . 

Oklahoma  . 

Sept  1— Nov.  9  . 

Closed . 

Nov.  1-Jan.  4  . 

South  Dakota’'* . 

Ck^ed . . . 

Closed . . . 

Closed . 

Tftva.s . 

j  Sept  1-Nov.  9  . , . 

Sept.  1-Nov.  9 _ _ - 

Deferred  . . 

Wyoming  . . . 

j  Sept.  10-Nov.  18 . . . . 

Closed . . . . 

Closed . . . . . 

Pacific  Fhyway 

Colorado . - . 

Sept  1-Nov.  9 . 

ClrLsed . 

Clo.sed . 

Sept  1-Dea  16. 

Sept  17-Jan.  1. 

Sept.  1-Dec.  16. 

Deferred. 

Sept  10-Dec.  13. 

Idaho’® . 

nin.<ted . 

Closed . . . . 

Clo.sed . 

Montana  . . . 

Closed . . 

Clo.sed . . 

Clo-sed . . 

New  Mexico . . 

Deferred  . . . . . 

Deferred . . . . . 

Deferred . . . 

Wvomino  . 

Sent.  10-Nov.  18 . 

Closed . 

Closed ..  _ 

s  r  * 

Note;  For  all  other  States  In  the  Pacific  Flyway,  snipe  seasons  have  been  (teferred  and  no  seasons  are  presented  for  woodcock  and  rails. 

'  The  bag  and  possession  limits  for  sora  and  Virginia  rails  apply  s^ly  or  in  the  aggregate  of  these  species. 

2  All  bag  and  possession  limits  for  clapper  and  king  rails  apply  sir»iy  or  in  the  aggregate  of  the  two  species  and,  unless  otherwise  specified, 
the  limits  are  in  addition  to  the  limits  on  sora  and  Virginia  raHs  in  all  states.  In  Connecti^  Delaware,  Maryland,  New  Jersey,  and  Rhode  Island, 
the  limits  for  clapper  and  kirn  rails  are  10  daily  and  20  in  possession. 

3  In  States  of  the  Atlantic  Flyway,  the  woodcock  b^  lirmt  is  3  daily  arxj  6  in  possession. 

^  In  Connecticut,  the  daily  bag  and  possession  limits  may  not  contain  more  than  1  king  rail. 

3  In  Massachusetts,  the  sora  bag  limit  is  5  daily  and  10  in  possession;  the  Virginia  rail  bag  limit  is  10  daily  and  20  In  possession. 

3  In  New  Jersey,  the  season  for  king  rails  is  closed  by  State  regulation. 

7  In  New  York,  seasons  for  sora  and  Virginia  rails  and  comrrxm  snipe  are  closed  on  Long  Island. 

"In  Alabama,  the  rail  Rmits  are  15  daily  and  15  In  possession,  singly  or  In  the  aggregate. 

B|n  IncRana,  the  sora  arxi  Virginia  rail  limits  are  15  daily  and  15  in  possession,  singly  or  in  the  aggregate. 

^oin  Iowa,  the  limits  for  sora  and  Virginia  rails  are  12  daily  and  24  in  possession. 

In  Michigan,  the  season  opens  cohcurreritty  with  the  duck  season  in  certain  areas. 

In  Nebraska,  the  rail  limits  are  10  daily  and  20  in  possession. 

^3  In  North  Dakota,  the  snipe  season  dates  of  December  10  through  December  21  only  applies  to  the  High  Plains  Unit 
In  South  Dakota,  the  snipe  limits  are  5  daily  and  15  in  possessioa 
’3  In  Idaho,  in  Zone  5,  the  snipe  season  in  October  22,  through  December  19. 


6.  Section  20.105  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§  20.1 05  Seasons,  limits,  and  shooting 
hours  for  waterfowl,  coots,  and  gallinules. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 


seasons  (dates  inclusive),  shooting  and 
hawking  hours,  and  daily  bag  and 
possession  limits  for  the  species 
designated  in  this  section  are  prescribed 
as  follows: 

Shooting  and'hawking  hours  are  one- 
half  hoiu*  before  sunrise  until  sunset, 
except  as  otherwise  noted.  Area 
desc^ptions  were  published  in  the 


August  17, 1994,  Federal  Register  (59 
FR  42474). 

Note. — Stales  with  deferred  seasons  may 
select  those  seasons  at  the  same  time  they 
select  waterfowl  seasons  in  August.  Consult 
late-seasons  regulations  for  further 
information. 

(a)  Common  Moorhens  and  Purple 
Gallinules: 
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Atlantic  Flyway 


Sept.  1-Nov.  9  . 

Sept.  1-Nov.  9  . 

Deferred . 

15 

15 

Sept.1-Nov.  9 . 

15 

Sept.  1-Nov.  9  . . . 

15 

Closed  . 

Sept.  1-Nov.  9  . 

15 

Sept.  1-Nov.  9  . 

15 

Sept.  1-Nov.  5  . 

15 

Oct.  7-Oct.  9  &  Nov.  23-Jan.  7 . 

15 

Sept.  7-Oct.  10  &  Nov.  1-Dec.  6  . 

15 

Deferred . 

Mississippi  Flyway 


Alabama . 

Sept.  10-Sept.  18  &  Nov.  2 1-Jan  20 . 

Arkansas  . 

Sept.  1-Nov.  9  . 

Indiana . 

Sept.  1-Nov.  9  . . . 

Kentucky  . 

Sept.  1-Nov.  9  . 

Louisiana . 

Sept.  17-Sept.  25  &  Nov.  12-Jan  11  . 

Michigan . 

Deferred . 

Minnesota  . 

Deferred . 

Mississippi . 

Oct.  15-Dec.  23  . 

Ohio  . . . 

Sept.  1-Nov.  9  . 

Tennessee  . 

Deferred . 

Wisconsin . 

Deferred . 

Central  Flyway 

Colorado  . 

Deferred . 

New  Mexico  . 

Deferred . 

Oklahoma . 

Sept.  1-Nov.  9  . 

Texas  . 

Sept.  1-Nov.  9  . . . 

Wyoming  . 

Deferred . 

Pacific  Flyway 

All  States . 

Deferred . 

'  The  season  applies  to  common  moorhens  only. 

(b)  Sea  Ducks  (scoter,  eider,  and  oldsquaw  ducks  in  Atlantic  Flyway). 

Within  the  special  sea  duck  areas,  the  daily  bag  limit  is  7  scoter,  eider,  and  oldsquaw  ducks,  singly  or  in  the 
aggregate,  of  which  no  more  than  4  may  be  scoters.  Possession  limits  are  twice  the  daily  bag  limit.  These  limits 
may  be  in  addition  to  regular  duck  bag  limits  only  during  the  regular  duck  season  in  the  special  sea  duck  hunting 


Season  dates 


Connecticut .  Deferred . 

Delaware .  Sept.  24-Jan.  7  ... 

Georgia  .  Deferred . . 

Maine  .  Deferred . . 

Maryland  .  Deferred . 

Massachusetts  . . . ! .  Deferred . 

New  Hampshire  .  Sept.  15-Dec.  30 

New  Jersey .  Oct.  1-Jan.  15  .... 

New  York  .  Oct.  6-Jan.  20  .... 

North  Carolina  . .  Deferred . 

Rhode  Island .  Oct.  1-Jan.  15  .... 

South  Carolina  .  Deferred . 

Virginia . • .  Deferred . 


Note:  Notwithstanding  the  provisions  of  this  Part  20,  the  shooting  of  crippled  waterfowl  from  a  motortxsat  under  power  will  be  permitted  in 
Maine,  Massachusetts,  New  Hampshire,  Rhode  Island,  Connecticut,  New  York,  Delaware,  Virginia  and  Maryland  in  those  areas  described,  delin¬ 
eated,  and  designated  in  their  respective  hunting  regulations  as  special  sea  duck  hunting  areas. 
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(c)  Early  (September)  Duck  Seasons: 

Note. — Unless  otherwise  specified,  the 
seasons  listed  below  are  for  teal  only. 

Season  dates  | 

Limits 

Bag 

1  Possession 

Atlantic  Flyway 

Alabama . 

Sept.  10-Sept.  18  . 

Arkansas  2 . 

Sept.  1 7-Sept.  25  . 

Illinois  2 . 

Sept.  10-Sept.  18  . 

Indiana  2 . 

Iowa;  3 

Sept.  1-Sept.  9  . 

North  Zone . 

Sept.  17-Sept.  19  . 

South  Zone  . 

Closed  . 

Kentucky*  . 

Sept.  14-Sept.  18  . . . 

Louisiana . 

Sept.  17-Sept.  25  . . 

Mississippi . . . 

Sept.  17-Sept.  25  . 

Missouri  2  . 

Sept.  10-Sept.  18  . 

Ohio  2  . 

Sept.  8-Sept.  11  . 

Tennessee*  . 

Sept.  10-Sept.  14  . 

Central  Flyway 


’  In  Florida,  the  daily  bag  limit  is  4  wood  ducks  and  teal  in  the  aggregate.  The  possession  limit  is  twice  the  daily  bag  limit. 

2  Shooting  hours  are  from  sunrise  to  sunset. 

3  In  Iowa,  the  September  season  is  part  of  the  regular  season,  and  limits  will  conform  to  those  set  for  the  regular  season. 

In  Kentucky  and  Tennessee,  the  daily  bag  limit  is  4  wood  ducks  and  teal  in  the  aggregate,  of  which  no  more  than  2  may  be  wood  ducks.  The 
possession  limit  is  twice  the  daily  bag  limit. 


(d)  Special  Early  Canada  Goose 
Seasons: 


Season  dates 

Limits 

Bag 

Possession 

Atlantic  Flyway 

Maryland  . 

Sept.  6-Sept.  15  . 

3  1 

1  6 

•Massachusetts’  . 

Sept.  6-Sept.  15  . 

5 

10 

New  Jersey  . . . 

Sept.  7-Sept.  15  . 

5 

10 

New  York: 

Northern . 

Sept.  6-Sept.  15  . 

3 

6 

Western  . . . 

Sept.  6-Sept.  15  . 

3 

6 

Southeastern  . 

Sept.  6-Sept.  15  . 

3 

6 

North  Carolina  ’ 

Sept.  16-Sept.  30  . 

3 

6 

Pennsylvania; 

Northwestern  Counties  . 

Sept.  1-Sept.  10  . 

3 

6 

Southeastern  Counties  . 

Sept.  1-Sept.  15  . . 

5 

10 

Virginia  . . . 

Sept.  6-Sept.  15  . 

5 

10 

West  Virginia . 

Sept.  1-Sept.  15  . 

3 

6 

Mississippi  Flyway 

Sept.  1-Sept.  15  . 

5 

10 

Sept.  1-Sept.  10  . 

5 

10 

Sept.  1-Sept.  10  . . . 

5 

10 

Sept.  1-Sept.  15  . 

5 

10 

Sept.  3-Sept.  12  . 

4 

8 

Sept.  3-Sept.  15  . 

3 

6 

Indiana’  . 

Michigan: 

Upper  Peninsula  Zone . 

Northern  Lower  Peninsula  Zone 
Southern  Lower  Peninsula  Zone 
Minnesota  2  . 

Ohio  . 


45596  Federal  Register  /  Vol.  59,  No.  169  f  Thursday,  September  1.  1994  /  Rules  and  Regulations 


Season  dates 


Tennessee  ~  . . 

Sept.  10-Sept.  19  . . . 

2 

Wisconsin . . 

Sept.  1-Sept.  2  &  Sept.  6-Sept.  10  . 

5 

Pacific  Flyway 

Oregon;  ’ 

Lower  Columbia  River  Zone . 

Sefrt.  1-Sept.  12  . 

2 

Northwestern  Zor>e . 

Sept.  1-Sept.  12  . 

2 

Washington . 

Sept  1-SepL  12  . . 

3 

Wyoming’  . 

Sept  3-Sept.  5  . 

(^) 

'  State  permit  required. 

2  In  Minnesota,  the  bag  and  possession  limits  for  Canada  geese  will  be  2  and  4,  respectively,  in  the  Fergus  Falls/Benson  Zone  and  Southwest 
Zone. 

3  2  per  season. 

(e)  Regular  Goose  Seasons: 

Note.  Bag  and  possession  limits  will 
conform  to  those  set  for  the  remainder  of  the 
regular  season. 


Zone '  Season  dates 


Mississippi  Flyway 

Michigan  . . . 

Wisconsin  . 

North  . 

Horicon,  Collins . 

Sept.  24-Sept.  30. 

Sept.  24-Sept.  30  &  Sept.  24-Sept.  30. 

'  Consult  State  regulations  for  zone  descriptions. 


7.  Section  20.106  is  revised  to  read  as 
follows: 

§  20.106  Seasons,  limits,  and  shooting 
hours  for  sandhill  cranes. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  shooting  and 


hawking  hours,  and  daily  bag  and 
possession  limits  on  the  species 
designated  in  this  section  are  as  follows: 

Shooting  and  Hawking  hours  are  one- 
half  hour  before  sunrise  until  sunset, 
except  as  otherwise  noted.  Area 
descriptions  wer,e  published  in  the 
August  17, 1994  Federal  Register  (59  FR 
42474). 


CHECK  STATE  REGULATIONS  FOR 
ADDITIONAL  RESTRICTIONS, 
INCLUDING  AREA  DESCRIPTIONS 

Note.  States  with  deferred  seasons  may 
select  those  seasons  at  the  same  time  they 
select  waterfowl  seasons  in  August.  Consult 
late-season  regulations  for  further 
information. 


Pacific  Flyway 


Arizona  3 .  Nov.  4-Nov.  6  &  Nov.  8-Nov.  10  &  Nov.  12-Nov.  14  2  per  season 

&  Nov.  16-Nov.  18. 
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Season  dates 

Limits 

Bag 

Possession 

Montana: 

Special-season  Area  3  . 

Sept.  10-Sept.  11  &  Sept.  17-Sept.  18 . 

1  per  season 

1  per  season 

2  per  season 

2  per  season 

2  per  season 

Utahns*  . 

Sept.  3-Sept.  4  &  Sept.  10-Sept  11  . 

Wyoming: 

Bear  River  Area  3 . . . 

Sept.  3-Sept.  5 . . . 

Salt  River  Area  3 . 

Sept.  3-Sept.  5 . 

Eden-Farson  Area  3  . . 

Sept.  3-Sept.  5 . 

1  . 

’  Each  hunter  participating  in  a  regular  sandhill  crane  hunting  season  must  obtain  and  carry  in  his  possession  while  hunting  sandhill  cranes  a 
valid  Federal  sandhill  crane  hunting  permit  available  without  cost  from  conservation  agencies  in  the  States  where  crane  hunting  seasons  are  al¬ 
lowed.  The  permit  must  be  displayed  to  any  authorized  law  enforcement  official  uponjequest. 

2  Shooting  hours  are  sunrise  to  2:00  p.m. 

3  Hunting  is  by  State  permit  only. 

*  The  seasonal  bag  limit  is  4. 

3  Shooting  hours  are  sunrise  to  sunset. 

®ln  Utah,  the  season  is  open  in  Rich  County  only. 


8.  Section  20.109  is  revised  to  read  as 
follows: 

§  20.109  Extended  seasons,  limits,  and 
hours  for  taking  migratory  game  birds  by 
falconry. 

Subject  to  the  applicable  provisions  of 
the  preceding  sections  of  this  part,  areas 
open  to  hunting,  respective  open 
seasons  (dates  inclusive),  hawking 
hours,  and  daily  bag  and  possession 
limits  for  the  species  designated  in  this 
section  are  prescribed  as  follows: 

Hawking  hours  are  one-half  hour 
before  sunrise  until  sunset  except  as 
otherwise  nof?d.  Area  descriptions  were 
published  in  the  August  17, 1994, 
Federal  Register  (59  FR  42474). 

CHECK  STATE  REGULATIONS  FOR 
ADDITIONAL  RESTRICTIONS, 
INCLUDING  AREA  DESCRIPTIONS. 
Daily  bag  limit 

3  migratory  birds,  singly  or  in  the 
aggregate. 

Possession  limit 

6  migratory  birds,  singly  or  in  the 
aggregate. 

These  limits  apply  to  falconry  during 
both  regular  hunting  seasons  and 
extended  falconry  seasons — unless 
further  restricted  by  State  regulations. 
The  falconry  hag  and  possession  limits 
are  not  in  addition  to  regular  season 
limits.  Unless  otherwise  specified, 
extended  falconry  for  ducks  does  not 
include  sea  ducks  within  the  special  sea 
duck  areas.  Only  extended  falconry 
seasons  are  shown  below.  Many  States 
permit  falconry  during  the  gun  seasons. 
Please  consult  State  regulations  for 
details. 

For  ducks,  mergansers,  coots,  geese, 
and  some  moorhen  seasons;  additional 
season  days  occurring  after  September 
30  will  be  published  with  the  late- 
season  selections.  Some  States  have 
deferred  selections.  Consult  late-season 
regulations  for  further  information. 


Extended  falconry 
dates 

Atlantic  Flyway 

Florida: 

Mourning  and 

white-winged 

doves: 

Northwest 

Oct.  18-Nov.  11  & 

Zone. 

Nov.  28-Dec.  9. 

South  Zone . 

Oct.  25-Nov.  1 1  & 

Nov.  28-Dec.  9  & 

Jan.  9-dan.  15. 

Rails  and  common 

Nov.  10-Dec.  16. 

moorhens. 

Woodcock . 

Nov.  24-Dec.  9  & 

Jan.  24-Mar.  10. 

Maryland: 

Mourning  doves . 

Oct.  23-Nov.  20  & 

Dec.  18-Dec.  25. 

Rails . 

Nov.  10-Dec.  16. 

Woodcock . 

Oct.  5-Oct.  23  & 

Nov.  26-Dec.  1 1  & 

Dec.  24-Jan.  19. 

Pennsylvania: 

Mourning  doves . 

Oct.  10-Oct.  28  & 

Nov.  28-Dec.  18. 

Virginia: 

Doves  . 

Dec.  11-Dec.  25  & 

Jan.  8-dan.  29. 

Rails . 

Dec.  24-Jan.  29. 

Woodcock . 

Nov.  27-Dec.  20  & 

Jan.  8-dan.  29. 

Mississippi  Flyway 

Illinois: 

Mourning  doves . 

Oct.  31 -Dec.  16. 

Rails . 

Nov.  19-Dec.  25. 

Woodcock . 

Sept.  1-Sept.  30  & 

Dec.  5-Dec.  16. 

Indiana: 

Mourning  doves . 

Oct.  1 7-Nov.  3  & 

Jan.  1-dan.  29. 

Woodcock . 

Sept.  1-Sept.  23  & 

Nov.  28-Dec.  16. 

Ducks,  mergansers. 

and  coots:  ’ 

North  Zone  . 

Sept.  25-Sept.  30. 

Iowa: 

Ducks,  mergansers. 

and  coots:  ’ 

North  Zone  . 

Sept.  20-Sept.  30. 

Extended  falconry 
dates 

South  Zone . 

Michigan: 

Sept.  17-Sept.  30. 

Rails,  snipe,  and 

Sept.  7-Sept.  14  & 

woodcock. 

Nov.  15-Dec.  22. 

Ducks,  mergansers, 
coots,  and 
tjioorhensL 
Minnesota: 

Sept.  7-Sept.  30. 

Rails,  snipe,  and 
woodcock. 

Nov.  5-Dec.  16. 

Ducks,  mergansers, 
coots,  and 
moorhens  ’ . 
Missouri: 

Sept.  1-Sept.  30. 

Mourning  doves . 

Wisconsin: 

Oct.  31 -Dec.  16. 

Rails,  snipe, 
moorhens,  and 
gallinulesL 

Sept.  1-Sept.  30. 

Woodcock . 

Ducks,  mergansers, 
and  coots:  ’ 

Sept.  1-Sept.  16. 

North  Zone  . 

Sept.  1-Sept.  30. 

South  Zone . 

Sept.  15-Sept.  30. 

Central  Flyway 


Colorado: 

Ducks,  mergansers 

Sept.  1-Sept.  2  & 

and  coots’. 

Sept.  12-Sept.  30. 

Montana:  2 

Ducks,  mergansers. 

Sept.  10-Sept.  30. 

and  coots’. 

New  Mexico: 

Doves  . 

Oct.  1-Nov.  6  &  Nov. 

.  Band-tailed  pi¬ 
geons:  ' 

North  Zone  . 

30  &  Dec.  31 -dan. 
8. 

Sept.  21-Dec.  16. 

South  Zone . 

Oct.  21-dan.  15. 

Sandhill  cranes: 
Regular  Sea- 

Jan.  16-dan.  29. 

son  Area. 
North  Dakota: 

Ducks,  mergansers. 

Sept.  1-Sept.  30. 

coots,  and  snipe’. 
Oklahoma: 

Ducks,  mergansers, 
and  coots:  ’ 

High  Plains  . 

Sept.  1 9-Sept.  30. 
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Extended  falconry 
dates 

South  Dakota: 

Ducks,  mergansers, 
and  coots  *. 

Texas: 

Sept.  4-Sept.  30. 

Mournirkg  arxl 
white-winged 
doves. 

Nov.  14-Dec.  20. 

Rails  and  galtinules 
Wyoming: 

Nov.  14-Dec.  20. 

Rails . - . — 

Sept.  1-Sept.  9. 

Ducks,  mergansers, 
and  coots’. 

Sept.  1-Sept.  30. 

Pacific  Fiyway 

Arizona: 

Doves  . 

Sept.  12-Oct.  28. 

Ducks  and  mergan- 

sers:  ’ 

North  Zone  . 

Sept.  1-Oct.  6. 

k- 

1-- 


t: 


(H- 

w 


Extended  falconry 
dates 

Colorado: 

Ducks,  mergansers. 

I 

Sept.  17-Sept.  30. 

and  coots’. 

Idaho: 

Mouring  Doves  . 

Oct.  1-Nov.  30  & 

Ducks,  mergansers. 

Feb.  23-Mar.  10.  ’ 
Sept  1-Oct.  2. 

and  coots  ’. 

Geese: 

Zones  1-4 _ 

Sept.  l-Sept.  7. 

Zoqp  5 . 

SejDt.  1-Sept.  14. 

New  Mexico: 

Doves  . 

Oct.  1-Nov.  6  &  Nov. 

Band-tailed  pi¬ 
geons: 

North  Zone  _... 

30  &  Dec.  31 -Jan. 
8. 

Sept  21 -Dec.  16. 

South  Zone . 

Oct  21 -Jan.  15. 

Oregon:  3 

Mourning  doves . 

Oct  1-Dec.  16. 

Extended  falconry 
dates 

Band-tailed  pigeons 

Utah: 

Sept.  1-Sept.  14  & 
Sept  24-Dec  16. 

Mourning  doves 
and  band-tailed 
pigeons. 

Oct.  1-Oec.  16. 

Washington: 

Mourning  doves . 

Wyoming: 

Oct  1-Dec.  31. 

Rails  and  snipe . 

Sept.  1-Sept  9. 

Ducks,  mergansers, 
and  coots’. 

Sept  1-Sept.  30. 

’Additional  days  occurring  after  Sept.  30 
will  be  published  with  the  l^e-season  selec¬ 
tions. 

2  In  Montana  and  New  Mexico,  the  bag  limit 
is  2  and  the  possession  limit  is  6. 

3  In  Oregon,  no  more  than  1  pigeon  daily  in 
bag  or  possession. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  172 
[OPP-60668B;  FRL-4752-7] 

RIN  2070-AB77 

Microbial  Pesticides;  Experimental  Use 
Permits  and  Notifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  notice  promulgates  an 
amendment  to  the  experimental  use 
permit  (EUP)  regulations  for  pesticides 
that  was  proposed  on  January  22,  1993. 
These  regulations  clarify  the 
circumstances  under  which  an  EUP  is 
presumed  not  to  be  required  and 
implement  a  screening  procedure  that 
requires  notification  to  EPA  before 
initiation  of  small-scale  testing  of 
certain  microbial  pesticides.  This 
notification  scheme  implements 
provisions  of  the  EPA  policy  statement 
published  in  the  Federal  Register  of 
June  26, 1986,  with  modihcations. 

DATES:  This  final  rule  is  effective 
October  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Evert  K.  Byington,  Chief,  Science 
Analysis  and  Coordination  Staff, 
Environmental  Fate  and  Effects  Division 
(7507C),  Environmental  Protection 
Agency,  401  M  St.,  S\V.,  Washington, 

DC  20460.  Office  location  and  telephone 
number:  Rm.  1016A,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 

Arlington.  VA.  (703-305-6307). 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA),  7  U.S.C. 
136c,  and  40  CFR  part  172  provide  for 
issuance  by  the  Agency  of  experimental 
use  permits  (EUPs)  for  the  testing  of 
new  pesticides  or  new  uses  of  existing 
pesticides.  Such  permits  are  generally 
issued  for  large-scale  testing  of 
pesticides. 

Large-scale  tests  under  40  CFR  part 
172  include  any  terrestrial  application 
on  a  cumulative  total  of  more  than  10 
acres  of  land  or  any  aquatic  application 
on  more  than  1  surface  acre  of  water. 
EPA  has  generally  presumed  that  testing 
on  up  to  10  acres  of  land  or  1  surface 
acre  of  water  (“small-scale  test”)  would 
not  require  EUPs.  However,  the  Agency 
believes  that  small-scale  tests  in  the 
environment  with  some  microbial 
pesticides  may  pose  sufficiently 
different  risk  considerations  from 
conventional  chemical  pesticides  that  a 
closer  evaluation  at  the  small-scale 
testing  stage  may  be  warranted. 


Therefore,  the  Agency  is  amending  40 
CFR  part  172  to  require  notification 
before  initiation  of  small-scale  testing  in 
the  environment  of  certain  microbial 
pesticides  so  that  EPA  may  determine 
whether  these  tests  should  be  conducted 
under  an  EUP.  This  rule  codifies  the 
notification  provisions  of  the  Agency’s 
policy  statement  of  June  26, 1986  (51  FR 
23302),  with  modifications. 

I.  Authority  and  Background 
A.  Statutory  and  Regulatory  Authority 

These  regulations  are  promulgated 
under  sections  3(a),  5,  8,  and  25  of 
FIFRA.  Section  5  governs  the  issuance 
of  EUPs;  section  3(a),  7  U.S.C.  136a(a), 
allows  the  Agency  to  regulate 
unregistered  pesticides  that  are  not 
subject  to  an  EUP  in  order  to  prevent 
unreasonable  adverse  effects  on  the 
environment;  section  8,  7  U.S.C.  136f, 
gives  the  Agency  authority  to  require 
recordkeeping;  and  section  25,  7  U.S.C. 
136w,  gives  EPA  the  authority  to  issue 
regulations  and  to  exempt  pesticides 
from  regulation  under  FIF^. 

Section  5  of  FIFRA  provides  that  any 
person  wishing  to  test  a  pesticide  may 
apply  for  an  EUP.  As  stated  in  the 
preamble  proposing  the  issuance  of  the 
original  regulations  under  section  5  (39 
FR  11306,  March  27,  1974),  “The 
purpose  behind  section  5  is  to  facilitate 
the  generation  of  data  necessary  to 
support  an  application  for  registration 
under  section  3  and  yet  provide 
sufficient  regulatory  control  to  prevent 
adverse  environmental  effects.”  An  EUP 
issued  pursuant  to  section  5  authorizes 
limited  use  of  a  pesticide  on  a  limited 
number  of  acres,  under  specific  and 
controlled  conditions,  to  develop  the 
necessary  data. 

EPA  will  issue  an  EUP  only  if 
issuance  of  such  a  permit  will  not  cause 
unreasonable  adverse  effects  on  the 
environment.  Similarly,^EPA  may 
revoke  an  existing  EUP  if  it  determines 
that  the  terms  and  conditions  of  the 
permit  are  inadequate  to  avoid 
unreasonable  adverse  effects,  7  U.S.C. 
136c;  40  CFR  172.10.  Section  2(bb)  of 
FIFRA,  7  U.S.C.  136(bb),  defines 
“unreasonable  adverse  effects  on  the 
environment”  as  “any  unreasonable  risk 
to  man  or  the  environment,  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  use 
of  [the]  pesticide.” 

When  the  EUP  regulations,  40  CFR 
part  172,  were  originally  promulgated 
(40  FR  18782,  April  30, 1975),  the 
Agency  recognized  that  the 
development  of  an  effective  pesticide, 
culminating  in  registration,  is  a  multi¬ 
stage  process  that  warrants  a  scaling  in 
the  level  of  oversight  by  EPA.  EPA 


therefore  set  forth  procedures  that 
would  “, .  .place  experimental  programs 
under  reasonable  constraints  without 
imposing  burdens  unrelated  to  needed 
protection  of  human  health  and  the 
environment”  (39  FR  11307,  March  27, 
1974).  The  final  regulations  included  a 
presumption  that  EUPs  would  not  be 
required  for  most  small-scale  tests  (40 
CFR  172.3).  However,  the  regulations 
also  explicitly  recognized  that  a  wide 
variety  of  testing  situations  may  arise 
and  that  a  flexible  regulatory  approach 
is  needed  to  deal  with  these  situations. 

B.  Historical  Development 

The  Agency  recognizes  that  there  has 
been  a  long  history  of  safe  use  of 
microbial  pesticides.  With  respect  to 
small-scale  testing  of  most  microbial 
pesticides,  the  Agency  believes  that  the 
likelihood  that  such  tests  will  result  in 
significant  adverse  impacts  on  human 
health  or  the  environment  is  sufficiently 
low  that  Agency  oversight  is 
unnecessary.  Thus,  the  Agency  believes 
that,  in  most  instances,  small-scale  tests 
with  microbial  pesticides  should 
continue  to  be  excluded  from  the 
requirement  for  an  EUP. 

However,  since  the  issuance  of  the 
original  EUP  regulations,  new  and 
different  microbial  pesticides  have  been 
developed  that  warrant  a  closer  review 
before  being  excluded  from  the  EUP 
requirements  at  the  small-scale  testing 
stage.  In  amending  the  EUP  regulations, 
the  Agency’s  goal  is  to  set  forth  a  system 
that  focuses  on  the  characteristics  and 
risks  of  the  product,  protects  human 
health  and  the  environftient,  establishes 
a  screening  mechanism  that  does  not 
unduly  impede  potentially  beneficial 
research,  and  is  designed  to 
accommodate  rapid  advances  in 
biotechnology. 

In  1984,  EPA  issued  an  interim  policy 
statement  entitled  “Microbial 
Pesticides;  Interim  Policy  on  Small- 
Scale  Field  Testing”  (49  FR  40659, 
October  17, 1984).  This  statement 
announced  that  the  presumption  in  the 
1975  EUP  regulations  (40  CFR  172.3) 
would  not  automatically  apply  to  tests 
using  genetically  altered  and 
nonindigenous  microbial  pesticide 
products  and  that  the  Agency  should  be 
notified  before  initiation  of  any  such 
testing.  Since  1984,  the  Agency  has  used 
this  notification  scheme  to  evaluate 
small-scale  tests  involving  genetically 
altered  and/or  nonindigenous  microbial 
pesticides  for  possible  risk  to  human 
health  or  the  environment  and  to 
determine  whether  EUPs  would  be 
required  before  the  tests  could  be 
initiated. 

Subsequent  to  publication  of  the 
Interim  Policy,  this  same  basic  position 
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was  published  for  conunent  in  EPA’s 
section  of  the  Office  of  Science  and 
Technology  Policy  (OSTP)  “Proposal  for 
a  Coordinated  Framework  for 
Regulation  of  Biotechnology”  (49  FR 
50856,  December  31, 1984).  The  final 
OSTP  statement  of  policy  was  published 
on  June  26. 1986  (51  FR  23302,  Jime  26, 
1986).  In  the  1986  Policy  Statement,  the 
Agency  stated  its  intention  to  codify  the 
major  elements  of  the  notification 
procedure  in  the  EUP  regulations  (40 
CFR  part  172). 

EPA  pubhshed  a  proposal  to  amend 
its  EUP  regulations  on  January  22, 1993 
(58  FR  5878).  The  proposal  reflected 
changes  in^the  1986  Policy  position 
made  in  response  to  pubUc  comments, 
the  recommendations  of  the  FIFRA 
Scientific  Advisory  Panel  (SAP)  and  the 
EPA  Biotechnology  Science  Advisory 
Committee  (BSAC),  and  Federal 
biotechnolow  policy  statements. 

Specifically  influencing  the  Agency’s 
proposal  were  the  “Principles  for 
Federal  Oversight  of  Biotechnology: 
Planned  Introduction  into  the 
Environment  of  Organisms  vdth 
Modified  Hereditary  Traits”  (55  FR 
31118),  and  the  policy  announcement 
(57  FR  6753)  entitled  “Exercise  of 
Federal  Oversight  Within  Scope  of 
Statutory  Authority:  Planned 
Introductions  of  Biotechnology  Products 
Into  the  Environment.” 

Tlie  Agency  received  19  comments  in 
lesponse  to  the  notice  of  proposed 
rulemaking  pubhshed  on  January  22, 
1993  (58  FR  5878).  These  commeiits 
were  received  from  trade  associations, 
business  firms,  public  interest  groups, 
scien’.ific  researchers.  State  and  Federal 
age.ncies,  and  others.  Unit  IV  of  this 
^  preamble  summarizes  and  responds  to 
the  significant  issues  raised  in  these 
comments. 

II.  Summary  of  Proposed  Rule 

The  proposed  rule  set  out  a  scheme 
for  codifying  the  Agency  procedure, 
under  which  EPA  has  been  operating 
from  1984,  of  screening  planned  small- 
scale  tests  to  evaluate  the  potential  for 
adverse  effects  on  human  health  or  the 
environment  and  allowing  EPA  to 
determine  whether  an  EUP  would  be 
required  for  the  test.  The  proposed  rule 
added  a  Subpart  C,  “Notification  for 
Certain  Genetically  Modified  Microbial 
Pesticides,”  to  the  existing  EUP 
regulations  (40  CFR  part  172).  The 
Agency  proposed  that  its  review  of  a 
notification  would  be  completed  within 
90  days.  At  the  conclusion  of  the 
review,  the  Agency  could  make  one  of 
the  following  determinations:  Approve 
the  test  without  requiring  an  EUP; 
approve  the  test  without  requiring  an 
EUP  as  long  as  certain  modifications  in 


the  proposed  test  plan  are  incorporated; 
require  additional  information;  require 
an  EUP  for  the  test;  or  disapprove  the 
test  because  of  the  potential  for 
unreasonable  adverse  effects. 

The  proposed  rule  requested 
comment  on  two  options  (Options  1  and 
3)  for  defining  which  microbial 
pesticides  would  be  subject  to  the 
notification  requirement.  A  third  option 
was  also  discussed  (Option  2),  but  only 
for  illustrative  and  comparative 
purposes.  The  Agency’s  goal  in  setting 
forth  these  options  was  to  discuss 
alternative  approaches  to  identifying 
those  microbial  pesticides  having  the 
greatest  potential  to  pose  risks,  or  those 
where  sufficient  information  and 
knowledge  are  lacking  about  the 
potential  risk  when  the  microbial 
pesticide  is  introduced  into  the 
environment.  In  the  proposal,  EPA 
indicated  its  preference  for  Option  1. 

Under  Option  1,  the  Agency  proposed 
that  the  Agency  be  notified  before 
initiation  of  small-scale  testing  with 
microbial  pesticides  “whose  pesticidal 
properties  have  been  enhanced  or 
Imparted  by  the  introduction  of  genetic 
material  that  has  been  deliberately 
modified.”  Key  terms  in  Option  1  were 
defined  as  follows: 

1.  “Deliberately  modified”  means  the 
directed  addition,  rearrangement,  or 
removal  of  a  nucleotide  sequence(s)  to 
or  from  genetic  material. 

2.  “Introduction  of  genetic  material” 
means  the  movement  of  a  nucleotide 
sequence(s)  into  a  microorganism, 
regardless  of  the  technique  used. 

3.  “Pesticidal  property”  means  a 
characteristic  exhibited  by  a 
microorganism  that  contributes  to  the 
intentional  use  of  the  microorganism  to 
prevent,  destroy,  repel,  or  mitigate  a 
pest  or  to  act  as  a  plant  regulator, 
defoliant,  or  desiccant. 

In  Option  3,  EPA  proposed 
notification  for  “Indigenous  microbial 
pesticides  for  which  specific  j>esticidal 
activities  have  been  created  or  increased 
by  deliberate  processes  or  techniques.” 

Under  Option  3,  notification  would 
not  be  required  for  microbial  pesticides 
whose  pesticidal  activities  have  been 
increased,  but  which  are  unlikely  to 
pose  a  greater  risk  in  the  test  site 
environment,  in  terms  of  increased  host 
range,  competitiveness,  survivabiUty,  or 
genetic  mobility,  compared  to  the 
microorganism(s)  from  which  they  were 
derived,  and  notification  would  not  be 
required  for  microorganisms  whose 
phenotyp>e  has  been  changed  only  by 
the  microorganism’s  introduction  into  a 
new  environment,  but  which  are 
unlikely  to  pose  a  greater  risk  in  the  test 
site  environment  resulting  from  an 


increase  in  host  range,  competitiveness, 
survivability,  or  genetic  mobility. 

Key  terms  used  in  Option  3  were 
defined  as  follows: 

1.  “Pesticidal  activities,”  for  the 
purpose  of  this  option,  means  hazard 
characteristics  expressed  by  the 
microorganism,  which  is  the  active 
ingredient,  that  prevent,  repel,  destroy, 
or  mitigate  a  pest  or  act  as  a  plant 
growth  regulator,  defoliant,  or  desiccant 
through  toxin  production,  infectivity, 
pathogenicity,  or  virulence.  Pesticidal 
activities  do  not  include  non-cytotoxic 
modes  of  action  such  as  those  brought 
about  by  niche  exclusion,  substrate 
competition,  or  nutrient  sequestration. 

2.  “Created”  means  the 
microorganism  has  been  given  a 
pesticidal  activity  that  is  not  part  of  the 
normal  genetic  complement  of  the 
species  in  nature. 

3.  “Increased  pesticidal  activity” 
means  an  augmentation  of  a  pesticidal 
activity  that  can  be  shown  to  be  part  of 
the  normal  genetic  complement  of  the 
sp>ecies  in  nature. 

4.  “Deliberate  processes  or 
techniques”  means  the  intentional 
movement  of  the  microorganism  to  a 
new  environment  or  a  change  in  the 
genetic  information  of  the 
microorganism  resulting  from  natural 
breeding,  selection  for  spontaneous 
mutations,  chemical  or  physical 
mutagenesis,  transduction, 
transformation,  conjugation,  cell  fusion, 
recombinant  DNA  or  other  genetic 
manipulations.  * 

5.  “Test  site  environment”  means  the 
immediate  test  site  and  the  area 
surrounding  the  test  site  to  which  the 
microorganism  or  its  genetic  material 
may  reasonably  be  expected  to  be 
dispersed. 

6.  “Genetic  mobility”  means  the 
horizontal  movement  (i.e.,  fi'om  the 
genome  of  one  species  to  the  genome  of 
another]  of  genetic  material. 

The  Agency  also  requested  comment 
on  specific  administrative  aspects  of 
implementation  of  the  scope  of 
coverage. 

Under  any  option,  the  Agency 
proposed  to  no  longer  require 
notifications  for  any  naturally  occurring 
nonindigenous  microbial  pesticides. 
EPA  based  its  decision  on  its  experience 
since  1984  with  the  assessment  of  these 
types  of  microbial  pesticide  products  at 
the  small-scale  testing  stage  and  its 
belief  that  continued  imposition  of  the 
notification  requirement  for  these 
microbial  pesticides  would  constitute 
unnecessary  duplicative  oversight  of 
research  and  development  with  that  of 
the  U.S.  Department  of  Agriculture 
Animal  and  Plant  Health  Inspection 
Service  (USDA/ APHIS). 
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The  proposed  rule  also  provided,  at 
§  172.45,  that  testing  conducted  in  a 
facility  with  adequate  containment  and 
inactivation  controls  would  not  be 
subject  to  the  notification  requirement. 
Responsibility  for  selection  and  use  of 
adequate  containment  and  inactivation 
controls  would  lie  with  the  researcher 
or  institution  conducting  the  test. 

The  proposed  rule  contained  a 
discussion  of  the  kinds  of  data  and 
information  to  be  submitted  in  a 
notification  at  §  172.48.  Procedures  for 
claiming  data  and  information  provided 
to  the  Agency  in  a  notification  as 
confidential  business  infonnation  (CBl) 
were  proposed  in  §  172.46(d). 

A  mechanism  for  designating,  in  the 
future,  generic  exemptions  from  the 
requirement  for  notification  prior  to 
testing  at  the  small-scale  stage  was 
proposed  at  §  172.52.  Using  this 
mechanism,  certain  subgroups  of 
microbial  pesticides,  otherwise  subject 
to  notification  would,  on  the  basis  of 
scientific  knowledge  and  experience,  be 
added  to  a  list  of  exemptions  from  the 
notification  requirement. 

The  Agency  also  proposed  to  revise 
§  172.3  to  clarify  its  rationale  for 
presuming  that  an  EUP  is  not  required 
prior  to  small-scale  testing  with  most 
pesticides.  The  Agency  would  modify 
the  language  of  the  rule  to  clarify  that 
the  determination  of  whether  an  EUP  is 
required  is  based  on  risk  considerations, 
rather  than  on  a  definitional 
presumption  about  whether  the 
substance  is  a  pesticide.- Whether  a 
substance  is  a  pesticide,  and  therefore 
under  the  jurisdiction  of  FIFRA,  is 
governed  by  the  definition  in  section 
2(u)  of  FIFRA:  whether  a  pesticide 
should  be  regulated  under  FIFRA  is 
governed  by  risk/benefit  considerations. 

EPA  proposed,  at  §§  172.57  and 
172.59,  means  to  address  situations 
where  small-scale  tests  covered  in 
Subpart  C  result  in  unanticipated  and 
untoward  effects.  Section  172.57  w-as 
proposed  to  address  situations  where  a 
person  using  a  microbial  pesticide  in 
small-scale  testing  obtains  information 
concerning  the  potential  for 
unreasonable  adverse  effects.  This 
section  would  require  a  person  to 
submit  such  information  to  EPA  within 
30  days  so  that  the  Agency  could 
evaluate  the  information  and  take  any 
necessary  action  to  minimize  the 
potential  for  adverse  effects.  In 
situations  where  threat  of  harm  to 
human  health  or  the  environment  is 
immediate  and  serious,  §  172.59(a)  sets 
out  the  manner  in  which  EPA  would  act 
immediately  to  prevent  adverse  impacts. 

The  provisions  set  forth  in  proposed 
Subpart  C  §§  172.43  through  172.59  for 
the  review  of  small-scale  tests  of  certain 


microbial  pesticides  would  not  affect 
the  already  established  Agency 
procedures  for  the  review  of  pesticides 
for  EUPs  or  for  registration  purposes. 

III.  Sununary  of  Final  Rule 

The  Agency  has  determined  that 
Option  1  of  the  proposed  rule  provides 
a  scope  of  coverage  which  best 
addresses  potential  risks  presented  by 
certain  categories  of  small-scale  testing 
with  microbial  pesticides.  It  does  so  by 
focusing  the  notification  requirement  on 
tests  involving  microbial  pesticides  with, 
the  potential  for  presenting  new  and 
different  hazards  or  exposures  to 
humans  or  the  environment  on  the  basis 
of  simple  and  directly  addressable 
criteria  that  form  the  scope  definition. 
This  final  rule  significantly  reduces  the 
number  of  notifications  that  will  be  sent 
to  EPA  relative  to  existing  EPA  policy. 
Thus.  Option  1  as  it  appears  in  the 
proposed  rule  will  become  part  of 
Subpart  C  to  be  added  to  the  existing 
EUP  regulations  in  40  CFR  part  172. 

In  the  proposed  rule,  EPA  provided  a 
rationale  for,  and  requested  comment 
on,  the  scientific  merit  of  adding  a 
categorical  exemption  to  proposed 
Option  1  for  microorganisms  modified 
solely  by  rearrangement  or  deletion  of 
nucleotide  sequences  within  a  single 
genome.  Public  comment  supported  this 
approach.  Thus,  at  §  172.45(d)  of  the 
regulatory  text,  EPA  specifically 
exempts  a  category  of  microbial 
pesticides  otherwise  captured  by  the 
scope  of  the  requirements,  by  adding  the 
following  language. 

“Microbial  pesticides  resulting  from 
deletions  or  rearrangements  within  a 
single  genome  that  are  brought  about  by 
the  introduction  of  genetic  material.” 

Key  terms  are  defined  as  follows: 

1.  “Single  genome”  means  the  sum 
total  of  chromosomal  and 
extrachromosomal  genetic  material  of  an 
isolate  and  any  descendants  derived 
under  axenic  culture  conditions  from 
that  isolate. 

2.  “Microbial  pesticides  resulting 
from  rearrangements”  means  microbial 
pesticides  resulting  from  translocations 
or  inversions. 

With  regard  to  nonindigenous 
microbial  pesticides,  the  Agency, 
through  discussions  with  USDA/APHIS 
and  its  own  investigations,  has  not  been 
able  to  identify  any  category  of 
nonindigenous  microorganisms 
potentially  used  as  a  pesticide  that  are 
not  covered  by  APHIS  authorities. 
However,  in  response  to  public 
comment.  Subpart  C  contains,  in 
§  172.45(c),  a  provision  that  EPA  require 
notifications,  at  the  small-scale  testing 
stage,  for  nonindigenous  microbial 
pesticides  that  have  not  been  acted 


upon  by  USDA  (i.e.,  either  by  issuing  or 
denying  a  permit  or  determining  that  a 
permit  is  unnecessary;  or  a  permit  is  not 
pending  with  USDA). 

In  the  final  rule,  testing  conducted  in 
a  facility  with  adequate  containment 
and  inactivation  controls  will  not  be 
subject  to  the  notification  requirements. 
Responsibility  for  selection  and  use  of 
adequate  containment  and  inactivation 
controls  lies  with  the  researcher  or 
institution  conducting  the  research  and 
can  be  based  on  available  guidance.  In 
the  proposed  rule,  the  Agency  asked  for 
public  comment  on  whether  minimal 
recordkeeping  to  document  the 
selection  and  use  of  containment  and 
inactivation  controls  should  be 
required.  Public  comment  favored  this 
proposal  and  at  40  CFR  172.45(e) 
contains  language  to  this  effect. 

Section  172.46  describes  the  format  of 
a  notification  and  when  and  where  to 
submit  the  notification.  A  provision  for 
claiming  data  and  information  provided 
in  a  notification  as  CBI  is  included  in 
§  172.46(d).  Section  17 2. 48  identifies 
the  data  and  information  to  be  included 
in  a  notification.  Section  172.50 
indicates  the  time  (90  days)  the  Agency 
allows  itself  to  review  and  respond  to  a 
notification. 

Section  172.52  describes  a  process 
petitioners  may  use  to  request 
exemption  of  specific  microbial 
pesticides  or  categories  of  microbial 
pesticides  ft^om  the  notification 
requirement. 

Sections  172.57  and  172.59  are 
included  to  enable  the  Agency  to 
address  situations  whe^  small-scale 
tests  covered  by  Subpart  C  result  in 
unanticipated  and  untoward  effects. 

The  Agency  has  revised  40  CFR  172.3 
to  clarify  its  rationale  for  presuming  that 
an  EUP  is  not  required  prior  to  small- 
scale  testing  with  most  pesticides.  In 
response  to  public  comment  on  the 
proposed  rule,  EPA  has  revised  the 
proposed  text  of  §  172.3  to  clarify  that 
the  applicability  of  EUP  requirements 
will  be  based  upon  risk/benefit 
considerations,  and  to  include  testing  of 
new  uses  of  registered  pesticides. 

IV.  Response  to  Comments 

EPA  received  a  total  of  19  comments 
on  its  proposal  to  amend  its  EUP 
regulations  for  microbial  pesticides  (58 
FR  5878,  January  22, 1993).  A  detailed 
analysis  of  the  public  comments  was 
prepared  by  EPA  and  is  available  in  the 
public  record  (“Analysis  of  Comments, 
40  CFR  part  172  Microbial  Pesticides: 
Experimental  Use  Permits  and 
Notification;  Proposed  Rule.  58  FR 
5878.”  Docket  Control  Number  OPP- 
50668A). 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45603 


The  following  organizations  or 
individuals  provided  comments  on  the 
proposed  rule;  S.  Abramson;  American 
Council  on  Science  and  Health  (ACSH); 
American  Farm  Bureau  Federation 
(AFBF);  The  American 
Phytopathological  Society  (APS); 

Council  for  Responsible  Genetics  (CRG); 
DuPont  Agricultural  Products  (DuPont); 
Ecogen,  Inc.;  Environmental  Defense 
Fund  (EDF);  M.  Goettel;  Industrial 
Biotechnology  Association  (IB A);  D. 
Keppel;  Massachusetts  Audubon 
Society  (MAS);  Mycogen,  Inc.;  National 
Audubon  Society  (NAS);  National 
Wildlife  Federation  (NWF);  Novo 
Nordisk  Bioindustrials  (NNB);  U.S. 
Department  of  Agriculture  National 
Agriculture  Pesticide  Impact 
Assessment  Program  (USDA/NAPIAP); 
Wisconsin  Department  of  Agriculture, 
Trade,  and  Consumer  Protection 
(WDATCP);  A.  Wood. 

A.  Scope  of  Coverage 

In  its  proposal,  EPA  requested 
comment  on  two  approaches  to  scope  of 
coverage.  EPA’s  preferred  option. 

Option  1,  represents  a  “centralized” 
approach  to  regulation.  That  is,  EPA 
defined  in  Option  1  the  specific 
microbial  pesticides  subject  to  the 
notification  requirement.  To  arrive  at 
Option  1,  EPA  performed  an  initial 
assessment  of  the  potential  risk 
presented  by  certain  categories  of  small- 
scale  testing  with  microbial  pesticides 
to  determine  which  microbial  pesticides 
need  not  be  subject  to  the  notification 
requirement.  The  Option  1  language  was 
then  drafted  to  describe  those  microbial 
pesticides  which  could  not  generically 
be  exempted  from  the  notification 
requirement.  EPA  would  perform  the 
review  of  the  risks  and  benefits  of  the 
subject  microbial  pesticides  on  a  case- 
specific  basis.  The  language  used  to 
describe  the  microbial  pesticides  subject 
to  notification  consisted  of  three  fairly 
straightforward  and  specific  criteria  that 
could  be  answered  by  either  a  “yes”  or 
“no.” 

Option  3,  on  the  other  hand,  is  an 
option  based  on  a  “decentralized” 
approach.  That  is,  based  on  general 
criteria  supplied  by  EPA,  the  researcher 
conducts  a  comprehensive  evaluation  of 
the  microbial  pesticide  and  the 
proposed  test  and  makes  a 
determination  of  whether  a  test  would 
be  subject  to  EPA  notification  review. 
Those  microbial  pesticides  the 
researcher  determines-would  be  subject 
to  notification  would  be  reviewed  by 
EPA  on  a  case-specific  basis.  The 
criteria  used  to  determine  whether  the 
test  w^ould  be  subject  to  ntrtification  are 
greater  in  number  and  would  not 
usually  be  answered  by  either  a  simple 


“yes”  or  “no.”  Rather,  researchers 
would  use  their  judgement  to  determine 
whether  EPA  should  be  notified. 

A  total  of  16  comments  were  received 
on  the  question  of  the  relative  merits  of 
the  two  options.  Fifteen  commenters 
supported  Option  1.  One  commenter 
(ACSH)  supported  Option  3 
unequivocally.  Of  the  15  commenters 
supporting  Option  1,  seven  (NWF,  M. 
Goettel,  NAS,  Ecogen,  IBA,  NNB,  and 
AFBF)  supported  the  option 
unequivocally;  eight  (EDF,  MAS,  CRG, 

A.  Wood,  WDATCP,  Mycogen,  APS,  and 
USDA/NAPIAP)  supported  the  option 
but  suggested  modifications  to  the  scope 
of  coverage.  Seven  (Ecogen,  NWF,  CRG, 
EDF,  WDATCP,  MAS.  and  NAS)  of  the 
15  commenters  supporting  Option  1 
specifically  voiced  opposition  to  Option 
3.  All  seven  were  opposed  to  a 
decentralized  approach  per  se;  two 
(MAS  and  CRG)  of  these  seven 
identified  major  concerns  with  the 
language  of  the  scope  of  coverage  of 
Option  3.  Among  the  15  who  supported 
Option  1,  two  (AFBF  and  APS)  saw 
some  advantages  to  a  decentralized 
approach;  and  1  of  these  2  (APS) 
requested  that  EPA  reconsider  a 
decentralized  approach  in  3  years. 

Commenters  who  supported  Option  1 
but  suggested  modifications  to  the 
language  of  the  scope  of  coverage  can  be 
grouped  into  three  categories  based  on 
the  extensiveness  of  the  suggested 
modifications.  In  the  first  group,  five 
commenters  (EDF,  MAS,  CRG,  A.  Wood, 
and  WDATCP)  suggested  that  the 
definition  of  “deliberately  modified”  be 
changed  to  include  all  genetic  material 
that  is  introduced  and  not,  as  currently 
set  forth  in  Option  1,  only  that  genetic 
material  that  has  experienced  “directed 
addition,  rearrangement,  or  removal  of  a 
nucleotide  sequence(s)  to  or  from 
genetic  material.”  In  the  second  group, 
one  of  the  seven  commentws  (Mycogen) 
requested  a  broad  scope  of  coverage. 
Specifically,  this  commenter  suggested 
that  the  Agency  adopt  the  centralized 
approach  with  the  following  scope 
language,  “Indigenous  microbial 
pesticides  for  which  specific  pesticidal 
activities  have  been  created  or  increased 
by  deliberate  processes  or  techniques.” 
In  the  third  group,  two  commenters 
suggested  a  somewhat  different 
direction.  USDA/NAPIAP  suggested  that 
“biological  control  agents”  be 
differentiated  from  “microbial 
pesticides”  and  that  microbial  biological 
control  agents  be  exempted  from  the 
notification  requirement.  The  EPA 
proposal  did  not  make  such  a 
differentiation.  The  other  commenter 
(APS)  offered  a  suggestion  that  “[a] 
modification  to  Option  1  might  be 
considered  for  potential  exemption  or  to 


allow  initiation  of  experiments 
simultaneously  with  notification  in  tl  e 
case  of  rearrangements  or  deletions 
within  a  single  genome  that  result  in 
phenotypes  comparable  to  those 
observed  in  natiual  populations.” 

EPA  Response:  EPA  agrees  with  the 
comments  supporting  Option  1  and  has 
adopted  Option  1  in  the  final  rule.  EPA 
believes  that  a  centralized  approach  is 
the  more  efficient  and  protective 
approach  to  small-scale  testing  of 
microbial  pesticides  at  this  time. 

EPA  believes  the  scope  of  coverage  of 
Option  1  creates  a  structure  wherein  the 
assessment  of  whetlier  a  test  is  subject 
to  notification  to  EPA  is  made  on  the 
basis  of  simple  and  directly  addressable 
criteria  that  form  the  scope  definitions. 
Under  this  approach,  all  interested 
parties  (e.g.,  industry,  researchers, 
public  interest  groups,  and  EPA)  would, 
in  most  instances,  conclude  firom  a 
reading  of  the  definitions  alone  whether 
a  test  involving  a  specific  microbial 
pesticide  is  subject  to  the  notification 
requirement.  In  addition,  this  final  rule 
significantly  reduces  the  munber  of 
notifications  that  will  be  sent  to  EPA 
relative  to  existing  EPA  policy. 

EPA  believes  Option  1  appropriately 
focuses  attention  on  microbial 
pesticides  with  (1)  new  or  different 
hazard  traits;  and,  (2)  the  potential  to 
present  new  or  different  exposures,  e.g., 
organisms  which  heretofore  might  not 
have  been  exposed  to  a  particular 
substance  might  now  be  exposed  to  that 
substance  through  the  microbial 
pesticide.  EPA  judges  pesticides  in 
these  categories  to  present  relatively 
greater  potential  for  risk  than  those 
microbial  pesticides  EPA  would  no 
longer  subject  to  the  notification 
requirement. 

EPA  has  examined  the  eight 
comments  suggesting  modification  of 
the  Option  1  language;  however,  EPA 
does  not  believe  any  of  the  suggested 
modifications  are  warranted.  EPA 
believes  the  word  “directed”  in  the 
definition  of  “deliberately  modified”  as 
proposed  in  Option  1  ad^esses  what 
appears  to  be  the  primary  concerns  of 
the  majority  of  commenters.  From  their 
letters,  three  commenters  (EDF,  CRG, 
and  WDATCP)  appear  to  believe  that 
some  types  of  microbial  pesticides  EPA 
intends  to  be  captured  for  notification 
under  Option  1,  would  not  be  captured. 
EDF,  for  example,  noted  that  an 
“unmodified  scorpion  gene  would  not 
require  notification”  under  Option  1. 
WDATCP  made  a  similar  point  using  a 
wasp  toxin  gene  as  an  excunple. 

EPA  believes  that  the  Option  1 
language  in  its  proposal  of  January  22, 
1993,  would  capture  such  microbial 
pesticides,  because  some  type  of 
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“directed”  modification  would  have  to 
be  made  in  the  development  of  these 
microbial  pesticides.  In  the  examples 
mentioned  by  EDF  and  WDATCP, 
appropriate  regulatory  sequences  would 
have  to  be  added  directly  to  the 
nucleotide  sequences  encoding  the 
structural  gene  for  the  toxin,  and  this 
complete  genetic  construct  introduced 
into  the  recipient  microorganism,  in 
order  to  be  expressed  in  the  recipient 
microorganism.  Inserted  structural 
genes  laddng  appropriate  regulatory 
sequences  have  an  extremely  low 
probability  of  being  expressed.  Without 
appropriate  regulatory  sequences,  the 
only  possibility  for  an  introduced  gene 
to  be  expressed  is  if  it  accidentally 
inserts  in  a  position  on  the 
microorganism’s  chromosome  adjacent 
to  appropriate  regulatory  genes. 

However,  an  intr^uced  gene  is  unlikely 
to  insert  by  chance  at  a  position 
adjacent  to  sequences  necessary  for 
expression  by  the  recipient 
microorganism.  EPA  is  not  aware  of  any 
reports  in  the  scientific  literature 
documenting  that  this  can  occur,  and  no 
examples  of  such  genetic  modifications 
were  provided  in  public  comments  on 
the  propo^d  rule. 

An  additional  technical  problem 
would  arise  as  a  result  of  the  extreme 
difficulty  of  identifying  and  isolating, 
without  the  use  of  marker  genes, 
microorganisms  appropriately 
expressing  the  desired  introduced 
pesticidal  traits.  The  use  of  marker 
genes  entails  “directed”  modification. 
Without  marker  genes,  the  time  required 
for  researchers  to  test  thousands,  if  not 
millions,  of  individual  microbial 
isolates  to  identify  the  microorganism 
that  has  undergone  the  rare  event  of 
insertion  of  a  pesticidal  trait  is  not 
practical. 

To  summarize,  it  is  technically 
extremely  difficult  to  introduce  an 
“unmodified”  scorpion  or  wasp  gene 
into  a  microorganism  to  create  a  novel 
microbial  pesticide.  Directed  addition  of 
nucleotide  sequences  would  be 
necessary  for  either  selection  of  the 
modified  microorganism  or  proper 
expression  of  the  gene  encoding  the 
pesticide. 

EPA  has  not  modified  the  rule  to 
incorporate  the  suggestion  (Mycogen)  to 
broaden  the  scope  to  all  genetically 
altered  microbid  pesticides  by  utilizing 
a  scope  of  coverage  for  all  “indigenous 
microbial  pesticides  for  which  specific 
pesticidal  activities  have  been  created  or 
increased  by  deliberate  processes  or 
techniques.”  EPA's  experience,  in  the 
past  10  years,  in  reviewing  notifications 
for  small-scale  testing  with  genetically 
altered  microbial  pesticides  has  allowed 
the  Agency  to  conclude  that  certain  of 


these  microbial  pesticides  need  not  be 
subject  to  the  notification  process.  EPA 
believes  the  scope  of  coverage  in  the 
final  rule  addresses  the  appropriate 
category  of  microbial  pesticides,  while 
excluding  from  notification  microbial 
pesticides  similar  to  those  likely  to 
occur  in  microbial  populations  in 
nature.  Laboratory-generated  microbial 
pesticides  similar  to  those  likely  to 
occur  in  nature  are  not  likely  to  present 
new  hazard  or  exposure  issues  when 
tested  at  small-scale,  with  the  possible 
exception  of  certain  nonindigenous 
microbial  pesticides  as  discussed  below. 

EPA  has  determined  not  to  take  the 
suggestion  that  "biological  control 
agents”  be  differentiated  fix>m 
“microbial  pesticides.”  Since  EPA  did 
not  propose  such  a  distinction  in  the 
proposed  rule,  the  distinction  cannot  be 
incorporated  into  this  final  rule. 
Moreover,  such  a  modification  would 
require  substantive  changes  in 
regulations  and  guidance  that  are  not 
related  to  this  rulemaking;  changes  that 
EPA  does  not  believe  are  warranted. 
FIFRA  applies  to  all  pesticides,  whether 
they  be  microbial  pesticides  or  other 
types  of  biological  control  agents.  EPA 
does  not  know  of  any  risk-based  reason 
to  create  two  separate  categories  that 
should  be  treat^  differently.  The 
commenter  has  not  provided  sufficient 
support  for  the  suggestion  that 
microorganisms  that  act  by  means  of 
comp)etitive  displacement  pose  low  risk. 
Little  data  either  supporting  or 
disproving  this  contention  exist  in  the 
literatvire.  Competitive  displacement 
interactions  among  microorganisms  can 
be  mediated  by  microbial  toxins,  and 
such  toxins  can  raise  concerns  for 
effects  on  nontarget  organisms. 

With  regard  to  the  comment 
suggesting  that  deletions  or 
rearrangements  within  a  single  genome 
be  handled  either  as  exemptions  or  as 
post-card  notifications,  the  Agency 
believes  this  suggestion  could  be 
handled  under  the  exemption  provision 
of  §  172.52,  and  the  Agency’s 
determination  is  discussed  vmder  unit  E, 
“Exemption  Process,”  of  this  final  rule. 

B.  Administrative  Aspects  of 
Implementation  of  Scope  of  Coverage 

EPA  requested  comment  on  four 
administrative  aspects  of 
implementation  of  scope  of  coverage. 
These  four  administrative  procedures 
could  apply  to  both  Options  1  and  3,  but 
are  more  relevant  to  Option  3.  The  four 
procedures  are:  (1)  Guidance  from  EPA 
on  the  considerations  used  in  making  a 
determination  of  whether  a 
microorganism  is  covered  by  the  scope; 

(2)  documentation  of  the  determination; 

(3)  review  of  the  determination  by  a 


third  party;  and,  (4)  retention  of  the 
records  of  the  determination. 

Six  respondents  commented  on  this 
issue.  Three  comments  (AFBF, 

WDATCP,  and  MAS)  were  received 
supporting  the  need  for  Agency 
guidance  on  considerations  relevant  to 
determining  whether  a  microbial 
pesticide  is  subject  to  the  notification 
requirement. 

Three  commenters  (EDF,  NAS,  and 
NWF)  stated  that,  if  Option  3  were 
adopted,  a  third-party  review  procedure 
would  not  adequately  protect  human 
health  and  the  environment.  One 
comment  (AFBF)  was  received 
suggesting  that  third-party  review 
would  strengthen  a  prcscess  where 
researchers  make  a  determination  of 
whether  a  microorganism  is  covered  by 
the  scope  in  terms  of  consistency, 
ensuring  the  correct  determination,  and 
addressing  the  concerns  of  the  public. 
One  comment  (AFBF)  was  received 
supporting  the  retention  of  records. 

Two  commenters  (MAS  emd  AFBF) 
stated  that  if  Option  3  were  chosen  by 
EPA,  documentation  of  the 
considerations  used  in  making  a 
determination  of  whether  a 
microorganism  is  covered  by  the  scope 
should  be  required. 

EPA  Response:  EPA  will  implement 
in  the  final  rule  the  scope  of  coverage 
described  in  its  proposed  Option  1.  EPA 
believes  that  researchers’  laboratory 
notebooks  routinely  include  the  types  of 
information  considered  in  making  a 
determination  of  whether  a 
microorganism  is  covered  by  the 
notification  requirement  set  forth  in 
Option  1.  Although  researchers  are  not 
required  to  develop  and  maintain 
records  specifically  supporting  a 
determination  of  whether  a 
microorganism  is  covered  by  this 
notification  requirement,  researchers’ 
laboratory  notebooks  or  other 
documentation  would  be  treated  by  EPA 
as  records. 

Because  of  the  sufficiently 
straightforward  nature  of  th^  language  of 
Option  1,  third-party  review  would  add 
little  to  the  determination,  and  this  is 
not  judged  by  EPA  to  be  necessary  for 
Option  1.  In  terms  of  guidance  to 
submitters,  the  Agency  believes  that  the 
selection  of  Option  1  obviates  the  need 
for  extensive  guidance.  The  criteria 
contained  in  Option  1  are  fairly 
straightforward  and  the  selection 
criteria  set  forth  in  the  scope  definition, 
as  well  as  the  rationale  discussion  in 
Unit  III  of  the  proposed  rule,  provide 
sufficient  guidance.  Developers  of 
microbial  pesticides  may  also  consult 
with  the  Agency  for  guidance  on 
notification  requirements,  including 
whether  a  particular  microbial  pesticide 
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is  subject  to  the  notification 
requirement. 

C.  Nonindigenous  Microbial  Pesticides 

Since  1984,  EPA  has  had  in  place 
policies  that  require  notification  to  EPA 
for  small-scale  testing  of  all  genetically 
altered  and  nonindigenous  microbial 
pesticides.  “Nonindigenous 
microorganism”  was  defined  in  the 
1986  “Coordinated  Framework  for 
Regulation  of  Biotechnology”  (51  FR 
23302,  June  26, 1986),  which  stated  that 
a  microorganism  would  be  considered 
to  be  nonindigenous  to  “any  one  of  the 
geographic  areas  listed  below  if  it  is 
isolated  from  outside  that  area:  (1)  The 
continental  United  States,  including 
Alaska,  and  the  immediately  adjoining 
countries  (i.e.,  Canada  and  Mexico);  (2) 
The  Hawaiian  Islands;  (3)  The 
Caribbean  Islands  including  Puerto  Rico 
and  the  U.S.  Virgin  Islands.”  EPA  stated 
in  the  proposed  rule  that 
“nonindigenous”  microbial  pesticides 
should  no  longer  be  subject  to  the 
notification  requirement  because  they 
are  adequately  regulated  by  another 
Federal  agency.  In  the  proposed  rule, 

EPA  requested  comment  on  whether  a 
category  could  be  identified  consisting 
of  nonindigenous  microbial  pesticides 
that  pose  a  potential  for  significant  risk 
to  human  health  or  the  environment, 
when  used  in  testing  at  small-scale,  that 
are  not  otherwise  reviewed  by  another 
Federal  agency.  Three  commenters  (IBA, 
NNB,  and  Ecogen)  supported  EPA’s 
proposal  to  exclude  nonindigenous 
microbial  pesticides  firom  the  scope  of 
coverage.  Four  other  commenters  (MAS, 
EOF.  A.  Wood,  and  ACSH)  opposed 
omitting  nonindigenous  microbial 
pesticides  from  the  scope  of  coverage  of 
this  rule.  Two  among  this  second  group 
ot  commenters  (MAS  and  EDF)  stated 
that  the  Agency  should  consider 
covering  those  nonindigenous  microbial 
pesticides  not  regulated  by  other 
Federal  agencies.  These  commenters 
asked  the  Agency  to  provide  a  more 
detailed  analysis  of  how  other  Federal 
agencies’  authorities  would  apply  to 
nonindigenous  microorganisms,  and 
ensure  safe  use.  The  other  two 
commenters  opposed  to  omitting 
nonindigenous  microbial  pesticides 
trom  the  scope  of  coverage  (A.  Wood 
and  ACSH)  believed  that  all  microbial 
pesticides  should  be  reviewed  before 
initial  field  testing. 

EPA  Response:  The  Agency  believes 
that  the  vast  majority,  if  not  all,  of 
nonindigenous  microorganisms  (some  of 
which  are  microbial  pesticides)  are 
addressed  by  the  regulatory  authorities 
of  USDA/ APHIS.  Nonindigenous 
microorganisms  that  may  have  direct  or 
indirect  plant  pest  or  adverse  animal 


health  effects  are  regulated  by  USDA/ 
APHIS.  Under  its  authorities  (Federal 
Plant  Pest  Act.  U.S.C.  150aa  et.  seq.. 

Plant  Quarantine  Act,  7  U.S.C.  151  et. 
seq.;  Federal  Noxious  Weed  Act,  7 
U.S.C.  2801  et.  seq.;  and  several  animal 
quarantine  statutes,  21  U.S.C.  Ill,  114, 
134),  and  pursuant  to  its  responsibilities 
under  the  National  Environmental 
Policy  Act  (NEPA)  42  U.S.C.  4321  et 
seq.,  USDA/ APHIS  considers  the  human 
health  and  environmental  impacts 
associated  with  nonindigenous 
microorganisms  that  have  plant  pest 
potential  or  are  animal  pests.  USDA/ 
APHIS  has  issued  regulations  at  7  CFR 
part  330  which  regulate  the  importation 
and  interstate  movement  of  plant  pests 
including  provisions  on  the  port  of 
entry,  inspection,  emergency  measures, 
and  the  information  needed  in 
applications  for  permits  to  move  plant 
pests. 

EPA  believes  that  small-scale  tests 
involving  naturally  occurring 
nonindigenous  microbial  pesticides, 
that  have  been  acted  upon  by  USDA 
(i.e.,  either  by  issuing  or  denying  a 
permit  or  determining  that  a  permit  is 
unnecessary;  or  a  permit  is  not  pending 
with  USDA),  are  adequately  regulated 
and  thus  are  unlikely  to  cause  any 
significant  impact  on  the  environment. 
Another  measure  of  oversight  is 
provided  by  the  U.S.  Pubhc  Health 
Service,  which  regulates  the  importation 
and  subsequent  distribution  of 
microorganisms  that  are  of  human 
health  concern. 

EPA’s  preferred  option  in  the 
proposed  rule  was  to  exclude,  based  on 
its  analysis  of  USDA/ APHIS  regulatory 
authorities,  nonindigenous  microbial 
pesticides  from  the  notification 
requirement.  However,  EPA  also  stated 
that  it  would  consider  reviewing 
nonindigenous  microbial  pesticides  that 
pose  a  potential  for  significant  risk  to 
human  health  or  the  environment  when 
used  in  testing  at  small-scale  and  that 
are  not  otherwise  reviewed  by  another 
Federal  agency,  provided  that  a  category 
of  such  microorganisms  can  be 
identified.  However,  the  Agency 
explained  that  it  was  not  aware  of  the 
existence  of  such  a  category  of 
nonindigenous  microbial  pesticides. 

In  this  final  rule  EPA  will  require 
notification,  at  small-scale  field  testing, 
for  nonindigenous  microbial  pesticides 
that  have  not  been  acted  upon  by  USDA 
(i.e.,  either  by  issuing  or  denying  a 
permit  or  determining  that  a  permit  is 
unnecessary;  or  a  permit  is  not  pending 
with  USDA),  even  though  at  this  time 
no  microbial  pesticides  may  be 
described  by  this  category.  EPA  believes 
this  approach  will  ensme  that  all 
nonindigenous  microbial  pesticides. 


testedat  small-scale,  will  be  reviewed  by 
a  Federal  agency.  EPA  believes  this 
cautious  approach  addresses  the 
concerns  raised  in  public  comments  and 
the  comments  of  the  SAP  (see  proposed 
rule  at  58  FR  5878),  both  of  which 
suggested  a  similar  approach. 

The  Agency  will,  under  its  EUP  and 
registration  authority,  continue  to 
regulate  nonindigenous  microbial 
pesticides  prior  to  any  use  at  more  than 
10  acres  of  land  or  1  surface  acre  of 
water. 

D.  Testing  in  Contained  Facilities 

In  the  proposed  rule,  EPA  proposed 
that  testing  within  a  contained  facility, 
such  as  a  laboratory  or  greenhouse, 
where  appropriate  containment  controls 
and  procedures  are  employed,  would 
not  require  notification.  The  individual 
or  institution  conducting  the  contained 
research  would  be  given  the  discretion 
to  select  and  use  procedures  and 
controls  appropriate  to  achieve  the 
“performance  standard”  of  adequate 
containment.  EPA  requested  comment 
on  whether  minimal  recordkeeping  to 
document  the  selection  and  use  of 
containment  and  inactivation  controls 
should  be  required. 

Six  respondents  commented  on  this 
issue.  None  of  the  six  commenters  (IBA, 
NNB,  APS,  Ecogen,  AFBF,  and  EDF) 
supported  the  concept  that  notification 
to  EPA  for  contained  research  is 
necessary.  Two  commenters  (IBA  and 
NNB)  thought  the  National  Institutes  of 
Health  (NIH)  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
provided  suitable  guidance  and 
standards  for  selecting  and  using 
procedures  and  equipment  to  obtain 
appropriate  containment.  One 
commenter  (AFBF)  suggested  guidance 
should  be  based  on  USDA,  NIH,  or 
American  Society  for  Microbiology 
guidelines. 

Two  commenters  (AFBF  and  APS) 
stated  that  no  additional  and  specific 
recordkeeping  is  necessary  beyond  what 
occurs  in  standard  laboratory  practice; 
e.g.,  laboratory  notebooks.  One 
commenter  (EDF)  strongly  supported 
requiring  minimal  recordkeeping  to 
document  the  selection  and  use  of  the 
containment  and  inactivation  controls. 
In  addition,  this  commenter  believed 
that  EPA’s  proposed  performance 
standard  for  containment  is  vague  and 
not  protective. 

EPA  Response:  EPA  continues  to 
believe  that  notification  for  contained 
research  with  microbial  pesticides  is  not 
necessary.  EPA  agrees  that  adequate 
guidance  on  selecting  appropriate 
microbiological  procedures  for 
achieving  adequate  containment  is 
available  from  sources  such  as  the 
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Public  Health  Service,  Centers  for 
Disease  Control  guidance  on  the  use  of 
etiologic  agents  and  the  NIH  Guidelines 
for  Resear^  Involving  Recombinant 
DNA  Molecules.  Selection  and  use  of 
specific  containment  and  inactivation 
controls  can  be  based  on  this  available 
guidance,  and  EPA  does  not  plan  to 
issue  additional  guidance  at  this  time. 
Researchers  are  reminded  that  they 
must  keep  records  documenting 
selection  and  use  of  appropriate 
containment  and  inactivation  controls. 
These  may  be  kept  in  laboratory 
notebooks.  If  the  NIH  Guidelines  are 
used  as  guidance,  the  researcher’s 
notebook  should  indicate  the  level  of 
containment  suggested  by  the 
Guidelines  and  that  this  guidance  was 
selected  and  used.  In  order  to  clarify 
that  such  records  should  be  available  for 
either  inspection  by  EPA  or  submission 
to  EPA  upon  the  Agency’s  request, 

§  172.45(e)(4)  of  the  regulatory  text 
reads  as  follows:  ’’Records  shall  be 
developed  and  maintained  describing 
the  selection  and  use  of  the  containment 
and  inactivation  controls,  including 
contingency  plans  for  emergency  clean¬ 
up  and  test  termination,  that  will  be 
used  during  the  test.  These  records  shall 
be  available  for  inspection  at  the  test 
facility.  In  addition,  these  records  shall 
be  submitted  to  EPA  at  EPA’s  request 
and  within  the  timeframe  specified  in 
EPA’s  request.”  EPA  believes  that 
persons  following  the  NIH  Guidelines 
would  keep  adequate  records  as  part  of 
normal  procedures  for  informing  their 
Institutional  Biosafety  Committee  of  the 
contained  research. 

In  the  proposed  rule,  the  Agency 
asked  for  comment  on  whether  selection 
of  containment  and  inactivation 
controls  should  be  approved  in  writing 
by  an  authorized  official  of  the 
organization.  EPA  received  no  specific 
comments  on  this  provision  either  in 
support  or  opposition.  EPA  believes  that 
most  research  organizations  follow  such 
a  provision  on  approval  by  an 
authorized  official  as  a  matter  of  course. 
For  example,  those  institutions 
complying  with  the  NIH  Guidelines 
would  meet  this  provision  through  the 
Institutional  Biosafety  Committee 
provisions  of  the  Guidelines.  EPA 
therefore  has  included  the  provision  on 
approval  by  an  authorized  official  at 
§  172.45(e)(3)  of  the  regulatory  text. 

In  comments  on  the  proposed  rule, 
EDF  stated  that  EPA’s  performance 
standard  is  too  vague  and  not  protective 
because  EPA  fails  to  define  what  is 
meant  by  “adequate”  containment  and 
inactivation  controls.  EPA  believes  that 
it  is  appropriate  to  give  the  individual 
or  institution  conducting  the  testing  the 
discretion  to  select  and  use  procedures 


that  would  achieve  adequate 
containment,  based  on  available 
guidance,  such  as  the  guidance  on 
containment  procedures  for 
microorganisms  used  in  research 
laboratories  found  in  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules.  EPA’s 
approach  accepts  that  the  judgement  of 
the  individual  or  institution  conducting 
the  research  must  take  into  account  the 
many  different  kinds  of  microorganisms 
used  in  research  and  the  fact  that 
appropriate  containment  conditions 
vary  depending  on  the  microorganism. 
EPA  believes  that  experience  with 
contained  research  with  microbial 
pesticides  demonstrates  that  this 
approach  is  adequate  in  protecting 
against  unreasonable  adverse  effects  to 
human  health  and  the  environment. 

Thus,  EPA  has  determined  that  the 
recordkeeping  requirements  at 
§§  172.45(e)(3)  and  172.45(e)(4)  of  the 
regulatory  text,  along  with  the 
procedures  for  reporting  unreasonable 
adverse  effects  at  §§  172.57  and  172.59, 
are  appropriate  for  the  level  of  risk 
presented  by  contained  research  with 
microbial  pesticides. 

E.  Exemption  Process 

The  Agency  proposed  in  §  172.52  a 
process  for  exempting  from  the 
notification  requirement  certain 
subgroups  of  microbial  pesticides 
otherwise  captured  by  the  scope  of 
coverage  laid  out  by  Option  1.  All  five 
comments  (AFBF,  IBA,  NNB,  APS,  and 
MAS)  received  on  this  issue  supported 
the  concept  of  a  mechanism  for 
exemption  of  microbial  pesticides, 
otherwise  captured  by  the  scope  of  the 
rule,  from  the  notification  requirements. 
Two  commenters  (IBA  and  NNB) 
suggested  as  candidates  for  exemption 
Bacillus  thuringiensis  which  have  been 
genetically  modified  through  the 
introduction  of  genetic  material  from 
other  strains  of  Bacillus  thuringiensis 
and/or  genetic  material  for  selectable 
marker  genes.  One  commenter  (MAS) 
suggested  changes  in  the  exemption 
process:  a  longer  public  comment 
period  and  “less  vague”  qualification 
criteria.  One  commenter  (APS) 
suggested  in  their  comments  on  scope  of 
coverage  a  somewhat  different 
exemption  mechanism  than  discussed 
by  the  Agency  in  its  proposal.  The 
commenter  proposed  that  “(a) 
modification  to  Option  1  might  be 
considered  for  potential  exemption  or  to 
allow  initiation  of  experiments 
simultaneously  with  notification  in  the 
case  of  rearrangements  or  deletions 
within  a  single  genome  that  result  in 
phenoty'pes  comparable  to  those 
observed  in  natural  populations.” 


EPA  Response:  The  Agency  has 
included  at  §  172.52  a  mechanism  for 
exempting,  as  information  warranting 
such  action  becomes  available,  certain 
subgroups*of  microbial  pesticides  from 
the  notification  requirement.  EPA  agrees 
with  the  comment  (MAS)  received 
concerning  the  time  allowed  for  public 
comment  on  proposed  exemptions.  EPA 
will  utilize  a  comment  period  of  45 
days,  insteari  of  the  proposed  30  days, 
in  order  to  allow  more  time  for  public 
participation.  EPA  will  still  review 
these  petitions  within  the  180-day 
timeframe  stated  in  the  regulatory  text. 

With  regard  to  the  comment  on  the 
criteria  for  exemption  (MAS),  EPA 
believes  that,  at  ffiis  time,  it  is  not 
possible  to  generically  describe  the 
criteria  that  will  be  used  for  specific 
exemptions  from  notification  under 
§  172.52  of  the  final  regulation.  EPA 
believes  that  petitions  for  exemption 
have  to  be  addressed  on  a  case-specific 
basis.  In  instances  where  EPA  believes 
that  an  exemption  is  appropriate,  EPA 
will  issue  a  notice  of  proposed 
rulemaking  in  the  Federal  Register, 
which  will  explain  the  basis  for  the 
Agency’s  proposed  decision. 

MAS  also  asked  how  the  exemptions 
from  notification  under  §  172.52  would 
differ  from  EPA’s  policy,  stated  in  the 
proposed  rule,  of  informing  submitters 
on  an  individual  basis  when  no  further 
notification  to  EPA  was  required  for 
specific  microbial  pesticides.  EPA  will 
encourage  submitters  to  use  the 
exemption  from  notification  process  to 
address  such  situations  in  the  future. 

Use  of  the  exemption  from  notification 
process  under  §  172.52  will  allow  the 
public  the  opportunity  to  comment  on 
any  exemption  petition  submitted  to 
EPA. 

In  the  proposed  rule,  EPA  requested 
comment  on  the  scientific  merit  of 
adding  an  exemption  under 
§  172.45(d)(1)  of  the  regulatory  text  for 
”...  microorganisms  modified  solely  by 
rearrangement  (i.e.,  translocation  or 
inversion)  or  deletion  of  nucleotide 
sequences  within  a  single  genome, 
including  its  extrachromosomal 
elements.”  This  concept  was  supported 
by  APS  when  they  suggested  a 
modification  of  the  scope  of  coverage  to 
exempt  small-scale  testing  of  microbial 
pesticides  ”...  in  the  case  of 
rearrangements  or  deletions  within  a 
single  genome  that  result  in  phenotypes 
comparable  to  those  observed  in  natural 
populations.”  An  exemption  describing 
this  category  of  microbial  pesticides  is 
included  at  §  172.45(d)(1)  of  the 
regulatory  text.  EPA  has  gained 
experience  in  the  review  of  notifications 
of  such  organisms  and  is  persuaded  that 
such  microbial  pesticides  are  similar  to 
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tnose  that  would  be  likely  to  occur  in 
microbial  populations  in  nature,  since  it 
is  known  that  deletions  and 
rearrangements  of  genetic  material 
within  a  single  genome  occur  in 
microorganisms  in  nature.  The 
microbi^  pesticides  described  by  the 
exemption  at  §  172.45(d){l)(i)  would, 
thus,  likely  be  subject  to  the  same 
constraints  as  other  naturally  occurring 
microbial  populations  in  the 
environment. 

EPA  agrees  with  the  commenters  {IBA 
and  NNB)  who  proposed  an  exemption 
for  microbial  pesticides  based  on  the 
organism  Bacillus  thuhngiensis  that 
such  an  exemption  may  be  merited 
under  §  172.52  of  the  regulatory  text. 
After  publication  of  this  final  rule  in  the 
Federal  Register.  EPA  will  begin  work 
on  developing  an  exemption  for  certain 
genetically  modified  Bacillus 
thuringiensis  strains  as  proposed  in 
public  comments.  EPA  requests  that 
individuals  supporting  this  exemption 
provide  to  the  Agency  any  information 
or  data  im  why  the  specific  microbial 
pesticide  or  class  of  microbial  pesticides 
meet  the  criteria  of  §  172.3  for  small- 
scale  tests  of  pesticides  that  do  not 
require  an  EUP. 

F.  Notification  Process 

Proposed  §  172.48,  included  a 
discussion  of  the  kinds  of  data  and 
information  to  be  submitted  in  a 
notification;  e.g..  the  identity  of  the 
microbial  pesticide,  a  characterization 
of  its  relevant  biology  and  ecology,  a 
description,  if  applicable,  of  how  the 
microbial  |>esticide  has  been  modified, 
and  a  description  of  the  objectives, 
experimental  design,  and  other  relevant 
parameters  of  the  proposed  test.  EPA 
proposed  in  §  172.46  that  Agency 
review  of  a  notification  would  be 
completed  within  90  days.  Proposed 
§  172.46  also  contained  information  on 
where  and  how  to  submit  a  notification. 

Six  comments  were  received  on  the 
proposed  notification  process.  Four  of 
the  six  comments  dealt  with  data 
requirements.  Two  of  these  four 
commenters  (EBA  and  NNB)  agreed  with 
EPA*s  proposed  regulatory  text  The 
third  (MAS)  requested  that  EPA  require 
the  use  of  maik^  and  suicide  genes  in 
microbial  pesticides  and  also  require 
information  be  submitted  on  the 
management  of  resistance  to  pesticides 
in  populations  of  target  organisms.  The 
fourth  commenter  (V^ATCP)  offered 
suggestirms  on  data  requirements 
addressing  survival  and  potential  effects 
on  non-taiget  organisms.  Two  of  the  six 
comments  (IBA  and  NNB)  requested 
that  EPA  review  notifications  in  60  days 
rather  than  the  90  days  proposed  by  the 
Agency.  Two  commenters  (MAS  and 


WDATCP)  addressed  issues  of 
coordination  with  State  authorities 
responsible  for  oversight  of  microbial 
pesticides.  One  ccanmenter  (A.  Wood) 
suggested  that  EPA  develop  a  data  base 
of  human  health  and  environmental 
data  generated  from  field  tests  of 
micr^ial  pesticides,  including  those 
under  notification,  in  order  to  improve 
the  data  based  for  future  regulatory 
decisions.  One  commenter  (APS) 
suggested  that  EPA  change  the  term 
“notification”  to  “screening  procedure” 
or  “microbial  pesticides  pre-test  review 
procedure”  because  notification  is  a 
misnomer. 

EPA  Response:  In  this  final  rule  EPA 
will  implement  its  proposal  of  allowing 
90  days  as  the  outer  limit  for  review  of 
notifications.  Ninety  days  is  required  to 
achieve  coordination  with  State  and 
local  authorities  and  with  USDA/APHIS 
where  jiuisdictional  overlap  occurs 
between  EPA  and  USDA.  Ninety  days 
also  permits  the  Agency  sufficient  time 
to  fully  evaluate  whether  any  risk  issues 
are  associated  with  the  test  and  to 
examine  them  in  detail,  including 
providing  the  opportimity  for  public 
participation  in  the  review  of 
notifications.  EPA's  goal  is  to  complete 
reviews  of  notificati<ms  in  a  timely 
fashion  and,  whenever  possible,  notify 
submitters  of  the  Agency’s  decision  in 
less  than  90  days. 

In  terms  of  the  use  of  marker  genes, 
EPA  included,  upon  the  request  of  the 
SAP  in  1986.  a  statement  in  proposed 
§  172.48  encouraging  the  use  of  such 
genes.  EPA  is  retaining  this  statement  in 
the  final  rule.  EPA  believes  use  of  such 
genes  should  be  encouraged  to  facilitate 
the  identification  or  monitoring  of 
microbial  pesticides  in  the  environment. 
However.  EPA  will  not  make  use  of 
such  genes  a  mandatory  general 
requirement  for  all  small-scale  field 
tests.  EPA  has  the  flexibility  to  make  a 
determination,  on  a  case-specific  basis, 
of  whether  the  use  of  marker  genes 
should  be  reqtiired  for  particular  tests; 
for  example,  when  the  use  of  marker 
genes  for  monitoring  of  a  microorganism 
is  judged  by  EPA  to  be  an  appropriate 
means  of  ri^  management  for  a 
particular  field  test  Tedinical  and 
efficacy  considerations  can  be  taken  into 
account  on  a  case-specific  basis  in 
determining  the  relative  cost/benefit 
ratio  of  using  marker  genes.  EPA 
believes  the  requirement  that  microbial 
pesticides  contain  suicide  genes  is 
premature  because  the  efficacy  of 
suicide  genes  in  controlling  microbial 
populations  in  the  environment  has  not 
been  demonstrated  to  date  in  the 
scientific  literature. 

The  suggestion  that  EPA  include  a 
requirement  for  a  pesticide  resistance 


management  plan  is  beyond  the  scope  of 
this  rule,  which  addresses  only 
notification  for  small-scale  tests  of 
certain  microbial  pesticides.  The 
Agency  is  aware  of  this  issue  for  all 
pesticides  and  is  evaluating  its  approach 
to  resistance  management. 

Comments  on  data  requirements 
included  the  suggestion  that  survival  of 
the  microbial  pesticide  in  the 
environment  and  evaluation  of  a  broad 
range  of  potential  non-target  organisms 
for  adverse  effects  is  important 
(WDATCP).  EPA  agrees  that  information 
on  the  survival  of  a  microbial  pesticide 
should  be  evaluated  in  a  notification 
and  has  retained  this  data  requirement 
in  the  final  rule  at  §  172.48.  ^A  will 
not,  however,  routinely  require  in  a 
notification  that  a  broad  range  of 
potential  non-target  organisms  be 
addressed  by  the  submitter.  EPA  can 
require  testing  of  effects  on  potential 
non-target  organisms  in  a  specific 
notification  if  the  characteristics  of  a 
particular  microbial  pesticide  indicate 
that  this  is  justified.  Data  requirements 
for  EUPs  and  registration  in  §  156.740 
describe  tests  to  address  non-target 
effects  of  microbial  pesticides.  TTiese 
requirements  utilize  single-species 
testing,  which  the  Agency  has  found  to 
be  the  most  effective  way  to  address 
potential  for  non-tcuget  effects. 

The  suggestion  (A.  Wood)  that  EPA 
develop  a  data  base  of  human  health 
and  environmental  data  generated  from 
field  tests  of  microbial  pesticides  is 
beyond  the  scope  of  this  rule  which 
addresses  only  notification  for  small- 
scale  testing  of  certain  microbial 
pesticides.  However,  applicants  submit 
human  health  and  enviitMunental  data  • 
as  part  of  the  notification,  EUP,  and 
registration  processes,  and  the  Agency’s 
experience  base  grows  through  this 
process. 

While,  as  suggested  by  APS.  the  term 
“screening  procedure”  or  “microbial 
pesticides  pre-test  review  procedure” 
may  provide  a  more  accurate 
description  of  the  reporting  process 
described  in  the  proposed  rule,  the  term 
“notification”  has  b^n  used  by  EPA 
since  the  publication  of  the  1984  policy 
statement  and  is  both  accepted  and 
understood  by  interested  parties.  To 
change  the  term  now  could  lead  to 
confusion.  EPA,  thus,  will  continue  to 
use  the  terra  “notification”  to  describe 
this  process.  The  notification  process 
described  in  §  172.46(b)  indicates  how 
submissions  should  be  marked  to  ensure 
that  notifications  are  properly 
processed. 
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G.  Substantiation  of  Claims  for 
Confidential  Information 

The  Agency  requested  comment  on 
the  proposed  requirement  (§  172.46(d)) 
that  any  claim  of  confidentiality  must  be 
substantiated  at  the  time  the  claim  is 
made  (i.e.,  “up-front  substantiation”). 
Specifically,  the  Agency  sought 
comment  on  how  to  achieve  the  best 
balance  between  the  burden  on  industry 
to  provide  substantiation  before  public 
disclosure  becomes  an  active  issue  (e.g., 
in  preparation  for  SAP  meetings)  and 
the  regulated  community’s  desire  to 
receive  timely  responses  on 
notifications.  This  balance  must  take 
into  consideration  the  needs  of  pesticide 
developers  to  protect  information  they 
believe  to  be  critical  to  maintaining 
their  competitiveness  and  the  public’s 
need  for  access  to  information  related  to 
potential  environmental  or  human 
health  effects  early  enough  in  the 
notification  review  process  to  provide 
informed  comment  before  the  Agency 
makes  a  decision. 

Five  respondents  (Ecogen,  IBA,  NNB, 
EDF,  and  CRG)  conunented  on  EPA’s 
proposed  approach  on  substantiation  of 
CBI  claims.  All  five  commenters 
supported  EPA’s  proposal  to  require  up- 
ft-ont  substantiation;  three  of  these 
commenters  (Ecogen,  IBA,  and  NNB) 
recommended  that  EPA  implement  an 
initial  screening  process  to  identify  and 
address  expeditiously  any  CBI  issues. 

EPA  Response:  EPA  continues  to 
believe  that  up-front  substantiation  of 
CBI  is  appropriate  and  necessary  for 
expeditious  decisions  on  notifications. 
EPA  believes  that,  given  the  Agency’s 
procedural  requirements  for  making 
final  CBI  determinations,  without  up¬ 
front  substantiation,  the  90-day 
response  time  associated  with  the 
notification  procedure  at  §  172.50  would 
be  difficult  or  impossible  to  meet  if  it 
becomes  necessary  to  resolve  a  CBI 
issue  before  a  decision  on  the 
notification  can  be  made.  Up-front 
substantiation  allows  the  Agency  to 
make  available  to  the  public  expurgated 
copies  of  each  submission  and  a 
rationale  for  any  exclusions,  and,  in 
necessary  cases,  to  make  final 
determinations  of  the  validity  of  CBI 
claims.  The  Agency  does  not  believe 
that  a  formal  initial  screening  process 
needs  to  be  implemented  because  a 
submitter  always  has  the  option  of 
consulting  with  the  Agency  on  these 
and  other  issues. 

Two  commenters  (IBA  and  NNB)  felt 
that  EPA  should  issue  guidance  on  the 
types  of  information  that  constitute  a 
valid  claim  of  CBI  for  microbial 
pesticides.  EPA  will  consider 
developing  such  guidance  in  the  future. 


It  may  be  more  useful  for  the  Agency  to 
develop  such  guidance  after  gaining 
more  experience  in  the  review  of 
microbial  pesticides  subject  to  this  final 
rule. 

H.  Voluntary  Submissions 

Although  not  specifically  proposed  in 
the  rule,  the  Agency  requested  comment 
on  whether,  in  addition  to  the 
notification  requirement,  EPA  should 
offer  the  opportunity  to  obtain  review 
on  a  voluntary  basis,  of  any  microbial 
pesticide  that  a  company  or  researchers 
Lei-  jves  could  benefit  by  such  a  review, 
regardless  of  the  scope  of  coverage  for 
notification  in  the  final  rule.  The  two 
commenters  (IBA  and  NNB)  who  offered 
comment  on  this  issue  supported  a 
provision  for  volimtary  submissions, 
although  one  commenter  (NNB) 
expressed  concern  over  the  burden  on 
Agency  resources  as  a  result  of  the 
increased  number  of  submissions. 

EPA  Response:  EPA  agrees  with  the 
comment  that  the  Agency’s  resources 
may  be  overly  burdened  by  voluntary 
submissions  if  developers  of  microbial 
pesticides  decide  to  submit  notifications 
for  microbial  pesticides  outside  the 
scope  of  coverage.  Such  voluntary 
reviews  could  be  equivalent  to  a 
notification  in  terms  of  Agency 
resources  required  to  conduct  a  review. 
After  consideration  of  the  public 
comments  on  this  issue,  the  Agency 
believes  that  it  should  focus  its  limited 
resources  on  review  of  notifications  of 
microbial  pesticides  subject  to  this  rule. 
However,  submitters  who  are  not  clear 
about  the  reporting  status  of  a  microbial 
pesticide,  in  terms  of  the  scope  of 
coverage,  are  encouraged  to  contact  the 
Agency  for  guidance  on  whether  a 
notification  is  required. 

/.  Scope  of  Requirement 

Two  commenters  (Abramson  and 
DuPont)  questioned  how  the  proposed 
changes  in  §  172.3  affect  the 
relationship  between  FIFRA  sections  5 
and  12(b)(5)  and'the  definition  of 
pesticide  in  section  2(u)  and  how  it 
would  affect  testing  of  registered 
pesticides  in  a  non-registered  use.  One 
commenter  (DuPont)  suggested 
modifications  of  the  language  of 
proposed  §  172.3(c)(l)(i)  and 
§§  172.3(c)(l)(iii),  172.3(c)(2)(iv),  and 
172.3(c)(3).  The  commenter  believed 
such  modified  language  would  more 
clearly  state  EPA’s  intent.  This 
commenter  also  suggested  the  word 
“not”  had  inadvertently  been  omitted 
from  proposed  §  172.3(d).  In  addition, 
the  commenter  asserted  that  proposed 
§  172.3(e)  was  impractical,  unnecessary, 
and  unwarranted,  and  would  give  the 
Agency  new  powers. 


EPA  Response:  As  described  in  the 
proposed  rule,  EPA  is  modifying 
§  172.3,  to  clarify  that  the  basis  for  the 
presumption  concerning  the  need  for  an 
EUP  for  small-scale  testing  is  based  on 
risk/benefit  considerations,  rather  than 
on  a  definitional  determination  of 
whether  a  substance  is  a  pesticide. 

DuPont  was  concerned  that,  in 
revising  §  172.3,  EPA  was  modifying  the 
status  under  FIFRA  of  a  substance  being 
tested,  and  questioned  whether  EPA 
intended  to  classify  all  test  substances 
as  pesticides. 

As  EPA  stated  in  the  preamble  to  the 
proposal,  the  determination  of  whether 
a  substance  or  mixture  of  substances  is 
a  pesticide  is  governed  by  the  intent  test 
of  FIFRA  section  2(u).  Once  a  substance 
is  determined  to  be  a  pesticide,  the 
applicability  of  FIFRA  section  5  EUP 
requirements  must  still  be  set  out.  In 
other  words,  EPA  must  explain  under 
what  circumstances  an  EUP  will  be 
required  for  testing  conducted  on  a 
pesticide.  This  determination  is  separate 
and  distinct  from  whether  the  substance 
is  or  is  not  a  pesticide.  The  current 
language  of  §  172.3(a)  mingles  the  two 
determinations,  and  implies  that  a 
pesticidal  determination  can  be  made 
on  the  same  basis  as  the  determination 
of  EUP  applicability.  In  fact,  a  pesticide 
determination  must  be  based  upon 
intent  under  the  definition  of  pesticide 
in  FIFRA,  whereas  EUP  applicability 
will  be  based  upon  risk/benefit 
considerations  only  after  pesticide 
status  has  been  attained.  The  revised 
§  172.3  only  addresses  the  latter  of  these 
two  determinations. 

EPA  emphasizes,  however,  that  it 
does  not  intend  to  change  the  status  of 
any  testing  with  respect  to  EUP 
applicability.  Small-scale  testing 
previously  conducted  on  a  “substance” 
not  subject  to  the  requirement  of  an 
EUP,  in  most  instances,  will  continue  to 
be  permitted  on  a  “pesticide”  without 
the  requirement  for  an  EUP.  As  under 
the  existing  §  172.3,  this  final  rule  will 
contain  a  presumption  that  an  EUP  is 
not  required  for  small-scale  testing  of 
pesticidal  substances.  A  substance  that 
does  not  meet  the  intent  test  of  FIFRA 
section  2(u)  and  is  therefore  not  a 
pesticide  would  not  be  covered  by 
FIFRA  section  5  under  any 
circumstances.  In  addition,  in  this  final 
rule,  EPA  does  not  intend  to  change  the 
status  of  the  exemption  under  section 
12(b)(5)  of  FIFRA  which  allows  the 
shipping  of  a  pesticidal  substance, 
under  the  conditions  of  that  section, 
without  being  subject  to  penalty  for 
failure  to  have  a  registration  or  an  EUP. 
Both  Abramson  and  DuPont  commented 
that  EPA  had  omitted  reference  in  its 
proposal  to  the  status  of  testing  of  new 
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uses  of  regist^ed  pesticides  that  is 
currently  explicitly  s^ted  in  §  172.3(c). 
EPA  did  not  intend  to  preclude  such 
testing.  Such  testing  will  continue  to  be 
eligible  for  die  presumption  that  an  EUP 
is  not  required  for  certain  small-scale 
testing  under  the  final  rule.  In  response 
to  both  these  comments,  EPA  has 
revised  the  text  of  §  172.3(a)  to  clarify 
the  applicability  of  EUP  requirements  as 
being  a  risk/benefit  determination,  and 
to  include  testing  of  new  uses  of 
registered  pesticides. 

Proposed  §  172.3(e)  reserved  to  the 
Agency  the  right  to  require  an  EUP  on 
a  caseAiy-case  basis,  notwithstanding 
the  presumptions  in  earlier  paragraphs 
that  EUPs  would  not  be  required. 

DuPont  contended  that  proposed 
§  172.3(e)  would  be  impractical, 
unnecessary,  unenforceable,  and  unduly 
expand  the  Agency's  authority. 

DuPont's  principal  concern  was  that 
EPA  had  not  set  out  criteria  for  making 
this  determination,  and  that  the 
regulated  community  could  therefore 
not  discern  when  it  was  subject  to  the 
requirement  of  an  EUP. 

EPA  disagrees  that  the  Agency  is 
extending  its  authority.  Rather,  it  is 
expressly  articulating  the  authority  it 
has  always  had  to  rebut  the 
presumptions,  either  for  specific  tests  or 
categories  of  tests.  Section  5  of  FIFRA 
authorizes  EPA  to  require  EUPs  for  all 
tests,  regardless  of  acreage.  EPA  has 
determined,  however,  that  based  on  risk 
considerations,  EUPs  generally  are  not 
necessary  for  small-scale  tests 
conducted  using  most  pesticides.  Since 
the  applicability  of  EUP  requirements 
depends  on  risl^enefit  considerations, 
EPA  believes  it  is  entirely  appropriate 
that  the  Agency  retain  this  flexibility 
and  be  able  to  make  case-by-case 
determinations  of  EUP  applicability.  If 
EPA  has  reason  to  believe  that  certain 
small-scale  testing  should  be  regulated 
under  an  EUP  for  risk/benefit  reasons,  it 
should  ensure  that  appropriate  controls 
are  in  place  before  the  testing  takes 
place. 

However,  in  response  to  DuPont’s 
concern  that  the  regulated  community 
could  not  determine  when  an  EUP 
would  be  required,  EPA  has  revised 
§  172.3(e)  in  the  final  rule  to  specify 
that,  if  EPA  determines  tliat  an  EUP  is 
required,  it  will  notify  the  affected 
parties  of  the  need  for  an  EUP.  Prior  to 
such  notice  from  the  Agency,  parties 
may  assume  that  the  presumption  that 
no  EUP  is  required  is  applicable  to  their 
small-scale  tests.  EPA  notes  that  the 
provisions  of  Subpart  C  are  an  example 
of  the  type  erf  circumstances  where  EPA 
has  determined  that  it  is  appropriate  to 
rebut  the  presumption  that  no  EUP  is 
required.  Where,  as  in  this  rulemaking. 


EPA  is  rebutting  the  presumption 
generically  for  a  category  of  pesticides 
or  tests,  it  will  use  the  rulemaking 
process  as  the  means  of  notification.  In 
other  cases,  EPA  could  choose  to  notify 
a  producer  individually  of  the  need  for 
an  EUP.  DuPont  commented  that  the 
language  of  proposed  §  172.3(c).  which 
pertains  to  testing  covering  more  than 
one  target  pest  ocevuring  at  different 
times  and  places,  was  confusing,  and 
suggested  revised  text  to  clarify  the 
intent.  EPA  recognizes  that  the 
proposed  language  may  be  confusing 
and  has  clarified  §§  172.3(c)(1)  and 
(c)(2)  of  the  regulatory  text.  For 
example,  in  §  172.3(c)(1),  it  is  generally 
EPA's  intent  that  testing  of  a  pesticide 
for  one  target  pest  would  qualify  for  the 
presumption  when  conducted  on  no 
more  than  10  acres  ciunulative, 
including  all  test  locations.  When 
testing  for  more  fiian  one  target  pest,  the 
presumption  again  applies  to  testing  on 
no  more  than  10  acres  per  pest,  where 
the  testing  occurs  either  in  different 
locations  or  at  different  times.  Thus, 
testing  for  two  target  pests  on  the  same 
site,  one  of  which  occurs  in  the  spring 
and  the  other  in  the  fall,  can  be 
conducted  without  an  EUP  as  long  as 
neither  test  exceeds  10  acres.  Similarly, 
testing  for  two  pests  at  the  same  time, 
one  of  which  is  a  pest  only  in  the 
Southeast  United  States,  and  the  other 
in  the  Southwest,  can  be  conducted 
without  an  EUP  as  long  as  neither  test 
exceeds  10  acres.  However,  testing  is 
limited  to  10  acres  total  if  more  than  one 
target  pest  is  being  tested  at  the  same 
time  and  same  locality. 

EPA  has  also  addressed  the  comment 
from  DuPont  that  the  use  of  the  term 
“crop"  in  proposed  §  172.3(cKl)(iii)  is 
confiising  when  referring  to  pesticide 
residues  in  or  on  the  crop.  The 
confusion  could  arise  be<»use  the  term 
“crop"  does  not  properly  apply  to  fish 
and  animals,  even  though  these  may  be 
the  subject  of  tests  involving  pesticides. 
EPA  has  clarified  this  language  in 
§  172.3(c)(l)(ii)  in  the  regulatory  text  by 
not  specifically  referring  to  crops. 

With  regard  to  the  comment  from 
DuPont  on  §  172.3(d).  EPA 
acknowledges  that  the  word  “not”  was 
inadvertently  omitted  from  proposed 
§  172.3(d),  and  the  final  regulatory  text 
has  been  corrected. 

/.  Submission  of  Information  Regarding 
Potential  Unreasonable  Adverse  Effects 

One  comment  (WDATCP)  was 
received  on  the  proposal  at  §  172.57  to 
require  reporting  of  unreasonable 
adverse  effects.  This  commenter 
believed  that:  (1)  Researchers  tend  to 
under  assess  potential  impacts;  (^) 
microorganisms  may  continue  to 


disperse  and  increase  in  numbers;  and 
(3)  the  phrase  “potential  unreasonable 
adverse  effects”  should  be  defined. 

EPA  Response:  In  this  final  rule,  EPA 
has  included  §  172.57  as  proposed. 

Section  172.57  applies  to  all  microbial 
pesticides  identified  in  §  172.45(c), 
including  those  subject  to  the 
notification  requirements  and  those  that 
are  exempt  from  the  notification 
requirements  under  §  172.45(d).  While 
EPA  has  done  generic  assessment  of 
potential  risk  in  the  development  of  this 
rule,  and  concluded  that  some,  but  not 
all,  categories  of  microbial  pesticides 
warrant  notification,  the  Agency  cannot 
foresee  all  adverse  effects  to  human 
health  or  the  environment  which  may 
arise  in  specific  individual  small-scale 
tests.  Section  172.57  is  meant  to  address 
unforeseeable  adverse  effects  resulting 
from  use  of  such  pesticides.  EPA 
believes  that  such  effects  are  likely  to  be 
extremely  rare;  however,  §  172.„7  is  a 
means  of  ensuring  that  potential  risk  is 
addressed  and  that  the  Agency's  data 
base  is  as  complete  as  possible  for  future 
tests.  Unreasonable  adverse  effects  must 
be  reported  if  they  are  directly  observed 
by  the  submitter  or  if  the  submitter  has 
learned  through  another  source  that  a 
microbial  pesticide  has  the  potential  to 
result  in  an  unreasonable  adverse  effect. 

K.  Related  Issues  Not  Specifically  Posed 
for  Comment 

Two  other  topics,  not  specifically 
posed  for  comment  by  EPA  in  its 
January  22. 1993  proposal  were  also 
raised  by  commenters.  One  commenter 
(D.  Keppel)  requested  that  a  moratorium 
be  placed  on  all  releases  of  genetically 
modified  organisms.  Two  o^er 
commenters  (DBA  and  NNB)  requested 
that  EPA  reorganize  the  Office  of 
Pesticide  Programs  (OPP)  so  as  to  form 
a  specific  branch  dealing  with  biological 
pesticides. 

EPA  Response:  EPA  believes  that  its 
approach  to  microbial  pesticides  (i.e.,  its 
proposed  notification  program  for  small- 
scale  testing,  its  EUP  program  for  large- 
scale  testing  and  its  registration 
program)  provide  adequate  protection 
from  unreasonable  adverse  effects  to 
human  health  and  the  environment.  The 
Agency  believes  there  is  no  evidence 
from  experience  with  many  years  of 
small-scale  testing  of  genetically 
modified  microbial  pesticides  that 
would  support  a  request  for  a 
moratorium  on  such  tests.  EPA.  thus, 
does  not  believe  a  moratorium  on 
testing  is  warranted. 

The  issue  of  OPP  internal 
organization  is  not  an  issue  which  is 
appropriately  addressed  through 
rulemaking  and  is  not  considered  in  this 
final  regulation.  OPP  is,  however. 
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examining  mechanisms  to  introduce 
efficiencies  into  its  program  for 
biological  pesticides. 

V.  Statutory  Requirements 

In  accordance  with  FIFRA  section 
25(a),  a  draft  of  this  final  rule  was 
submitted  to  the  FIFRA  SAP,  the 
Secretary  of  Agriculture  (USD A),  and 
the  House  Committee  on  Agriculture 
and  Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry  for  comment. 

A.  FIFRA  Scientific  Advisory  Panel 

A  Subpanel  of  the  SAP  provided 
written  comments  on  the  draft  final 
rule.  No  major  issues  were  identified  in 
comments  received  from  the  SAP.  One 
comment  was  received  from  a  Subpanel 
member  noting  that  the  SAP,  at  its 
meeting  on  September  26, 1990  (see  58 
FR  5878),  raised  the  issue  that  certain 
deletions  or  rearrangements  of  genetic 
material  within  a  single  genome  could 
impart  or  enhance  characteristics  of 
potential  concern.  This  commenter 
questioned  EPA’s  scientific  justification 
for  including  such  an  exemption  in  the 
final  rule,  while  noting  that  there  is  no 
major  problem  with  such  an  exemption. 

EPA  Response:  EPA  has  included  in 
the  regulatory  text,  at  §  172.45(d)(i),  an 
exemption  for  small-scale  testing  of 
microbial  pesticides  resulting  fi'om 
deletions  or  rearrangements  within  a 
single  genome.  As  stated  in  Unit  IV  of 
this  preamble,  EPA  has  gained 
experience  in  the  review  of  notificatidhs 
of  such  organisms  and  is  persuaded  that 
^  such  microbial  pesticides  are  similar  to 
those  that  would  be  likely  to  occur  in 
microbial  populations  in  nature  since 
deletions  and  rearrangements  of  genetic 
material  within  a  single  genome  are 
known  to  occur  in  microorganisms  in 
nature.  EPA  has  also  taken  into 
consideration  a  point  raised  in  the  SAP 
report  from  the  meeting  on  September 
26, 1990,  which  noted  that  the  long¬ 
term  survival  and/or  competitiveness  of 
these  kinds  of  microorganisms  may  be 
compromised  by  genetic  modifications 
involving  deletions  or  rearrangements 
within  a  single  genome.  In  making  a 
decision  on  this  exemption,  EPA 
considered  both  the  concerns  and 
mitigating  factors  raised  by  the  SAP, 
along  with  public  comment.  EPA 
believes  that,  on  balance,  these 
microbial  pesticides,  when  tested  at 
small-scale,  would  be  subject  to  natural 
constraints  on  their  populations  in  the 
environment. 

Under  §  172.57  of  the  regulatory  text, 
unreasonable  adverse  effects  resulting 
from  microbial  pesticides  must  be 
reported  to  EPA.  These  reporting 
requirements  also  apply  to  the  microbial 


pesticides  exempted  at  §  172.45(d)(i),  if 
any  adverse  effects  should  occur. 

B.  U.S.  Congress  and  U.S.  Department 
of  Agriculture 

In  accordance  with  FIFRA  section  25, 
a  draft  of  this  final  rule  was  submitted 
in  February  1994  to  the  U.S.  Congress 
and  USDA.  USDA  commented  that  the 
final  rule  simplifies  the  regulation  of 
small-scale  testing  of  microbial 
pesticides,  focuses  on  microbial 
pesticides  posing  the  greatest  risk,  and 
reduces  the  number  of  notifications  to 
EPA  when  compared  to  current  policy. 

USDA  requested  two  changes  in  their 
comments,  both  of  which  EPA  agreed  to 
incorporate  in  the  final  rule.  The  first 
modification  pertained  to  the  text  in  the 
parentheses  in  §  172.45(c)(2),  which 
read  as  follows:  “Nonindigenous 
microbial  pesticides  that  have  not  been 
favorably  acted  upon  by  the  USDA  (i.e., 
by  the  granting  of  a  permit  or  the 
determination  that  a  permit  is 
necessary).”  The  USDA  suggested  that 
the  phrase  "not  favorably  acted  upon” 
may  imply  that  if  USDA  were  to  deny 
a  permit  because  of  a  plant  pest  risk, 
EPA  could  authorize  testing  under  40 
CFR  part  172.  To  avoid  confusion, 

USDA  suggested  the  language  read: 
“Nonindigenous  microbial  pesticides 
that  have  not  been  acted  upon  by  USDA 
(i.e.,  either  by  issuing  or  denying  a 
permit  or  determining  that  a  permit  is 
unnecessary;  or  a  permit  is  not  pending 
with  USDA).”  EPA  accepted  this 
comment  and  the  regulatory  text 
suggested  by  USDA  appears  in  the  final 
rule  at  §  172.45(c)(2). 

Second,  USDA  pointed  out  that  both 
the  USDA  and  EPA  should  consider  the 
effect  of  the  current  regulations  on  the 
testing  and  introduction  of  biological 
control  agents,  given  the  commitment  at 
USDA  to  the  development  of  more 
environmentally  friendly  biological 
control  approaches  in  agriculture.  EPA 
agrees  that  it  is  important  to  work  with 
USDA  on  this  issue  given  EPA’s 
authority  to  regulate  pesticides.  EPA 
and  USDA  will  continue  discussions  on 
biological  control  agents  and  microbial 
pesticides  to  ensure  that  there  is 
appropriate  regulation  of  these 
applications,  while  minimizing 
potentially  duplicative  reviews  and 
accelerating  availability  of  safer  pest 
management  technologies. 

No  comments  were  received  from  the 
U.S.  Congress  during  the  60-day 
comment  period. 

VI.  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  control 
number  OPP-50668A).  The  record 
includes  all  information  considered  by 


EPA  in  developing  this  final  rule.  The 
record  includes  the  following  items: 

1.  All  prior  Federal  Register  Notices, 
and  supporting  public  dockets,  relating 
to  the  regulation  of  microbial  pesticides 
under  FIFRA.  These  include: 

a.  The  1984  Statement  of  Interim 
Policy  on  Small-Scale  Testing  of 
Nonindigenous  and  Genetically  Altered 
Microbial  Pesticides  (49  FR  40659, 
October  17, 1984). 

b.  The  December  1984  EPA  Federal 
Register  Notice  on  Biotechnology  (49  FR 
50856,  December  31, 1984). 

c.  The  1986  Policy  Statement  (51  FR 
23302,  June  26, 1986). 

d.  “Biotechnology;  Request  for 
Comment  on  Regulatory  Approach,”  (54 
FR  7027,  February  15, 1989). 

e.  The  1993  Proposed  Rule  for 
Microbial  Pesticides;  Experimental  Use 
Permits  and  Notifications  (58  FR  5878, 
January  22, 1993). 

2.  Public  comments  submitted  in 
response  to  each  of  the  above  Notices 
and  the  EPA  “Analysis  of  Comments, 
Proposed  Rule,  FIFRA  Part  172: 

Microbial  Pesticides;  Experimental  Use 
Permits  and  Notifications.” 

3.  “Principles  for  Federal  Oversight  of 
Biotechnology:  Planned  Introduction 
into  the  Environment  of  Organisms 
With  Modified  Hereditary  Traits,” 

Office  of  Science  and  Technology  Policy 
(55  FR  31118,  July  31,  1990). 

4.  “Exercise  of  Federal  Oversight 
Within  Scope  of  Statutory  Authority; 
Planned  Introductions  of  Biotechnology 
Products  into  the  Environment,”  Office 
of  Science  and  Technology  Policy  (57 
FR  6753,  February  27, 1992). 

5.  Reports  of  all  SAP  and  BSAC 
meetings  pertaining  to  this  rule. 

6.  The  Regulatory  Impact  Analysis  for 
this  rule. 

7.  Support  documents  and  reports, 
including: 

a.  National  Research  Council.  1989. 
"Field  Testing  Genetically  Modified 
Organisms:  Framework  for  Decisions.” 
National  Academy  Press,  Washington, 
D.C. 

b.  Tiedje,  J.M.,  R.K.  Colwell,  Y.L. 
Grossman,  R.E.  Hodson,  R.E.  Lenski, 

R.N.  Mack,  and  P.J.  Regal.  1989.  “The 
Planned  Introduction  of  Genetically 
Engineered  Organisms:  Ecological 
Considerations  and  Recommendations.” 
Ecoloey  70:298-315. 

c.  The  President’s  Council  on 
Competitiveness.  1991.  Report  on 
National  Biotechnology  Policy,  February 
1991. 

8.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  EPA  pertaining  to  the 
development  of  this  rule.  (This  does  not 
include  any  inter-  or  intra-agency 
memoranda,  unless  specifically  noted  in 
the  Index  of  this  docket.) 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45611 


V1L  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866, 
the  Agency  must  determine  whether  the 
regulatory  action  is  “significant”  and 
therefore  subject  to  all  the  requirements 
of  the  Executive  Order  (i.e..  Regulatory 
Impact  Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
“significant”  as  those  actions  likely  to 
lead  to  a  rule  (1)  Having  eui  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  section  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (“economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order,  EPA  has  determined  that  this 
rule  is  “significant”  because  it  raises 
novel  policy  issues  arising  out  of  legal 
mandates.  As  such,  this  action  was 
submitted  to  OMB  for  review,  and  any 
comments  or  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605  (b)),  EPA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  This 
conclusion  is  based  on  the  fact  that  this 
rule  is  only  the  codification,  with 
modification,  of  relevant  operative 
provisions  of  the  June  26, 1986  Policy 
Statement.  As  such,  this  rule  will  not 
create  any  additional  impacts  on 
affected  small  businesses  or  other  small 
entities  beyond  those  currently  in  effect. 
In  fact,  this  rule  will  reduce  the  number 
and  scope  of  microbial  pesticides 
requiring  EPA  oversight  from  those 
covered  under  the  current  policy. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  amendment 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 


document  has  been  prepared  by  EPA 
(ICR  No.  0276.07;  OMB  control  No. 
2070-0040)  and  a  copy  may  be  obtained 
fi'om  Sandy  Farmer,  Information  Policy 
Branch  (MC-2136);  U.S.  Enviromnental 
Protection  Agency;  401  M  St.,  SW.; 
Washington,  DC  20460  or  by  calling 
(202)  260-2740. 

List  of  Subjects  in  40  CFR  Part  172 

Environmental  protection. 
Intergovernmental  relations.  Labeling, 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements.  Research. 

Dated:  August  19, 1994. 

Carol  M.  Browner, 

Administrator. 

Therefore,  40  CFR  part  172  is 
amended  as  follows; 

PART  172— [AMENDED] 

1.  The  authority  citation  for  part  172 
is  revised  to  read  as  follows: 

Authority;  7  U.S.C.  136a.  136c,  136f.  136v, 
and 136w. 

2.  By  revising  §  172.3  to  read  as 
follows; 

§  1 72.3  Scope  of  requirement 

(a)  An  experimental  use  permit  (EUP) 
is  generally  required  for  testing  of  any 
unregistered  pesticide  or  any  registered 
pesticide  being  tested  for  an 
unregistered  use.  However,  as  described 
in  paragraph  (b)  of  this  section,  certain 
of  such  tests  are  presumed  not  to 
involve  unreasonable  adverse  effects 
and,  therefore,  do  not  require  an  EUP. 

(b)  Except  as  provided  in  subpart  C  of 
this  part  or  as  specifically  determined 
by  the  Environmental  Protection  Agency 
(EPA),  it  may  be  presumed  that  EUPs 
are  not  required  when: 

(1)  The  experimental  use  of  the 
pesticide  is  limited  to: 

(1)  Laboratory  or  greenhouse  tests, 

(ii)  Limited  replicated  field  trials  as 
described  in  paragraph  (c)  of  this 
section  to  confirm  such  tests,  or 

(iii)  Other  tests  as  described  in 
paragraph  (c)  of  this  section  whose 
purpose  is  only  to  assess  the  pesticide’s 
potential  efficacy,  toxicity,  or  other 
properties. 

(2)  The  producer,  applicator,  or  any 
other  person  conducting  the  test  does 
not  expect  to  receive  any  benefit  in  pest 
control  from  the  pesticide’s  use. 

(c)  For  purposes  of  paragraphs 
(b)(l)(ii)  and  (b)(l)(iii)  of  this  section, 
the  following  types  of  experimental  tests 
are  presumed  not  to  need  an  EUP: 

(1)  A  small-scale  test  involving  use  of 
a  particular  pesticide  that  is  conducted 
on  a  cumulative  total  of  no  more  than 
10  acres  of  land  per  pest,  except  that: 

(i)  When  testing  for  more  than  one 
target  pest  occurs  at  the  same  time  and 


in  the  same  locality,  the  10  acre 
limitation  shall  encompass  all  of  the 
target  pests. 

(ii)  Any  food  or  feed  crops  involved 
in,  or  affected  by,  such  tests  (including, 
but  not  limited  to,  crops  subsequently 
grown  on  such  land  which  may 
reasonably  be  expected  to  contain 
residues  of  the  tested  pesticides)  shall 
be  destroyed  or  consumed  only  by 
experimental  animals  unless  an 
appropriate  tolerance  or  exemption  from 
a  tolerance  has  been  established  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  for  residues  of  the 
pesticide. 

(2)  A  small-scale  test  involving  the 
use  of  a  particular  pesticide  that  is 
conducted  on  a  cumulative  total  of  no 
more  than  1  sufface  acre  of  water  per 
pest,  except  that: 

(i)  When  the  testing  for  more  than  one 
target  pest  occurs  at  the  same  time  and 
in  the  same  locality,  the  1  acre 
limitation  shall  encompass  all  of  the 
target  pests. 

(ii)  Waters  which  are  involved  in  or 
affected  by  such  tests  are  not  used  for 
irrigation  purposes,  drinking  water 
supplies,  or  body  contact  recreational 
activities. 

(iii)  Testing  shall  not  be  conducted  in 
any  waters  which  contain  or  affect  fish, 
shellfish,  plants,  or  animals  taken  for 
recreational  or  commercial  purposes 
and  used  for  food  or  feed,  unless  an 
appropriate  tolerance  or  exemption  from 
a  tolerance  has  been  established  under 
the  FFDCA  for  residues  of  the  pesticide. 

(3)  Animal  treatment  tests  involving 
the  use  of  a  particular  pesticide  that  are 
conducted  only  on  experimental 
animals  which  will  not  be  used  for  food 
or  feed,  unless  an  appropriate  tolerance 
or  an  exemption  from  a  tolerance  has 
been  established  for  animal  products 
and  byproducts  under  the  FFDCA  for 
residues  of  the  pesticide. 

(d)  The  examples  in  paragraphs  (c)(1), 
(c)(2),  and  (c)(3)  of  this  section  are  not 
all-inclusive  and  do  not  preclude  testing 
in  larger  areas  or  larger  numbers  of  units 
if  the  intended  use  meets  the  criteria  of 
paragraph  (a)  of  this  section.  However, 
tests  which  do  not  come  within  the 
examples  in  paragraphs  (c)(1),  (c)(2), 
and  (c)(3)  of  this  section,  absent  a 
specific  determination  by  EPA  to  the 
contrary,  require  an  EUP.  Subdivision  I 
of  the  Pesticide  Assessment  Guidelines 
provides  guidance  on  the  procedures, 
data  requirements,  and  general  aspects 
pertaining  to  the  issuance  and  use  of 
EUPs.  Persons  intending  to  conduct 
tests  who  are  uncertain  whether  the 
testing  may  be  conducted  without  a 
permit  may  submit  a  request  for 
determination  to  the  Registration 
Division  (7505C),  Office  of  Pesticide 
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Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 

DC  20460,  Telephone;  (703-305-5447). 
Such  a  request  shall  include  the 
inform^on  listed  in  §  172.4(b)(l)(ii) 
and  (b)(l)(iii)  and  in  the  case  of  an 
unregistered  product,  the  information  in 
§172.4(b)(3)(i). 

(e)  Notwithstanding  paragraphs  (b) 
through  (d)  of  this  section,  EPA  may,  on 
a  case-by-case  basis,  require  that  certain 
testing  of  a  particular  pesticide  or  class 
of  pesticides  be  carried  out  under  an 
EUP,  if  it  is  determined  that  such  EPA 
oversight  is  warranted.  If  EPA 
determines  that  an  EUP  is  required,  it 
will  notify  the  developer  of  the 
pesticide  of  the  need  for  an  EUP  and 
provide  opportimity  for  comment  or 
objections  before  imposing  the 
requirement. 

(f)  No  EUP  is  required  for  a  substance 
or  mixture  of  substances  being  put 
through  tests  for  the  sole  purpose  of 
gathering  data  required  for  approval  of 
such  substance  or  mixture  under  the 
FFDCA  (21  U.S.C.  301  et  seq.)  as: 

(1)  A  “new  drug”  (21  U.S.C  sec. 
321(p)  and  sec.  355). 

(2)  A  “new  animal  drug”  (21  U.S.C. 
sec.  321  (w)  and  sec.  360(b)),  or 

(3)  An  “animal  feed”  (21  U.S.C.  sec. 
321  (x))  containing  a  “new  animal  drug” 
(21  U.S.C.  sec.  360(b)). 

(g)  Paragraph  (f)  of  this  section  shall 
not  apply  when  a  purpose  of  such  test 
is  to  accumulate  information  necessary 
to  register  a  pesticide  under  section  3  of 
the  Act. 

3.  By  adding  a  new  subpart  C  to  read 
as  follows: 

Subpart  C— Notification  for  Certain 
Genetically  Modified  Microbial  Pesticides 

Sec. 

172.43  Definitions. 

172.45  Requirement  for  a  Notification. 

172.46  Submission  of  a  Notification. 

172.48  Data  requirements  for  a 

Notification. 

172.50  Response  to  a  Notification. 

172.52  Notification  exemption  process. 

172.57  Submission  of  information 

regarding  potential  unreasonable  adverse 
effects. 

172.59  Enforcement. 

Subpart  C — Notification  for  Certain 
Genetically  Modified  Microbial 
Pesticides 

§172.43  Definitions. 

Terms  used  in  this  subpart  shall,  with 
the  exception  of  those  dehned  below, 
have  the  meaning  set  forth  in  the  Act 
and  in  §172.1. 

.  “Containment  and  inactivation 
controls”  means  any  combination  of 
mechanical,  procedural,  or  biological 
controls  designed  and  operated  to 


restrict  environmental  release  of  viable 
microorcanisms  from  a  facility. 

“Deliberately  modified”  means  the 
directed  additicm,  rearrangement,  or 
removal  of  nucleotide  sequences  to  or 
from  genetic  material. 

“Introduction  of  genetic  materiat* 
means  the  movement  of  nucleotide 
sequences  into  a  microorganism, 
regardless  of  the  technique  used. 

“Inversions  of  genetic  materiaF’ 
means  the  replacement  of  an  internal 
section  of  a  chromosome  in  the  reverse 
orientation. 

“Microbial  pesticide”  means  any 
pesticide  whose  active  ingredient  is  a 
microorganism  intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest,  or  intended  for  use  as  a  plant 
regulator,  defoliant,  or  desiccant. 

“Microbial  pesticides  resulting  from 
rearrangements”  means  a  microbial 
pesticide  resulting  from  translocations 
or  inversions  of  genetic  material. 

“Microorganism”  means  a  bacterium, 
fungus,  alga,  virus,  or  protozoan. 

“Nonindigenous  microbial  pesticide” 
means  a  microbial  pesticide  brought 
into  one  of  the  following  geographic 
areas  from  outside  that  area: 

(1)  The  continental  United  States, 
including  Alaska,  and  the  immediately 
adjoining  countries  (i.e.,  Canada  and 
Mexico). 

(2)  The  Hawaiian  Islands. 

(3)  The  Caribbean  Islands  including 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

“Pesticidal  property”  means  a 
characteristic  exhibited  by  a 
microorganism  that  contributes  to  the 
intentional  use  of  the  microorganism  to 
prevent,  destroy,  repel,  or  mitigate  a 
pest  or  to  act  as  a  plant  regulator, 
defoliant,  or  desiccant. 

“Single  genome”  means  the  sum  total 
of  chromosomal  and  extrachromosomal 
genetic  material  of  an  isolate  and  any 
descendants  derived  under  axenic 
culture  conditions  from  that  isolate. 

“Small-scale  test”  means  the 
experimental  use  of  a  microbial 
pesticide  in  a  facility  such  as  a 
laboratory  or  greenhouse,  or  use  in 
limited  replicated  field  trials  or  other 
tests  as  described  in  §  172.3(c). 

“Test”  or  “testing”  means  any  use  of 
a  microbial  pesticide  consistent  with 
section  5  of  the  Act,  including  limited 
replicated  field  trials  and  associated 
activities. 

“Translocations  of  genetic  materiat' 
means  a  chromosomal  configuration  in 
which  part  of  a  chromosome  becomes 
attached  to  a  different  chromosome,  or 
inserts  in  a  different  location  on  the 
same  chromosome. 

§  1 72.45  Requirement  for  a  Notification. 

(a)  VWjo  must  submit  a  Notification. 
Notwithstanding  §  172.3,  any  person 


who  plans  to  conduct  small-scale  testing 
of  a  type  of  microbial  pesticide 
identified  in  paragraph  (c)  of  this 
section  must  submit  a  Notification  to 
EPA  and  obtain  prior  approval  for  either 
of  the  following  tests: 

(1)  Small-scale  tests  that  involve  an 
intentional  environmental  introduction 
of  that  microbial  pesticide. 

(2)  Small-scale  tests  performed  in  a 
facility  without  adequate  containment 
and  inactivation  controls  as  provided  in 
paragraph  (e)  of  this  section. 

(b)  Alternative  to  Notification.  In  lieu 
of  a  Notification,  any  person  required  to 
submit  a  Notification  under  paragraph 
(a)  of  this  section  may  submit  an 
application  for  an  experimental  use 
permit  (EUP)  to  EPA  for  approval. 

(c)  Small-scale  testing  that  requires  a' 
Notification.  As  provided  in  paragraph 
(a)  of  this  section,  and  notwithstanding 
any  other  approval  by  any  governmental 
entity,  EPA  review  and  approval  are 
required  prior  to  the  initiation  of  any 
small-scale  test  involving  either  of  the 
following  microbial  pesticides: 

(1)  Microbial  pesticides  whose 
pesticidal  properties  have  been 
imparted  or  enhanced  by  the 
introduction  of  genetic  material  that  has 
been  deliberately  modified. 

(2)  Nonindigenous  microbial 
pesticides  that  have  not  been  acted 
upon  by  the  U.S.  Department  of 
Agriculture  (i.e.,  either  by  issuing  or 
denying  a  permit  or  determining  that  a 
permit  is  unnecessary;  or  a  permit  is  not 
pending  with  the  USDA). 

(d)  Small-scale  testing  that  does  not 
require  a  Notification.  (1)  Testing 
conducted  with  microbial  pesticides 
identified  in  paragraph  (c)  of  this 
section,  but  made  exempt  pursuant  to 

§  172.52,  does  not  require  a  Notification. 
The  following  microbial  pesticides  (or 
cla'sses  of  pesticides)  are  exempt  from 
the  notification  requirement  in 
paragraph  (a)  of  this  section: 

(1)  Microbial  pesticides  resulting  from 
deletions  or  rearrangements  within  a 
single  genome  that  are  brought  about  by 
the  introduction  of  genetic  material  that 
has  been  deliberately  modified. 

(ii)  (Reserved) 

(2)  Testing  conducted  in  a  facility 
with  adequate  containment  and 
inactivation  controls,  as  provided  in 
paragraph  (e)  of  this  section,  does  not 
require  a  Notification. 

(e)  Selection  and  use  of  containment 
and  inactivation  controls.  (1)  Selection 
and  use  of  containment  and  inactivation 
controls  for  a  particular  microbial 
pesticide  shall  take  into  account  the 
following; 

(i)  Factors  relevant  to  the  microbial 
pesticide’s  ability  to  survive  in  the 
environment. 


Federal  Register  /  Vol.  59,  No.  169  /  Thursday,  September  1,  1994  /  Rules  and  Regulations  45613 


(ii)  Potential  routes  of  release  in  air, 
solids,  and  liquids;  in  or  on  waste 
materials  and  equipment;  in  or  on 
people  (including  maintenance  and 
custodial  personnel);  and  in  or  on  other 
organisms  such  as  insects  and  rodents. 

(iii)  Procedures  for  transfer  of 
materials  between  facilities. 

(iv)  Plans  for  routine  or  emergency 
clean-up  and  test  termination. 

(2)  For  purposes  of  paragraph  (e)(1)  of 
this  section,  EPA  will  presume  that 
compliance  with  the  containment 
provisions  of  the  National  Institutes  of 
Health  (NIH)  “Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules”  (51  FR  16958,  May  7, 1986) 
constitutes  selection  and  use  of 
adequate  containment  and  inactivation 
controls. 

(3)  The  selection  of  containment  and 
inactivation  controls  shall  be  approved 
by  an  authorized  official  of  the 
organization  that  is  conducting  the  test 
prior  to  commencement  of  the  test. 

(4)  Records  shall  be  developed  and 
maintained  describing  the  selection  and 
use  of  the  containment  and  inactivation 
controls,  including  contingency  plans 
for  emergency  clean-up  and  test 
termination,  that  will  be  used  during  the 
test.  These  records  shall  be  available  for 
inspection  at  the  test  facility.  In 
addition,  these  records  shall  be 
submitted  to  EPA  at  EPA’s  request  and 
within  the  time  frame  specified  in  EPA’s 
request. 

f5)  Subsequent  to  any  EPA  review  of 
the  containment/inactivation  controls 
selected  under  paragraph  (e)(1)  of  this 
section,  changes  to  the  controls 
necessary  to  prevent  unreasonable 
adverse  effects  must  be  made  upon  EPA 
request.  Failure  to  comply  with  EPA’s 
request  shall  result  in  automatic 
revocation  of  the  exemption  from  the 
requirement  to  submit  a  Notification. 

§  172.45  Submission  of  a  Notification. 

(a)  When  to  submit  a  Notification.  A 
Notification  shall  be  submitted  for 
approval  at  least  90  days  pribr  to  the 
initiation  of  the  proposed  test. 

(b)  Where  to  submit  a  Notification.  A 
Notification  shall  be  submitted  to  the 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,SVV., 
Washington,  DC  20460,  and  clearly 
marked  “A'TTN:  Biotechnology 
Notification  Review.” 

(c)  How  to  format  a  Notification.  A 
Notification  submitted  under  this 

•  section  must  comply  with  the  following 
procedures,  but  is  not  required  to 
comply  with  the  format  and  other 
provisions  governing  submission  of  data 
in  §§  158.32  and  158.33  of  this  chapter. 
However,  because  data  submitted  with 


the  Notification  may  subsequently  be 
used  to  support  other  regulatory  actions 
(e.g.,  used  in  EUP  or  registration 
applications),  it  is  recommended  that 
such  data  comply  with  EPA 
requirements  in  §§  158.32  and  158.33  of 
this  chapter. 

(1)  Each  Notification  must  be 
accompanied  by  a  transmittal  document 
that  clearly  identifies  the  EPA  action 
supported  as  a  Biotechnology 
Notification  Review. 

(2)  Five  copies  of  each  Notification 
must  be  submitted  to  EPA. 

(3)  Any  claims  of  confidentiality  for 
information  submitted  in  the 
Notification  must  be  made  as  described 
in  paragraph  (d)  of  this  section. 

(d)  How  to  make  confidential  business 
information  (CBI)  claims  in  a 
Notification.  Although  it  is  strongly 
recommended  that  the  submitter 
minimize  the  amount  of  data  and  other 
information  claimed  as  CBI,  a  spbmitter 
may  assert  a  claim  of  confidentiality  for 
all  or  part  of  the  information  submitted 
to  EPA  in  a  Notification  (See  part  2, 
Subpart  B  of  this  chapter).  To  assert 
such  a  claim,  the  submitter  must 
comply  with  the  following  procedures: 

(1)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
the  information  is  submitted  to  EPA. 
Failure  to  assert  a  claim  at  that  time  will 
be  considered  a  waiver  of 
confidentiality  for  the  information 
submitted,  and  the  information  may  be 
made  available  to  the  public,  subject  to 
section  10(g)  of  the  Act.  with  no  ^rther 
notice  to  the  submitter. 

(2)  Of  the  five  copies  of  the 
Notification  required  by  paragraph  (c)  of 
this  section,  four  copies  must  be 
complete  with  the  information  that  is 
claimed  confidential  clearly  marked  in 
the  manner  described  in  §  2.203(b)  of 
this  chapter.  All  information  claimed  as 
confidential  must  be  deleted  from  the 
fifth  copy,  but  it  must  be  otherwise 
complete.  The  first  page  of  the  fifth  copy 
must  be  marked  “Contains  no 
information  claimed  as  confidential.” 
EPA  may  include  the  fifth  copy  in  a 
public  file  without  further  notice.  EPA 
will  consider  incomplete  a  Notification 
containing  information  claimed  as  CBL 
that  is  not  submitted  in  accordance  with 
this  paragraph  and  will  suspend  the 
review  period  on  the  Notification  until 
such  procedures  are  followed. 

(3)  Any  claim  of  confidentiality  must 
be  accompanied,  at  the  time  the  claim 

is  made,  by  comments  substantiating  the 
claim  and  explaining  why  the  submitter 
believes  that  the  information  should  not 
be  disclosed.  The  submitter  should  refer 
to  §  2.204(e)(4)  of  this  chapter  for  points 
to  address  in  the  substantiation.  If  such 
comments  are  themselves  claimed 


confidential  and  are  marked 
confidential  when  subniitted  to  EPA, 
they  will  be  treated  as  such  in 
accordance  with  §  2.205(c)  of  this 
chapter.  EPA  will  consider  incomplete 
all  Notifications  containing  information 
claimed  as  CBI  that  are  not 
accompanied  by  substantiation,  and  will 
suspend  the  review  period  on  such 
Notifications  until  the  required 
substantiation  is  provided. 

(4)  EPA  will  disclose  information  that 
is  subject  to  a  claim  of  confidentiality 
asserted  under  this  section  only  to  the 
extent  and  by  means  of  the  procedures 
set  forth  in  section  10  of  the  Act,  in  this 
subpart,  and  in  part  2  of  this  chapter. 

§  172.48  Data  requirements  for  a 
Notification. 

This  section  identifies  the  data  and 
information  to  be  included  in  each 
Notification.  When  specific  information 
is  not  submitted,  an  explanation  of  why 
it  is  not  practical  or  necessary  to 
provide  the  information  is  to  be 
provided. 

(a)  The  identity  of  the  microorganism 
which  constitutes  the  microbial 
pesticide  including: 

(1)  Summary  of  data  supporting  the 
taxonomic  designation  and  its 
interpretation. 

(2)  Means  and  limit  of  detection  using 
sensitive  and  specific  methods  (e.g., 
note  the  use  of  any  markers  that  are 
used  to  distinguish  the  introduced 
population  from  native 
microorganisms).  Introduction  into  the 
microbial  pesticide  of  a  unique  genetic 
marker  is  encouraged. 

(b)  Description  of  the  natural  habitat 
of  the  parental  strain  of  the  microbial 
pesticide  including  information  on; 

(1)  Physical  and  chemical  features 
important  to  growth  and  survival  of  the 
parental  strain. 

(2)  Biological  features  of  the  parental 
strain  that  would  have  an  impact  on  the 
microbial  pesticide  (e.g.,  presence  of 
phages  that  infect  the  microorganism). 

(3)  Competitors. 

(c)  Information  on  the  host  range  of 
the  microbial  pesticide,  if  any,  with  an 
assessment  of  infectivity  and 
pathogenicity  to  nontarget  organisms. 

(d)  Information  on  survival  and  the 
ability  of  the  microbial  pesticide  to 
increase  in  numbers  (biomass)  in  the 
environment  (e.g.,  in  the  environment 
into  which  the  microbial  pesticide  will 
be  introduced,  and  in  substantially 
different  environments  that  may  be  in 
the  immediate  vicinity).  These  data  may 
be  derived  from  the  scientific  literature 
or  from  tests  conducted  in  a  laboratorv’ 
or  other  containment  facility. 

(e)  The  identity  of  possible 
transmission  vectors  (e.g.,  insects). 
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(0  Data  on  relative  environmental 
competitiveness  compared  to  the 
parental  strain  of  the  microbial 
pesticide. 

(g)  Description  of  the  methods  used  to 
genetically  modify  the  microbial 
pesticide. 

(h)  The  identity  and  location  of  the 
gene  segments  that  have  been 
rearranged  or  inserted/deleted  (host 
source,  nature,  and,  for  example,  base 
sequence  data,  or  restriction  enzyme 
map  of  the  genes). 

(i)  Information  on  the  control  region 
of  the  genes,  and  a  description  of  the 
new  traits  or  characteristics  that  are 
expressed. 

ij)  Data  on  potential  for  genetic 
transfer  and  exchange  with  other 
organisms  and  on  genetic  stability  of 
any  inserted  sequences  in  the  microbial 
pesticide. 

(k)  A  description  of  the  proposed 
testing  program  including: 

(l)  The  purpose  or  objectives  of  the 
proposed  testing. 

(2)  Designation  of  the  pest  organisms 
involved  (common  and  scientihe 
names). 

(3)  The  States  in  which  the  proposed 
program  will  be  conducted. 

(4)  The  exact  location  of  the  test  sites 
(including  proximity  to  residences  and 
human  activities,  surface  water,  etc.). 

(5)  The  crops,  fauna,  flora, 
geographical  description  of  sites,  modes, 
dosage  rates,  frequency,  and  situation  of 
application  on  or  in  which  the  pesticide 
is  to  be  used. 

(6)  The  total  amoimt  of  pesticidq 
product  proposed  for  use  in  the  testing. 

(7)  The  method  of  application. 

(8)  A  comparison  of  the  natural 
habitat  of  the  microbial  pesticide  with 
the  proposed  test  site. 

(9)  The  number  of  acres,  structural 
sites,  or  animals/plants  by  State,  to  be 
treated  or  included  in  the  area  of 
experimental  use. 

(10)  Procedures  to  be  used  to  protect 
the  test  area  from  intrusion  by 
unauthorized  individuals. 

(11)  The  proposed  dates  or  periods 
during  which  the  testing  program  is  to 
be  conducted,  and  the  manner  in  which 
supervision  of  the  program  will  be 
accompUshed. 

(12)  Description  of  procedures  for 
monitoring  the  microbial  pesticide 
within  and  adjacent  to  the  test  site 
during  the  test. 

(13)  The  method  of  sanitation  or 
disposal  of  plants,  animals,  soils,  farm 
tools,  machinery  etc.,  that  will  be 
exposed  to  the  microbial  pesticide 
during  or  after  the  test. 

(14)  Means  of  evaluating  potential 
adverse  effects  and  methc^  of 
controlling  the  microbial  pesticide  if 
dehjcted  beyond  the  test  area. 


(1)  A  statement  of  composition  for  the 
formulation  to  be  tested,  giving: 

(1)  The  name  and  percentage  by 
wei^t  (or  other  suitable  imits)  of  each 
ingredient,  active  and  inert. 

(2)  Production  methods. 

(3)  Extraneous  microorganisms 
present  as  contaminants. 

(4)  Amount  and  potency  of  any  toxin 
present. 

(5)  Where  applicable,  the  number  of 
viable  microorganisms  per  unit  weight 
or  volume  of  the  product  or  other 
appropriate  system  for  designating  the 
quantity  of  active  in^dient. 

(m)  Any  additions  factual 
information  regarding  the  potential  for 
unreasonable  adverse  effects  on  the 
environment. 

§  172.50  Response  to  a  Notification. 

(a)  EPA  will  review  and  evaluate  each 
Notification  as  expeditiously  as  possible 
and  will  make  a  determination  no  later 
than  90  days  after  receipt  of  the 
complete  Notification;  however,  under 
no  circumstances  shall  the  proposed  test 
proceed  vmtil  the  submitter  has  received 
notice  from  EPA  of  its  approval  of  such 
test. 

(b)  For  each  Notification,  EPA  may 
make  the  following  determinations: 

(1)  Require  additional  information 
from  the  submitter  to  assess  the 
proposed  test  adequately. 

(2)  Approve  the  proposed  test. 

(3)  Approve  the  proposed  test 
provided  that  the  submitter  makes 
certain  modifications  to  the  test 
proposal. 

(4)  Require  an  EUP  for  the  test. 

(5)  Disapprove  the  proposed  test 
because  of  the  potential  for 
unreasonable  adverse  effects.  Such 
disapproval  by  EPA  shall  be  considered 
the  equivalent  of  denial  of  an  EUP  and 
the  remedies  for  such  denial  provided 
by  §  172.10  are  available  to  the 
submitter. 

(c)  If  the  proposed  test  is  approved  by 
EPA,  then  the  submitter  shall  perform 
the  test  in  the  same  maimer  described 
in  the  Notification,  subject  to  any 
requirements  imposed  under  paragraph 
(b)(3)  of  this  section. 

§  172.52  Notification  exemption  process. 

(a)  Initiation  of  the  exemption 
process.  Pesticides  may  be  added  to  the 
list  of  exemptions  in  §  172.45(d)  by  rule 
at  EPA's  initiative  or  in  response  to  a 
petition  submitted  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  Petitions  for  exemption  from  the 
requirement  fora  Notification  — (1)  Who 
may  submit  a  petition.  Any  person  may 
submit  a  petition  requesting  an 
exemption  from  the  notification 
requirements  of  this  subpart  fur  a 


specific  microbial  pesticide  or  class  of 
microbial  pesticides. 

(2)  Where  to  submit  a  petition.  All 
petitions  shall  be  submitted  to  the 
following  location:  Registration  Division 
(7507C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washin^on,  DC  20460. 

(3)  Content  of  petition.  Each  petition 
shall  contain  the  following: 

(i)  Name  and  address  of  petitioner  and 
name,  address,  and  telephone  number  of 
a  person  who  may  be  contacted  for 
further  information. 

(ii)  Description  of  the  exemption 
requested,  including  the  specific 
microbial  pesticide  or  class  of  microbial 
pesticides  to  be  tested  under  the 
petition  for  exemption. 

(iii)  Basis  for  the  petitioner’s 
contention  that  the  specific  microbial 
pesticide  or  class  of  microbial  pesticides 
meet  the  criteria  of  §  172.3  for  small- 
scale  tests  of  pesticides  that  do  not 
require  an  EUP. 

(iv)  Discussion  of  the  extent  to  which 
the  microbial  pesticide  or  class  of 
microbial  pesticides  covered  by  the 
petition  differ  from  microbial  pesticides 
that  are  already  registered  or  subject  to 
an  EUP  under  the  Act. 

(4)  Administrative  action  on  a 
petition.  EPA  will  review  and  evaluate 
petitions  as  expeditiously  as  possible 
and  may  request  further  information 
from  the  petitioner  to  assess  the 
proposed  exemption  adequately.  No 
later  than  180  days  after  the  submission 
of  a  petition,  or  90  days  after  the  last 
submission  of  addition€d  information  by 
the  petitioner,  whichever  is  later,  EPA 
will  take  one  of  the  following  actions 
with  respect  to  the  petition: 

(i)  Grant  the  petition  and  publish  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  a  45-day  comment 
period  proposing  the  exemption 
requested  by  the  petitioner, 

(ii)  Grant  the  petition  and  publish  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  a  45-day  comment 
period  proposing  an  exemption  under 
such  terms  and  conditions  as  EPA 
deems  appropriate. 

(iii)  Deny  the  petition  and  provide  the 
petitioner  with  a  written  explanation  of 
EPA’s  decision. 

(5)  Confidential  business  information 
(CBI)  claims.  To  assert  a  claim  of 
confidentiality,  the  petitioner  must 
comply  with  die  apphcable  procedures 
in  §  172.46(d). 

(6)  Supplements,  amendments,  and 
withdrawals.  The  petitioner  may 
supplement,  amend,  or  withdraw  tus  or 
her  petition  in  writing  without  EPA 
approval  at  any  time  prior  to  the 
granting  or  denial  of  the  petition  under 
paragraph  (b)(4)  of  this  section.  The 
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withdrawal  of  a  petition  shall  be 
without  prejudice  to  the  resubmission  of 
the  petition  at  a  later  date. 

§  172.57  Submission  of  information 
regarding  potential  unreasonabie  adverse 
effects. 

Any  person  using  a  microbial 
pesticide  in  small-scale  testing  covered 
by  this  subpart  who  obtains  information 
regarding  potential  unreasonable 
adverse  effects  on  health  or  the 
environment  must  within  30  days  of 
receipt  of  such  information  submit  the 
information  to  EPA,  unless  the  person 
has  actual  knowledge  that  EPA  has  been 
adequately  informed  of  such 
information.  The  requirement  to  submit 
information  applies  both  to  those 
microbial  pesticides  subject  to  the 


notification  requirements  under 
§  172.45(c)  and  those  that  are  exempt 
under  §  172.45(d). 

§  172.59  Enforcement. 

(a)  Imminent  threat  of  substantial 
harm  to  health  or  the  environment.  Thp 
use  of  a  microbial  pesticide  in  small- 
scale  testing  covered  by  this  subpart 
(whether  subject  to  the  notification 
requirements  of  §  172.45(c)  or  exempt 
under  §  172.45(d))  in  a  manner  that 
creates  an  imminent  threat  of 
substantial  harm  to  health  or  the 
environment  is  prohibited,  md  is 
considered  a  violation  of  section 
12(a)(2)(S)  of  the  Act. 

(b)  EPA  response  to  violations.  Under 
section  14  of  the  Act.  EPA  may  seek 
civil  or  criminal  penalties  for  violations 


of  the  Act.  Failure  to  comply  with  the 
regulations  in  this  part  could  result  in 
civil  or  criminal  penalties.  Moreover, 
under  sections  14  and  16(c)  of  the  Act. 
EPA  may  at  any  time  take  appropriate 
action  against  violators  to  prevent  or 
otherwise  restrain  use  of  a  microbial 
pesticide  in  small-scale  testing  if  it  is 
determined  that: 

(1)  Such  use  would  create  an 
imminent  threat  of  substantial  harm  to 
health  or  the  environment  that  is 
prohibited  under  paragraph  (a)  of  this 
section:  or 

(2)  The  terms  or  conditions  on  which 
approval  of  the  testing  was  granted 
under  this  Subpart  C  are  violated. 

(FR  Doc.  94-21358  Filed  8-31-94;  8:45  am) 
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